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I 1023. to Self-Contradic-
tion, without Extrinsic Testimony. 

S. PreUmlnlrJ lfeceallrJ 
t 1025. Renson of the Rule. 

1026. History of the Rule. 
1027. Objections to the Rule. 

I 1028. State of the Law in Various Jurisdic
tions. 

I 1029. Preliminary Question must be Spe<'ifie 
as to Time, Place. and Person. 

f, 1030. Testimony of Absent or Deceased 
X 

§ 1031. 
§ 1032, 

§ 1033. 

§ 1034. 

§ 1036. 

§ 1036. 

§ 1037. 

§ 1038. 

§ 1039. 

Witnesses; is the Requirement h(!re 
also Indispensable? 
Same: (1) Depositions. 
Same: (2) T(!stimony at a Former 
Trial. 
Same: (3) Dying Declarations; (4) At
testing-Witness, and other Hearsay 
Witnesses. 
Samt:': (5) Proposed Testimony ad
mitted by Stipulation to avoid a 
Continuance. 
Self-Contradiction contained in other 
Sworn Testimony; is the Preliminary 
Question here necessary? 
Recall for Putting the Question; 
Showing a Writing to the Witness. 
Contradi('tion admissible, no matter 
what the Answer to the Preliminary 
Question. 
Assertion to be Contradicted must be 
Independent of the Answer to the 
Preliminary Question. 
Preliminary Question not necessary 
for Exprcssions of Bias, for a Party's 
Admi88ions, or for an Accused's 
Confessions; Impeaching olle's Own 
Witncss. 
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11048. 
§ 1049. 

§ 1050. 

§ 1051. 

§ 1052. 

§ 1053. 

§ 1054. 

§ 1055. 

§ 1056. 
§ 1057. 

§ 1058. 

§ 1059. 

I. 
I 1060. 

11061. 

t 1002. 

§ 1063. 
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or 

Tenor and Form of the Inconsistent 
Statement (Utterances under Oatb, 
Admissions and Confessions, Joint 
Writings, Inconsistent Behavior). 
Opinion, as Inconsistent. 
Silence, or Negative Statements, as 
Ineonsistent; (1) Silence, et~., as 

coMtituting the Impeaching State
ment. 

I 10-13. Same: (2) Silence, etc., M constitut
ing t·be Testimony to be Impeached. 

•• ExpJIII!m, a.a, the mconaineac, 
I 1044. In general. 
I 10-15. Putting in the Whole Df the Contra.. 

dictory Statement. 
§ 1046. Joining Issue as to the Ezplanation. 

CBApuR XXXV 

TOPIC VI. ADmssIoN8 
• 

1. Geaeral Theory 
Nature of Admissions. 
Admissions, distinguished from the 
Hearsay ezccption for Statements of 
Facts against Interest; Death not 
necessary. 
Admissions, distinguished from Con
fessions ; Admissions under Duress; 
Admissions Required by Law. 
Admissions, distinguished frDm Testi
monial Self-Contradictions; Prior 
Warning not nccess:ny. 
Admissions, distinguished from Con
duct indicating a Consciousness of 
Guilt (Flight, Fraud, Spoliation of 
Documents, Withholding of Evidence. 
and the like). 
Admissions, as not subject to rules 
for Te!timonial Qualifications; Per
sonal Knowledge; Infanc~'; Opinion 
Rule. 
Admissions, excluded as evidence of 
certain facts; (1) Contents of Docu
ments; (2) Execution of Attested 
Documents; (3) Reports Required 
by Law; (4) Party-Opponent's Prh'
ilege. 
Admissions. as insufficient for proof 
of certain facts; (1) Marriage; 
(2) Divorce; (3) Criminal Cascs. 
Weight of Admissions. 
Admissiona, as distinguished from 
Estoppels, Warranties, Contracts, and 
Arbitrations; Admissions made to 
Third Persons, or after Suit Begun. 
Admis:Jions, as distinguished from 
Solemn or Judicial Admissions. 
Same: Quasi-Admissions not con
clusive; Explanations; Prior Con
sistent Claims; Putting in the Whole 
of the Statement. 

What Statemeat. are AdmiliiODi • 

Implied Admissions; Sundry In
stances. 
Hypothetical Admissions; (1) Otter 
to Compromise or Settle a Claim; 
General Principle. 
Same: State of the Law in Various 
Jurisdictions. 
Same: (2) Admissions in Plendings; 
(a) Attorneys' Admissions, in general. 
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§ 1066. 

I 1067. 
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§ 1069. 
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§ 1071. 

§ 1072. 

§ 1073. 

§ 1074. 

§ 1075. 

§ 1076. 

§ 1077. 

§ 1078. 

§ 1079. 

§ 1080. 

§ 1081. 

§ 1082. 

Same (b) Common-Law Pleadinp in 
the Same Cause, as Judicial Admis-

• BIOns. 
Same: (c) Bills and Answers in 
Chancery in Other Cause8. 
Same: (d) Common-Law Pleadinp 
in Other Causes. 
Same: (c) Superseded or Amended 
Pleadings. 

AdmisaiODI (b, other the 
Patty Himself) 

In general. 
Admissions by Reference to a Third 
Person. 
Third Person's Statement assented to 
by Party's Silence; General Principle. 
Same: Specific Rules; Statements 
made during a Trial, under Arrest; 
Notice to Quit; Omission to Sehedule 
a C!aim. 
Third Person's DOCl':' .·~nt; Writing 
sent to the Party or Found ir. his 
Possession; Unanswered Letter; Ac
counts Rendered; "Proofs of Loss" 
in Illl'Urance. 
Same: Books of a Corporation or 
Partnership. 
Same: Depositions in another Trial, 
Used or Refcorred to. 
Nominal and Real Parties; Repre
sentative Parties (Executor, Guar
dian, etc.) ; Stockholders; Joint 
Parties; Confessions of a Co-de!end
ant; Other Parties to the Litigation. 
Prhies in Obligation; Joint Promisor; 
Principal and Surety; etc. 
Same: A,;ent; Partner; Attorney; 
Deputy-Sheriff; Husband and Wife; 
Interpreter. 
Same: Co-Conspirator; Joint Tort
feasor. 
Privies in Title; General Principle; 
History of the Principle. 
Same: Decedent; Insured; C0-
legatee; Co-heir; Co-executor; Ca
tenant; Bankrupt Debtor. 
Same: Grantor, Vendor, A!8ignor, 
Indorser; (1) Admissions before 
Transfer; (a) Realty; Admissions 
against Documentary Title; Trans
fers in Fraud of Creditors • 
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rule. 
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§ 1109. 

B. After PerticuJ" Actl 

11116. 

I 1117. 

C. 

I 1119. 

D. 

Denial of the Fact; Innocence of a 
Crime proved by Record. 
Same: Explaining away the Fact; 
Reformed Good Character in Support. 

by 
or 

Denial of the Fact; Explaining away 
the Fact; Good Character in SUi>
port; Putting in the whole of Con
versation, etc. 

by Prior Coui.tent 

1. Witnu.u in General 
§ 1122. General Theory. 
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§ 1086. Same: Tranelers in Fraud of Credi
tors. . 

§ 1087. Same: Other Principles affectine 
Grantor's Declarationa ae to Plop
erty, dillCriminated. 
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REHABILITATION 

§ 1123. History. 
§ 1124. Offered (1) in Chief, before any 1m

peacbment. 
§ 1125. Offered (2) after Impeachment of 
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§ 1126. Offered (3) after Impeachment by 

Inconsistent Statement. 
I 1127. Offered (4) after Impeachment by 

Contradiction. 
I 1128. Offered (5) after Impeachment by 

Bias, Intero!st, or Corruption; State
ment.s of an Accomplice. 

§ 1129. Offered (6) after Impeachment B8 to 
Recent Contrivance. 

§ 1130. Same: Statementl Id'!ntilying an 
Accused on a Prior Occasio!l; State
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I 1131. Offered (7) after 
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I 1134. 
§ 1135. 

§ 1136. 
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I 1138. 

§ 1139. 

§ 1140. 
§ 1141. 

§ 1142. 

§ 1143, 
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Complaint is admissible. 
Same: Consequences of this Theory: 
Details not admitted; C<lmplainant 
must be a Witne8ll. 
Same: (B) Second Theory: Re
habilitation by Consistent Statement. 
Same: COnsequences of this Theory; 
Details are Admissible: Complainant 
must be a Witne8ll, and Impeached. 
Same: (C) Third Theory: Spon
taneous or Res GesUe Declarations, 
B8 an Exception to Hearsay Rule. 
Same: Summary. 
Complaint in Travail by Bastard's 
Mother. 
Owner's Complaint after Robbery or 
Larceny. . 
Statementl by of Stolen 
Goods. 

§ 1144. Consietent Excuipat;.:~y 
Statements. 
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TITLE 11'· - AUTOPTIC PROFERENCE (REAL EVIDENCE) 

1150. 
I1S1. 

1. Gi.leral Principle 
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DefinitiJn of the ProceS8. 
GenerJ. Principle: Autoptic Profer
ence ~lwaY8 Proper, unless Specific 
ResJOns of Policy apply. 

§ 1152. Sludty Instances of Production and 
J<I8pection in Court. 
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I. Independent Principles incidentally 
dectin& Autoptic Proference 

. i 1154. Irrelevant Facts not to be proved 
(Color, Resemblance, Appearance, 
etc., to show Race, Paternity Age, 
etc. ; Changed Conditions of 
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§ 1155. 

§ 1156. 

i~E8). 
Privilege. as a ground for Prohibition 
(Self-Crimination, Plaintiff 8uing for 
Corporal Injury). 
Sundty Independent Principles some
times involved (Handwriting, Hear-
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itnlf of Autoptic Proference 
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§ 1158. 
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Incapacity of the Jury to appreciate 
by Observation (Experiments in 
Court; Insane Person's Conduct). 
Physical or Mechanical Inconvenience 
of Production; Patent Infringe
ments. 
PJoduction Impo88ible; View by 
Jury; (l) General Principle. 
Same: (2) View allowable upon any 
Issue, Civil or Criminal; Statutes. 
Same: (3) View allowable in Trial 
Court's Discretion. 
Same: (4) View by Part of Jury. 
Same: (5) Unauthorized View. 
Same: Principles to be distinguished 
(Juror's Private Knowledge; Official 
Showers; Accused's Presence; Fence 
and Road Viewers). 
Non-transmi88ibility of Evi:ience on 
Appeal; J'ury's View as "E~idence." 

PART II. - RULES OF AUXILIARY PROBATIVE POLICY 

CRA Pt£R XXXVIII 

INTRODUCTION. GENERAL SURVEY OF AUXILIARY RUI.ES 

§ 1171. Nature of the Ru1cs. 
1172. Summary of the Ru1es. 
1173. .. Best Evidence" Principle; History 

of the Phrase. 

§ 1174. Same: 800pe of the Phrare. 
§ 1175. Primary and Secondary Evidence. 
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TITLE !. - PREFERENTIAL RULES 
SUB TITLE I. PRODUCTION OF DOCUMENTARY ORIGINAlS 

1177. 
1178. 

§ 1179. 
§ 1180. 
§ 1181. 
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§ 1182. 

§ 1183. 

Int:oductorJ 
Histor,· of t.hc Rulc. • 
Analysis of Topics. 

A. The Rule lueU 
(a} .. In proving a writing .. 

Reason of the Rule. 
Same: Spurious Reason. 
Ru1e not applicable to ordinary Unin
scribed Chattels . 
Ru1e as applicable to Inscribed Chat
tels. 
Ru1e applicable to all Kinds of Writ
ings. 

(b) .. Production mu"t be made" 

§ 1185. What constitutes Production; Wit-

§ l1S6 . 

§ 1187. 

§ 1188. 

§ 1189. 

§ 1190. 

§ 119t. 

§ 1192. 

ne88 testifying to a Document not 
before him. 
Production of Original always Allow
able. 
Dispensing with Authentication does 
not dispense with Production. 
Dispensing with Production does not 
dispense with Authentication. 
Order of Proof as between Execution, 
Lo88, and Contents. 
Production made, maya Copy also be 
offered? 
Production may be Excused, when 
Contents are not in Dispute. 

(c) .. Unleaa it is not .. 
General Principle; UnB\'ailability of 
the Original; Judze and Jury. 
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• 1193. (1) Lo~ or Destruction; History. 
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Hearsay, Admissions, Affidavits, 
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§ 1200. Same: (a) Posscssion by Opponent; 
What Constitutes Posscssion. 

§ 1201. Samo: Mode of Proving Possession; 
Documents sent by Mail. 

§ 1202. Same: (b) Notice to Produce; Gen
eral PrincipiI!. 

§ 1203. Same: Rule of Notice not Applicable; 
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(1) Document present in Court. 

11205. Same: Rule of Notice Satisfied; 
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§ 1207. Same: Exceptions to the Rule of 
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Opponent, Deed Recorded, Waiver, 
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Time, and Tenor. . 

,1208. 
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§ 1210. Same: Consequences of Non-Produc
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'1211. (3) Detention by Third Person; 
History. 

11212. Same: (a) Person within the Juris
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'1213. Same: (b) Person without the Juris
diction. 

11214. (4) Physical Impossibility of Rc
moval. 

§ 1215. (5) Irremovable Judidal Records; 
General Principle (Records, Pleadings. 

,Depositions, Wills, etc.; Statutory 
Rules). 

§ 1216. Same: Exception for 'Nul Tiel' Record 
and Perjury. . 

§ 1217. Same: Discriminations 
Certified Copies, etc.). 

(Dockets. 
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Gen,eral Principle. 

,1219. Same: Specific Instances. at Commoll 
Law. 

,1220. Same: Specific Instances, under 

§ 1221. 
1222. 
1223. 

Statutes. ' 
Same: Exceptions at Common Law. 
Same: Discriminations. 
(7) Private Books of Public Imvor-
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§ 1225. 
§ 1226. 

§ 1227. 

§ 1228. 
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§ 1230. 

§ 12:::1. 
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Abstracts, Mal,;IlI!c-Registers, ete.). 
(8) Recorded ~veyances: General 
Principle: Four )"lflilS of Rule . 
Same: Statutes an!.\ Decisions. . 
Same: Sundry Conllt.'quences (If Prin
ciple of not Producing l\' eoorded. D~~. 
Same: Other Principl es D1!ICrl~l
nated (Certified Copies,. AffidaVIts, 
Abstracts). 
(9) Appointments to Office. '. 
(10) Illegible Documents. 
(11) Voluminous Documents" (Ac
counts. Records, Copyright Infril.:~:~e
ment; Absence of Entries). -
(12) Any Document Provable by 
Copy in Trial Court's Discretion. 

(d) "OJ tile IDriting ittJc1," 
§ 1232. What is the .. Original" Writing? 

Geneml Principle. 
§ 1233. (1) Duplicates and Counterparts. 

(a) Either mal' be used without pro
ducing the Other. (b) All Dupli
cates or Counterparts must be ac· 
counted .(or before using Copies. 

§ 1234. Same: Duplicate Notices, Blotter. 
Press Copies, and Printing-Presl! 
Copies, as Originals. 

§ 12:35. (2) Copy acted on or dealt with, 88 

an Original for certain purposes 
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it3 fenna" 

§ 1242. Gencrnl Principle: Facts about a 
Document, other than its Tenns, are 
provable without Production. 

§ 1243. Application of the Principle: (1) Oral 
Utterances accompanying a Docu
ment read or delivered; (2) Docu
ment 88 the Subject of Knowledge or 
Belief. 

§ 1244. Same: (3), Identity of a Document: 
(4) Summary Statement of Tenor 
or Effect, Multifarious Docwnent 
(Record. Register. etc.); (5) Ab
sence of Entries. 

§ I~A5. Same: (6) Fact of Payment of a 
Written Claim; Reo:lipts. 
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§ 1246. Same: (7) Fact of Ownership; I § 1267. Is a Written Copy the Exclusive Form 
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Will, ete., by Recollection. 

(8) Fact of Tenancy. 
§ 1247. Same: (9)' Fact of Transfer of 

Realty, or (10)' of Porsonalty. 
§ 1248. Same: (11) Execution of a Docu

ment; (12) Sending or Publication 
of a Demand, Notice, etc .. 
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of Recollection before showing Copy 
unavailable. 

I 1249. Same: (13) Sundry Dealings with 
Documents (C',on\'ersion, Loss, For
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§ 1250. Same: (14) Misccllancous Instances. 

B. EzceptioDi to the Rule 
§ 1252. (1) "Collateral" Facts; History. 
§ 1253. Same: Principle. 
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I 1259. (4) Witness' Admission of Contents, 

§ 1260. 
§ 1261. 
§ 1262. 

on Cross-Examination; Rule in The 
Queen's Case; Principle. 
Same: Arguments against the Rule. 
Same: Details of the Rule. 
Same: Rule sa applied to Prior State
ments in Depositions. 

§ 1263. Same: Jurisdictions recognizing the 
Rule in The Queen's Case. 

C. Rulli .bout Secondary Evidenr.e of Con
tenta (Copies, Degre.,s of Evidence, 
etc.) 

§ 1264. In general. 
, 

1. Rul/lll preferring one Kind 01 TC8timony to 
another (Degreu 01 Evidence. etc.) 

§ 1265. General Principle. 
§ 1266. Nature of Copy-Testimony as distin

guished from Recollection-Testimony. 

§ 1270. Same: (b) Copy of Record of Con
\iction, as preferred to Convict's 
Testimony on Cross-Examination. 

§ 1271. Same: (c) Copy of Foreign Statutory 
Law. as preferred to Recollection
Testimony. 

§ 1272. Preferences sa between Recollection 
Witnesses. 

§ 1273. Preference as between Different Kind.. 
of Written Copies; Certified and 
Sworn Copies. 

§ 1274. Discriminations against C{)py of a 
Copy; in General. 

§ 1275. Same: Specific Rules of Preference as 
to COpy of C'JPY. 

2. Rula 08 10 Quali/icalio1l8 of Wilnua 10 Copy 

§ 1277. In general. 
§ 127:::. Witness to Copy must have Personal 

Knowledge of Original. 
§ 1279. Same: Exception for Copy of Official 

Rec{)rds; Cross-Reading not neces
sary. 

§ 1280. Sundry Distinctions (Press-copies: 
Witness not the COPlist; Double 
Testimony: Impression or Belief: 
Spoliation). 

3. Rules depending on Ihe HearSIlY Rule and iU 
Ezceplio1l8 

§ 1281. Witness must be called, unless by 
Exception to the Hearsa!> Rule for 
Certified Copies, etc. 

4. Sundry Principlu 

§ 1282. Completeness of Copy: Abstracte. 

CHAPtER XL 

SUB-TITLE II. - RULES OF TESTIMONIAL 

§ 1285. Nature and Kinds of Testimonial Preference. 

TOPIC I. - PROVISIONAL (OR CONDITIONAL) TESTIMONIAL PREFERENCES 

§ 1286. General Nat-ure and Policy of These Rules. 

SUB-TOPIC A. PUFEBENCE FOB AtTE8TING WITNE88 

i 1281. History. 
§ 1288. &ason and Policy of the Rule. 
§ 1289. Tenor of the Rule. 

Rule: (a) .. Where 1M ezecution 01 anu 
document .. 

i 1290. Kind of Document covered by the 
Rule; at Common Law. all Docu-
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ments were included; Statutory 
Modifications. 

§ 1291. Documents Incidentally or .. Collater
ally" in Issue. 

(b) .. Purports to hare been altest«i .. 
• 

§ 1292. Who is an Attesting Witness. 
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(e) .. A fJ4rtl/ tkriri"l1 to ""Ok it. uecutwn " 
i 1293, Rule applies only in proving Execu

tion, not in using the Document for 
Other Purposes, 

(d) .. Aaain.rt an oppomnt entitled in the 
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§ 1315. Same: (6) Illness or Infirmity; 
(7) Failure of Memory; (8) Imprison
ment. 

I 1316. Same: (9) Incompetency, through 
Interest, Infamy, Insanity, Blind
ness, etc. 

§ 1317. Same: (10) Refusal to Testify, Prh;
legcd or Unprh;leged. 

§ 1318. Same: (11) Document proved by 
Registry-Copy. 

§ 1319. Same: Summary. 

(h) .. And also aulhenticote hia altClllalwn, 
unlaa it u not /eCl8ible" 

§ 1320. If the Witness is Unavailable, must 
his Signature be pro\·ed, or does it 
suffice to proye the Maker's? 

§ 1321. Proof of Signature dispensed with, 
where not Obtainable. 

CHAPtER XLI 

i 1325. 
11326. 

§ 1327. 

f 1328. 

SUB-ToPIC B. PlUJrERRED RzPOBT!! 0" PRIOR TESTIMONY 

Introductory. 
(a~ Magistrate's Report of Accused's 
Statement; General Principle. 
Same: Magistrate's Report not re
quired if lost or not taken. 
Same: Written Examination usable 
as Memorandum !;r as Written Con-

§ 1329. (b) Magistrate's or Coroner's Re
port of Witness' Testimony. 

§ 1330. (e) Report of Testimony at a Former 
Trial. 

§ 1331. (d) Deposition taken 'de bene CI!8C.' 
§ 1332. (e) D:l';ng Declarations, "nd other 

Extra-judicial Statements. 

SUB-TOPIC C. SUNDBY PREFERRED WITNEBSE!! 

1335. Official Certificates. Documents, as preferred to Ezamined 
or Sworn Copies. 1336. Same: Record or Certificate of Mar-

riage or Birth as preferred to Other I 1338. Preference of Copy-Witneu to 
Eyewitnesses. Recollection-Witnes8. 

11337. Same: Official or Certified Copies of I 1339. Sundry Preferenccs for Eyewitnesses 
• 

XVI 



11344. 

§ 1345. 

11346. 

11347. 

§ 1348. 

§ 1349. 

§ 1360. 

CONTENTS 

and other Non-Official Witnesses 
(Writer of a Document, to prove 
Foraery; Bank President o=, Cashier. 

CRAPl'ER XLD 

to prove Counterfeiting; Surveyor, 
to prove Boundary; Ship'l! Log
Book; etc.) 

TOPIC II. CONCLUSiVE (IlR ABSOL01'E) PUPEUNC"B 

Nature of a Conclusive TestimoniGi 
Preference. 

involving the Integration 
("Parol Evidence") Principle. dis
tinguillhed (Corporate Records. Judi
cial Records, Contracts, etc.). 
Cases involving the Effect of Judg
ments, distinguished (Judgments, Cer
tificates of Married Women's Ac

Sheriff'a Returns, 
Copies, Cer

tificates of Naturalization, etc. 
Same: Determinations by Executive 
or Administrr.th·e Officer or Com
mission (U. S. Land Office, Chinese, 
Indians. etc.). 
Genuine Instances of Rules of Con
clusive Testimonial Preference; Gen
eral Considerations of Policy and 
Theory applicable. 
Same: (1) Magistrate's Report of 
Testimony. 
Same: (2) Enrolled Copy of Legisla
tive Act; may the Journala override it? 

§ 1351. 
§ 1352. 

§ 1353. 

§ 1354. 

§ 1355. 

§ 1356. 

§ 135i. 

--vi" XvU 

Same: (3) Certificate of Election. 
Same: (4) Sundry Official Records 
and Certificates (Certificates of Jurat, 
of Acknowledgment of Deed, of Rec
ord of Deed, of Ship Reptry, of Pro
test of Commercial Paper, of Chemical 
Analysis; Legislative Recitals in 
Statutes). 
Constitutionality of Statutes making 
Testimony Conclusive; General Prin
ciples. . 
Same: (1) Statutes affecting Sub
stantive Liability in Tort, Cont.ract, 
Property, or Crime. 
Same: (2) Statutes making Official 
Reports, Certificates. etc.. Conclu
sive; Finality of Findings of Ad
ministrative Officials. Boards. etc. 
Same: (3) Statutes declaring Rebut. 
tablc Presumptions or prima Facie 
Evidence. 
Contracts making Specific E lidence 
Conclusive. 
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LIST OF LATEST SOURCES EXAMINED 

THE following Tables show the dates of latest sources examined, and the 
editions of legislative sources used. . 

TABLE I 
Table I shows in Col. 2 the code or compilation of legislation used. 
Col. 3 shows the latest year-laws (session laws) examined. 
Col. 4 shows the latest official report of judicial decisions cited. For Eng

land and Ireland, only the official reports were examined. For Canada, only 
the unofficial reports (Dominion Law Reports) were examined; as no table 
of parallel citations is available, the. official reports are not cited in this book 
for cases reported since 1912 (the date of beginning of the D. L. n.); hence, 
the official report here shown in Col. 4 is merely the latest volume that had 
appeared at the time of going to press; indicating that the citations of cases 
in this work will include at least the cases down to those official numbers of 
volumes, as well as a few later ones. For the United States, only the 
reports (National Reporter System) were examined; except Cor Alaska, 
Hawaii, Philippine Islands, and Porto Rico, and for District of Columbia 
down to 1919, these 110t being included in the K ational Reporter System. 
Parallel citations of the official reports are invariably given, so far as these 
had appeared at the date of going to press. The official report shown in 
Col. 4 is merely the latest volume cited; the cases examined come down to 
a later date in the unofficial citations (Table II). 

Col. 5 shows, by jurisdictions, the latest unofficial report examined and 
cited,· for Canada, the Dominion Law Reports; for the United States, 
the National Reporter System. 

The decisions of the Appellate (intermediate) Courts which exist in some 
States have been cited only on interesting matters for which there is SCJ!.nty 
authority; partly because their rulings are not final (except in Texas anJ 
in Oklahoma, for criminal cases), and partly because in some jurisdictions 
they are expressly made not binding as precedents. The rulings of Federal 
District Courts have also been left unnoticed to a similar extent . 

• 
lOX 

• 



LIST OF LATEST SOURC&g EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCES 

ENGLAND: 

IUI,AND: 

CANADA: 
Dominion 

Brili8h Columbia 

Manitoba 

New Brunswick 

Newfoundland 
North'lD68t '.1 

Nova Scotia 

Ontario 

Prin~ Edward 
/.land l 

Yuko" 

BrATUTEIl 

Revision or Code Edition Ueed 

• 

Rules of Court, ed. 1922 

Revised Statutes of C. 1906 
Northwest Territories] 

Rules of Court 1914 
Revised Statutes 1911 
Supreme Court Rules 1912 
Revised Statutes 1913 
Rules of Court 1913 
Consolidated Statutes 1903 
Rules of Court 1909 
Consolidated Statutes 1916 
Consolidated Ordinances 1898 
Revised Statutes 1900 
Rules of the Supreme Court 1919 
Revised Statutes 1914 
Rules of Practice and Procedure 

1913 

Revised Statutes 1920 
Consolidated Ordinances 1914 

Latest 
Annual 

Laws 
Examined 

1921 

1921 

1921 
1921 

1921 

1921 

1921 

1921 
1904 
1921 

1921 

REPORTED DE01810118 

Latest Omcial 
Report Cited 

1922 K. B. 1 
1922 Ch. 1 
1922 P. to 

June 1 
1922 A. C. to 

June 1 
1921 L. R. 

Ire. 

Latest Unolll· 
ciaJ Report Elt· 

.mined 

62 Can. Sup. 65 D. L. R. 
16 Alta. 65 D. L. R. 

28 B. C. 65 D. L. R. 

30 Man. 65 D. L. R. 

47 N. B. 65 D. L. R. 

9 Newf. 
7 N. W.Terr. 
53 N. S, 65 D. L ?.. 

490nt. 65 D. L. T~ 

1920 2 P. E. I. 65 D. L. l:~. 
65 D. L. R. 
65 D. 'JJ. R. 

1921-2 14 Sask. 
1920 

1 The legislation and decisions of this region are now continued by those of Albf .. I .... SWJkatche
wan. ADd Yukon. 

I There heinl no Compilation here. and the Evidence Act of 1889 having codin ... : :c. : Jt of the 
rulee. no ee8rch was made for statutes prior to 1889. except that those of 1873 and 1£&','. deaJi!:1 
with Evidenre. were collated, 

I At the time of aoinl to still pending in the Senate; passed in the BOllee of 
ativetl. May 16. 1921. 

, 
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LIST OF LATEST SOURCes EXAMINED 

• 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCES Conlinuerl 

AlGaka 
Arizona 
Arkamas 
California 

Colorado 
Columbia (Dist.) 
Connecticut 
Delaware 

Florida 
Georgia. 

Hawaii 
Idaho 
IUinois 
Intiw7IJJ 

Iowa 

KaMIJI 
Kentucky 

Maine 
Maryland 

M as8achfUeti8 
Michigan 
Minnesota 
MifWaippi 

MiBllouri 

Montana 
Nebraska 
Nevada 
NetD Hampshire 
NetD Jer8ey 

SrATCTEII R&Poal&D Dsc1810 .. 

Revision or Code Edition U~ 

Compiled Laws 1913 
Revised Statutes 1913 
Digest of the Statutes 1919 
Codes 1872 
General Laws ed. 1915 
Compiled Laws 1921 
Code of Law 1919 
General Statutes, Revision of 1918 
Revised Statutes 1915 

Revised General Statutes 1919 
Code 1910 
Park's Annotated Code ed. 1918 
Revised Laws 1915 
Compiled Statutes 1919 
Revised Statutes 1874 
Burns' Annotated Statutes 1914 

Code 
Compiled Code 1919 
General Statutes 1915 

• 

Civil and Criminal Codes, Car
roll's 3d ed., 1900 

Kentucky Statutes, Can oIl's 5th 
ed., 1915, 1918 

Revised Civil Code, ed. Marr, 
1920 

Code of Practice, ed. Garland 
and Wolff, 1900 

Annotated Revision of the Stat
utes, ed. ~arr, 1915 

Revised Statutes 1916 
Annotated Code of Public Civil 

Laws, ed. Bagby, 1911, 1914 
General Laws 1921 
Compiled Laws 1915 
General Statutes 1913 
Annotated. Code 1906, ed. Bem-

ingway, 1917 
Revised Statutes 1919 

Revised Codes 1921 
Revised Statutes 1921 
Revised Laws 1912 
Public Statutes 1901 
Compiled Statutes 1910 

• XXI 

1921 
1921 
1921 

1921 
1921 
1921 
1921 
1921 

1921 
1921 

1921 
1921 
1921 
1921 

1921 

1921 

1922 

1922 

1921 

1922 
1921 
1921 
1921 

1920 
1921 

1921 
1921 
1921 
1921 
1921 

Latest Oftieial 
Report Cited 

4 Alaska 279 Fed. 
22 Ariz. 206 Pac. 
150 Ark. 240 S. W. 
187 Cal. 206 Pac. 
45 Cal. App. 206 Pac. 
70 Colo. 206 Pac. 

C. App. 279 Fed. 
96 Conn. 116 AtI. 
11 Del. Ch. 116 At!. 
7 Boyce 116 AtI. 
82 F1a. 91 So. 
152 Ga. IllS. E. 
27 Ga. App. III S. E. 
25 Haw. 
34 Ida. 
303 Ill. 
189 Ind. 

Ind. 
1921a. 

110 Kan. 

194 Ky. 

150 La. 

120 Me. 

139 Md. 
237 Mass. 
216 Mich. 
150 Minn. 

206 Pac. 
135 N. E. 
135 N. E. 
135 N. E. 
187 N. W. 

206 Pac. 

240 S. W. 

91 So. 

116 AU. 

116 Ati. 
135 N. E. 
187 N. W. 
187 N. W. 

126 Miss. 91 So. 
288 Mo. 240 S. W. 
207 Mo. App. 240 S. W. 
60 Mont. 206 Pac. 
106 Nebr. 187 N. W. 
44 Nev. 206 Pac. 
79 N. H. 116 AtI. 
95 N. J. L. 116 Ati. 
92 N. J. Eq. 116 Ati • 
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LIST OF LATEST SOURCES EXAMINED 

TABLE I. JUDICIAL AND LEGISLATIVE SOURCES USED Crmtinued 

JURISDICTION 

New Mexico 
Net.~ York 

North Carolina 
North Dakota 
Ohio 
Oklahoma 

Oregon 
Pennsylvania 
Philippine Isl. 

Porto Rico 
Rhode 18land 
StJUth Carolina 
South Dakota 
Ten7Ul88t!e 

Tuas 

Utah 
Vermont 
Virginia 
Washington 

Wat Virginia 

Wi8consin 
Wyoming 

STATOTEe 

Revision or Code Edition LSed 

N. M. Statutes Annotated 1915 
Consolidated Laws 1909 
Code of Criminal Procedure 1881 

Civil Practice Act 1920 
Surrogate Court Act 1920 
Justice C-ourt Aet 1920 
City Court Act 1920 
Court of Claims Act 1920 
N. Y. City Municipal Court Code 

1920 
Consolidated Statutes 1919 
Compiled Laws 1913 
General Code Annotated 1921 
Compiled Statutes 1921 

Or. Laws 1920 
Digest of Statute Law 1920 
Code of Civil Procedure, eJ. 1920 
Administrative Code 1917 
Civil Code, ed. 1918 
Penal Code, Penal Laws, and 

General Order 58, ed. 1911 
Revised Statutes and Codes 1911 
General Laws, Revision of 1909 
Code of Laws 1922 
Revised Code 1919 
Shannon's Code 1917 
Revised Civil Statutes 1911 
Revised Criminal Statutes 1911, 

Vernon ed. 1919 
Compiled Laws 1917 
General Laws 1917 
Code 1919 
Remington & Ballinger's Anno

tated Codes and Statutes 1909 
Hogg's W. Va. Code Annotated 

1914 
Statutes 1919 
Compiled Statutes Annotated 

1920 

"'XXI";' i 

I.lltest 
Annual 

1921 
1922 

1921 
1921 
1921 
1921 

1921 
1921 

1920 
Apr. 

No. 
2931 

vo!. 
1921 
1921 
1921 
1921 
1921 
1921 

1921 
1921 
1922 

1921 

1921 
1921 

1921 

REI'ORTED DECISIONS 

Latest Official 
Report Cited 

26 N. 1\1. 
233 N. Y. 
196App. Div. 

182 N. C. 
45 N. D. 
100 Oh. 
820kl. 
16 Ok!. Cr. 
102 Or. 
272 Po.. 
40 P. I. 

28 P. R. 
43 R. I. 
U6 S. C. 
44 S. D. 
145 Tenn. 
110 Tex. 

90 Tex. Cr. 
57 Utah 
93 Vt. 
130 Va. 

U7 Wash. 

89 W. Va. 
174 Wis. 

27 Wyo. 

Unoffi
Ex-

206 PIlC. 
135 N. E. 
194 N. Y. 

Suppl. 

111 S. E. 
187 N. W. 
135 N. E. 
206 Pac. 
206 Pac. 
206 Pac. 
116 Atl. 

116 Atl. 
111 S. E. 
187~. W. 
240 S. W. 
240 S. W. 

240 S. W. 
206 Pac. 
116 Atl. 
111 S. E. 

206 Pac. 

111 S. E. 
187 N. W. 

206 Pac. 

• 



LIST OF LATEST SOURCES EXAMINED 

• 

TABLE II 

The printing of this treatise began in August, 1922, and occupied many 
months; it was therefore desirable to set a defin.ite point of time for the end
ing of citations (instead of inserting current late cases in the latter portions 
of the book only), in order that those who use the book may know where to 
begin in examining later sources appearing since its publication. The point 
of stoppage taken was therefore that volume of the several National Re
porters which ended nearest to July 1, 1922; this ranged (dating by the 
weelcly issues) between May, 1922, and August, 1922. The latest volumes 
of Reporters consulted were as follows: 

TABLE II. LATEST NATIONAL REPORTERS EXAMINED 
VOLUK_ 

Atlantic Reporter • • • • • • • • • • • • • • • • • • • • 116 
Federal Reporter. • • • • • • • • • • • • • • • • • • • • 279 
New York Supplement 1 

• • • • • • • • • • • • • • • • • • 194 
Northeastern Reporter. • • • • • • • • • • • • • • • • • • 135 
Northwestern Reporter • • • • • • • • • • • • • • • • • • 187 
Pacific Reporter . • • • • • • • • • • • • • • • • • • • • 206 
Southern Reporter • • • • • • • • • • • • • • • • • • • • 91 
Southeastern Reporter . • • • • • • • • • • • • • • • • • • 111 
Southwestern Reporter • • • • • • • • • • • • • • • • • • 240 
Supreme Court Reporter • • • • • • • • • • • • • • • • • • 42 

1 This Series was not examined prior to Vol. 178. 

, 

• 
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LIST OF LATEST SOURCES EXAMINED 

TABLE 1. JUDICIAL AND LEGISLATIVE SOURCES USED Continued 

J URlSD1C'llON 

New Mexico 
New York 

North Carolina 
North Dakota 
Ohio 
OklaJwma. 

OTegO'! 
Pennsylvania 
Philippine lsi. 

PorW Rico 
Rhode Island 
South Carolina 
South Dakota 
Tennusee 
TUfJll 

Utah 
V 
Virginia 
W IlIfhingum 

We# Virginia 

STATU'l'EB 

Revision or Code Edition UI!C<I 

N. M. Statu~ Annotated 1915 
Consolidated Laws 1909 
Code of Criminal Procedure 1881 

Civil Practice Act 1920 
Surrogate Court Act 1920 
Justice Court Act 1920 
City Court Act 1920 
Court of Claims Aet 1920 
N. Y. City Municipal Court Code 

1920 
Consolidated Statutes 1919 
Compiled Laws 1913 
General Code Annotated 1921 
Compiled Statutes 1921 

Or. Laws 1920 
Dige.st of Statute Law 1920 
Code of Civil Procedure, cd. 1920 
Administrative Code 1917 
Civil Code, ed. 1918 
Penal Code, Penal Laws, and 

General Order 58, ed. 1911 
Revised Statutes and Codes 1911 
General Laws, Revision of 1909 
Code of Laws 1922 
Revised Code 1919 
Shannon's Code 1917 
Revised Civil Statutes 1911 
Revised Criminal Statutes 1911, 

Vernon ed. 1919 
Compiled Laws 1917 
General Laws 1917 
Code 1919 
Remington & Ballinger's Anno

tated Codes and Statutes 1909 
Hogg's W. Va. Code Annotated 

1914 
Statutcs 1919 
Compiled Statutes Annotated 

1920 

YXXl";·j 

T.lltest 
Annual 
Lnw. 

Examined 

REPORT&D DECISIONS 

Latest Official 
Report Cited 

Latest Unoffi
cial Report Ex

ammed 

1921 26 N. 1\1. 206 Pac. 
1922 233 N. Y. 135 N. E. 

1921 
1921 
1921 
1921 

1921 
1921 

1920 to 
Apr. 6 

No. 
2931 

vol. 15 
1921 
1921 
1921 
1921 
1921 
1921 

1921 
1921 
1922 

1921 

1921 
1921 

1921 

196App. Div. 194 N. Y. 

182 N. C. 
45 N. D. 
100 Oh. 
820kl. 
160kl. Cr. 
102 Or. 
272 Pa. 
40 P. 1. 

28 P. R. 
43 R. I. 
116 S. C. 
44 S. D. 
145 Tenn. 
110 Tex. 

90 Tex. Cr. 
57 Utah 
93 Vt. 
130 Va. 

117 Wash. 

89 W. Va. 
174 Wis. 

27 Wyo. 

Suppl. 

111 S. E. 
187 N. W. 
135 N. E. 
206 Pac. 
206 Pac. 
206 Pac. 
116 At!. 

116 AtJ. 
111 S. E. 
187 N. W. 
240 S. W. 
240 S. W. 

240 S. W. 
206 Pac. 
116 At\. 
111 S. E. 

206 Pac. 

111 S. E. 
187 N. W. 

206 Pac. 



LIST OF EXAMINED 

• 

TABLE II 

The printing of this treatise began in August, 1922, and occupied many 
months; it was therefore desirable to set a definite point of time for the end
ing of citations (instead of inserting current late cases in the latter portions 
of the book only), in order that those who use the book may know where to 
begin in examining later sources appearing since its publication. The point 
of stoppage taken was therefore that volume of the several National Re
porters which ended nearest to July 1, '1922; this ranged (dating by the 
weekly issues) between May, 1922, and August, 1922. The latest volumes 
of Reporters consulted were as follows: 

TABLE II. LATEST NATIONAL REPORTERS EXAMINED 
VOLtlJQ 

Atlantic Reporter • • • • • • • • • • • • • • • • • • • • 116 
Federal Reporter. • • • • • • • • • • • • • • • • • • • • 279 
New York Supplement! • • • • • • • • • • • • • • • • • • 194 
Northeastern Reporter. • • • • • • • • • • • • • • • • • • 135 
Northwestern Reporter • • • • • • • • • • • • • • • • • • 187 
Pacific Reporter . • • • • • • • • • • • • • • • • • • • • 206 
Southern Reporter • • • • • • • • • • • • • • • • • • • • 91 
Southeastern Reporter. • • • • • • • • • • • • • • • • • • 111 
Southwestern Reporter • • • • • • • • • • • • • • • • • • 
Supreme Court Reporter • • • • • • • • • • • • • • • • • • 

1 This Selies was not examined prior to Vol. 178. 
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LIST OF CHANGED SECTION NUMBERS 
IN THIS EDITION 

• 

(Where the number given for the Second Edition is the same as that for the First, but 
is followed by others or by italic letters, the material in the original section has been ex
panded into several sections.) 

1ST ED. 20 ED. 1ST ED. 20 ED. 1ST ED. 2D ED. 
-

6 6,6 a, 6 b 936 937 1856 1856, 1856 a-e 
68 68,68 a 9:38 939 1859 1859, 1859 a-g 
150 150,150 a 990 989 1862 1862, 1863 
164 163 1031 10:32 1863 1864 
165 164 1032 1033 2090 2091 
208 208, 208 a 1056 1057 2091 2093 
318 309 1057 1058 2129 2128 
321 320 1058 1059 2130 2129 
367 367-370 1232 1233 2183 2183,2184 
370 371 1345 1344 2184 2185 
371 372 1346 1345 2213 2212 
372 373 1347 1346, 1347 2214 2213 
414 416 1354 1354, 1355, ??1~ -- .) 2214 
415 417 1356 2259 2259, 2259 a-d 
416 418 1633 1633,1633 a 2281 a 2282 
464 464,465 1662 1662, 1663 2282 2283 
562 562,563 1676 1676, 1676 a, 2374 2376 
617 618 1676b 2375 2378 
785 785,767 1768 1766 2376 2379 
787 787,787 a 1795 1767 2461 2466 
875 874 1796 1768 2462 2461,2462 
934 934,938 1797 1769 2511 2511.2511 a 
935 936 1855 1855,1855 a 

• 
XXiV 

• 
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Tau'!'!p I 

1 
3 
2 
4 
5 
6 
6a 

• 

7 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
24 
26 
30-36 
38 
39 
40 
41 
42 
43 
51 
52-54 
55 
56 
57-58 
59 
60 

TABLE OF CROSS-REFERENCES TO THE 
POCKET CODE OF EVIDENCE 

Coc:e I TREAT18E I Codet TRI!lATIU I 
1 61 134 152-153 
2 62 138-140 154-155 
3 63 140-146 156 

8-11 64 146-147 157 
17-20 65 148 158-160 
27-30 66 149 163 

67 160 164 
81-34 68 161 165, 168 

36 68a 162 160 
36 70-76 164-168 167 
37 77 160 172-176 

S£.--4';' 78 163-164 177 
42-44 79 166 191 

46 80 161 192-194 
46-48 83 167 195 

Cod. I 

200 
201 
202 
203 
206 
207 
208 
206 
209 
210 
211 
212 
216 

218-219 
224 

49-63 84-88 168 196-197 216, 222, U3 
66-70 89 169 198 
71-93 92 170 199 

94 93-99 171 200 
97-101 102-104 177 201 230 

102-103 105-109 1'18-181 202 281 
106-114 110-111 203 232 
116-116 112 184 204 238 

117 113 183 205 234 
118,119 117 186-186 206 236 

120 118 187 207 236 
121 130-132 208 238 
122 133 191 208 a 23'1 
128 135 192 209-213 239 
124 136 a 215 119 
126 137 216 

139-142 194 218 
130 143-144 196 219 240 
136 148 196 220 241 
137 149 197 221 lid 

181-133 150-150 a 198 222 246 
186 151 199 223 

XiV 

• 



• 

TABLE OF CROSS-REFERENCES TO POCKET CODE 
• 

Tllti.TIS" t Cod" I TREATISE I Code I TRUTIS"t t 
224 itS 293 665 483 
225 250 300 484 
227 251 301 485 
228 256-258 302-303 486 ae5 
229 2M-255 304 300 487 366 
230 269 305 220 492-496 367 
231 261-262 309-317 302 497 
232 263 321 303 498-500 
233 2M 324-327 lICK 505-506 370 
235 265 329-331 306 507 371 
237 266 333-338 S06 508 372 
238 267 340-344 307 515 373 
239 346-349 308 516-518 37' 
240 351-352 SOg 519-524 375 
241 354 310 525-531 376 
242 357-360 311 555-556 378 
244 276 363-365 312 557-559 379 
245 277 367 314 560 
246 278 368 313 561 381 
247 279 369-370 314 564-566 383 
248 371-373 316 567 386 
249 281 375-376 316 568-569 38t 
250 282 377 317 570 
251 283 378 318 571 • 

252 284 379 319 576-577 
253 285 382 320 578 390 
254 286 383 321 579-580 389 
255 287 385-387 322 581 
256 389-391 324 583-587 393 

285 392 326 600 395 
• 288 394 327 601-620 396 

259 286 395 608 m 
260 289 396-397 650-653 too 
265-266 654 tol 
267 402-406 331 1355 
268-272 293 410 417 S3S-334 657 
273 650 418 336 658 .03 
274 431-432 337 659 663 ~ 
276 652 434 338 664 US 
277-279 6M 435-436 339 665 
280 855-6ri6 437 340-Ul 666 '10 
281 684 438 440 U2 667 Ul 
282 Hf-M8. 441-449 SUU9 669 '1~ 
283 H9 451-456 350-351 672-674 '1', U18 
284 457-458 675 1'17 
285-290 884 459-465 677 lU8 
291 475-480 679 

• 
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TABLE OF CROSS-REFERENCF..8 TO POCKET CODE 

'fuAi'l8& • Code. TRJ:AT181: • Code I TBJ:ATlIII: • Cod., 
681 1420 7SO 467 901 108 
682 1421-1423 781 468 902-907 107 
687 408 782 467-472 907-908 108 

409 783 473 909-913 
416 784 '1' 914-915 611 

690 -i08 785 476 916 
'17 786-788 917-918 
'18 789 '79 920-921 618 

694-697 419 790-792 ,SO 922-926 
699-707 420 793 "1 927-929 
709 GO bi., 794 930 
711-713 795 931 623 
714 423 796 797 932 116 
715 424 799 -i88 933 
716 426 SOO-SOI "9 934 
725 427 S02 490 935 
726-729 428 803 '91 936-937 
730 429 S04 '92 939-940 
734 431 805 494-496 943 
738-739 "2 811 '9&-497 944 133 
744 431,443 815 700 946 634 
745 432 821 701 948 
746 433 822 702 949 636 
747 '34 824 703 950-952 
748 825 704 953 U9 
749 -136 826 706 956 NO 
750 437 827-830 706 957-959 1561 
751 438 832 707 960-962 
752 '39 833 708 963 Nt 
753 -itO 834 709 OM 1566 
754 441 835836 710 966 1568 
758 '" 837 711 967 1567 
759 "6 838 712 968 1568 
760 "7 840 713 969 HI 
761 841 714,716 977-978 149 
762 "9 842-852 716-720 979 660 
763 '110 853-S;;!i 721 USO 161, 
764 461 856-859 722 981 161 
766 4" 860 723 982 
767 481,476 861 724-727 983 ISH 
769-770 '62 862 728 984 ISH 
771-772 '63 874-881 600 
773 464 884888 601 988 617 
774 461S 889-892 602 989 618 
775 461S 894 603 990 
776 462 896-8~ 604 991 181-664 
777-779 468 900 lOIS 1000-1002 

-. -. .. 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

THz-mlll Code t TREATISE I Code i Tru:ATl.B£ I Cod.1 

1003 668 IOS1 689-691 1183 760 
1004 669 IOS2 692-693 1185 761-71i3 
1005 670 1083 694 1186 7114 
1006 672 1084 696 1187 7G7 
1007 671 1085 696 1189 7118 
1008-1015 673 1086 1190 7116 
1017-i019 674 1100 1191 71i7 
1020 676 1104 696 1102 7116 
1021 676 1105 697 1193 71i9 
!~t22 677 1106 698 lHl4 760 
1O:!3 678 1107 699-600 1105 761 
1025-1028 679 1108 601 1196-1197 762 
10:::9 1109 602 1108 763 
10:;0-1034 682 1111 604-605 11 00 764 
1035 683 I 1112 606,607 1200 766 
1036 684,691 1116 608 ]201 766 
1037 685 1117 609 1202-1203 767 
1038 678 llI!) 611 ]204 770 
1040 686 1122-1124 612 1205 768 
1041 687 1125 613 1206-1207 771 
1042 1126 615 1208 769 
1043 689-590 1127 616 1200 772 
10401-1045 591 1128 617 1210 773 
1048 630 1120 618 1211 774 
1049 831-632 1130 619 1212 776 
1051 633 1131 443,614 1213 776 
1053 634 1134 622 1214 777 
1055 640 1135 623-624 1215-1217 778 
1057 636 1136 623 1218-1221 779 
1058 637 1137-1138 626 1223 780 
1059 638 1139 625 1224-1227 '181 
1060 641 1141 626 1230 '182 
1061-1062 642-646 1142 627 1232 783 
1063 680 1144 1233 784-781i 
1064 681 111)0-1156 730 1234 786-789 
1065 682 1157-1158 731 1235 '!')O 
1066 683 1159 732 1236-1240 791 
1067 684 1162 734 1241 792 
1069-1070 66'; 1163 736-736 1242 '193 
1071 666, 668 1164 737 1243 '184-796 
1072 670 1165 738 1244 796-797 
1073 671,673 1168 739 1245 798 
1074 676, 676 1171-1172 nli 1246-1247 19. 
1075 677 1173 746 1248 800 
1076 686 1178 747 1249-1250 801. 
1077-1079 687 1181 748 1252-1254 806 
1080 688 1182 1255-1257 807-610 

- '" XXVI!1 
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TABLE OF CROSS-REFERE..'\fCES TO POCKET CODE 

TBEATl8E t Codet TRE .. T18£ I Code i TltEUlBE I Code t 

1258 811 1339 897 1448 962 
1259-1263 812-818 1344 900 141ID 963 
1265 820,826 1345-1346 901 H51 9M 
1267 821,826 1348 900 1455 966 
1268 822,826 1349 902 H56 967 
1269 927 1350 903 1457 9GG,9eB 
1270 828 1351 904 1458-1459 969 
1271 829 1352 906 1460 970 
1273 831 1353-1355 906 1461 972 
1274-1275 832-836 I;{S6 907 1-163-1465 973-974 
1277-1280 1360-1362 910,912 H66 975 
1281 1365 911 1469 i'i'i 
1285 860 1371 913 14i1 976 
1289 861 1:373-i3i6 914-916 1472 978 
1290 862 13i8-1382 916 1476 971 
1291 8116 1383 917 1480 980 
1292 863 1384 918 H81 981-982 
1293 864 1386-1388 919-920 1482 980 
1294 857 • 1389 921 1483-1484 983 
1295 858 1390 H85 9M 
1296 859 1391 924 1-186 984-986 
1297 860 1392 926-926 1487 987 
1298 861 1393-1394 927 HS8 1069 
1299 862-863 1395 928 1489 988 
1300 864 1396-1398 929 1490 991 
1301 865 H02 930,939 1491 989 
1302 866 140~1 931 1492 990 
1303 866 1404 932 1-l93 994 
1304 868 1405 933-934 1495 992 
1305 867 1406 936 1496-1497 997 
1306 884 ]407 936-937 1500-1502 996 
1308-1310 869 1408-1410 938 1503 996 
1311 870-871 1414 940 1505 1000 
1312 872 1415 941 1511-1512 686 
1313 873 1416 942-944 1513 887 
1314 874 1417 945 1.514 1001 
1315 876-876 1420 950 1517 
1316 877 1424 960 1521 1003 
1317 878 1431-1433 952 1523 
1318 879 1434 963 1524 1006 
1319 880 1435 962 1-"-<>-<> 1007 
1320 881 1438-1441 964 1526 1008 
1321 886 1442 966 1528 1011 
1326-1329 890-892 1443 9116 1530 1012-1015 
1330 893 1445 967-1169 1531 1009 
1331 894 14-16 960 1532 1016 
1335-1338 89G 1447 961 1536-1537 1018 

• XXIX 



TABLE OF CROSS-REFERENCES TO POCKET CODE 

I Code § TRF.ATI8!l t Code i TReATISE i Code t 

1538 1019 1633 1092-1096 1702 1180 
1539 1020 1633 a 1094 1703 1181 
154(}-1543 1021 1635 1097 1704 1182 
1547 1022 1637 1098 1705 1183 
1548 1639 1100 1706 1180 
1550 1024 1640 1101 1709 1186 
1551 1025 1641 1102 1710 1187-1191 
1552 1026 1642-1644 1103-1105 1712-lil3 1195-1198 
1554 1029-1030 1645 1106 1714 1200 
1555 1028 1647 1107 1718 1201 

• 

1556 1027 1648-1651 1110 1719-1720 1202 
1557 1031 1652 1111 1721 1205 
1558 1032 1653 1112-1115 1 ~.)') 

1-- 1203-1204 
1564 1035 1655 1116 1725-1726 1207-1208 
1565 1036 Hi57 1117 1-9~ I_I 1209 
1566-1567 1037 1658 1118 1728 1210 
1568 1038 1659 1119 1729 1211 
1570 1660 1120 1730 1212 
1573 1040-1043 1661 1121-1123 1732 1213-1217 
1576 1046-1047 1662 1124-1125 1734 1218 
1580 1(160 166-1 1130-1132 1735 1219 
1582 1053 1665 1133 1736 1220 
1584 1060 1666 1136 1737 1221 
1585 1056 1667 1137 1738 1222-1223 
1586-1587 10M 1668 1138 1740 1224 
1588 1065,1068 1669 1139 1747-1749 
1591 1059 1670 1130 1750 1233-1235 
1592 1060 1671 1141-1142 1751 1236 
1597 1062-1063 1674 1144-1145 1755 1237 
1598 1064 1675 1146 ]i60-1761 1238 
1599 1065 1676 1148 1762 1239 
1602 1066 1676 a 1147 1768 1240 
1603 1067-1068 1676b 1149 1770 1242-1244 
1605 1069 1677 1152-1154 1772-1776 1245 
1610 1071 1678 1156-1156 1iii 1246 
1612 1072 1679 1158 1778 1248 
1~14 1073 1680 1145, 1152 1779 1249 
1615 1074 1681 1145, 1152, 1160 1781 1260 
1616 1075 1682 1161-1162 1782 12111 
1617 1076 1683 1163 1783 12112 
1618 1077 1684 1164,1181 1784 12M 
1620 1078-1080 1690 1170 1786 
1621 1081-1083 1694 1171 1788 12115 
1623 1085 1697 1173 1789 12116 
1624 1086 1698 1174 1790 12117 
1625 1087 1699 11711 1791 12118 
1631-1632 1090 1700 1177 1792 



TABLE OF CROSS-REFERENCES TO POCKET CODE 

TaU118sf Code I TREATISE f Codef THEATIUt I 
1800 1266 1878-1880 1367 2009 1", 
1801 1267 1882 1369-1371 2010 IdS 
1802 1268 1883 1372, 1376 2011 1m 
1803 1269 1884 1373-1374 2012 USI 
1805 1270 1885-1890 1376 2013 1683 
1800 1271-1272 1892-1894 1378 2014-2015 168'1 
1807 1273-1276 1896 1379 2016 
1808 1277-1278 1897 1380 2018 1"' 
1810 1280-1282 1898-1900 1381 2019 IdS 
1816 1286 1904 2020 
1817 1286-1288 1906 1400 2021 1683 
1818 1296-1297 1907 1601 2023-2027 1491 
1819 1298-1301 1908 1601-1603 2034 lGOO 
1820 1291-1293 • 1909 1606 2037-2039 1&01 
1821 1289, 1294 1910 1606 2041-2043 
1822 1290 1911 1606 2044 1106 
1824 1286 1918 1610 2046 
1827-1828 1302-1307 1923 lU3-U16 2047 
1831 1310 1924 1411-1612 2048 1&09 
1832 1311 1929 1424-1426 2050 1110 
1834-1836 1312 1934-1938 1430-1434 2051 1111-1112 
1837-1838 1314 194(}-1944 1436-1438 2052 1113 
1839 1316 1946-1947 1440-1443 2054 1114 
1840 1316-1317 1949-1951 1446 2056-2060 1116 
1841 1318-1320 1952 1446 2061-2062 1120 
1842 1321 1953 1447-1449 2063 1621,398 
1845-1847 1954 1460 2065 1622 
1849 1326 1955 1461 2066 1623-1121 
185(}-1851 1327-1329 1956 1452 2067-2069 
1852-1853 1330 1957 1463 207(}-2071 1630 
1854 1328-1330 1958 1464 ')0-') 

- 1- 1131 
1855 1330 1959-1960 2073 1132-1633 
1856-1856 e 1962 1467 2078 16M 
1856d 1341 1963-1968 1458 2079 1616 • 

1859-185ge 1336-1336 1969-1972 1459 2081 1636 
1859/ 1342 1974 1461 2082-2084 1637 
1861 1346 1975 1462 ')08· _ OJ 

1862 1339 1976 1463 2086 
1863 1344 1977 1464 2088 1643 
1866 1362 1983 1468-1469 2089 1644 
1867 1360-1361 1984 1470 2093 1646 
1869-1870 1363-1358 1985 1471 2094 1647 
1871 136(1 1997-2000 ')09-

- I 1649-1660, 1662 
1872 1362-1364 2004 1479 2098 1561 
1873 1361 2006 1476-1477 2099-2100 1553-1619 
1874-1875 1366 2007 1678 2102 1561-1662 
1876-1877 1367 2008 1480 2103 

• XXXI 
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TABLE OF CROSS-REFERENCES TO POCKET CODE 

i·.ATI.a, Code§ TREATISE I Code § TREATISE I Code I 
2104 1665 2180 1662 2259 1734 
2105-2107 1666 2182 1664 2259 a 1736 
2108 1668 2183-2184 1666 226(}-2261 1736 
2109 1669-1670 2185 1666 2263 1737 
2110 1671-1673 2191 1670 <)"64 -- 1738 
2113 1676 2192 1660 2265 1739 
2115 1676 2193-2194 1662 2268 1740-17'1 
2116 1678 2195 • 1671 2269 17~ 

2117 1619 2196 1673-1676 2270 1743-1744 
2118 1681 2197 1672 2271 1746 
2119 1680 2199 1663-1666 2272 1746-1 
2120 1682 2200 1667-1669 2273 1748 
2121-2123 2201 1680 2275 1760 
2124 1687-1688 2202 1681 2276-2277 1761-1762 
2125 1689 2203 1682 2279-2280 1763 
2128 1691 2204 1686 2281 1764 
2129 1692 2205 1686 2282 1766 
2130 1696 2206 16S8-1691 22&3 1764 
2131 1696 2207 1692 2285 1760 
2132-2133 1606 2210 1694 2286 1762 
2135 1604 2211 1696 2287 17~ 

2137 1608 2212 1696-1697 2292 1766 
2138 1009-1610 2213 1699 2294 1767 
2139 1611 2214 1700 2296 1768-1769 
2140 1612 ""1--- " 1701 2297 1770 
2141 1613 2217-2218 1702 2298 1771 
2143 161~1616 2219 1703 2300 1774 
2144 1617 2220 1704 2301 1776 
2145 1618 2221 1706 2302 1776 
2148 1620 2223 1707 2303 1777 
2150 1620-1621 2228 1710 2304 1778 
2151 1622-1623 223(}-2231 1711 2306 1780 
2152 1624 2232-2233 1713-1714 2307 1781 
2153 1626 2234 1716 2308 1782. 1784 1786 
2154 1626 2235 1716 2309 1783 
2155 1694 2236 1717 2310 1786 
2156 2237 1712 2311 1787-1789 
2158-2159 1630-1631 2239 1723 2312 1790-1792 
2161 1633-1634 2240 1721-1722 2313 1793 
2163 1638 2241 1724 2314 1794 
2164 1639 2242 1726 2315 1796 
2165 1640 2243 1726 2317 1796 
2166 1641 2245 1719-1720 2318-2319 1786.1797 

• 

2167 1642 2251 1730 2321 1'199-1800 
163~1637 2252 1731 2322 

2169 1643 2254-2257 1'132 2323 1802 
2175 1660 2258 1'133 2324 1803 

.... xxx"'ii 
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Taun8E , 

2325 
2326 
2327 
2328-2329 
2334 
2336 .. 
2337 
2338 
2339 
2340 
2341 
2346 
23482356 
2361 
2362-2363 
2368-2373 
2374 
2375 
2378-2379 
2380 
2381 
2382 
2383 
2384 
2385 
2386 
2387 
2388 
2389-2390 
2391 
2395 
2400-2401 
2404 
2406 
2407 
2408-2409 
2410 
2411 
2413 
2414 
2415 
2416 
2417-2418 
2419 
2420 
2421 
2423 
2425 
2427 

TABLE OF CROSS-REFERENCES TO POCKh'T CODE 

Code' TU.l.nII.' Code' 1 nz'TtIZ I Code' 
1801 1806 2430 1921 2506 201S8 

IBCK 2431 2507 S060 
1801S,1808 2422 2508 2061 

1807 2433 2509 2062 
1812 2434 2510 

1813-1816 2435 1931 2511 20M 
1816 24Za 2068 
1817 2437 1833 2514 
1819 2438 1931 2515-2516 2067 

2439 1138 2517-2518 S068 
1820-1821 2440 1137 2519-2525 
182&,lM7 2441 2527 

IM7 2442 193& 2081 
1830,1832 2443-2445 liMa 2529 2082 
1831-1836 2446 2530 1083 

1860 2447 1941 2531-2532 208'-2086 
1833 2450 1946 2087 

1837-1840 2451-2452 2534 2088 
IM2-1M~ 2454-2456 2535 2089 

1815& 2458 1963-1961 
18156 2459 19&& 2537 2093 
laG7 2460 1968-1960 2538 20M 
18GS 2461-246-3 1961 2539 2096 

2464 1962-196& 2549 2100 
1860 2465 1966-1969 2550 2101-2103 

2466-2467 1970-1972, 1977 2552 21Of-2106 
1863 2470 197& 2553-2554 2107-2109 

18M-1866 2471 1976 2556 2110-2112 
1866 2472 1978 2557 2113-211' 
1867 2473 1979-1980 2558 211& 
1870 2474 1981 2559 2116 

1871-18n 2475 1982 2565 2120,2110 
187'1 2476-2477 1983-1981 2567 2121-2123 

1878-1881 2483-2484 1990-1992 2568 2121 
2485-2487 19M-1998 2569 21215-2128 

1883-1892 2486 2570 2127 
1893 2488-2494 1899-2003 2571 
IBM 2490 2012-2013 2572 2131 
189& 2493 201' 2573 2132 

2495 2574-2577 2133 
2496 2010,20115-2011 2578-2579 2131 

1899-1905 2497 2M2-201S 2580-2582 2135 
1906 2498 2027-2031 2588-2589 2110 
1907 2500 2041-2013 2590 2141,ll'lS 

19fJ8-1910 2501 2591 2113 
1911-1912 2502 2016 2592 21« 

1913 2503 2017 2593 2118 
1911S 2504 2594 2118-1160 
1917 2505 20515-2018 2596 

• --. XXXIII 



1. TABULAR ANALYSIS OF TOPICS 
• 

BOOK I. ADMISSIBILITY OF EVIDENCE. 

INTRODUCTORY: THEORY AND PROCEDURE. 

I. RULES OF RELEV.~NCY. 

II. RULES OF AUXILIARY PROBATIVE POLICY. 

III. RULES OF EXTRINSIC POLICY. 

IV. PAROL EVIDENCE RULES. 

[See Table 2, for further analym.] 

BOOK II. By WHOM EVIDENCE IS PRESENTED. 

I. BURDEN OF PROOF, AND PRESUMPTIONS. 

GENERAL PmNCIPLES. 

II. BURDENS AND PRESOMPTIONS IN 

SPECIFIC ISSUES. 

BOOK III. To WHOM· EVIDENCE IS PRESENTED. 

I. JUDGE. 

II. JURY. 

BOOK IV. PRoPosmON8 NEEDING No EVIDENCE. 

I. JUDICIAL NOTICE. 

II. JUDICIAL 

• 

• 

• )XXIV 

, 

• 



TABLES 

2. TABULAR ANALYSIS OF BOOK I (ADMISSIBILITY) 

PART I. RU.LES OF RELEVANCY 
! 

I 
I. Circu11U!tantial E'Cidence II. Te8timoni~l E'I1idence 

I. Qualifications 
, 

I. of Human Act 
II. of Human Quality, etc. 
III. of Inanimate Fact 

[See Table 8] 

II. Impeachment 
III. Rehabilitation 
IV. Admissions 

[See Table 4] 

III. Autoptic Profcrtnce 

PART II. RULES OF AUXILIARY PROBATn'E POLICY 
I 

I. Preferential 
I . 

II. Analytlc III. Prop~Ylactic 
I. Oath I. Documentary 

Originals 
II. Attesting Wit

ness, etc. 

Hearsay 

1. Cross-Examination 
2. Confrontation 

II. Perjury-Penalty 
III. Publicity 
IV. Sequestration 
V. Discovery 

,r----------------------------------------------·I-.--~-------
IV. Simplijicati1Jc V. Synthehc 

I. Order of Evidence I. 
II. 
III. 
IV. 

No. of Witnesses 
Kind of Witness 
Verbal Completeness 
Authentication 

II. Sundries 
III. Opinion 

PART III. RULES OF EXTRINSIC POLICY 
I 

I I . 
1. Absolute E:relwtwn II. Optiooal E:rclwtioo (Primlege) 

I 

I 
. I • 

. Testimomal 
I 

III. Privileges 
I 

II. Privileges of 

I E 
I . 

. nactlon 

Duty Non-Attendance of Silence 
I 

I . 
A. TopICS 

t 
B. Communications 

, 

1. Sundry 
2. Ante-Marital 
3. Self-Criminating 

1. Sundries 5. Informers; 
2. Attorney Officials 
3. Marital 6. Physician 
4. Jurors 7. Priest 

PART IV. PAROL EVIDENCE RULES 
I 

I . 
II. Integratlon I 

I. . 
II . Formahtles IV. 

I . 
InterpretatIon 



5. TABULAR ANALYSIS Of' BOOK I, PART II. TITLES I-III 

(§§ 1177-1863)* RULES OF AUXILIARY PROBATIVE POLICY 

TITLE I. PREFERENTlAL RULES (§§ 117i-1356) 
I 

(I) 
I 

Preference for Documentary 
I 

(II) PreferclIce3 for Sundry Tcstim071ial 

A. 
B. 

l C. 

Original" 

The Rule Itself 
Exceptions to the Rule 
Kinds of Secondary 

Evidence 

Eridence 
• 

1. Pro\'isional Preferences II. Absolute 
, 

A. Attesting Witnesses 
B. Reports of Former 

Testimony 
C. Sundry Preferences 

Preferences 

A. Reports of 
Testimony 

B. Enrolled 
Statutes 

TITLE II. ANALYTIC RULES (§§ 1360-1810) : 

C. Sundry Official 
Records 

THE HEARS.\ 'i Ruu: 
I 

I I I I 
(1) The Rule Sati..~fied (I I} f~:rceplions to the (III) Rule not (IV) Rule 

-• • 
I. Bv Cross-Exarni-• 

• natIOn 
r 1. Kind of Tribunal 
2. Notice and Oppor

tunitv to Cross-• 
Examine 

:3. Issues and Parties 
4. Conduct of Cross

Examination 

• 
!lule Applicable 

(Res Gestre) 
, 

I 
" ----"~~ . . ,- . 

1. Dying Declarations I. Utterances 
Forming 
Part of the 

2. Facts Against 
Interest 

3. Family History 
4. Attesting Witness 
5. Regular Entries 

Issue 
II. Verbal 

Parts of an 

Applicd to 
" 

Court 
Officers 

• • , 

I. Juror 

II. Judge 

6. Sundry Decedents' 
Statements 

Act III. Counsel 
r 1. Payment 

i. Reputation Sale, Gift, IV. Inter

, 

II. By Confrontation 
8. Official Statements Loan, etc. preter 

, 1. COllstitu tional 
Principle 

• , 
2. Circumstances 

dispensing with 
Witness' Per-
sonal Presence 

3. Rule not Appli
l cable. 

TITLE III. 
I 

(1) 
I 

Oath (II) Perjury 
Penalty 

9. Learned Treatises l) P . •. ossesslon 
10. Commercial Lists, of Land 

etc. 3. Stolen Goods 
11. Affidavits 4. Sundries 
12. Voter's Statemr.nts III. Utterances 
13. Mental or Physical 

Condition 
used Circumstantially 

14. Spontaneous Excla-
• matJOns 

PROPHYLACTIC RULES (§§ 1813-1863) 
I 
I. ( I (II I) Publtcity IV) Sequesteri1lg 

Witnesses 
(V) 

I 
Di"corcry 
Before 
Trial 

• For Tabular analysis of Book I. Part I. sec Tables 3. 4, prefixed to Vol. I. 
For tabular analysis of Part n. remainder. and Pnrt III. sec Table 6. prefixed to Vola. IV and V . 

• 
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EVIDENCE 
IN 

TRIALS AT COM~10N LA 

BOOK I (continued): ADMISSIBILITY 

PART I (continued): RELEVANCY 

TITLE II (continued): TESTIMONIAL EVIDENCE 

SUB-TITLE I (continued): TESTIMONB.L QUALIFICATIONS 

TOPIC V: TESTIMONIAL RECOLLECTION 

CRAPTER XXVI • 
• 

§ 725. General Principle. 

I. Recollection in General 
§ 726. Quality of Recollection; "Im

pression", .. Belief ". and the like. 
§ 727. Same: Quality of Observation 

distinguished; "Impression"," Belief", and 
the like. 

§ 728. Same: Slate of the Law in the 
Various Jurisdictions. 

§ 729. Same: Other Senses of "Im
pression", ete., to which Other Principles 
are applicable. 

§ 730. Witness Specifying on Direct 
Examination his Grounds for Recollection; 
Cross-Examination to Impeach Rccollection. 

U. Put Recollection Recorded 
§ 734. General Principle. 

n. Hi8/Qry oj the Use of Past ReroUection 
Recorded 

, 735. History in England and the 
Umted States. 

§ 736. History and Local Anomalies in 
Particular Jurisdictions. 

§ 737. Other Principles applicable to 
certain Kinds of Memoranda, distinguished: 
(1) Notes of Testimony; (2) Rcgular En
tries; (3) N olary's Certificate; (4) WiIl
Witness' Attestation. 

b. Preference for a Present Recollectwn over a 
Past one, and Vice l'ersa 

§ 738. New York Doctrine: Present 
Recollection must fil'!lt appear to be Larking. 

§ 739. Written CoPies, lIS preferred to 
Oral Recollection. 

§ 740. Reading a Prepared Report. 

VOL. II' 1 1 

e. Rules to secure • .tdequacy of Past RecoUec
tion and Correctness and Identity of Record 

§ 744. Past Recollection must have been 
Written down j Exception for former Oral 
Identification. 

§ 745. (1) Recollection must have been -
fairly Fresh when Hecorded. 

§ 746. (2) Correctness of Record; 
General Principle. 

§ 747. Same: (a) Witness must Guar
antee Correctness j Habit of Correctly 
Recording, as a sufficient Guarantee; 
Notaries, Clerks, and Attesting Witnesses; 
Massachusetts rule for Re~ar Entries. 

§ 748. Same: (b) Witness need not 
himself be the Writer. 

§ 749. (3) Original Required, if Avail
able. 

§ 750. Same: Copy made and Verified 
by Another Person. 

§ 75l. Same: Bookkeeper's Entry of 
Salesman's Oral Report; Stenographer's 
Report of Interpreted Testimony. 

§ 752. Same: Salesman Deceased or 
otherwise Unavailable. 

§ 75.'3. (4) Record must be Shown to -
Opponent, on Demand, for Inspection and 
Cross examination. 

§ 754. (5) Record goes as Testimony to 
the Jury. 

§ 75.5. Judicial Discretion in applying 
Foregomg Rules. 

m. Present Recollection Revived 
§ 758. General Principle: Any Writing 

mllY be used to StimuUite and Revive a 
RecoIlection. 

§ 759. Writing not made by 
himself. 
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§ 
Copy. 

Writing not the Original, but a 

§ 761. Writing not made at the Time of 
the Event; Depositions and Former Testi
mony. 

§ 762. Writing must be Shown to the Op
ponent, on Demand, for Inspection and Cross-

examination; Memoranda used before Trial. 
§ 763. Writing is not part of Testimony; 

yet the Jurv may see it. 
§ 764. Cross-examiner's Use of Writing 

to Revive Recollection. 
§ 765. Judicial Discretion in applying 

Foregoing Rules. 

§ 725. General Principle. The second of the necessary elements (a1!ie, 
§ 478) in every properly qualified testimonial statement is Hecollection, -
the adequate mental reproduction of the impressions obtained by Obser
vation. The element of Recollection thus stands between the element of 
Observation (or Knowledge) which it reproduces, and the element of Com
munication (or Narration), by which it is in turn reproduced and made ap
prehensible by others. 

The general canon applicable to Recollection is simple: the Recollection 
should (so far as can be expected) correspond to and represent the impres
sions originally gained by Observation or Knowledge. Various situations 
are conceivable in which this essential quality of Recollection may be lack
ing; and various detailed requirements with reference to curing or avoiding 
these possible deficiencies are also conceivable. There are, however, in prac
tice, only a few situations commonly cll.lling for judicial rules.1 

At the outset an important distinction is met between that present actual 
recollection \\ hich a witness on the stand may ordinarily be expected to ex
hibit (called here Present Recollection), and that recollection which once 
existed, but now, having irrevocably vanished, depends on artificial preserva
tion (called here Past Recollection). The use of the latter sort was for a 
time little recognized, and is even now often confused with the use of a present 
recollection. 

It is convenient to deal with the subject under three heads: I. Recollec
tion in General; II. Past Recollection Recorded; III. Present Recollec
tion Revived. 

I. RECOLLECTION IN GENER.\L 

§ 726. Quality of Recollection; "Impression", "Bellef", and the like. 
The general principle is (as just noted) that Recollection should correspond 
to Observation, so far as can be expected. It is in a qualitative way that 
the deficiency usually occurs. The witness, it may happen, cannot recollect 
positively, . is not sure, " thinks" it was so, has an "impression", 
- " believes", or the like. How far is such a degree of recollection satis
factory? 

It is a commonplace of judicial experience that testimony most glibly de
livered and most positively affirmed is not always the most trustworthy. 

§ 711. I From the point of view of logic ent author's .. Principles of JUdicial Proof, as 
and psychology as applicable to argument given by Logic, Psychology. and General 
before the jury (not the rules of Admissi- Experience, and illustrated in Judicial Trial8" 
bility) , lee the materials collected in the pres- (1913), n 239-243. 

2 
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The honest witness who wiII not exaggeratp. the strength of his recollection 
is well worth listening to because of this ver~' caution. Moreover, to accept 
such "impressions" and "beliefs" is after all not dangerous, since they 
carry in themselves a warning of their evidential weakness. The best judi
cial opinion does not insist on any degree of positiveness in the recollection, 
but a.ccepts whatever the witness feels able to present, Much must here 
be left to the trial Court to determine: 

1839, WESTON, C. J., in Clark v. Bigelow, 16 Me. 247: "If we are to understand from 
this language [a 'strong impression'l that the fact is impressed with some strength upon 
his memory, but that it does not rise to positive assurance, it would be admissible .... 
If no other recollection than that of the most positive character is to be received in a court 
of justice, the difficulty of verifying facts resting in memory would be greatly increased." 

1850, E ... STlIAN, J., in Haitt v. Moulton, 21 N. H. 5SB: "Witnesses are not required to 
give their testimony with absolute positiveness. If the fact is impressed on the memory, 
but the recollection does not rise to positive assurance, it is still admissible to be weighed 
by the jury." 

1852, LmIPKIN, J., in Franklin v. Jlayor, 14 Ga. 260: "Every \\;tne~s must swear ac
cording to the impressions on his mind. They are the materials of his knowledge. It is 
usually only a more cautious mode of expressing their belief. . ., The impressions of 
Mr. R., we think, were sufficiently certain and positive to be admissible. I have long 
been satisfied that we are too hide-bound and restricted in our practice with regard to the 
admissibility of evidence. It is high time that the practice should be discouraged." 

1857, LEGRAND, C. J., in Wilson v. Carson, 10 ",fel. i5: "Opinion is belief, and nothing 
more; it is not absolute certainty, nor does the law require it to be so." 

1859, SAWYER, J., in State ". Flalulers, 3S N. H. 332: "An impression as to a past fact 
may mean personal knowledge of the fact as it rests in the memory, though the remem
brance is so faint that it cannot be characterized as an undoubting recollection. . .. In 
this sense the impression of a witness is e\'idrnce, howc\'er indistinct and unreliable the 
recollection may be. No line can be drawn for the exclusion of any record left upon the 
memory as the impress of personal knowledge, because of the dimness of the inscription." 

• 

§ 727. Sam(l: Quality of Observation, distinguished: "Impression", " Be
lief", and the like. But it has already been noted (ante, § 658) that there is 
also . and the Court:- recognize it -- a sense in which the terms " impres
sion", "belief", and the like, may mean, not a faintness of recollection, but a 
weakness in the original impressions of observat.ion; for example, "I was 
some distance away, but the person seemed to me to be A."; "I am not cer
tain, but I thought, supposed, jUdged, at the time, that the hour was about 
four o'clock." Such expressions indicate a deficiency in the quality. of the 
Observation, not of the Recollection; and this sense of the phrases is equally 
common with the preceding onc. It will not do to accept mere guesses as 
testimony. Nevertheless, it is clear that the law cannot and does not re
quire absolute certainty of Observation. A mere deficienc.y in the quality 
of Observation is of itself no good reason for excluding whatever results the 
observer did actually obtain. Some men's doubts are better than other men's 
certainties; and there is here nothing to do but leave to the trial judge to de
termine when the "impression" is so trivial and faint as to be not worth 

• • recelvlng: 
3 • 
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1824, Mr. Thorrr.& Srorkw, Evidence, 153: "It has been said that J a witncss must not 
be examined in chief as to his 'belief' or 'persuasion', but only as to his knowledge of the 
fact, since judgment must be given 'secundum allegata et probata.' . .. As far as regards 
mere belief or persuasion which does not rest upon a sufficient and legal Coundation, this 
position is correct, as where a man believes a fact to be true merely because he has 
heard it said to be so. But with respect to persuasion or belief as founded on facts within 
the actual knowledge of the witness, the position is not true. On questions of identity 
of persons and of handwriting, it is ever~' day's practice for witnesses to swear that they 
'believe' the person to be the same or the handwriting that of a particular individual 
although they will not swear positively." 

§ 728. Same: Sta.te of the Law in the Va.rious JUrisdictions. In ex
amining the authorities, then, it must be remembered that the result 
depends on the sense of the words used. (1) So far as the terms" impres
sion ", "belief", and the like, signify a total lad: of original observation, a mere 
conjecture based on rumors, intuitions, prejudices, or the like, such testi
mony is inadmissible; the authorities in which this sense is unmistakably the 
one intp.nded by the Courts have already been examined (ante, § 658); 
(2) So far as these terms signify merely an inferior qllality (a.) in the observation 
or (b) in the recollection of the witness, such testimony is receivable, subject 
to the trial Court's discretion (as just noted in §§ 720, 727).1 However, in 

,717. 1 The position which Mr. Starkie tion ". by an attesting witness); 1882, People 1>. 

here repudiates was based upon an early and Rolfe. 61 Ala. 540 (identity); 1899. People '0. 

loosely phrased passage of Coke's authorship, Soap. 127 Ala. 408. 59 Pac. 771 (" presume". 
which was for a time much relied on: 1621. as a statement of best recollection) ; 
Adams 1>. Canon. 1 Dyer 53 b (" In this case Connectir.ut: 1831. Lyon v. Lyman. 9 Conn. 60 
much was said about the depositions of wit- (certainty not required) ; 
nesses. . .. Secondly. that it is not satis- Florida: 1905. Jordan v. State. 50 Fla. 94. 39 
factory for the witness to say that he thinks So. 155 (identity of a person" to the best of my 
or persuadetl; himself; and that for two judgment") ; 
reasons: 1st. Because he is to give an absolute GCOToia: 1855. Dawson 1'. Callaway, 18 Ga. 
sentence, and therefore ought to have more 579 (" I do not know positively. but I think" 
sure ground than thinking "). was held properly rejected; but" I saw ... 

§ 718. 1 In the following cases the testi- as I supposed". improperly rejected; the 
mony was admitted, except as otherwise noted: difference being practically a quibble); 1856. 

ENGLAND: 1773, Miller's Case. 3 Wils. Goodwyn r. Goodwyn, 20 Ga. 620 (" best of 
428 ("should rather believe"); 1794. Horne belief". admitted); 1890. Travelers' Ins. 
Tooke's Trial, 25 How. St. Tr. 71 (belief as to Co. v. Sheppard. 85 Ga. 751. 777. 12 S. E. 
handwriting) ; 1801, Garrells r. Alexander. 18 (that the witness" thought he glimpsed S. 
4 Esp. 37 (handwriting "like" another). as he fell". admitted as signif);ng "a direct 

UNITED STATES: Federal: 1822. Bouldin reference to an immediate perception d thl! 
1>. Massie's Heirs. 7 Wheat. 153 (" appeared senses "); that a comparatively f&nter racol-
to be "); 1824. Riggs v. Tayloe. 9 Wheat. 483, lcction should be accepted from hostile wit-
486 ("impression" as to destro~;ng a docu- nesses is laid down by Walker. J., in Huguley 
ment) ; 1>. Holstein, 35 Ga. 272 (1866) ; but compare the 
Alabama: 1846, Hill v. Hill's Adm'r. 9 Ala. same judge's exclusion of "I think" in Morris 
792 (belief); 1878, Turner 1>. McFee. 61 Ala. 1>. Stokes. 21 Ga. 570 (1857). and the similar' 
470. aeillble (belief); 1886. Bass Furnace Co. v. case of Parker v. Chambers, 24 Ga. 524 (1858) ; 
Glasscock, 82 Ala. 456. 2 So. 315 (" best judg- Illinois: 1840. Gorham 1). Peyton, 3 III. 364 
ment"); 1893, Shrimpton 1). Brice, 102 Ala. (that the assignor docs not recollect making 
655. 666, 15 So. 452 (that handwriting .. re- certain admissions); 1865. Fash 1>. Blake, 38 
sembled B.'s"); 1897, Thornton v. State, Ill. 364, 368 (belief as to handwriting); 1919. 
113 Ala. 43, 21 So. 356 (identification "in his Abbott 1). Church. 288 Ill. 91. 123 N. E. 306 
best opinion "); lill3, Trailer v. State, 8 Ala. ("when a witness prefaces his testimony with 
App. 217. 63 So. 37 ("It seemed like a knife", '1 thiDk', he is to be taken as testifying to 
allowed) ; what he remembers ") ; 
California: 1859, McGarrity 1>. Byington. Indiana: 1847, Rhode ~. Louthain, 8 Blackf. 
12 Cal. 426, 430 (" to the best of his reeoUec- 413 (" best of recollection ") ; 

4 
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the great majority of rulings to this effect it is either difficult or impossible 
to learn which of these senses ( (a) or (b) ) the Court had in mind. Moreover, 
in rulings rejecting testimony couched in the abo\'e terms, it is sometimes im
possible to know whether the Court is justly repudiating" impressions" in 

Iowa: 1871, State~. Porter, 34 Ia. 133 ("sup
pose", .. took it". "concluded". "inferred ") ; 
1881, State v. Lucas, 57 Ia. 502. 10 N. W. 
868 (" can't posith'ely identify, but am satis
fied in my own mind "); 1894. State I). Far
rington. 90 Ia. 673, 677 (that handwriting 
"looked some like his"; undecided); 1895. 
State fl. Seymore, 94 Ia. 699. 63 N. W. 663 
(" I don't know positive. but am satisfied in my 
own mind"; "best judgment "); 1905. State 
f. Richards. 126 Ia. 497, 102 N. W.439 (iden
tit)· of a person); 1020. State v. Christ. IS9Ia. 
474, 177 N. W. 54 (homicide; to a witr:ess to 
identity of defendant. "You are not certain. 
are you? You only think so. isn't that it?" 
"Well. I don't remember. but I think it was": 
allowed) ; 
Louisiana: 1846. Bradford Il. Cooper. 1 La. 
An. 326 (" belief" as to handwriting); 1885. 
State v. Goodwin. 37 La. An. 713. 715 (" best 
of knowledge and belief". for a witness to 
handwriting) ; 
Maine: 1840. Lewis v. Freeman. 17 Me. 260 
(the witness "was confident". but" would not 
swear" that it was so); 1852. Hopkins v. 
Megquire. 35 Me. 80 (" strong impression ". 
"could not swear"); 1864. Humphries v. 
Parker. 52 Me. 504 (" impression". "I think ") ; 
Maryland: 1856. Baltimore & O. R. Co. v. 
Thompson. 10 Md. 84 C" suppose "); 1862, 
Fulton to. McCracken, 18 Md. 542 (" think ") ; 
Mas3ach~et/~: 1866. Hamilton v. Nickerson. 
13 All. 352 (" belief" as to the existence of a 
trade usage); 1897. Com. v. Kennedy. 170 
Mass. 18.48 N. E. 770 (" best of his knowledge. 
belief, and recollection ". as to a person's iden
tity) ; 
Michigan: 1895. Johnston v. Ins. Co.. 106 
Mich. 96. 64 N. W. 5 (one who knew "very 
near" what the value was) ; 
Missouri: 1880. Ferris v. Thaw. 72 Mo. 450 
("thought"); 1881. Greenwell ~. Crow, 73 
Mo. 640 (would not swear to it); 1882. State 
~. Babic, 76 Mo. 504 (here it was suggested that 
II closeness of resemblance. something short 
of an apparently exact identity. would suffice 
lIS evidence); 1884. State 11. Hopkirk. 84 Mo. 
288 ("looked like "); 1895. State v. Harvey. 
131 Mo. 339, 32 S. W. 1110 (handwriting; 
"opinion ", enough); 1897, State t. Dale. 
141 Mo. 284. 42 S. W. 722 (thnt goods said 
to be stolen" resembled" those stolen); 1899. 
State 'V. Guild. 149 Mo. 381, 50 S. W. 909 
(that stolen goods "looked like" those found) ; 
1900. State v. Weber. 156 Mo. 249, 56 S. W. 
729 (" belief" as to identity of stolen mare); 
Stste fl. Cushenberry. 157 Mo. 168. 56 S. W. 
737 (same. as to identity of person) ; 
.l/ontana: 1910. State ". Van~lla. ·10 Mont. 

5 

326, 106 Pac. 364 (identity inferred from 
voice) : 
New Hampshire: 1858. Burnham v. Ayer, 36 
N. H. 185 (belief sufficient; mere impression 
excluded); 1860. Nute 1'. Nute. 41 N. H. 68 
(" I think ") ; 
N::<n York: 1877. Carrington to. Ward. 71 N. Y. 
364 ("impression "); 1878. Blake~. People, 73 
N. Y. 586 ("think"; "best or my knowl
edge") ; 
,\'orth Carolina: 1839, Beverly v. Williams, 
4 Dev. & B. 237 (would not swear positively) ; 
1851. McRae 1). Morrison, 13 Ired. 48 (" im
pression ") ; 1906. Gi1liland 11. Board, 141 
N. C. 482. 54 S. E. 413 (" I think he always 
voted". admitted) ; 
Ohio: 18M. Crowell 11. Bank. 3 Oh. St. 411 
(" impression ") ; 
Oregon: 1889. State v. Cheo Gong. 17 Or. 
638. 21 Pac. 882. semble (belief) ; 
Pennsylt"ania: 1820. SilZfried t. Levan. 6 S. & 
R. :313 (" will not swear: but it is like his writ
ing "); 1823. Farmer's Bank 1l. Whitehill, 10 
Pa. 112 (belief); 1854. Shitler 1:. Bremer. 23 Pa. 
413 (the handwriting "looks like it; clm't 
Bay I belie\'e it to be his writing"); 1860. 
DU\'all's Ex'r ~. Darby. 38 Pa. 59 (" impres
sion "); 1868, Dodge v. Bache. 57 Pa. 424 
(" belief"); 1886. Pittsburgh V. &: C. R. Co. v. 
Vance. 115 Pa. 332. " Atl. 764 (less than a 
c~rtainty in an opinion as to value) ; 
Tcnna8cc: 1874. Woodward ~. State, 4 Baxt. 
324 (" think") ; 
Texas: 1866. Swinney r. Booth, 28 Tex. 116 
( .. impression "); 1913, Heflin v. Eastern R. Co .. 
- Tex. Civ. App. ,159 S. W. 499 ("im
pression" as to a man's conduct when hurt); 
Vermollt: 1888. State I). Ward. 61 Vt. 187, 17 
Atl. 483 ("impression". "I think so"); 1895. 
State 'U. Bradley. 67 Vt. 465, 32 At\. 240 
(" thought ") ; 1910. Herrick t. Holland, 
83 Vt. 502, 77 At\. 6 (" judgment" and" idea" 
admitted) ; 
V1'rginia: 181l3. Combs ~. Com., 90 Va. 88, 91. 
17 S. E. 881 (identification of stolen corn by 
opinion and belief) ; 
W~hington: 1912. State I). Elliott. 68 Wash. 
603. 123 Pac. 1089 (identity or a person; 
.. best recol\ection". admitted) ; 
Wisconsin: 1876, Erd v. R. Co .• 41 Wis. 68 
(opinion on value). 

In the following cases the testimony was 
held insuiJiL"icnt: Federal: 1843. Wilcocks fl. 

Phillips' Ex·re. 1 Wall. Jr. 49, 53 (" so far as I 
know"); Illd. 1894, Ohio & M. R. Co. II. 

Stein. 140 Ind. 61, 39 N. E. 246 ("think"); 
I a. 1878, Simonson ~. R. Co., 49 Ia. 88. 
semble ("thought"); 1895. Orr. r. R. Co .• 94 
Ia. 423, 62 N. W. 851 (suppose); Ky. 1833, 

• 
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the sense (1) above, or, contrary to the best opinion and the great weight of 
authority, is rejecting" impressions" in either of the senses (2) above. All 
that can be done, therefore, is to note the difl'erent principles involved, and 
to leave the authorities to be interpreted in that light. 

§ 729. Same: Other Senses of "Impression", etc., to which Other Prin
ciples are Applicable. Three distinct senses have now been noted in which the 
terms " impression", "belief", or the like, may call for the application of 
different principles of Testimonial Qualifications: (1) That the witness is 
merely conjecturing or gllessing, never having had any real observation of 
the facts; this e\'idence being inadmissible; (2) That the witness, though 
once possessed of some acquaintance with the facts, is more or less uncertain, 
by reason of (a) weakness of the original impression of observation, or 
(b) faintness of the present recollection; this evidence being generally accept
abie. 

But there must also be noted at least three other senses, perhaps four, in
volving still other principles, two of them genuinely principles of evidence: 

(3) In testifying to a conl'ersation or to prior testimony of another witness, 
the witness may attempt to giw, not the detailed words or phrases, but his 
" understanding" or " best of rccollection " as to the general purport or effect 
of what was said. Herc thc Court may insist on applying the principle of 
Completeness (post, §§ 2097, 2098), i.e. the details. not the substance, must 
be given whenever utterances, spoken or written, are concerned. It is not 
really a question of deficient Obsen'ution or Recollection; for, though the 
witness may sometimes fail to give details because he did not hear all or does 
not recoll~ct all, the principle would still, if applied, exclude his evidence 
if, though hearing all or recollecting all, he still did not narrate all on the 
stand; in other words, it is the principle of Completeness that excludes such 

Carrico v. Neal. 1 Dana 162 (" impression" of 
the sole will-witness, held insufficient as sole 
proof); La. 1860. Paty v. Martin, 15 La. An. 
620 (" coniecture" of medical men) ; Me. 
1860, Hovey v. Chase, 52 Me. 313 (" could not 
tell, but presumed"); Md. 1870. Elbin 11. 

Wilson, 33 Md. 144 (" impression "); N. Y. 
1860, Sanchez v. People, 22 N. Y. 154 (:11: ex
pert's "doubt"); Pa. 1839, Carmalt D. 

Post, 8 Watts 411 (impression excluded, with 
qualifications); 1897, Fullam v. Rose, 181 Pa. 
138,37 Atl. 197 (that a signature "looks like" 
O. 's excluded); Vt. 1873, Guyette v. Bolton, 
46 V t. 232 (insufficient recollection). 

Add also the cases cited ante, § 658. 
L. C. Eldon, that inyeterate distinguisher of 

the undistinguishable, tried once (in 1803, 
Eagleton v. Kingston, 8 Ves. 475) to distinguish 
between "think" and "beliet!e": "I doubt 
the authority of the case of Garrels v. Alex
ander [4 Esp. 37J, where if a man will not take 
upon him to say he believes it to be the writing 
of a person, but Bays he thinks it like [the writ
ina]. Lord Kenyon is made to say that is evi-
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dence. I doubt that. Formerly that would 
not have been deemed evidence." But modem 
practice, as seen in the aboye citations, has 
accepted Lord Kenyon's opinion. 

It was once argued (on the authority of 
Adams 11. Canon, cited SUpra, § 727) that a 
"belief" could not be receh'ed because no in
dictment for perjury was possible on such a 
form of statement. The conclusion does not 
follow fronl the premises; but at any rate 
it was early settled that a false statement of the . 
60rt would constitute a perjur~': 1773, Miller's 
Case, 3 Wils. 428, semble.. 1782, Lord Mansfield 
in Folkes v. Chadd, 3 Doug. 159, semble: 1784, 
R. v. Pedley, 1 Leach Cr. C. 325; 1847, R. 1'. 

Schlesinger, 10 Q. B. 670. But even in modem 
times the heresy is still not unknown: 1871. 
Maulsby, .J., in Hayes 11. Wells, 34 Md. 518: 
"Liability of a witness to the penalties of per
jury, if he corruptly misstate facts, is one of the 
securities for truth which ought not to be re
moycd, unless on necessity; and in proportion 
as opinion is admitted, that liability is reo 
moved." 



, ,; 
" • , 

§§ 725-765) IN GENERAL §729 

evidence (if it is to be excluded), and the deficiency of Observation, or Recol
lection is a mere casual incident which mayor may not be present. 

(4) There is a general principle excluding Opinion testimony whenever the 
facts are before the tribunal and the witness' judgment or opinion is super
fluous. 'l'his exclusion has nothing to do with "opinion JJ as involving the 
strength of the witness' impressions (the subject of the foregoing sections); 
it concerns the convenience of the tribunal, which cannot spend its time in 
listening to wholly superfluous evidence. So far as " opinions .. are excluded 
on this ground, they are elsewhere dealt with (post, §§ 1917, 1978). A wit
ness' "opinion" or "understanding" of the effect of a conversation may 
in this aspect also be open to criticism (post, §§ 1969-1971). 

(5) The witness' "understanding" or "supposition" as to the terms of a 
contract, made by conversation or by letter, will often be wholly immaterial, 
according to the principle of substantive law which usually determines the 
effect of legal acts by their outward effect, not by the secret or imperfectly ex
pressed intention of the actor. When a witness" understood" the other 
party to a contract as saying a certain thing, the substantive iaw mayor may 
not allow this "understanding" to be regarded. This question one of a 
group commonly treated under the Parol Evidence Rule is dealt with under 
that head (post, §§ 2413, 2465). 

(6) In Alabama, in the course of a confused series of highly unsatisfactory 
precedents, a witness' statement as to another person'8 intent or motive (some
times employing the phrase "understanding" or "belief") has been repu
diated, on the ground that no man can say that he knew what another's in
tent or motive was, i.~. on grounds of the impossibility of knowledge (ante, 
§ 661). This unsound doctrine is dealt with under the Opinion rule (post, 
§ 1966). 

§ 730. Witness Specifying on Direct E:raillination his Grounds for Recol
lection; Cross-Ezamjnation to Impeach Recollection. (1) On the direct 
examination a witness may properly be asked to specify the grounds for his 
recollection; because the circumstances which have contributed to fix or to 
strengthen it may show how the witness is justified in his confidence of asser
tion, and the party offering him is entitled to the benefit of this.l 

(2) On cross-examination, the opponent is equally entitled to bring out 
such circumstances as exhibit the untrustworthiness of the witness' recollec
tion. But here the general principles of Impeachment control this process.2 

II. PAST RECOLLECTIO~ RECORDED 
•• __ ~ •• _._ ....... ~ __ • _"U ___ -~. __ ,. ___ • --

§ 734. General Principle. In dealiI!g with the two sorts of Recollection, 
Past and Present, it is desirable to con::.ider first the former. 

The situation is oUf in which the witness i~ devoid of, a present recollection, 
and therefore desires to use a past recollection. 'This _~' pt:Qi!9ses 'to do by 

-'. ~ ~ . ""," ,,.. '". 
§ 730, J The authoritics"are"-/cirooDvcnience collected ante. H 665.416, 
t Post, U 942. 973. 994. 1259. 
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-·er.nploY-mg_S9I!t~.!~_<;.ord of this pa~! r.ecollection and ad()pting .it.~l) his present 
--l?tatement. Thus, he 'says':-'ii I made a. correct memorandum of this con-

I versation while my recollection Was fresh; 1 now remember nothing, but can 
'-{)fier my prior recollection as embodied in the memorandum"; or, "I re-

~ have sent it." The chief difficulties here to be r.let have no direct dependence 
on the principles of Recollection. It must apP'.!ar that the witness had a good 
recollection when it was recorded, but that is all that is required by the canons 
of Recollection. It is as to the nature of the record and the means of making it \ 
now available that certain restrictions must be applied, and this is a matter V 
of the accuracy and identity of the record, i.e. on principle, of the Narration: 
or Communication of his evidence. The cardinal principle of Narration (post, 
§ 765) will be seen to be this, that it must correspond to the Recollection; 
the story told b~· the witness, Whether orally or in writing, must represent 
his knowledge and recollection. Whether or not the record must be by the 
witness himself, whether it may be a copy of the original, whether when used 
it is itself evidence, and the like,· these seem in strictness to involve the 
element of Narration or Communication. Nevertheless, for convenience 
of exposition, the use of such records must be treated under a single outline, 
the detailed rules being eX{l,mined in sequence; and it will be enough to re
member that there are after all two underlying general principles involved. 

Broadly, then, We have to provide, in using a record of past recollection, for 
l certain practical tests of the aCCllracy and identity of the record; furthermore, 

we must require some guarantee that the past recollection thuu recorded was 
t a satisfactory one, e.g. that it was recorded at or about the time of the events. 

A question may also arise whether one sort of recollection is to be preferred 
to the other. It will also be found that historically there has been much con
fusion, great delay, and possibly an occasional refusal to allow the use of a 
past recollection at all. These topics may best be taken up in the reverse 
order, as follows: (a) History of the use of past recollection; (b) Preference 
for a present recoltection; (c) Tests to secure the adequacy of the past recol
lection and the accuracy and identity of the record of it. 

a. History oJ the Use of PCUit &collection Recorded. 

§ 735. History in England and the United Statel. The use of a paper 
or other memorandum as an aid to recollection was recognized at an early 
stage in the history of reported trials. But the distinction between a past 
and a present recollection_seems hardlytohaveoeeu-:appreciated at first: 

"~-'-.-.. , 

1660, SCToop'a Trial, 5 How. St. Tr. 1034, 1039; murder of King Charles I, the defend
ant being charged as one of the judges sitting to condemn him. Carr:" Amongst others 
that were judges of that Court, as Was printed in a paper which I then had in my hand, 
I found the name of Mr. A. Scroop, who I saw did there sit and appear" (Mr. Carr looked 
in that paper when he gave his e\;d·ence). SCTOOP: "I hope you will not take any evidence 
from a printed list." COUn3eZ: "The manner of his evidence is, he saitb, this: that be 

8 
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had this printed paper in his hand when the names of that Court were called, and marking . 
the persons in that paper who were present, and that you were one of them who did appear." 
Scroop: " .. , By your favor, I do suppose there is no witness ought to use any paper or 
look upon any paper when he gives evidence." Sol. Gen.: "Ask him the question without 
the paper; yet nothing is more usual than for a \';tness to make use of a paper to help his 
memory." 

So far as any distinction was at this time observed, it was merely between 
referring to a paper from time to time and reading it outright; 1 and the re
fusal to permit the latter process was practicall,\' a repudiation of the use of 
past recollection. But by the middle of the 1700s the legitimacy of the latter 
process is found fully conceded; the only distinction being (post, § 749) that 
the original must be produced in Court: 

1756, Tanner v. Taylor, quoted by BULLER, .1., in Doe v. Perki1l8, infra: The witness 
proved delivery of goods from an account which he had in his hand, a copy from his day-
book which he left at home; it was objected that the original should be produced. LEGGE, 

B.: "If he would swear positively from [present] recollection, and the paper was only to 
refresh his memory, he might make use of it. But if he could not from recollection swear 
to the delivery any further than as finding them entered in his book [past recollectionJ, 
then the original should have been produced." 

1790, Doe v. PerkiM, 3 T. R. 654; the witness had gone about \\;th a rent-colleetor 
and made entries in a book; the original was not in Court, but thc\\;tness spoke from extracts 
made by him3elf, having "no memory of his own of those specific facts"; this was ob
jected to on the ground of "the known distinction between cases [IJ where the witness 
swears from his own [presentJ knowledge of the facts, though his memory may be assisted 
by memoranda, and [2J where he does not speak from any recollection which he has, but 
merely from such memoranda; in the latter case it has always been required that the 
original minutes should be produced, because of the great door which might otherwise be 
opened to fraud and concealment"; and the Court approved the objection. 

1824, Mr. Thomas Starkie, Evidence, 176: "The Inw goes further, and in some instances, 
permits a witness to give evidence as to a fact although he has no present recollection of 
the fact itself. This happens, in the first place, where the witness, having no longer any 
recollection of the fact itself, is yet enabled to state that at some former time, and whilst he 
had a perfect recollection of a fact, he committed it to \\Titing. If the witness be correct 

-
§ 7311. 1 1660, Downes' Trial, 5 How. St. 

Tr. 1209, 1213 (Downes: "I ha\'e an unhappy 
memory; I have slipt many things"; L. C. B. 
Bridgman; "Remember yourself by papers. if 
yoU have IIny; no man will hinder you ") ; 
1662, Sir Henry Vane's Trial. 6 How. St. Tr. 
119, 149 (an under-clerk used the Commons 
Journlll to prove Vane's attendance. "and 
said, though he will not take upon himself to 
eay when Sir Henry Vane was there and when 
he was absent, yet he said positively that, at 
what time soever he is set down in the Journal 
to have acted or reported anything, he was 
there"); 1678, Stayley's Trial, 6 How. St. Tr. 
1501, 1504 (witness testifies to the defendant's 
remarks, from a paper in which he •• writ them 
down presently"); 1679, Knox's Trial, 7 How. 
St. Tr. 763, 789 (a justice wished to read his 
examination of an informant; "because my 
memory is bad"; Recorder: "No, that can't 
be; you must not read them, but only refresh 
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your memory hy them "); 1680, Cellier's Trial. 
7 How. St. Tr. 1043, 1047 (similar) ; 1684, Lady 
Ivy's Trial, 10 How. St. Tr. 555, 582 (notes 
allowed to he used to refresh memory, but not 
othen\'ise); IG96. Friend's Trial, 13 How. St. 
Tr. 1, 21 (Witness for prosecution; .. All that 
I can say to this business is written in my paper, 
nnd I refer to my paper"; Att'y-Gen'l: "You 
must not refer to your paper, Sir, you must tell 
all what you know"; L. C. J. Holt: "He may 
look lipan IIny paper to refresh his memory") ; 
1154. Canning's Trial, 19 id. 488 (witness al
lowed to use n memorandum which he would 
not have recorded unless correct); 1754, L. C. 
Hardwicke, in Anon .. 1 Ambl. 252 ("There is 
no certain rule how far evidence may be admit
ted from nOt~8; some judges had thougbt, and 
he was inclined the same way. that the witness 
might ~pellk from notes which were taken at the 
time of the transaction in question, but not if 
they were wrote afterwards"). 
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in that which he positively states from a present recollection, viz. that at a prior time he 
had a perfect recollection, and having that recollection, truly stated it in the document 
produced, the writing, though its contents are thus but mediately proved, must be true." 

The reports show a constant use of this past recollection in the English courts 
from that time until the present.2 There was more or less dela~' and doubt 
in settling some of the conditions of its Use; yet it does not appear that any 
of the judges ever had any doubts as to the radical question of using it all. 
It is true that the bar for a long time did not seem to grasp the distinction;3 
and as late as 1834 the Court was called upon to reaffirm the legitimacy of 
the use, against a strong argument, which cannot be supposed to have been 
made (in England, and in those days) by a counsel who really knew better: 

R. v. St. Martin'a, 2 A. & E. 210; the witness looked at a memorandum of a lease; "he 
had no memory of these things but from the book, without whieh he should not of his 
own knowledge be able to speak to the fact; but on reading the entry he had no doubt 
the fact really happened." CouU8el, opposing this: "Even supposing this to be a mere 
memorandum such as the witne5s might refresh his memory from, still his evidence does 
not go far enough. He says, after looking at the memorandum, that he has no doubt, 
but that he has no memory of these things; so that his memory, after being refreshed, 
does not supply the proof." TAUNTON, J.: "When a bond is put into the hands of an 
attesting witness, and he says that he does not recollect attesting, but that, from seeing 
his name there, he has 110 doubt that he did, is not that proof of his attestation?" COUWJel, 
replying: " A naked fact may be so proved; but here the question was as to the proof of 
the contents of an instrument, 01' of partiCUlars appearing from those contents only." But 
the Court unanimously rejected his claim. 

That there should have been misunderstanding is not strange, in view of 
the loose use of the term " refreshing the lUemory " to cover both the revivi
fication of a present actual memory and the adoption of a past recorded mem
ory. This unfortunate parsimony of phrase is mainly responsible for the 
conflict of views still often found in prescribing the conditions of using a pres
ent recollection. It was left for an Irish judge, at a comparatively late date, 
to point out this impropriety of language: 

I The order of cases to 1850 is as {ollows: 
1773, Miller's Case, 3 Wils. 420. 427; 1795, 
Digby 11. Stedman, 1 Esp. 328; 1801, Jacobs". 
Lindsay. 1 East 460; 1806, Lord Melville's 
Trial, 29 How. St. Tr. 916, 996; 1809, Bur_ 
rough v. Martin. 2 Campb. 112; 1810. MaYor 
of Doncaster v. Day. 3 Taunt. 262; 1826. LOYd 
11. Freshfield, 2 C. & P. 332; 1828. Maugham v. 
Hubbard, 2 M. & Ryl. 5; 1834. R. 11. St. Mar_ 
tin's. 2 A. & E. 210; 1834, Burton 11. Plummer, 
2 A. &: E. 341; 1836. Howard 11. Canfield, 5 
Dow!. 417; 1844, Topham 11. McGregor. 1 C. 
& K. 320; 1848. Beech ". Jones. 5 C. B. 696. 

In Scotland. in 1795, the judges were still 
divided as to the propriety of using a past rec
ollection: Kinloch's Case, 25 How. St. Tr. 
934-938 (Lord Eskgrove: .. If a man comes to 
this bar as a witness. he is to swear to what he 
now remembers, not to what he formerly rc-
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membered"; Lord Justice Clerk, contra: 
.. If a witness docs not recollect any circum
stance, he has a right to look at his notes, and 
then if he says, upon the great oath which he 
has taken, that these are facts. they ought to be 
received in evidence"; a majority rejected the 
e\,idence) . 

3 There arc some instances in which, when 
actual recollection failed. no attempt waB made 
to use past recollection: 1820 Catt ". Howard, 
3 Stark. 3. There are others in which, th'1ugh 
there was apparently no recollection, the mem
orandum was used but the point not noted: 
1796, Vaughnn 11. Martin, 1 Esp. 440; 1803, 
Rnmbert 11. Cohen. 3 id. 213. 

In Ontario, the Supreme Court has had to 
Correct a trial judge: 1911, Fleming 11. Toronto 
R. Co., 25 Ont, L. R. 317. 
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1864, HAYES, J., in Lord Talbot \'. Cu.~acl .. , 17 Ir. C. L. 21:3: "['To refresh the memory 
of the witness 'J, that is a very inaccurate expression; because in nine cases out of ten 
the witness' memory is not at all refreshed; he looks at it again and again, and he recol
lects nothing of the transaction; but, seeing that it is in his own hanr!\\Titing, he gives 
credit to the truth and accuracy of his habits, anti, though hi;; mcmory is a perfect blank, 
he nevertheless undertakes to swear to the Ilccuracy of his notes." 

early apprehended by the SutJreme Court of SOllth Carolina, and its views 
were cax-ried into effect in a series of decisions which have ever since served 
as the leading precedents: 

1817, CHEVES, J., in Pcaraon v. Wightman, MiIls' Const. Ct. 344 (the witness had no 
reeollection of ";tnessing a ,,;11, but recognized his hand\\Titing): "I hold it not to be 
necessary that a subscribing ";tness should recoJlect the time and occasion when he sub
scribed the instrument as a witness. It is enough if he recognizes his handwriting Ilnd is 
perfectly assured in his own mind that he never subscribed an instrument as a witness 
without having seen it executed or acknowledged as the nature of the act requires .... 
Such testimony was better evidence than an adventurous and unaided recollection." 

1817, COLCOCK, J., in Raig v. NeU'ton, ib. 423 (the clerk of a notary testified from a 
minute-book, having no actual recoIlection): .. If a \\;tness is not allowed to recur to a. 
memorandum book of such transactions as these ill a laFge and populous city, there would 
be many instances of a defect in testimony, e,'en where notices had been duly given ..•. 
Can it be supposed that one engaged in such all infinite number of cases, all of the same 
nature, could retain in his memory an exact account of the day and place and manner of 
giving the notice?" -

1820, NOTT, J., in Siaie v. Rau'l.y, :2 N. & l\1cC. 333 (the witness, having no positive rec
ollection, referred to an affidavit of the facts): "The propriety of the rule ' ... may 
be inferred from its necessity. And the occurrences of e\'ery day furnish abundant proof 
that the ordinary transactions of life could not be carried on Upon any other principle."4 

On many occasions since then, the Courts of this countr;v haw emphasized 
the distinction between the use of a present and the lise of a past recollec
tion, and have vindicated the legitimacy of the latter as well as the former: 

1836, SHAW, C. J., in Sho~e v. WilClf, 18 Pick. 558 (the witness had used a book of Il.oticeg 
to indorsers and makers of notes): "It is very obvious to remark that if stich evidencp. 
is not sufficient, it would be ell:tremely difficult to prove such acts done. . . . The witness' 
may testify to other Jacts which with the air! of the memorandum will afford a very satis
factory inference that the act was done, stith as his usual practice and habit, his caution 
never to make such a memorandum unless the acts were done, und his conscio'.lsness of the 
importance and necessity of accurac~' in this particular. In tIus respect it is like the testi
mony of an attesting witness to an instrument. He recognizes his hand\\Titing, he knows 
he put his hand there, he testifies that he belip.ves he would not have put it there if he had 
not scen the instrument executed; but he has no present recollection of the fact other 
thun that derived from the recognition or his hand\\Titing." 

1857, SEU>ON, J., in I/alsey v. Sillsebaugll, 15 N.- Y. 485: "The efforts of memory are sel
dom equal to the task of recalling after any considerable laspe of time even the exact sub
Slnce of words and phrases. . " To exclude such a record, when honestly made, would 

. to reject the best and frequently the only means of arriving at the truth." 

: 4 Three other corfoboruth'e rUlings were 
II! Ide at an early dat.e: 1818. Columbia v. 
E misoll. 2 Mills CODst. Ct. S. C. 213; 1823, 

Nicholson 'r. Withers. 2 McC. S. C. 429: 
1834. ClevErly v. McCullough, 2 Hill S. C. 445. 

ll- .. 
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1879, STONE, J., in Acklen'a Executora v. Hickman, 63 Ala. 498: "The law recognizes the 
right of a witness to consult memoranda in aid of :lis recollection under two conditions: 
Firat, when after examining a memorandum made by himself, or known and recognized 
by him as stating the facts truly, his memory is thereby so refreshed that he can testify, 
as a matter of independent recollection, to facts pertinent to the issue. In cases of this 
class the witness testifies to what he asserts are facts within his own knowledge, and the 
only distinguishing difference between testimony thus given, and ordinary evidence of 
facts, is that the witness, by invoking the assistance of the memorandum, admits that 
without such assistance his recollection of the transaction he testifies to had become more 
or less obscured. . .. In the second c1as~ are embraced cases in which the witness ..fter 
examining the memorandum cannot testify to an existing knowledge of the fact, inde
pendent of the memorandum, in other words, cases in which the memorandum fails to 
refresh and revive the recollection and thus constitute it present knowledge. . .. [If the 
witness] testify that at or about the time the memorandum was made he knew its con· 
.tents and knew them to be true, this legalizes and lets in both the testimony of the wit· 

\ ress and the memorandum. The two are the equivalent of a present, positive statement 
l pf the witness, affirming the truth of the contents of the memorandum." 

, 1880, SmpsoN, C. J., in Bank v. Zorn, 14 S. C. -141: "The rule upon this subject, in 
its broadest outline, embraces two classes of cases; first. where the witness, after refer
ring to the paper, speaks from his own memory and depends upon his own recollection 
as to the facts testified to; second, where he relies upon the paper and testifies only because 
be finds the facts contained therein." 

1884, ROWELL, J., in Dama v. Field, 56 Vt. 426: "Nor was it necessary that the wit
ness should have had an independent recollection. . .. The oid notion that the witness 
must be able to swcar from memory is pretty much exploded. All that is required 
is that he be able to swear that the memorandum is correct. There seem to be two classes 
of cases on this subject: 1. Where the witness by referring to the memorandum has his 
memory quickened and refreshed thercby, so that he is enabled to swear to an actual rec· 
ollection; 2. Where the \\;tness after referring to the memorandum undertakes to swear 
to the fact, yet not because he remembers it, but because of his confidence in the correctness 
of his memorandum. In both cases the oath of the witnes~ is the primary, substantive 
evidence relied upon; in the former the oath being grounded on actual recollection, and in 
the latter on the faith reposed in the verity of the memorandum." 5 

1919, GAYNOR, J., in State v. Easter, 185 Ia. -176,170 N. W. 748: "One called to testify 
as to the existence or nonexistence or a fact may be able to recall the fact by an effort of 
memory, and state the fact truthfully as of memory. He is then competent to testify as 
to what the fact actually is. He may be called as a witness to testify to a material fact, 
and, when called, may not be able to recall the fact; yet his memory may be refreshed by 
1m examination of some instruments submitted to him. If then he is able to speak to the 
existence of the fact independent of the memorandum as of his own personal recollection, 
he is competent, and is permitted to testify. This is because his mind, by the refreshing 
influence of the memorandum, is able to recall its existence, and he then speaks to its ex
istence as of his independent recollection, refreshed by the instruments. This does not make 
the instrument competent to speak, but. by its operation on the mind of the witness, l.he 
mind becomes repossessed of the fact, and thl' witness is able to speak to the fact throl.gh 
power of recollection. . 

"One may be called as a witness who cannot recall the matter about which he is cat ed 
to testify. He may not be able to refresh his memory so that he is repossessed of the fa~t, 
but it may be made to appear that at some time in the past he had a personal knowle~e 
of the fact, and made a record of it. If then he is able to say that he made the entry, or 
caused it to be made, and at the time it was his purpose or duty to record the fact as it then 

I So also: 1906, Sanders, J., in State v. Legg, 59 W. Va. 316, 53 S. E. 545. 
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existed, the record becomes a competent witness, not because it is a record of an event, but 
because it speaks the past knowledge of a witness to a fact occurring within the knowledge 
of the witness, truthfully recorded." 

§ 736. History and Local Anomalies in Particular JurisdictioDa. It cannot 
be doubted that the use of a recorded past recollection (under the conditions 
to be examined later) now occupies a firm and unassailable place in our prac
tice and doctrine. This is none the less a fact because in some jurisdictions 
where its use is now orthodox the history of the earlier precedents is con
fused and perplexing. It is worth while, however, to notice briefly the course 
of precedents, and some of the local anomalies here and there appearing, in 
certain of the jurisdictions of the United States. 

(1) In Pennsylvania, modem rulings show that there is in this jurisdiction 
a definite and settled acceptance of past recollection, as distinguished from 
present recollection.1 

(2) In New York the use of memoranda of past recollection is now firmly 
established, after some early vicissitudes; 2 but a local limitation persists, 

§ 736. I 1808. Pigott r. Holloway. 1 Binn. 
436 (attesting witness to a letter of attorney. 
who found his senl and signature there. and 
thence was convinced of the fact of execution; 
admitted); 1811. Miles v, O·Hara. 4 1 Binn. 
108 (judge's notes of testimony; if the judge 
had appeared and sworn that they were cor
rect. they would have been admissible). 1818. 
Lightner v. Wike. 4 S. & R. 203 (counsel's 
notes; he "believed he had taken down what 
E. had said. as it fell from him". but had 
no present recollection; excluded); 1819. Ju
niata Bank v. Brown. 5 S. &. H. 226 (entries in 
a day-book offered by one of the firm; ex
cluded. but it does not appear that the present 
question was raised); 1823. Cornell v. Green. 
10 S. &: R. 14 (counsel. after refreshing mem
ory from notes. could not remember suffi
ciently; excluded. but .. it seems. howe\·er. 
singular that instead of trusting to Mr. 1-':s 
recollection. the plaintiff did not offer his IF:sJ 
notes in e\idence. against which. when prop
erly authenticated. there could be no sort of 
objection "); 1824. Smith v. Lar,e. 12 S. &: R. 
80 (issue as to flour delivered to the plaintiff; 
the books of the mill where it ~'as ground 
were offered. the bookkeeper swearing to their 
correctness; Tilghman. C. J .• rejected them 
(1) because they recorded flour ground. not 
flo'Jr delivered. (2) because they were not al
we.ys made up aL the time; Duncan. J .. re
jected them on mixed grounds. partly because 
the bookkeeper's recollection was not really 
revived; Gibson. J .• was for admitting them. 
because (1) the amount ground was areal issue. 
~d (2) the bookkeeper's swearing to the en
trles' correctness would suffice; the rule about 
parties' and third persons' account-books was 
~nrused with the question of using past rec
olleetions; the opinions show singular un
familiarity with ilie precedents. and the con-
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fused thinking in this case has done much 
harm); 1828. Chess r. Chess. 17 S. &: R. 409 
(coun~el's notes admitted. follo\,\;ng Cornell 
r. Green); 182<,). Farmers' & M. Bank t. Bo
raer. 1 Hawle 152 (hank-c1erk's verification 
of an entry. admitted; he had no present rec
ollection); 1865. !{jng v. Faber. 51 Pa. 392 
(memorandum. apparently of past recollec
tion. allowed to be used); 1866. Selover v. 
Rexford's Ex·r. 52 Pa. 308 (memorandum; 
how treated does not clearly appear); 1888. 
Long v. Regell. 119 Pa. 403. 13 Atl. 442 (mem
orandum. apparently of past recollection. 
admitted as .. a statement prepared by the 
witness fixing the sllveral 'Iuantities delivered 
at the dates designated respecth'ely"); 1886. 
First Nat'l Bank of D. v. First :-;a1'1 Bank of 
W .• 114 Pa. 7. 6 Atl. 366 (bank-book entries 
allowed to be used for the purpose of .. fixing 
dates with accuracy"; no precedents referred 
to); 1905. Clark t·. Union Traction Co .• 210 
Pa. 636. 60 At!. 302 (obscure); 1922. Chris
tian lI.foerlein Brewing Co. v. Rusch. 272 Pa. 
181. 116 At!. 145 (repurts of an agent; gen
eral principle approved). 

• 1810. Miller r. Hackley. 5 Johns. 3i5 
(notary's testimony to his habit of giving no
tice and his certain ty of belief; no actual 
recollection; admitted); 182::!. Halliday ... 
Martinet. 20 Johns. 174 (past recollection re
jected); 1829. Hart v. Wilson. 2 Wend. 515 
(like Miller 11. Hackley); 1830. Lawrence •. 
Barker. 5 Wend. 301 (memorandum excluded. 
except so far as it actually re\;ved memory) ; 
1833. Fecter'c. Heath. 11 Wend. 486 (similarrul
ing); 1836. Clark t •• Vorce. 15 Wend. 193 (wit
nes~ allowed to usc notes of the testimony of Ii 
deceMed witnesd at a former trial. upon swear
ing to their accuracy; no actual recollection) ; 
1837. ~ferrill v. H. Co .• 16 Wend. 595 (entried 
of work. held admissible if "attested by the 
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refusing the use of past recollection until the lack of present recollection is 
ade to appear (post, § 738). 
(3) In Ma8.'lachusetts, after some early fluctuation, the use of past recollec

tion has been placed beyond doubt;3 ~'et it is apparently limited to regular 
entries in the course of business (post, § 747). 

(4) In Illi,WUJ the use of a past recollection is undoubtedly intended to be 
sanctioned; but much confusion once existed as to the scope and grounds 
of the rule. 4 

__ (5) In the remaining jurisdictions, the precedents are fewer, but a general 
....... recognition is accorded and no special anomalies have dcyeloped.5 

man who makes them". "though he Tememl){'r 
nothing of the facts which they record ") ; 
1837. Clute 1>. Small. 17 Wend, 237 (witnesd 
to ron tents of a letter: "he ('ould ~peak eit hcr 
from positive recollection. or from ~el·illg the 
letter and knowing it to be his own statement") : 
1852. Huff v. Bennett. 6 N. Y. a:n (u~e of pa,;t 
recollection apparently affirmed): 1l'.5-1. Coil' 
':, Jessup. 10 N. Y. 96 (b:lnk-teller'" l'ntrie~ 
uSC'd; no a"tlllli recollection: the ~lel'rill 
C:lSe followed): 1!157. Halsey c. Sin:;chau~h. 
1.5 N. Y. 485 ('ounsel's notes of tl'stilllOllY 
med: past recnlle('tion distinctly sanctiolled) : 
this and the ~Ierrill case put the ;111l'stion 
heyond doubt in this juri:;diction: and the 
two "pini'ms p:i\'e a careful .'!lr\·ey to the whole 
8ubjeC't: the subsequent cas~~ a('('cpt. thc gen
eral principlc as scttlNI): If'5S. Hussell I'. IL 
Co .. 17 X. Y. l:l-l: 18(;0. Guy "_ ~Iead. 22 
N_ Y. 462: ISn-l. :\Iar<'ly ". iihult~. 2!l X. Y_ 
346: 1871. Downs ,'. R. en .. 47 :-\. Y. l'-7: 
1872. ~t('Cormick 1'. H_ Cn_. ·HI :-\ _ Y. aO:l: 
1875. Gilchrist I'. Assoc .. ij9 N _ Y. ol!)n: 1l:-75. 
Squires I'. Ablw)tt. 61 X. Y. ij35; 11>7(i. 1"1",,,1 
r. Mitchell. 6S :-\_ Y. 50n: IR7G. ~Iandl'\'ille 
t·_ Reynolds. (i); X_ Y. Ii:!s. 537: IS7!l. Howart! 
r. McDonough. 77 ~_ Y. 5!l2: 1886. :\Iayor 

R C 10')" v --., - ,. I' !l0· Ie -'0 t'. • 0.. _ ~"i. 1.. DI_. I ..... ,.... a; 0~. 

National Ulster Co_ Bank 1'. Madden. I10l 
v " 280 "1 " I' 40~ .i, 1. • _ ~". oJ. ...:t. 

• 1828. Glover v. Hunnewell. U Pick_ 2:!~ 
(witn(;ss had fiO present rerolleC'tion. anrl was 
not. allr,wed to usc a Sl'llNlulc whidl hc belie\'(;o 
~orrC'ct): 1820. Hmsell r. Conn. 8 Pick. lola 
(a subscrihing witness identified his hand and 
the grantor·s. hut had no recoller·tion: thc 
proof of hanowriting was deemed ~ufficient): 
1836. Sho\'c v. Wiley. 18 Pick_ 55S (book of 
notices to indorsers: past recollection sanc
tioned); 1838. Alvord v_ Collin. 20 Pick. ·l:jO 
(certi.1cate of notice of salc: past recoll(,(·tioll 
sanctioned): 1844. Dunker t·. Shed. 8 :\lotc. 
153 (a lawyer's docket-entry. admitted)_ 
Subsequent ca-"es (showing not always a true 
appreciation of the grounds of admission) 
are as follows: 185.5. Smith v_ .Johns. 3 Grav -517 (certificate of taking possession): 1857. 
Crittenden tI. Rogcrs. S Gray ·152 (same); 
1858. Perkins o. Ins. Co .. 10 Grny :{2:~ (cer
tificate of marine surveyor); ISUO. Briggs v. 

-
14 

Harrerty. 14 Gray 525: 1860. Parl'Ons r. Ins. 
Co .. 16 Gra\- olua: IS6H. Dugan v. :\lahoney. . -
11 All. 572: ISU7. :\IIJrrison t·. Chal.in. 97 
Mass. 72: ISH!l. Adams 1'. Coulliard. 102 Mass. 
17:$: IS72. Cobb v. Boston. 109 :\1 MS. 444; 
ISS2. CostC'llo I'. Crowell. laa :\lass. 352: 1891. 
Com. 1'. Clancy. 154 Mass. 128. 27 ~. E. 1001. 

• 1859. !\Iineral Point H. Co. t'. Keep. 22 
Ill. :!o «'OUlloCl'S notes. verified hy him 1lS 

('orrl'ct. ar"epted): IS67. Elston v. Kennicott. 
46 IlL 205 (tax-collector's entr~' of •. paid"; 
no aetual recollection: rejectcd) : 1870. 
Chicago H. Co. v. Adler. 56 IlL 345 (incon
~i~tent language :111'1 nothing left certain: .. the 
\\;tness must be able to state that he remem
bers the f,,"ts" in their substance. La. that u 
hell was not rung. but he mILY nofer f"r dntes 
to his mcmoT:ludum. pro\'ided he kJloWS the~
Werc true and correC'tiy entcrcd at the time) : 
1~7a. Chi"ago & W_ C"al Co. v. Liddell. G!l 
Ill. G:W (same fault: t he witness. using a mem
orandum. .. testified from his own memory". 
-""t .. he knows the itcms to be corrc('t because 
the.\- were true when madc "): 18i.5. Wolcott 
". Heath, 7S Ill. .j:H (~alcs-book cntries: use 
flf past recollection sanctioned): 1871i. Brown 
". Luehrs. 79 Ill. !i75 (stenographer's notes. 
\'erifi('d a~ "urre,·t. admitted: whcther past or 
present recollectiun docs not appear): 1884, 
Clifford r. Drake. 110 Ill. 135 (reporter using 
uew.puper ,~opy: admitted): 1887. Bonnet 
f'. Glatfcldt. 120 Ill. lG6. 11 ~. E. 250 (copy 
(Jf book-C'ntries. admitted): 18!l9. O\'ertoom 
I'. R. Co .. lSI Ill. :32:3 . .54 N. E. 898 (stenogra
pher using notes without actual refre~hment: 
culpably left. undecided: why throw additional 
doubt .m the pre('eding rulings?). 

If Crlllrts would rigorously consult their 
own precedents. the state of doct.rine might 
sometimes be better ascertainable: in Ihe 
second. fourth. fifth. sixth. BCventh. a ld 
eighth of the above cases. none of those PI'e
ceding were referred to. 

• The following list is intended to inclu'le 
unly the salient cases leading to the establil,l-
ment of the general doctrine: • 
Federal: ISH9. Insurance Co. 1'. Weide. U 
Wall. 681 (admitted): 1871. Insurance Co,. 
l). Wcides. 14 9 Wall. 379 (admitted); 187 I, 
Ruch v. Rock Island. !l7 U. S. 695 (notes cf 
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testimony used); 1884. ~1axwell r. Wilkinson. 1888. Johnson r. Culver. 116 Ind. 290. 19 N. E. 
113 U. S. 658. 5 Sup. 691 (sanctioned): 1886. 129 (sanctioned. with the Qualification. "he 
Vicksburg R. Co. v. O'Brien. 119 U. S. 99. 7 cannot testify entirely from tIle writing, ... 
Sup. 118 (sanctioned): 1893, Bates v. Preble, but {or ..• gh'ing accuracy to his statements 
151 U. S. 149. 14 Sup. 277 (a confusing opin- he may refer to it "); 1893, Bass r. State. 136 
ion, which has done much to unsettle the law Ind. 165. 168.36 N. E. 124 (stenographer may 
in that jurisdiction; it lacks aCQuaintanC'e read his notes aloud. though not able to rec-
with the nature of the problems in\·olved. and ollect without them); 19m, Higgins v. Pea-
should be avoided in any study of the sub- pie, 157 Ind. 57. 60 N. E. 685 (shorthand notes 
ject) ; of testimony used by the taker); 1905. Southern 
Alabama: In VtUltbinder t'. Metcalf. 3 Aln. R. Co. 17. State. 165 Ind. 613. 75 N. E. 272 
101 (1841). a past recollection was not ree- (Johnson v. Culver approved; this is a virtual 
ognized; but this was set right. on the au- repudiation of the general doctrine. and is 
thorit,y of Professor Greenleaf. in Bondurant unsound) ; 
r. Bank, 7 Ala. 830 (1845), since followed fre- Iou.·a: 1864. Morris v. Sargent. 18 lit. 95 (sane-
quently; tioned); 1870. McKivitt v. Cone. 30 Ia. 457; 
AI€Ulka: Compo L. 1913. § 1497 (like Or. 1871. Borland v. WnIrath, 33 Ia. 132; 1874. 
Laws 1920. § 859); !\Ioore r. Moore. 39 Ia. 461, 463 (stenographer 
Arkan8as: 1895. Woodruff r. State. 61 Ark. referring to notes; obscure); 1875. Adae v. 
157. 32 S. W. 102 (admitted) ; Zanga, 41 Ia. 536; 1896. State V. Smith, 99 
California: 1854. Treadw('ll r. Wells. 4 Cal. Ia. 26, 68 ~. W. 428 {shorthand notee. used 
263 (apparently employed); 1859, People t·. by the maker); 1897. State Bank r. Brewer. 
Elyea. 14 Cal. 1-14 (apparently sanctioned): 100 In. 576. 69 N. W. 1011 (apparently held 
C. C. P. 1872. § 2047 (admissible if made" at improper to testify without IIctual refresh-
the time when the fact occurred, or immediately ment; no authorities cited); 1897, O'Brien 
thereafter, or at uny other time when the fact r. Stambach, 101 In. 40. 69 N. W. 1133 (a 
W:IS fresh in his memory. and he knew that the referee's notes of testimony taken before him) ; 
slime was correctly 8tated in the writing ..• : Kansas: 1885, Solomon R. Co. r .. Jones. 34 
so IIlso a witness may testify from such a writ- I'i:an. 444, 8 Pac. 730 (admitted); 1886. State 
iug. though he retaiu no rc('ollection of the v. Baldwin. 36Kan. 15.12 Pac. 318 (slInctioned); 
pnrticular facts: but such C\'idence must bc 1897, Wright v. Wright. 58 Kan. 525, 50 Pac. 
reeeh'ed with caution "): 1894. Burlmnk t·. 444 (stenogrnphic report of testimony) ; 
Dennis. 101 Cal. 90. 35 PilI'. 0144 (shorthand- Kentucky: 1815, Allen r. Trimble, 4 Bibb. 21 
reporter: verified notes relld a~ e\'idencc); (accepted. from a subs('ribing witness): 1821, 
Ib97. People r. Ammerman. 118 Cal. 23. 50 Calvert 1'. Fitzgerald, I Litt. ScI. Cas. 388 
Pal'. 15 (shorthand transcript admitted): (rejected) : 
1897. P('ople t·. l\Iayne, 118 Cal. 5l6. 50 Pal'. Louisiana: lS!!U. Bullard t·. Wilson, 5 Mart. 
6.54 (a mother identified an entry in a family N. S. 196 (admitting the past recollc('tion of a 
Bible as hers. hut the entry was excluded. with notary. in a re('ord of 11 protest-notice) ; 
Bingular failur(' Is) notice the application of thp Maine: 183.5. Wheeler r. Hatch. 3 Fairf. 389 
present principle); 1919. Moore's Estate. 180 (suhscribing witne~s. IIdmitted): 1843. Wel-
Cal. 570. 182 Pac. 285 (rejecting the unfounded come v. Batchelder. 23 l\Je. 85 (notes of testi-
contention that C. C. P. § 2().17 expressly left mony. admitted); 1847. Chamberlain r. 
the use of.such II memorandum here. II ree- Sands. 27 Me. 465 (admitted; apparently 
ord of former testimony - optional with the past recollection) ; 
trial court); Maryland: 1831. Flack r. Green. 3 G. & J. 
COltnccticllt: 1842. Xew Ha\'en Bank t'. l\fit- 474 (admitted); 1833. Owings 1'. Low. 5 G. & 
chell, 15 Conn. 224 (admitted) : .r. 134 (admitted): 18:!7. Po('ock v. Hendrick~. 
Ddalrarc: Declarcd admissible in Redden r. 8 G. & J. 426 (lIdmitted): IM8. Bell r. Bank. 
Spruce. 4 Harringt. 265 (1845): practically 7 Gill 226 (sllnctioned); 1852, Lewis r. Kramer. 
overruling Fitzgihhon's Adm'r t. Kinney. 3 3 l\Jd. 287 (admitted): 
Harringt. 319 (1841); Michigan: 1875, Raynor t·. Norton. 31 Mich. 
Georgia: 1849. Williams r. Kelsey. 6 Gn. 373 209 (admitted): 1882. Milson r. Phelps. 48 
(Banctioned): Code 1910. § 5873. P. C. 1910. Mich. 126, 11 N. W. 413. 837 (sam'tioned): 
§ 1046 (" A witness may refresh and assist his 1895, Hooker. J .. in People v. Considine. !O5 
memory by the use of any written instrument Mich. 149. 63 X. W. 196 (minutes of former 
or memorandum. pro\'idcd he finally speaks testimony); 1897. Lucker t. Liske. III Mich. 
from his recollection thus refreshed. or is 683, 70 N. W. 421 (similar); 
willing to swear posith'ely from the paper"): Minnesola: 1889, Hoffman v. R. Co., 40 Minn. 
1900. Atkins v. R. & B. Cn .. III Ga. 815, 35 S. 60, 41 N. W. 301 (sanctioned); 1897. Da\'iR 
E. 671; V. State, Minn. • 70 N. W. 984 (record 
Idaho: Compo St. 19HI. § 8033 (like Cal. C. C, of passing trains; allowed); 
P. § 2(47) ; It/i.~80Uri: 1874, Smith t. Beattie. 57 Mo. 281 
Indiaru:: 1853, Clark r. State, 4 Ind. 156 (re- (the hearsay exception for regular entries waa 
jected); 1866, Prather v. Pritchard. 26 Ind. apparently used to admit records of past rec-
67 (accepted, not mentioning Clark's case); ollection); ISS7. Mathias r. O'Neill. 94 Mo. 

1.; 
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§ 737. Other Principles applicable to certain Kinds of distin-
, guillhed: (1) Notes of Testimony; (2) Regular Entries in the Coune of Buai
"'nesa; (3) Notary's Certificate; (4) Will-Witness' Attestation. There are four 

• 

sorts of memoranda L'l which the applicability of the present principle was 
first seen and is still most commonly exemplified. But the scope of the present 
principle, in its relation to them, must be distinguished from other principles. 

(1) When a stenographer's notes of former testimony are used, the present 
principle is simple. The stenographer cannot commonly revive an actual 
recollect.ion, and will therefore read his notes as a memorandum of past recol
lection (ante, § 736); the only usual questions under the present principle 
will be whether the stenographic original must be used (post, § 749), and 
whether the witness himself, not the stenographer, may use it (1)o8t, §§ 748, 
760). But other distinct principles may come into play. If the stenographer 
525,6 S. W. 253 (past recollection sanctioned) ; 
Mi8si.ssippi: 1881, Cooper v. State. 59 Miss. 
267 (admitting the use of a memorandum where 
a part only was actually recollected); 
Montana: Rev. C. 1921. § 10664 (like Cal. C. C. 
P. § 20·17) ; 
Nebraska: 1886, Lipscomb v. Lyoll. 19 Nebr. 
522, 27 N. W. 731 (sanctioned); 1897. Davis 
~. State. 51 Nebr. 301. 70 N. W. 984 (same); 
1901. Johnson v. Spaulding. Nebr. , 
95 N. W. 808 (same); 
Nm:ada: 1877. McCausland v. Ralston. 12 
Ncv. 217 (admitted); 1883, Pinschower t·. 
Hanks. 18 Nev. 104. 1 Pac. 454 (sanctioned. 
semble) ; 
New Hamp.~hire: 1840. Haven v. Wendell. 11 
N. H. 112 (bllnctioned); 1845, Hall v. Ray, 
18 N. H. 126 (cashier's entries); 1849. Seavy 
v. Dearborn. 19 N. H. 357 (notary's record of 
protest); 1855. Webster v. Clark, 30 N. H. 
253 (admitted) ; 
New Jer8ey: 1795. Ryerson 1'. Grover. 1 N. J. 
L. 459 (sanctioned): 1899. Myers r. Weger. 
62 N. J. L. 432. 42 At!. 280 (same): 1920. 
State I). Martin. 94 N. J. L. 139. 109 Atl. 350 
(witness readbg transcript of testimony at a 
former trial; Myers v. Weger. approved): 
North Caroli1UL: 1835. Kello v. Maget. 1 Dev. 
&: B. 414, 423 (doctrine of past recollection 
denied. "if after this help he obtains no re
membrance of the facts distinct from the 
memorandum"; except for a \'erified copy or 
abstract of another document); 1855, Jones 
v. Ward. 3 Jones L. 24. 26 (notes of former 
testimony received, though the witness had 
no present recollection); 1858. Ashe v. De 
Rossett.·5 Jones L. 300 (same); 1883. State 
I). Lyon. 89 N. C. 568 (reference to a newspaper 
copy of a libel. admitted); 1884. State v. 
Pierce. 91 N. C. 606 (notes of testimony. ad
mitted); 1886, Bryan v. Moring. 94 N. C. 
687 (same): 
Ohio: 18G9. Mead. v. McGraw. 19 Oh. St. 
55 (sanctioned. semble); 1871. Moots v. State. 
21 Oh. St. G53 (admitted. but possibly on hear
eBy-e:lception principles) ; 

Oregon: Laws 1920. § 859 (like Cal. C. C. P. 
§ 2(47); 1892. Friendly v. Lee. 20 Or. 202. 
25 Pac. 396 (sanctioned. under the Code); 
Philippine lsi.: C. C. P. 1901. § 338 (like Cal. 
C. C. P. § 2(47) ; 
Porlo Rico: Rev. St. & C. 1911. § 1522 (like 
Cal. C. C. P. § 2(47): 
Rlwde Island: 1855. State v. Colwell, 3 R. I. 
132 (admitted) ; 
South Carolina: cases cited ante. § 735. and the 
following: 1888. State v. Jones. 29 S. C. 226. 
7 S. E. 296 (coroner's notes of testimony at an 
inquest. admitted; but the Court confuses the 
question with that of the exclusive usc of the 
coroner's record. and that of the hearsay excep
tion for official statements) ; 1896. Springs I). R. 
Co .• 46 S. C. 104. 24 S. E. 166; 
Tennessee: 1823. Rogers v. Burton, Peck 108 
(judge's notes. admitted); 1838, Beetst'. State. 
Meigs 106 (same); 1846. Bank I). Cowan. 7 
Humph. 70 (notarY's entrY admitted) ; 
Texas: 1855. Hamilton v. Rice. 15 Tex. 384. 
semble (admitted); 1881. R. Co. v. Burke. 
55 Tex. 342 (admitted); 1885. Davie v. Terrill. 
63 Tex. 106 (admitted); 
Vermont: 1833. Glass v. Beach. 5 Vt. 175 
(notes of testimony. admitted; the witness 
must "swear to their accuracy"); 1844. 
Mattocks t·. Lyman. 16 Vt. 113 (admitted. 
but" a general recollection of the transaction" 
is required); 1849. Marsh I). Jones. 21 Vt. 
378 (like the Mattocks easej; 1852. Downer 
v. Rowell. 24 Vt. 243 (same): 1915. Taplin &: 
Rowell I). Clark. 126 Vt. 569, 95 At!. 491 
(sale of cattle) ; 
Virginia: 1854, Harrison I). Middleton, 11 
Gratt. 546 (surveyor's notes. admitted); 
West Virginia: 1883. Vinal v. Gilman, 21 W. 
Va. 309 (sanctioned) ; 
WQ8hington: 1903. State v. Douette, 31 Wash. 
6, 71 Pac. 556 (hotel register; principle recog
nized) : 

16 

Wi8consin: 1883. Rounds v. State. 57 Wis. 
52.14 N. W. 865 (sanctioned): 1905. Manning 
v. School District. 124 Wis. 84, 102 N. W. 356 
(sanctioned) . 
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is not called to the stand, the question occurs whether the notes can none the 
less be read as a correct report, under an exception to the Hearsay rule (poot, 
§ 1669). Moreover, the witness whose testimon~" it is must be accounted 
for as deceased or otherwise unavailable (post, §§ 1401-1413); the parties 
and issues must be the same (pO,yt, §§ la86-1388); and in criminal cases a 
special question of constitutionality arises (post, § 1398). Through the failure 
to note which of these principles is involved, many rulings are obscure and 
useless. 

(2) When the memorandum is one of a series of regular entries in the cour8e'l 
of business, it would be admissible without calling the entrant, if he were de. .. J 

ceased or otherwise unavailable, under a settled exception to the Hearsay 
rule (post, §§ 1517-1561). But when the entrant himself comes with the 
entry to the stand, then the present principle alone (or that of present recol
lection) is involved. In this aspect, it is wholly immaterial that the entry 
was one of a regular series (post, § 747); neither that nor any other of the 
limitations to the Hearsay exception has here any application. Yet the ten
dency to confuse the two is inveterate. 

(3) A notary's certificate may be admissible, without calling the notary to \ 
the stand, under an exception to the Hearsay rule (post, § 1675). But when'· 
the notary testifies in person, he uses his certificate under the principles of 
past or present recollection. Here the pecllliar service of this class of memo
randa has been to show that the habit ot' being consciously accurate is of it
self a sufficient foundation t'or the witness' verification of his memorandum 
(post, § 747). 

(4) An attesting 'witness commonly verifies his signature just as a notary:~ 
does, i.e. from his confidence that he would not have signed if he had not 
verily seen what he attests (post, § 747). If the witness is not available in 
person, then his signature is proved, and his attestation becomes virtually a 
hearsay statement, admissible by a settled exception (post, § 1505). 

b. Preference for a Present ReeoUection 

§ 738. New York Doctr.ne: Present Recollection must first appear to be 
Lacking. The principle on which·th-i'f"u-seof-a;-past-recoHeetion rests (as aP': 
pears from the passages quoted ante, § 734) is clearly_that.(tf··ncC"essity. "To\ 
reject such a record would be to reject the best and frequently the only means! 
of arriving at the truth "; such is the notion, in various phrasings, expressed/ 
in those opinions and in many others. But this necessity, on further analy
sis, is open to two interpretations, the less satisfactory of which has been 
adopted and emphasized in the modern Xew York rulings. Is the use of 
past recollection necessary (1) because in the case in hand there is not avail· 
able a present actual recollection in the specific witness, or (2) because in the 
usual case a faithful record of a past recollection, if it exists, is more trust
worthy and desirable than a present recollection of greater or less vividness? 
The latter view, it would seem, is more in harmony with general experience, 
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as well as with the attitude of the judges who early vindicated the use of past 
recollection. A faithful memorandum is acceptable, not conditionally on the 
total or partial absence of a present remnant of actual recollection in the par
ticular witness, but unconditionally; because; for every moment of time which 
elapses between the act of recording and the occasion of testifying, the actual 
recollection must be inferior in vividness to the recollection perpetuated in 
the record. 

Nevertheless, the first of these differing interpretations of the principle 
was for a time established in New York. It was there required that the 
absence of a present recollection must first be expressly shown as a prelimi
nary to the use of the past recollection. Whether this failure shall be total 
or partial, whether it shall affect merely the substance of the transaction or 
even details, these are the additional questions which do not seem to have 
been settled, but they illustrate the practical unwieldiness and undue techni
cality of this doctrine: 

1858, Ru-,scll v. R. Co., 17 N. Y. 134: "It is an indispensable preliminary to the intro
duction of such memoranda in evidence . . . that the witness is unable with the aid of 
the memorandum to speak from [present] memory as to the facts." 1 

) This ~2!:~~PJional-doctrin(nlilsbeenfollowed- in ,the .FederalJ .. ~Q:tl.r!S2 and in 
r few States.3 .Bu.t it must ~~.:e~arded a.s an inferior and local qualification, 
jmknown totJ1e orthodox doctrme and'unapproved b~"good sense. 

§ '739. Written Copies, as preferred to Oral Recollection. Parallel with 
the doctrine of the New York Court (ante, § 738), that a present recollection 

§ 138. I So also: 1864. March' 11. Shults. 
29 N. Y. 346; 1875. Squires v. Abbott. 61 
N. Y. 535; 1876. Flood v. Mitrhell. 68 N. Y. 
509; 1889. National Ulster Co. Bank v. Mad
den. 114 N. Y. 280. 21 N. E. 408; 1896. Peo
ple 11. McLaughlin. 150 N. Y. 365. 44 N. E. 
1017 (on the facts this ruling is amere quibble). 
Accord: in the Supreme Court: 1868. Philbin 
11. Patrick. 6 Abb. Pro N. s. 284; 1868. Brown 
v. Jones. 46 Barb. 410; 1868. Meacham 11. 
PeU. 51 Barb. 65; 1877. Kennedy V. R. Co .• 
67 Barb. 182. Contra. 1868. Townsend Mfg. 
Co. v. Foster. 51 Barb. 346; 1878. Morrow V. 

Ostrander. 13 Hun 219. umble. 
• Fed. 1886. Vicksburg R. Co. v. O·Brien. 

119 U. S. 99. 7 Sup. 118; 1909. Bacon V. Con
roy. 2d C. C. A.. 172 Fed. 532 (it is said that 
the .. better practice" requires the entries to 
be offered where the witness has no present 
recollection. and for this is cited National Ul
ster Co. Bank V. Madden. supra. n. 1); 1919. 
Stockyards Loan Co. 11. Nichols. 8th C. C. A .. 
260 Fed. 393; D. C. 1900. Gurley v. Mac
Lennan. 17 D. C. App. 170. 180. 

• 1884. Jaques V. Horton. 76 Ala. 243; 
1886. State V. Baldwin. 36 Kan. 15. 12 Pac. 
318; 1903. State 11. Menard. 110 La. 1098. 
35 So. 360; 1887. Weaver V. Bromley. 65 Mich. 
214. 31 N. W. 839: 1898. Stahl 11. Duluth. 
71 Minn. 341. 74 N. W. 143 (spoken of as 

18 

.. the general rule"; but no authority cited; 
and see contra. semble. 1872. Chute V. State. 
19 Minn. 277); 1913. Salo v. Duluth & I. R
Co .• 121 Minn. 78. 140 N. W. 1SS (telegram 
reciting facts known to the witness. and al
ready testified to by him. excluded. where his 
only failure of memory was as to the date of 
the event. and he needed to refer to the tele
gram for this purpose only; no precedents 
are cited; the opinion is apparently unaware 
that it is following the peculiar and unsound 
New York doctrine. and does not consider 
the two prior conflicting rulings in Minnesota 
above cited; it refers to thc .. confusion and 
disagreement in the authorities". without 
realizing that there is no .. confusion" on this 
point. and that the issue is the simple one 
whether one or another plain rule will be 
adopted; it loftily premises ... We are content to 
leave the general discussion of these questions 
to the text-writers and encyclopedists". but 
then proceeds to spend two pages on a .. gen
eral discussion" which is profitless in view of 
its complete ignoring of the prior state of the 
controversy); 1890. Friendly V. Lee. 20 Or. 
205. 25 Pac. 396; 1900. Susewind v; Lever. 
37 Or. 365. 61 Pac. 644; 1901. Coxe tJ. Mil
brath. 110 Wis. 499. 86 N. W. 174 (New York 
doctrine adopted: no precedents cited). 
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is preferred to a recorded past recollection, and yet looking in precisely the 
opposite direction, is a doctrine that for some purposes a recorded past recol
lection is preferred to a present recollection. This question is presented when 
a witness offers to testify orally to the content.'! of a document to be proved. Here 
his testimony is based solely on his present recollection of the document as 
he perused it at a prior time. But if, instead, he offers a copy examined by 
him with the original, he virtually offers a written record of his past recoUec
tion as it existed instantly upon the perusal of each word. The contrast is 
thus between his past recorded and his present recollection. 

There can be no doubt that the former is a more trustworthy source of 
testimony for the contents of documents whose original is lost or otherwise 
unavailable. But shall there be a rule of preference, i.e. a rule requiring a 
written copy to be used, if it CRn be procured? This question is, by some 
Courts and for some classes of documents, answered in the affirmative; but 
the details can best be examined in considering the other rules affecting the 
use of copies (post, §§ 1265-127.5). 

§ 740. Rea.ding a Prepared Report. The New York doctrine, i.e. of not 
permitting the use of a memorandum of past recollection until the lack of 
any present recollection was shown, would forbid the practice of permitting 
an e;rpert willies.\' to read, as the basis of his testimony, a report prepared be
forehand, representin~ the results of an analysis or other investigation. Such 
a practice, however, is often highl~' desirable; to forbid it merel~' shows the 
misguided nature of the principle of § 738, ante. 

That such a prepared report is a proper mode of narration is noticed more 
fully post, § 785. 

c. Rules to .yeCllre Adeqllac!! of Past Recollection and Correctness 
and Identity of Record 

§ 744. Past Recollection must have been Written down; Exception for 
FOlmer Oral Identification. It is commonly assumed, as a fundamental con-----' 
dition of using a past recollection, that the thing recollected must have been 
written down as recollected. The ensuing rules are all corollaries of this as
sumed postulate.! 

§ 744. I Yet in theory this is not essential. come out of my mouth? ... " "I certainly 
The tenor of the far.t recollected may con- did not; it is now 11 great while since. [so] 
ceivably be presert'ed without writing. In that I should not depend upon my memory; 
practice there is one situation which not only but your lordship did call upon me at the next 
illustrates this theoretical possibility but also general court and then I said tbere were no 
demonstrates the wisdom of recognizing it. as such words "); 1826. Jackson r. Thompson. 
an exception to the general rule. That sit- 6 Cow. 178. 179 (an aged will-witness. not. 
uation is the former oral Mentijication of an able to see to read. could not identify the ">'ill 
utterance, now forgotten. The fact recollected in Court. but had formerly seen it elsewhere 
being a simple one. it suffices if the witness now and" then read and recognized his signature 
knows that he did on('(' orally \'erify it. even liS genuine "). 
if he did not then preserve in writing the cir- Contra: 1915. Mallinger v. Sarbach. 94 

~ cumstance: Accord: 1778. Captain Baillie's Kan. 504. 146 Pac. 1148 (whether S. gave an 
Base. 21 How. St. Tr. 319 (" r desire to know authority to sign; M.'s testimony that if he 
whether you heard any such words as those told N. at a certain date that S. had given 
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,~ -. § 745. (1,) Recollection muRt have been fairl, Fresh when Recorded. In 
It. . 

. order that tHe past recollection may be one worth trusting, it must have been 
sufficiently fresh and vivid to be probably accurate. When a present recol· 
lection is used, it may be sufficient (as noticed ante, § 726) to admit an H im· 
pression'\ or a "belief"; the witness tries to give" the best of his recollec· 
tion ", and the tribunal may well take what it can get, and not exclude it for 
want of more that is unattainable. But where the witness goes back to a 
past recollection, which can less easily be tested by cross.:examination, he may 
properly be asked for something more positive, something of a quality 
satisfactory in itself and not merely the best available. This quality the law 

.-.",has attempted to define, and even to test by an arbitrary rule. There is 
r' found, first, a general principle that the recollection, when recorded, should 

have been fairly fresh, ' each instance being dealt with on its own circum· 

l 
stances; and, secondly, there is, more commonly, an arbitrary test defining 

·~the recollection as one recorded at or near the time 0f the events. -
" - -. (1) That the first is the preferable form for the law need hardly be argued; 
:._ it exemplifies the excellent polic~' of leaving the law flexible and rational and 

not chilling it into rules more or less arbitrary: 1 

1795, L. J. CU:UK (for the minority) in Kiniock'8 Ca/Je, 25 How. St. Tr. !l37: "It is ad. 
mitted . . that a witness may make use of notes taken at the time the fact happened. 
Now where is the difl'erenre though they are' ex post facto', if he is ready to swear that 
he took them down with a good recollection?" 

1880, ALL£~, J., in Cham/latill v. Os.vipee, 60 N. H. 212 (admitting a memorandum 
"made at a time when the facts written down were fresh in the mind of the witne3s and 
known by him to be as recordc!l "): "The question of the sufficient accuracy of the mem
orandum, depending upon ;ts nearness or remoteness in time to the date of the facts written 
here, was one of fact for the refel'ees_" 

1881, ELBEnT, J., in Lawson \". Gias.v, 6 Colo. 134: "Much must be left in such a case to 
the judgment of the' nisi prius' Court, who sees the witness and hears him testify; ant.! the 
witness having testifiC':\ that he rcmembered thc items of labor when he wrote them down, 
the lapse of time was [in this easel not snch, considering the nature of the account, as to 
forbid the Court in the exercise of its discretion allowing the witness to use the account 
to refresh his memory." 

(2) B:ut. the commQl1, though-less proper; rule-isthat .. th-e--recollection r~ 
~orded must have been" at or near the time "ofj:h~~~~l}tsjIl..m!~~tion. This 

,~~ . ..~ -'-~- -----_._-
such an authority. the statement was ("orreet. 
but that he could not remember t.he con
versation. and N.'s testimony that M_ did so 
state to him. held not admissible). 

Compare the doctrine of corroboralion blJ 
similar statement8 (poBl, § 1130). which mi~ht 
sometimes be availed of in sUl"h a ~ituntion. 
Compare also § 751, posl. 

I "'I. 1 Accord: 1834, Burton v. Plummer. 
2 A. 4: E. 341 (L. C. J. Denman phrased the 
test, "when the transaction l"ould not but be 
fresh in his memory, 5(' that he must ha\'e 
been able to verify the correctness of his 
entry"); 19013. Murray & Peppers 1). Dil"kl'llS. 
149 Ala. 240. 42 So. 1031 (" No precise time is 
fixed by law"); Cal. C. C. P. § 2047 ("at thc 
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time when the fact occurred. or immediately 
thercurter. or at uny other time when the fact 
was fresh in his memory"); 1884, Paige 1>. 

Carter. 134 Cal. 489. 2 Pac. 260 (" at any time 
when the fact was fresh in his memory"); 
1903. Volusia Co. Bank v. Bigelow, 45 Fla. 638, 
33 So. 704 ("at or about the time .•• I!O 
that it may be safely assumed that the recol
lection was then sufficiently fresh to correctly 
cxprC8S it"). p. I. C. C. P. 1901. § 338 (like 
Cal. C. C. P. § 2047); P. R. Rev. St. & C. 1911, 
§ 1522 (like CuI. C. C. P. § 2047); 1920. State 
l·. Williams. Vt. • 111 At!. 701 (expert's 
l.'ummary of accounts); also the Codes 
cited alllc, § 736. 
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phrasing has been general1y used, even where it was not required for the deci
sion of the case.2 Two things must be noted, however, about this rule: 
(a) The recollection must in fact have been fresh (i.e. adequate), evell though 
noted " near tlle time"; 3 (b) the phrases" near the time" or " shortly after
wards" really furnish no accurate test, and in their application the probable 
freshness of the recollection must after all be the ultimate test. It may be 
added that in some rulings the language mentions both the first and the second 
tests in the alternative.4 In most rulings, the decision turns upon the cir
cumstances of the particular case.5 

§ 746. (2) Correctness of Record; General Principle. -ltJ!as_ltlteady-been 
noted (ante, § 734) that, sofru: as adequacy of .RecollectiQnis_concerned, it 
is -enougii-to-requu-e ihat at the time_of._making_the_reconLthe_Recol1ection 
sh"-~~-=~.!Y~J?~irJJI:eSh,-i;e. the-event recent. But, having gained this assur-

--- ·ance that the Recol1ection was adequate, it remains still for the law to make " 
fairly sure of certain other things, which (in strictness) depend on the element /_:
of correct Narration or Communication (post, § 766). In the first place, it' 
must make sure that this JJ~~opectwn was correctly represented in the record or 
memorandum then made; here---several-sihfatioii"s--pfesent-themselves for 
solution. Next, it must make sure _that the statement now offCJ..~4 __ f!~ testi
mony by the witness is in fact identical ill- fClior-with-tlie-record-or memoran-

~- .. -. - . 
21825. Jones 1'. Stroud. 2 -C:---& -P: -196- .- shortly afterwards; when the facts were fresh 

("near the time"); 18i9. Acklen's Ex'r v. 
Hickmull. 63 Ala. 498 ("at or about rhe time ") ; 
1845. Williams v. Kelsey. 6 Gn. 3H (" at the 
time "); 1870. Chicago n. Co. t'. Adler. 56 
Ill. 344 ("noted at the time"); 1826. Bullard 
r. Wilson. 5 Mart. s. B. La. 196; 1886. Green 
v. Caulk. 16 Md_ 556 (" at the time or about 
the time of the occurrence "); 186i. Morrison 
11. Chapin. 13 All. Muss. 72 (" contempo
raneously"); 1849. SeuvYI1. Dearborn. 19 N. H. 
357 ("at the time"); 1855. Webster r. Clark. 
30 N. H. 253 (" at the time or immediately 
after the occurl ence . . . if the witness ..• 
would have sworn to them from recollection 
a short time afterwards "); 1837. Merrill 11. 

R. Co .• 16 Wend. N. Y. 595 ("immediately 
after they were set- down "); 1857. Halsey t1. 

Sinsebaugh. 15 N. Y. 485 (" at the time or al
most immediately afterwnrds "); 1858, Russell 
". R .. Co .• 11 N. Y. 134 ("at or about the 
time"): 1879. Howard r. McDonough. 77 
N. Y. 592 (" at the time or soon after"); 
1880. Blink 1>. Zorn. 14 S. C. 444 "contempo
rary"); 188·t;Duv!sv. Ie .56 t. 426 ("con
temporary"). 

I So the following phrases: 1809. Burrough 
". Martin. 2 Camp. 112 (" while the occurrences 
were recent. and fresh in his recollection ") ; 
1884. Maxwell 1>. Wilkinson. 113 U. S. 658. 
5 Sup. 691 C" at or shortly after the time of the 
transaction and while it must have been fresh 
in his memory "). 

'1864. Lord Talbot t1. Cusack. 17 Ir. L. 
C. 213 ( .. at the time of the transaction. or 
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in his recollection "). In Chamberlain t1. 

Sands. 27 Me. 465 (lS47j the broad test was 
used. "facts as knowlI to him at the time." 

6 England: 1839. Horne 11. Mackenzie. 
6 CI. de F. 628 (recorded two days before trial. 
admitted); 1851. R. to. Philpotts. 5 COli Cr. 
329 (recorded "almost immediately n. ad
mitted); 1852. Anderson v. Whalley. 3 C. de K. 
54. Talfourd. J. (a log-entry. a week after the 
e\,(!ilts. while they were fresh in his mind. ad
mitted); Canada: 1864. Fraser 11. Fraser. 14 
U_ C. C. P. iO (made the same day. admitted) ; 
United Siales: 1893. Bates v. Preble. 151 U. S. 
154. 14 Sup. 27i (rejecting memoranda made 
at a time unknown); 1921. McEwen t1. New 
York Life Ins. Co .. 187 Cal. 144. 201 PIIC. 577 
(fraud by an insured; the medical examiner's 
memorandum of answers. not made until 
9 years later. not allowed to be W!ad); 1857. 
Auld 11. Walton. 12 La. An. 137 (mnde by ele('
tion offi('ers the day after the election. ad
mitted); 1859. Spring Garden Mut. Ins. Co. 
r. Riley, 15 Md. 54 (made I; months after. ell
c1uded); 1882. Swartz 11. Chickering. 58 Md. 
290 (made 16 months after. excluded); 1851. 
Watson 11. Walker. 23 N. H. 496 (made 3 years 
after. excluded); 1896. Jones r. State. 54 Oh. 
1. 42 N. E. 699 (made a few months before the 
trial and many years after the event. excluded) ; 
1845. O'Neale t1. Walton. 1 Rich. S. C. 234 
(exduded); 1852. Ballard 1'. Ballard. 5 Rich. 
495 (made 2 weeks later, excluded); 1869. 
Pinney 11. Andrus. 41 Vt. 648 (made just before 
trilll, admi tted). 

• 
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dum formerly made; here, again, several different situations arise. Finally, 
it has to consider the testimonial status of the record when thus used. 

For the first of these steps that of making sure that the record or memo-
randum, when made, represented the Recollection of the time with fair accu
racy ,the requirements of principle may be summed up thus: (a) The 
witness must be able n,?w to assert that the record correctly represented 
his knowledge and rec~Uection at the time of making. (b) But, this testi
monial guarantee of correctness being all that is needed, it will therefore be 
generally immaterial that the witness was not the person actually writing or 
printing the record, provided the witness can give this guarantee; (c) except 
that in particular instances the circumstance that another person had pre
pared the record may justify the Court in doubting the witness' guarantee 
and rejecting the record. These various details may now be examined. 
- § 747. Same: (a) Witness must Guarantee Correctness. The witness must 

'"---"'edge and recollection at the time. The usual phrase requires the witness to 
affirm that he "knew it to be true at the time." I It is obvious that the wit
ness' readiness to affirm this may rest on one of two reasons: (1) He may 
distinctly recollect hi<J state of mind at the time of making or first seeing the 
record and may thus now remember that he then passed judgment upon and 
knew the record's correctness. Or (2) he may now actually recollect nothing 
of the occasion of making the record and of his then state of mind; never
theless he may know. from his general practice in making such records, or 

§ 747. 1 Federal: 1871. Insurance Co. v. 
Weides. 14 Wall. 379 (" at the time knew it was 
correct ") ; 1919. Stockyards Loan Co. v. 
Nichols. 8th C. C. A .. 260 Fed. 393 (certain 
checks excluded. for lack of this verification) ; 
Alabama: 1879. Acklen's Ex'ra v. Hickman. 63 
Ala. 499 (" knew its contents and knew them to 
be true "); 1896. Louisville & N. R. Co. v. 
Cassibery. 109 id. 697. 19 So. 900: Kling v. 
Tunstall. 109 id. 608. 19 So. 907; 1921. Wright 
I'. State. 17 Ala. App. 621. 88 So. 185 (larceny 
of flour: witness relying upon a waybill which 
he did not make nor know anything about. 
excluded): Illinois: 1907. Diamond Glue Co. 
~. Wietzychowski. 227 III. 333. 81 N. E. 392; 
1908. Dorrance l'. Dearborn Power Co.. 233 
I11. 354. 84 N. E. 269; M arylalld: 1860. 
Green 11. Caulk. 16 Md. 572: Michigan: 
1880. Misner v. Darling. 44 Mich. 439. 7 N. W. 
77; 1911. Koehler v. Ahey. 168 Mich. 113. 
133 N. W. 923 (left to the trial Court): IV C1D 

Jeraeu: 1903. Titus r. Gunn. 69 N. J. L. 410. 
55 At!. 735 ; New M cxico: 1910. Terro v. 
Harwood. 15 N. Mex. 424. 110 Pac. 556; IV ew 
York: 1858. Russell 11. R. Co .• 17 N. Y. 134 
("knew it to be correct when it was made"); 
1875. Gilchrist r. Assoc.. 59 N. Y. 499; 
1879. Howard l'. McDonough. 77 N. Y. 
592 l" which he intended to make correctly 
flIld which he believes to be correct "); North 

Dakota: 1915. Eaton Chemical Co. v. Doherty. 
31 N. D. 636. 153 N. W. 966 (testimony to 
books not personally known to be correct. ex
c1uded): Oregon: 1913. Marron v. Great North
I'rn R. Co.. Or. • 129 }lac. 1055 (under 
Rev. C. § 8020); Utah: 1914. Shepherd v. 
Denver & R. G. R. Co .. 45 Utnh 295. 145 Pac. 
296 (to identify the day of an accident. a 
witness L. stated that next day he delivered 
a load of lumber to H.; the books of H .. ver
ified by H. and by his bookkeeper. showing no 
credit entry to L. on that day. were excluded; 
apparently the ground of exclusion is the 
lack of a formal verification of the books: but 
the ruling. on the circumstances disc!osed. 
presents the law of Evidence as a quibbling 
farce. and the majority opinion is not marked 
by an understanding of the principles in
volved: McCarty. C. J .. dies.): Vermont: 
1884. Davis v. Field. 56 Vt. 426 t'· able to swear . 
that it is correct •... because of his confi
dence in the correctness of his memorandum "). 

These arc merely illustrations of the differ
ing phraseology: nearly every decision men
tions the requirement. 

For English cases. sce infra. note 5. 
The witness must of course have had 

personal knowledge of the facts: infra. 
note 8. 
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from other indications on the paper, that he must have passed judgment upon 
and known the correctness of the record; here he none the less knows that 
he did know the record to be correct. although he has no present recollection 
of the specific state of mind. 

(1) As to the former of these two ways of verifying the record, no difficulty 
arises.2 If the witness can say, " I distinctly remember that when I made or 
saw this memorandum, about the time of the events, I was then conscious of 
its correctness", his verification is satisfactory. 

(2) But if he relies, not on a present recollection of his past state of mind, 
but on other indications, such as a habit, a course of business, a check-mark 
on the margin, or merely the genuineness of his handwriting, then the cer
tainty is of a lower quality, though still satisfactory for most practical pur
poses. In general, it is conceded that when the witness' certainty rests on his>-; 
usual habit or course of bu,siness in making memoranda or records, it is snffi- I 
cient.3 Other peculiar circumstances, such as handwriting, specially intended 
or calculated to indicate correctness, may be satisfactory.4 Is it enough that 
the witness (as is usual with attesting witnesses to a document) merel;v recognizes 
his handwriting and knows that he would not have written or signed without 
believing the record to be correct? Here the witness is really calling to his 

~ Except. perhaps. in Massachusetts and Hart v. Wilson. 2 Wend. 515; 1854. Cole v. 
Delaware; sec note 6, IJO.yt. J~ssup, 10 N. Y. 06; 184G, Bank v. Cowan, 

3 Eng. 1810, R. 1'. Benson, 2 Camp. 508 7 Humph. Tenn. 70; and cases pasltim infra. 
(a master in chanc~ry testified to ha\'ing sworn Compare the following statute: N. J. Compo 
the defendant to an answer, not by actual L. 1910, Neg. Instr. § 20i (notary or justice 
recollection, but because "unless on very par- may refer to his record of protest "for his own 
ticular occasions, he is always present when satisfaction"). 
answers arc sworn "); U. S. .·lla. 1879. Ack- Similar customs ill banks have been held 
len t'. Hickman, 03 Ala. 494; 1886, Hancock sufficient: 1842. Xew Haven Bank V. Mitchell. 
r. Kelly, 81 Ala. 378, 2 So, 281; Ark. 1906, 15 Conn. 224; 1848, Bell V. Hagerstown Bank, 
St. Louis S. W. R. Co. V. Whit!! S. M. Co., 78 i Gill Md. 22G; 18Si, :\Iathias 'I). O'Neill. 
Ark. 1, 93 S. W. 58 (telegrapher's ser\'ic~ 94 Mo. 525. G S. \\T. 253. 
marks); D. C. 1897, Howard V. R. Co.. 11 Examples of this use of sterworapher's 
D. C. App. 300, 309 (passenger agent, allowed millutes and of ordinary a~colmt-book8 will be 
to testify to the contents of a lost round-trip found. alltc, § nG, and post, passim. 
ticket from a single.trip ticket of the same Compare also the admis.~ion of the notary's 
form-number, after testifying that the form or clerk's habit or practice as independent 
was known by him to be identical); Ga. 1849, circumstantial e\'ideucc (ante, § 93), and also 
Williams r. Kelsey, G Ga. 3U ("uniform prac- of habit in general as circumstantial evidence 
tice to make the entries truly ... nnd further (allte, §§ 04-99). 
that he has no doubt from such practice that In Maryland the propriety of using this 
the entry is correct ") ; 1895, Leonard V. kind of knowledge has been denied in two eases: 
Mixon, 96 Ga. 239, 23 S. E. 80 (habit of a 1832, Flack r. Gre('n, a G. & J. 474; 1837, 
collector in notifying of claims); Mich. 1911, Pocock v. Hendricks, 8 G. & J. 426; but there 
Koehler V. Abey, 168 Mich. 113, 133 N. W. nrc instances of its being sanctioned: 1848, 
923 (routine duties of an inspector of ma- Bell v. Bank, 7 Gill 226 (bank notices); 1833, 
chinery); and cases cited infra. Owings I'. Low, 5 G. & J. 134 (sales-book). 

A notary's practice in sending out only The similar denial in U, S, 11. Watkins, 3 Cr. 
correct copies of proteJIted documents, or in re- C. C. 441, 566 (1829), is equally unsound. 
cording only the correct time, etc., of the pro- • 1919, State t'. Easter, 185 Ia. 476, 170 
test, is always taken as sufficier.t: 1878, Arnett N. W. 748 (good theoretical opinion, b.llt the 
D. Griffin, GO Ga. 348; 1864, l'I-Iorris 11. Sargent, doctrine is wlJfuUy misapplied); 1835, Wheeler 
18 Ia. 95; 1871, Borland 11. Wulrath, 33 Ia. v. Hatch, 12 Me. 389 {sundry circumstances) ; 
132; 1849, Sellvy t·. Dearborn, 19 N. H. 357; 1887, Owens v. State. 67 Md. 307, 10 At!. 210. 
1855, Webster v Clark, 30 N. H. 253; 1810, 302 (n check pluced at eneh item); 1885, Davie 
Miller v. Hackley, 5 Johns. N. Y. 375; 1829, V. Terrill. 63 Tex. 106 (sundry circumst.ances). 
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aid, not his specific business custom, but his general moral attitude; but, as 
a rule, the indication should be and is treated as sufficient.s 

/ It is possibly the rule in Massachusetts that only regular r:,"niries, not mere 
casual memoranda, can be used, apparently on the notion that this regu
larity is the only satisfactory guarantee of correctness.6 But this limitation 

v' is absolutely without ground, either of principle or of policy,7 and is of course 
" due to some confusion of thought about the Regular Entries exception to the 

'. Hearsay rule (post, § 1517). 

• 

It may be added that the witness must of course have had personal knowl
edge of the facts recorde1 (ante, § 657) in the first instance;-he cannot guar-

'1817, Pearsoll v. Wightman, 1 Mills Canst. 
Ct. 344 ("I hold it not to be necessary that a 
IlUbscribing witness should recollect the time 
and oceasion when he subscribed the instru
ment as a witness. It is enough if hc recognize 
his handwriting and is perfect1~· assured in his 
own mind that hc never subscribed an instru
ment as a witness without having secn it exe
cuted or acknowledged as the nature of the act 
requires "). 

Recognition of the handwritinu and conse
quent certainty of accuracy was so treated as 
follows: Enu. 1828, Maugham '1>. Hubbard, 
2 M. &; Ryl. 5; 1834, R. 1'. St. Martin's. 2 
A. &; E. 210; Ire. 1864. Lord Talbot v. Cusack. 
17 Ir. C. L. 213. per Hayes, J.; (I. S. Ala. 
1845. Graham r. Lockhart. S Ala. 9. 22; 
Ky. 1815, Allen '1>. Trimblc. 4 Bibb 21; 18:H. 
Brown v. Anderson. 1 T. B. M. 198; Md. 
1859. Martin v. Good. 1·1 Md. 398; Mas.~. 
1857. Crittenden v. Rogcrs. 8 Gray 452; 
N. H. 1840. Haven v. Wendell. 11 X. H. 112; 
N. Y. 1837. Clute ~. Smull. 17 Wend. 237. 
semble: N. C. 190·t. Southern L. & T. Co. r. 
Benbow. 135 N. C. 303. 47 S. E. 4<;') :a certain 
signed letter. excluded; the opinion confuses 
this principle and that of § 2099. p081); Pa. 
1808. Pigott v. Holloway. 1 Binn. 436. 442 
(certainty of correetness of attestation held 
sufficient on the facts); 8. C. 1831. Collins 1'. 

Lemasters, 2 Bail. 141. 144; 1855. V('rdier 
fl. Verdier. 8 Rich. 135. 141 (that hc would not 
have signed the will without u request. suffi
cient); 1906, Franklin v. Atlanta & C. A. L. R. 
Co .• 74 S. C. 332. 54 S. E. 578 (hospital record; 
the opinion is not very clear). 

Contra. 1860. Parsons v. Ins. Co .• 16 Gray 
463; but this is perhaps a result of the Massa
chullCtts doctrine noticed infra. 

For the doctrine that proof of an absent wit
ness' signature is cvidence of all thc requisitell 
0/ execution, see posl, § 1511. 

e The question was expressly reserved in 
Shove v. Wiley. 18 Pick. 558 (1836). It is 
sufficient to notice that this regularity was ap
parently treated liS requisite in some cases: 
1858, Perkins ~. lr..s. Co .• 10 Gray 323; 1882. 
Costello fl. Crowell. 133 Mass. 352; but in 
others as not requi~ite: 1838. Ah'ord v. Collin • 
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20 Pick. 418. 430; 1885. Smith~. Johns. 3 Gray 
517; 1857, Crittenden v. Rogers. 8 Gray 452; 
1860. Parsons v. Ins. Co .• 16 Gray 463; 1866. 
DUQ;lIn v. Mahoney. 11 All. Mass. 572; 1869. 
Adams t·. Conilliard. 102 Mass. 173; 1872. Cobb 
v. Doston. 109 Mass. 444; 1906. Holden 11. Pru
dential L. Ins. Co .• 191 Mass. 153.77 N. E. 309 
(here a medical man's writing of the answers 
to an insurancc application was alIowed to be 
used). 

In Delau'aTc n somewhat similar principle 
was laid down in Redden v. Spruce. 4 Harringt. 
215 (18-15). admitting the usc of .. inventories 
and schedules. precise dates. particular words. 
and other matters", but not beyond this. 

; In Massachusetts the usage appeared his
torically as a development from the hearsay 
exception of regular entries (Sho\'c v. Wiley, 
supra). a peculiar local line of thought to 
which alone the above limitution. if it there 
cxists. is due (see thc history anlc. § 736). The 
heresy was expressly repudiated in Guy t·. Mead. 
22 N. Y.462 (1860). by Denio. J.; und it iR 
unfortunate that in Vichburg &; M. R. Co. v. 
O·Brien. 119 U. S. 99. 7 Sup. 172 (1886). it 
should hnve been ele\'ated to the dignity of a 
doubtful question; it hus nlso been apparently 
followed in Masters v. Marsh. 19 Nebr. 458. 
466. 27 N. W. 438 (1886; bastardy; to pro\'c 
the date of delivery of wheat. a bookkeeper of 
V. was <>lfered. who testified to an entry of 11 

delivcry as to which he hud no present recol
lection; the testimony was exclUded on the 
theory that party's accoun t-books alone were 
admissible; no Ilcquaintance with the present 
subject appears); and in Third Nat'l Dank 1'. 

Owen. 101 Mo. 585. 14 f.:. W. 632 (1890). 
and in First Nat'l Dunk :I. Yeoman. 14 Okl. 
626. 78 Pac. 388 (1904). there is language 
looking towards the limitation in question ns 
proper. 

The following cases negative this heresy: 
1899. Dunlnp v. Hopkins. 37 C. C. A. 52, 95 
Fed. 231 (letter to a friend); Mandeville~. 
Reynolds. 68 N. Y. 528, 537 (letters of an at
torney stating the contents of a lost judgment 
roll. and known by him at the timc to be COr

rect. admissible). 



• 
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§§ 725-765] PAST RECOLLECTION RECORDED 
• 

§ 747 

antee the correctness of the paper as a record of facts which he }limself never 
observed.s --... 

§ 748. Same: (b) Witness need not bimaeU be tbe Writer. But, this 
timonial guarantee of correctness being aU that is needed, it is generally 

../ 
immaterial whether the witness was or was not the person who actually 
or printed the record. It may have been manually prepared by another; but 
from the moment when the witness saw it and passed judgment upon its 
correctness, it became for him a correct record. As the mere fact of his writ· 
ing it would count (or nothing in itself .• so the mere fact of his not having 
been the writer is immaterial: 1 

I Federal: 1898. Stewart v. Morris. 32 
C. C. A. 7. 88 Fed. 461 (merely finding the 
fneta recorded on a memorandum. held in
sufficient. by the law of lIIinois); ]905. 
Rosenthal o. McGraw. 138 Fed. 721. 724. C. 
C. A. (3 witness who did not make the entries 
and did not know that they were correct, ex
cluded); 1906. Grunberg v. U. S .. 145 Fed. 81, 
92, C. C. A. (in\·oices. etc.); Alabama: 1892. 
Bolling v. Fannin. 9: Ala. 619. 621 (cashier's 
entry usuable by him only to prove cash re
ceived. not facts of a sale by B. producing the 
cash); 1906. Jones 1'. State. 147 Ala. 701, 41 
So. 299 (account books); California: 1903, 
Peterson v. Mineral K. F. Co .. 140 Cal. 624. 74 
Pac. 162 (memorandum held not Bufficiently 
verified); Connecticut: 1896. Norwalk l·. 

Ireland. 68 Conn. 1. 35 Atl. 807 (the witness 
must have had personal kno\7ledge); 1919. 
Burn 'C. Metropolitun Lumher Co .. 94 Conn. 
1. 107 At!. 609 (damages for non-delivery of 
lumber: a salesman who knew nothing about 
\'alues except the salcs-price-Iist used by him. 
not allowed to usc it us a memorandum); 
Georgia: 1895. Orr r. W. &: C. Co .• 97 Ga. 241. 
22 S. E. 937 (the witness cannot adopt a book oC 
entries of whllse correctness he knew nothing) ; 
1901. Phenix Ins. Co. r. Hart. 112 Ga. 765. 38 
S. E. 67 (list of articles checked by H. and X .• 
H. alone testifying but not being able to dis
tinguish his marks from X .• excluded); 1903. 
Lenney r. Finley. 118 Ga. 427,45 S. E. 317 ("he 
should at some time have had personal knowl. 
edge of the correctness of the memoranda ") ; 
KamM: 1897. Atchison T. &: S. F. R. Co. 
D. Osborn. 58 Kan. 768. 51 Pac. 28G (a 
joint memorandum made by. /l' number of 
versons who had investigated the destruc
tion by a fire to crops; usc of it held im
proper so far as anyone of them adopted 
the matters known only to others); M arJl
land: 1905. Dryden D. Barnes, 101 Md. 346. 
61 Atl. 342 (a list testified to by plaintiff. 
but made up from prior lists by H. and by B .. 
the plaintiff ha\ing no personal knowledge. 
excluded); 1905. Hoogewerff D. F1ack, 101 Md. 
371. 61 Atl. 184 (books offered through a clerk 
who did not keep them nor know of the facts. 
excluded); 1906. State D. Trimble. 104 l\!d. 
317, 64 At!. 1026 (certain hospital records • 

• -,. 

proved by a physician who did not make the 
entries. etc .• excluded); /IIMsachUlletu: 1905. 
Allwright r. Skillings, 188 Mass. 538. 74 N. E. 
944, semble (stock-exchange transactions); 
Minne8ota: 1913. Salo v. Duluth &: I. R. Co., 
121 Minn. 78. 140 ~. W. ]88 (telegram); 
Mi8souri: 1908. Eberson r. Continental Ins. 
Co .. 1301\10. App. 296, 109 S. W. 62 (appraisal 
of stock of good~); Utah: 1916. Baird D. 

Denver &: R. G. R. Co .• 49 Utuh 58. 162 Pac. 
79 (delay in shipment of Ih'estock; C,'s ac
count rendered of the stock. not verified by 
anyone ha\'ing knowledge. excluded); Ver. 
mont: 1896. Pingree v. Johnson. 69 Vt. 225. 
39 AtI. 202 (memorandum by witness' wife. 
not known by him as correct. excluded); 
WUiconsin: 1904. Hartr. Godkin. 122 Wis. 646. 
100 ~. W. 1057 (rule applied). 

Compare the CIISCS cited post, § 751. 
Of course where a clerk of court produces 

depoBitio1l8 which witnesses have signed before 
him. and he proceeds to read them. this is not 
Il case of using his past recollection for the facts 
of the testimony; the paper is the witness' 
statement, not the clerk·s. and the clerk hIlS 
merely authenticated it; he reads it just as 
::ounsel would read it. i.e. as A.·s statement in 
writing. and not us an adopted memorandum 
of his own; this the Court had to point out in 
Stephens t. People. 19 N. Y. 573. 

In Cono\'er v. Neher n. Co .. 38 Wash. 172. 
80 Pac. 281 (1905). a party's time-book was 
excluded on the ground that the parties (cor
Pt1rute officers) themseh'es had testified and 
.. their knowledge wus the primal,), evidence ". 
citing no authority hut 11 cyclopedia article; 
the ruling could not ha\'e been justified had the 
Court explicitly invoked the theory of § 1560. 
post: but. as it stands. it mere!y confuses the 
Inw; and the case of Mathes 1:'. Robinson. later 
cited in the opinion on another point. is contra 
on this point. 

§ ?lB. 1 Accord: ENGLA!'ln: 1795. Digby!t. 
Stedman. 1 Esp. 328 (if "the nitncS8 saw 
it soon after it was made. and the entry 
corresponded with what he had himself then 
obseT\·ed. such was tantamount to nn entry 
made by himself ") ; JI>Ol. Jacob to. Lind
say. 1 East 460 {the plaintiffs had a hook 

entries of sales to deiendant; a 



§ 748 TESTlMOKIAL RECOLLECTION [CHAP. XXVI 

1809, ELLENBOROUGH, L. C. J., in Burrough v. Martin, 2 Camp. 112 (the witness used 
log-book; he had 110t made the entries himself, but he had examined them while the events 
were recent and had found them accurate): "If the witness looked at the log-book from 
time to time, while the occurrences mentioned were recent, and fresh in his memory, it is 
as good 8~ if he had written the whole with his own hand." 

derk who had not made either the sales or COllllecticlLt: lSg5. Curtis v. Bradley. 65 Conn. 
the entries went to the defendant and got gD. 31 Atl. 591; 1906. Wood r. Holah. 79 Conn. 
his admission for each sail' entered; the 215. fH Atl. 220 (Curtis v. Bradley applied; 
clerk was then allowed to usc the book, in here excluding the memorandum) ; 
spite of defendant's objection that "the entries Idaho: Compo ~t. 1919, § 8033 (like Cal. C. C. 
were not made by the witness himself"); P. § 2047); 
1834, Burton r. Plummer. 2 A. & E. 341 (the KansM: 1885. Solomon R. Co. V. Jones. 34 
witness was allowed to use a copy. made by the Kun. 444. S Pa(·. no; 1S88. Phenix Ins. Co. 
plaintiff. of entries in a book k<,pt by the wit- t'. Sullivan, 39 Kan. 451. Hi Pac. 5:!S (an attor-
ness. the copying having been done in the pres- ney who hl'ard the deceased witness' testimony 
encl' of thl' latter, who .. hecked off the items at· and a,~isted in prel);,rillg the bill of exceptions. 
the time as correctly copied); 1844, Topham I'. whkh embodied it) ; 
l\IcGregor. 1 C. & K. 320 (the witness used a Maine: 1S·17. Chamberlain v. Sands, 27 Me. 
newspaper artide. the original of which he had 4.~S, ·165 (tl paper drawn up by another persoll 
written); 1851, R. v. PhiJ[lOtt.~, 5 Cox Cr. :329 more than !l0 days "fter t.he e\·ellts. but then 
(a solicitor. gidng a deceased witness' test i- recognized by the witness, having a fresh rI~col-
mony, used Ilotes maul' hy his ('ounsel as the lection of the e\,en\,:$, to he correct) ; 
witnc>!S stood by and r('ad ovcr by him soon Marylaml: ISuO. Green t·. Caulk. 16 Md. 556 
afterwards); U;5!l, Allderson t·. Walley, 3 C. & (in effect o\'erruling Le,\;s 1'. Kramer. 3 id. 
K. 54 (like Burrough r. l\lartin, supra); ISi6. !lS7); HiS7. Owens t·. State. G7Mu. 307,10 Atl. 
R. v. Langton, L. R. 2 Q. B. D. 296 (the witness ::no. a02 (C. kept the poll-book at all election. 
was pay-clerk and paid out wages [lc('ording to and checked off all \'otl'rs; during his absence. 
days and amounts read off by L. from II book F. and H. kl'pt the book. H. checking and F. 
made up by a third person from L.'s rcport; watching the process; C. !lUll F .. without H .• 
the witness. having seen the entries at the were allowed to testify by the book); 1893, 
time of L.'s reading off. was allowed to use them Billingslea I'. Smith, 77 Md. 50·!' 514, 26 Atl. 
as representing the amounts paid out). 1077; 1921, Myers t·. State. 1:37 Md. 496. 113 

UNITED STATES: Federal: lS99. Pacific Atl. !l2 (larreny of all automobile; receipt for 
Coast S. Co. r. Bancroft-Whitney Co., a6 C. C. the car, signed by A .. and compared by M. as 
A. 135.94 Fed. 180; 1915. The J. S. Warden. to motor-number with the motor-number on 
3d C. C. A., 219 Fed. 517 (entries made by a the car, admitted as a part of l\1.'~ testimony); 
ship captain's direction and afterwards in- Michiaan: Is99. UnioJl Cent. L. I. Co. v. 
spected and verified by him, held admis~ible to Smith, 119 lI1ich. 171.77 No W. 706 (insurance 
"refresh memory") ; books) ; 
Alabama: 1892, Thompson v. State, g!l Ala. MUlltalla: Rev. C. 1921. § 10664 (!ike Cal. C. 
173, 175, 13 So. 753 (testimony before a grand C. P. § 2047); 
jury); 1897. Torreyv. Burney. 113 Ala. 496,21 NebrlUlka: 1896, Kearney V. Themanson. 48 
So. 348 (a bill of exceptions. dictated partly by Nebr. 74, G6 N. 'V. 9!l0 (artirles destroyed by a 
the witness, partly by his assodllte counsel, but flood; the paper known at the time to be cor-
nIl afterwards gone oyer by the \\;tneos. admit- recto though made by another) ; 
ted); 1899, Anderson v. English. 121 Ala. 272. New Hampshire: 1855, Webster t'. Clark. 30 
25 So. 748 (memorandum of entries made by N. H. 254; 1850. Pillsbury". Locke. 33 N. H. 
several persons. and known by each to be cor- 96 (the \~;tness noted amounts on a slate. and 
rect, used by each); 1917, Floyd t·. Pugh. 201 his wife or his daughter copied these into a 
Ala. 29. 77 So. 323 (COllY of a contract) ; book. which the witness examined and yeri-
Califomia: C. C. P. 1872, § 2047 ("written by fied); 
himself or under his direction"; this is too nar- J\'ew' York: 1837. Merrill ". R. Co., 16 Wend. 
row. and is not always observed in the rulings) ; 595. semble; 1900. Clark v. Bank, 164 N. Y. 
1884, Paige v. Carter. 64 Cal. 489.2 Pac. 260; 498,58 N. E. 659 (entries made by bookkeeper 
1896, McGowan v. McDonald, 111 Cal. 57, 43 of items furnished by the witness, and seen two 
Pac. 418 (a bank pass-book, with entries of de- days later by the witness and then known to be 
posits made by the teller and entries of drlifts correct, admitted) ; 1905, McCarthy v. 
made by the bank bookkeeper; the customer Meaney, 183 N. Y. 190,76 N. E. 36 (certain 
allowed to use it because he had inspected the memoranda not made nor verified by T., not 
entries at the time and known that they were allowed to be received as his teetimony) ; 
correct); 1898. Grant v. Dreyfus, Cal. , North Carolina: 1883, State v. Lyon, 89 N. C. 
52 Pac. 1074, (entries made under the 568 (a newspaper eopy of a libel) ; 
witness' direction by his 80n, used); 1906, Oreaon: Laws 1920. § 859 (like Cal. C. C. P. 
People II. Brown, 3 Cal. App. 178, 84 Pac. 670; § 2047); 1899, Oyler v. Dantoff, 36 Or. 357.59 
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1864, O'BRIE:-i, J., in Lord Talbot \'. Cusack, 17 Ir. C. L. 213 (the witness was using a 
copy iliadI.' by K., examined and found accurate by the witness): "[The use of memo
randa made by the witness himself] has been extended to the case of entries which, though 
not in the witness' handwriting, were either made in his presence and read by him at the 
time of the transaction, or were read and examined by him shortly afterwards when the 
facts were fresh in his recollection and when he was enabled to ascertain that the facts 
stated in the entry were true." . 

1860, LE GRAND, C. J., in Green v. Caulk, 16 Md. 573: "What was supposed to be 
the ancient rule has been relaxed by more recent decisions; and now it is held not to be 
necessary that the memorandum should have been made by the witness, but ... the wit
ness having then seen it and recognized it as containing the truth, of which he is still con- . 
vinced at the time of the trial, he may be examined in regard to it." 

Nevertheless, in particular instances the circumstance that another 
person had prepared the record may justify the Court in doubting the wit
ness' gnarantee and rejecting the record. The veQ' object of the rules is to 
secure the record's accuracy, and if, though ordinar~' tests are fulfilled, the 
Court in the particular circumstances finds the record untrustworthy, the 
rule should bend to the case:~ 

1845, BUTLER, J., in O'Neale \'. Walton. I Rich. L. 234 (about two weeks after a con
versation between plaintiff and defendant, plaintiff drew up a memorandum of its terms 
and lla'i it signed by three persons who heard it; one of these, having forgotten the facts, 
proposed, but WIIS not allowed, to read from the paper): "Here the memorandum was 
drawn up by one of the parties to the suit, and if not in view of 'lis mota', it was to perpetuate 
c\'idence obtained 'ex parte' and for his own benefit. It was obtained by a prepared and 
leading examination, the statement of a suspected witness. . .. The facts must be noted 

Pac. 474 (typewritten memorandum, known 
correct by the witness) : 
Philippine Islands: C. C. P. 1!J01. § :la8 (like 
Cal. C. C. P. § 20·!i) ; 
Porto Rico: Rev. St. & C. WI!, § 1522 (like 
Cal. C. C. P. § 20·47) ; 
{Termon/: 1884. Da\·is r. Field, 56 Vt. 426 
(assessors here used tax-lists not made in their 
own hand~Titing) ; 
Virginia: 1853, Wormcley's Cas£', 10 Gratt. 
665, 689, semble (a deposition read over to. 
corrected and Eigned by the witness); 1854. 
Harrison v. Middleton. 11 Va. 5·16 (a diagram of 
courses and distances, made by the plaintiff. 
but used by the witness and verified while mak
ing the survey) ; 
Wisconsin: 1869. Riggs v. Weise, 24 Wis. 545 
(made by the wife); 18!l6. Hazer v. Streich. 92 
Wis. 505. 66 N. W. 720 (made by a clerk in his 
presence); 1901, Bourda 1'. Jones, 110 Wis. 52, 
85 N. W. 671 (inventory of perEonalty) ; 
Wyoming: W1a, Jenkins r. State, 22 Wyo. 34, 
134 Pac. 260, 135 Pac. 749 (stenographic 
notes made by another person, but seen and 
verified by the witness freshly after the event; 
usc allowed). 

Soc also the case under § 750, post, in which 
newspaper copies were used. 

Contra: The requirement that the memoran
dum shall be made b\' the witness himself is • 

usually a loose 'obiter dictum': 1900. Wellman 
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v. Jones. 124 Ala. 580. 27 So. 416; 1879. 
Schmidt v. Wamhacker. 62 Ga. :323; 1895. 
Orr t·. F. A. W. & C. Co .. !l7 Ga. 241. 22 S. E. 
938 (where the book was made up by H. from 
memoranda of L .. the witness. who had after
wards c1)(~cked off the entries as correct); 
1898, Emns r. Murphy. 87 Md. 498. 40 Atl. 
IO!l; 1807. l\forri~on v. Chapin. 97 Mass. 72; 
1879. Howard v. McDonough, 7i N. Y. 592. 

The correct doctrine was stated in the fol
lowing cases: 1853. Coffin t·. Yincent. 12 Cush. 
98; 1881. Com. I'. Ford, 130 Mass. 66: but 
witnesses there actually refreshed recollection. 

2 Similar instances arc: 1849. ,Ucock r. 
Royal Exchange Assurance. 13 Q. B. 292; 
1898, Wager L. Co. v. Sullivan L. Co .• 120 
Ala. 558. 24 So. 949 (memorandum made by 
another. and not known to witness to be cor
rect. excluded); 1892, Hematite M. Co. r. R. 
Co .• 92 Ga. 268. 272. 18 S. E. 24 (memoranda 
of shipmen t made partly by another person 
and not known to witness to he true. excluded: 
:lIId because the sc\'crtll entries were indie
tinguishahle. all excluded); 1921. Hall v. 
Brown. 102 Or. 389. 202 Pac. 719 (loss of crops; 
memorandum of crops threshed, made by a 
pcrson who threshed grain for the witness. and 
not verified by llim. excluded); 1852. B,lllard 
v. Ballard. 5 Hieh. L. S. C. 495. 

Compare also the cases cited aTl/e. § 747 • 
where personal knowledge was lacking. 

• 
• • 
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at the time they are occurring, by a witness acting under the self-direction of his own mind 
and for the purpose of perpetuating evidence. . .. 'Vhen third persons. and those who 
are interested, prepare the memorial, suspicion will a~sail and justice should repudiate it." 

§ 749. (3) Original required, if Available. It remains to make sure tha.t 
the record which the witness now puts forwaru as a record of his prior knowl
edge is in fact the genuine embodiment of his past recollection. While the 
witness' ~uarantee of its correctness may be accepted, the law lllay well in
sist on the production of his guaranteed paper, not merely as yerif:-'ing the 
fact of its existence, but also as insuring the correctness of his story, as throw
ing additional light on his Yeracity, as affording a means of testing him, and 
as the best proof of what was reall:-' recordcd. In short, the original record 
itself mU8~ be 1l8ed in te8tifying, if ,it i8 procurable. -' ,,' ". '" 

This rule (\\;ll'ich merely applies tllC gencml principle of § 1179, post) is 
almost universally recognized; and. of course (as a part of the rule), if the 
original is lost or otherwise unantilable, a cop;\' may then be used. l It is 

§ 7'9. I According to the OTllinur~' rules of 
§ 11 i9, post, II copy may be u~ed where the 
original cannot be hud: and this condition is 
u~ually understood liS applying when thl' 
Courts demand an original. In the following 
citations the Courts either expr('s:;I~' affirm or 
imply this: 

ESGLAND: li5t), Talllll'r l" Taylor, :3 T. R. 
i54; 1 i!iO, Doe r. Perkins, il>. i54 (mu:;t be 
produced .. because of the great door which 
might otherwise be opened to fraud nnd con
cealment "); 1825, Janes r. Stroud, 2 C. & P. 
196; 1834, R. v. St. Martin's, 2 A. & E. 210; 
1839, Horne ['. Mar kenzie. (j CI. & F. G2S (the 
original was not produced because c()t1sisting 
of COUlplicated calculations); 1844. Topham 
v. McGregor, 1 C. & K. 320 (the original was 
not produced becauilC lost), 

IllELAND: 186·1. Lord Talhot 1'. Cusack. 
17 Ir. C. L. 213. 

CANADA: 1891, Taylor r. Massey. :W Ont. 
429, 43i; 1!J17, Mathe!!<J[1 r. Cunadinn PlI
cific R. Co., 35 D. L. R. 514. Sask. (the orig
inal being destroyed, the witness was allowed 
to use a copy, checked with the original, hut 
containing only net weight figures, omitting 
gross weights) ; 

UmTED STATES: Federal: IS69. Insuranl'e 
Co. v. Weide, 9 Wall. 677 (an abstract of de
stroyed inventories); 1922. Caudle 1'. U. S., 
8th C. C. A., 278 Fed. i 10 (burglary of a 
freight car; to e\'idence the defendant's pr('s
ence on a train. the tTllin auditor's rerord. made 
up from temporary memoranda, was J!dm i tt cd) ; 
Connecticut: 1899, Clark v. Holmes, i I Conn. 
749, 43 Atl. 194 (stenographer's Ul'C of tran
script of notes of testimony. excluded. the 
original not being accounted felr); Columbia 
(Dist.): 1906, O'Brien r. U. S., 27 D. C. App. 
263, 2i2 (bookkeeper's memornndum of totul 
sums represented in a document gi\'en to the 
defendant. admitted); Florida: 1896. Ada.ms 

• 
t'. Bonrd, 3i Fla, :W6. 20 So. 2t)t); !!loa, Volusia 
Co. Bank ,.. Bigelow, -15 FIn. Ga8, 3a So. ';O-l ; 
190,1. Da\'is !'. State, -1i Fla. 26, 36 So. 1iO 
(approving \' olu:;ia Co. Bank v. Bigelow); 
190-1, Eatman c. Stnte. 48 Fla. 21, 3i So. 5i6 
(memorandum taken from a ledger. exduded) : 
IlIinoi~: ISS4, Clifford r. Drake, HO III. la5 
(reporter. using the. printed I'OP), of his notes) ; 
188i, BOllJll't r. Glatfeldt. 120 III. lU6, II X. E. 
250 (copy from ael'nullt-books); !!J01, Chi
cago .... A. R. Co. '/,'. American Strawboard Co., 
!!JO III. 268. GO X. E. 518 (certain .. stack. 
sheets" made from temporary memoranda. 
admitted us originals); 1004, Chil'llgo & E. I. 
R. Co. 1'. ZepJ>, 209 III. 339, 70 N. E. 623 (3 
Chicago weather-record made by forming a 
book from letterpress copies of original sheets 
sent II> Washington, admitted as an original; 
the opinion ignores the further ground of ad
missibility. that the original sheets, being in 
another jurisdiction, were unobtainable by 
5ubpocna, under the rule of § 1213, post); Iowa: 
ISiG, State 1'. Maloy. 4·1 Ia. H5, sC7Ilble (sten
ographic notes; original required); 11;80, 
('a~e r. Burrows, 54 Ia. 682. iN. W. 130 (same; 
undecided); 1917. State v. Powers, 181 Ia. 
452, 164 N. W. 856 (shorthand notes of testi
mony; ruling obscure. but wrong anyhow); 
Kan..as: 1903, SmiU, r. Scully, 66 Knn. 139, 
il Pac. 249 (official stenographer's report of 
testimony; stenographic original not required) ; 
K PlIllICkJl: 1899, Moore v. Beale, Ky. . 
50 S. W. 850 (tally kept on piece of paper, 
thrown aWIlY when soiled, after copy taken; 
usc of copy ullowed); !of aine: 1860, Stanwood 
t'. lIIcLellan. 48 Me. 475 (copy from IIccount
books); 1900. Pierce r. R. Co .• 94 Me. 171. 
47 Atl. 144 (memorandum-book mnde up on 
the same afternoon from shingle-marks, held 
sufficient); Maryland: 1860, Green v. Caulk, 
16 Md. 5i2 (also excludes absolutely 3 copy of 
a copy); IS6!). Thomas 17. Price. 30 Md. 484; 
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true that the use of a copy lacks certain advantages; but this defect is no 
greater than in the ordinary instance of a contract or a deed which cannot 
be produced; nor is the importance of using the original here any greater. 

§ i5D. Same: Copy made and Verified by Another Person. It is obvious 
that the process of guaranteeing the correctness of the record (ante, § 746) 
and that of identifying and producing the record are separable. Since in com
mercial practice there is constantly such a separation of these functions among 
different persons, there seems to be no reason wh~' the law should not accept 
and sanction it. "Thus, when a witness makes a memorandum and then guar
antees on the stand that it was ('orrect, the process of proving its termsby-' 
making and producing a copy of it may often he feasible only with the aid 
of another person, as where the original is lost and th j)nly_cop~:-was.made;'~ 
not b:.' the original writer, but b~' another perso., What difference can it 
make, if a copy is allowable at all, whether it is wl-ified on the stand b:.· the 
original maker and witness or by another persun'! I f both take the stand, 
one guaranteeing the accuracy of the original, and the other \'erif:-'ing the 
correctness of the copy, thi~"pro.<;;.!~!hlre seems entireIY.Er<?per both on prin
ciple and of practical necessity. 

This result the Courts have generally accepted: 1:J 
MaS8achu8Cl/s: 1836. Sho\'e v. Wiley. Hi Pick. 1902. Edwarder. Gimht'l. 202 Pa. 30. 51 At!. 357 
563; 1881. Com. r. Ford. 130 Mass. 136 •. ,('111- (typewritten copy of a memorandum. allowed 
ble: J',li,me8ota: 1899. Amor v. Stoeckele. iG to be usc'd); SOlltlt CaroliTla: 1880. Bank II. 

Minn. 180, i8 N. W. IO-tH (steno~raIJher's Zorn, 14 S. C. 444; Vell/lOnt: 1884, Davis II. 
usc of transcript of notes of testimony. ell:- Field. 56 \'t. 420; "irgillia: 1854. Harrison 
eluded. the originul' not beillg accounted for): 1'. Middleton. II Grutt. 5·17; 18il. Pidgeon 1'. 

Mis8ouri: 1897. Ballking House r. Darr. 139 WilIiams.!!1 Gratt. 251. 2GI (u bunk-book seen 
Mo. 660. 41 S. 'V. 227 (entries excluded be- by the witness at a pre\'ious occasion but not 
cause not produced in court); Mon/ana: 1!)20. brought into court); T~nl/css£c: 1823. Rogers 
State II. Smith. Mont.·. 190 Pac. 36 r. Burton. Peck 108; 1838. Beets r. State, 
(stenographer's use of transcript of notes): Meigs 106 (notes of a dying dedarntion); 
Ncbr08ka: 1904. Donner v. State. 72 l\'ebr. Wisco/Isin: HI02. Xehrling 1'. Herold Co .• 112 
263. 100 N. W. 305 (stockyards-book. not the Wis. 558. 88 K. W. GI4 (copy by witness. made 
original. excluded); New Hampshire: 1851. on a sheet. from sepurate slips now destroyed, 
Watson II. Walker. 23 N. H. 477. 496. 8£'1Il/,zC; receh'ed): 1916. Campbell 1'. Germanin Fire 
New Jersey: 1795. Ryerson I'. Grover. 1 N. J. Ins. Co .. ](13 Wis. 329. 158 N. W. 63 (copy of 
L. 459; 1915. State r. Dougherty. b6 N .. 1. L. list of artieles destro~'ed by fire) ; 
525. 93 Atl. 98 (but the opinion does not ex- Notwith,tanding the rulings cited above. 
hibit entire understanding of the principles a copy was held receivable without accounting 
involved. and its citation of the present '\\'ork {or the original in the following ca~es: Can. 
is perhaps misleading. {or the passuge (·ited 1914. Dnynes v. British Col. El. R. Co .• 19 
deals with another point); New York: 1857. D. L. R. 266. Can. Sup. (a witness held ell-
Halsey v. Sinsebaugh. 15 N. Y. 485; 1864. titled to use a copy "made by himself {rom 
Marclyl'. Shults. 29 N. Y. 346 (COpy o{ II cOpy); the original which was a transcript of his 
1871. Downs ~. R. Co .. 47 N. Y. 87: 1872. stenographic report of the inten'iew"); U. S. 
McCormick tI. R. Co .. 49 N. Y. 303 (doubtful 1899. Anderson r. English. 121 AlII, 272. 25 So. 
language); North Carolina: 1883. Stnte 1'. 748; 1870. Chicago R. Co. r. Adler. 56 III. 
Lyon. 89 N. C. 568 (newspaper copy of a libel 344; 1875. Brown ~. Luehrs. 79 III. 575. 
which the witness had seen); Ohio: 1869, § 750. 1 Jlccord: Federal: 1894. Chicago 
Mead 11. McGraw. 19 Oh. St. 55; Oklah(lma: Lumbering Co. v. Hewitt. 12 C. C. A. 129. 64 
1921. Cowley ~. State. Ok!. Cr. .194 Pac. Fed. 314 (tallies of logs by F .• book-entry 
284 (stenographer's carbon copy of notes of copies by M.); 1895. The Normll. 55 C. C. A. 
testimony. allowed to be used. the originnl ,';53. 68 Fed. 509 (foremen and bookkeeper); 
being lost); Oregon: 1905. Manchester Assur. Alabama: 1892. Birmingham 1'. McPoltmd. 
CO. II. Oregon R. & N. Co .• 46 Or. 162. 79 Pac. 96 Ala. 363. 11 Ro. 427 (copy by third person; 
60 (engine inspectioll-book); Pen1l8111rania: usable if verified by him, or if known by the 
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1866, State v. Shinborn, 46 N. H. 503: A hired man, as well as 1'.1. and his son, let horses 
and entered their doings un a slate; 1\1. and the son then copied these into a book; the 
book was produced and all three testified to the accuracy of their respective doings; BELLOWS, 
J., admitting the book: "On proving it to be eorrcctly transfcred to the book, the entry 
stands substantially as if all was done by the samc person." 

§ 751. Same: Double Testimony: Bookkeeper's Entry of Salesman's Oral 
Statement; Stenographer's Report of Interpreted Testimony. If a copy by 
another per ~ 'Ill of a statement originally written is receivable, why is not a 
copy receivable of a statement originally oral't The situation is the same as in 
the preceding instance, except that the salesman, workman, or foreman, in
stead of handing the bookkeeper or clerk a written statement of the trans
action, makes an oral statement, which is then and there copied as before. 
Here the salesman will on the stand testify that the statement made by him 
was an accurate embodiment of his recollection; while the bookkeeper will 
verify the correctness of his entr~', which is none the less in fact a copy, 

._. though it reproduces an oral statement. To receive the memorandum sup
• ported by the joint testimony of the two is in perfect accord with legal prin
• 'ciple, and is certainly demanded by all considerations of mercantile conven
; ---ience. This result has long been generally accepted: 1 

Us(;r to be a correct COpy); Jllinois: 1901. 
Chicago & A. R. Co. t'. American Straw board 
Co., 190 Ill. 268, 60~. E. 51S ("sheets" made 
from memoranda of weights of straw, admit
ted. the weighers verifying their memomnd:\ 
and the tr:msc.ibers of the memornndu veri
fying the correctness of their eopying); 190:1, 
Trainor v. G()rmnn A. S. L. & B. Ass'n, 204 
Ill. 616, 68 N. E, G50 (books kept by 1\1 .. from 
entries of payments r(>ceived by S., held no; 
sufficiently verified by M. and S. on the facts) ; 
Louisiana: 1857, White t'. Wilkinson, 12 La. 
An, 360 (purchasing-clerks and bookkeeper); 
Massachllsetts: 1.831, Smith u. Sanford. 12 
Pick. 140 (party's books; onp. partner made 
memoranda of sales, the other entered; both 
testified); 1831, Holmes I). Marsden, 12 Pick. 
1 iI. semble (party's books; eopies made by 
a second person, who testified); 1849, Morris 
t'. Briggs. 3 Cush. 3,13 (party's books; work
men Illade memoranda, plaintiff entered); 
1852. Barker v. Haskell, 9 Cush. 218 (party's 
books; shitI' entries by one partner. copied 
by the other); Mi~souri: 1902, Stephan I). 

Metzger, 95 Mo. App. 609,69 S. W. 625 (plain
tiff read off an account, and her daughter 
wrote it down; the original being destroyed, 
the copy was allowed to be used upon veri
fication by their joint testimony). 

The contrary doctrine is enforced in Peck 
1'. Valentine. 94 N. Y. 569 (1884), where L. 
made memoranda. of sums receh'ed and the 
\1laintiff copied them; the originals being 
lost, the joint te~timony of L. and the plain
tiff was rejected. It is a sufficient criticism of 
this opinion to say (1) that the fundamental 
error pervades it that no COPII al all (!ould be 

received, and (2) that the Court which could 
go as far as it did in Mayor v. Second Ave. R. 
Co. (posl, § 751) could nat consistently re
peat the ruling in Peck t'. Valentine. 

The following rUling is correct: 1883, 
Chicago R. Co. 'C. Provine. 61 Miss. 288, 292 
(entries made by bookkeepers from reports 
made by other persons not having personal 
knowledge of the transactions or a duty to 
do them, excluded). 

§ 751. I ,tccord: Federal: 1894, Chicago 
Lumbering Ca. v. Hewitt, 12 C. C. A. 129, 64 
Fed. 314, umble (tallies of logs orally reported, 
and taken down by a bookkeeper); 1895, The 
Norma, 55 C. C. A. 553, 68 Fed. 509; 1913, 
The City of St. Joseph, 8th C. C. A., 205 Fed. 
284 (foremen making entries an slates or 
memoranda, and bookkeepers transcribing 
them; both sets of men testifying. the accounts 
were admitted); Alabama: 1906, Murray & 
Peppers v. Dickens, 149 Ala. 240, 42 So. 1031 
(" It would S('em, on reason, that if one party 
testifies that he knew of the correctness of the 
item and gave it correctly to the ather, and the 
other testifies that he entered it as it was given 
to hiIn, that that would amount to the Bame 
thing as if the party who made the entry should 
swear that he knew of the correctness of the 
itcm"; applied to a time-book; the opinion 
cites an encyclopedia of law, but does not 
notice the prior ruling in this Court to the con
trary, Snow H. Co. v. LovcInan, infra); 1919, 
Moundville Lumber Co. v. Warren, 2Q3 Ala. 
488, 83 So. 479 (delivery of lumber; entries 
made by plaintiff, on reports by :m employee 
checking deliveries. hoth testifying, adulitted) ; 
lIlinoia: 1881, Stcttauer v. White, !l8 Ill. 
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1857, DEWEY. J .• in Harwood \'. Mulr!l. S Gray 250 (one person delivered the goods and 
reported it, and the other made the charge in the books): "It is proper to introduce as 
witnesses all those persons who arc thus connecte(1 with the transaction, and whose testi
mony is necessary to establish those facts which would be required to be proved b;y a single 
person." 

1886, ANDREWS, J., in lJIayor v. Second Are. R. Co., 102 N. Y. 572, 7 N. E. 905 (8 fore
man W. made entries of oral reports by a sub-foreman 1\1. of mcrchandise delivered; W. 
and M. both testified): "Bul1.iness.could not. be carried on and accounts kept, in many 
cases, without great inconvenience, unless this method of keeping and proving accounts is 
sanctioned. . .. If the witnesses are to be believed, there can be but little moral doubt 
that the book is a true record of the actual fact." 

§ 752. Same: Salesman Decea.sed or otherwise Unavailable. A common 
situation is that in which the original observer who made the oral or written 
statement salesman, timekeeper, driver is, b~' reason of death or ab-

77 (shipper and entry-clerk); 1(.':1.':1: 1907, as to the principle); Pen1Ulylronia: 1823, In
Furlong & Melo)' v. North British & M. Ins. graham v. Bockins. 9 S. & R. 285 (delivery
Co., 136 Ia. 468, 113 ~. \V. 1084 (im'entory (·Ierk and bookkeeper); 1834, Jones t>. Long, 3 
of burnt stock. made by two persons testify- Watts 326, semble (same); South Carolina: 
ing); Louisiana: 1857, White l'. Wilkinson. 1831, Clough r. Little, 3 Rich. 353 (same); 
12 La. An. 360. scmble (bookkeeper and tiales- 1850. Thomas 1'. Porter. 4 Strob. Eq. 65 (same) ; 
man); 1IIaryland: 1909. Buck ,'. Brady. 110 Wa8hinoton: 1912. Lawn v. Prager. 67 Wash. 
Md. 568. 73 Atl. 277 {memorandum of a rabies 568, 121 Pac. 466 (building contractor's time
investigation made ill part by each of three books. proved by the foreman who made the 
doctors. used on their joint testimony); 1921, slips and the defendant who copied them, ad
Corbin I). Staton. 139 Md. 150. 115 Atl. 23 mitted). 
(barrels delivered; entrie~ by clerk and book- Contra: 1901. Snow Hardware Co. v. 
keeper. admitted; theory obscure); 1IIa8- Loveman. 131 Ala. 221. 31 So. 19 (memoran
sachusett8: 1845. Littlefield v. Rice, 10 Met. dum by B .• at L.'8 dictation, of transaction by 
289 (party's books; plaintiff worked. and his L.. both testifying on the stand. exduded); 
wife made entries as told by him); 1854. 1892. Tupper v. International B. & T. Co .• 24 
Kent v. Gar\·in. 1 Gray 150 (drayman read N. Sc. 256 (book made by copying from tally 
off memoranda and clerk entered them); boards of lumber delivered. one person making 
1887. Miller v. Shay, 145 Mass. 103. 13 N. E. the former. and another the latter. excluded); 
468 (driYer of a cart marked all it the number 1852. Lewis I). Kramer, 3 Md. 286 (Dotary and 
of loads and afterwards reported it to plain- clerk). 
tiff, who entered it); 1906. Pettey t>. Benoit. The same situation is presented where an 
193 Mass. 233. 79 N. E. 245 (hooks of account interpreter's rendering of a deceased u-itne88' 
verified by ilie plaintiff and his clerks. admit- Ie8timony is presented by a stenographer's 
ted; citing Kent r. Ganin. supra); New minute.~. If both take the stand. ilie minutes 
Jersey: 1919. Uathbun l'. Brancatella. 93 Rhould be received. This seems to be sane
N. J. L. 222.107 Atl. 279 (issue as to the num- tioned in the following cases: 1871. Schearer 
ber of all automobile; III. a bystander called v. Harbor, 36 Ind. 541; 1880. People v. Lee 
out the number as observed b~' him to S., Fat. 54 Cal. 529; 1880, People I). Ah Yute, 
who made a memorandum. but first repeated 56 Cal. 120. 
the number to G .• who reported it to police So. too. for any report of word8 uttered: 1834. 
headquarters where it was identified by X Green t>. Cawthorn. 4 Dev. L. 409 (the issue 
in the motor vehicle register; S. meantime being whether offensh'e words of the plain-
destroyed her memorandum; the combined tiff had been communicated to the defendant. 
testimony of M. S. G. and X. admitted); E. testified that he had told them to the de
New York: 1877. Shear t·. Van Dyke. 10 Hun fendant as reported to him by M. but now for-
529 (one witness hnd told another person at got the words. and M. testified what the words 
the time how many loads of hay were taken in were as he heard them from the plaintiff and 
but could not now rememhcr; and the other reported them to M.); 1903. People II. Me-
person then testified to the number thus ;e- Farlane. 138 Cal. 481, 71 Pac. 568 (witness at 
ported); Oklahoma: 1914. State v. Rule, 11 n forlller trial permitted to testify by reference 
Oklo Cr. 237. 144 Pac. 807 (larceny by false to and relinnce upon the official transcript or 
warrants; certain account books of the W. P. his testimony \'erified by the reporter). 
Co .• verified by all persons concerned in mak- Compare the cases cited ante. § 744 (oral 
ing them. admitted; the opinion is not clear identification of utterances). 
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sence, unattainable as a witness. In that case, may the person who copied 
the statement . "tile .bookkeeper or shipping-;elerk .. by· his testimony alone 
make the use of the record possible? Here it is clear that the original state
ment of the absent person comes as hearsay i.e. untested by the produc
tion of the witness in court for cross-examination, and is therefore 'prima 
facie' unreceivable. It mu§lJ!omdn, .ifat all,. under the hearsay exception 
for Regular Entries. The rules for this situation are therefore best examined 
elsewnere (post, §§ 1530, 1555). 

§ 753. (4) Record must be Shown to Opponent on Demand, for Inspection 
and Cross-examination. The fundamental purpose of the rule requiring the 
use of the original is to protect against error and to give the opponent an 
opportunity to verify the exact nature of the document and to ascertain its 
value (post, § 1179). Even where a copy is permitted, there is still a need in 
fairness for the opponent to see the document, in order to prepare to test the 
witness upon its contents (on the principle of § 1861, post). Thus it is a neces-...... ~ 

\_. sary implication that the document used, whether an original or a copy, when 
• 

produced in court, shall be shown to the opponent, on his request, to inspect 
"-.,,' and to use in cross-examination: I 

1834, PATrESON, J., in R. v. St. }.Iartin's, 2 A. & E. 210: "If he could not recollect the 
facts independently of the \\Titing, the original "'Titing ought to have been in court in 
order that the other party might cross-examine; not that such writing is to be made evi
dence itself, but that the other party is to have the benefit of the witness refreshing his 
memory in e':ery part." 

1870, MULLIN, J., in Tibbets v. Sterbcrg, 66 Barb. 201: "If the witness cannot be com
pelled to produce it, he might use documents made Cor him by the party calling him, of 
the accuracy of which he knows nothing. . .. The right of a party to protection against 
the introduction against him of Calse, forged, or manufactured evidence, which he is not 
permitted to inspect, must not be invaded a hair's breadth." 

The importance of this expedient is well illustrated in the following episode 
from a celebrated trial: 

1888, Parnell Commission's Proceedings, 12th day, Times' Rep. pt. 3, pp. 182-184; 
the Irish Land League being charged with complicity in outrages and agrarian crime, it 
became necessary to prove the connection of certain individuals with the League; and the 

t 715S. I In the following cases this require- C. 1911. § 1522 (like Cal. C. C. P .• § 2047); 
ment was recognized: 1794. Hardy's Trit.l, 24 1823. Nicholson v. Withers, 2 McCord S. C. 
Bow. St. Tr. 824 (allowing the witness to paste 429; 1823. Rogers v. Burt{)n, Peck Tenn. 108; 
up the pe.rts sworn to be irrelevant); 1836. How- 1838, Beets v. State, Meigs Tenn. lOG; 1884. 
ard tI. Canfield. 5 Dow!. Pro 417; 1848, Beech Davis V. Field. 5n Vt. 426; 1854. Harrison v. 
tI. Jone~. 5 C. B. 69G; Cal. C. C. P. § 2047; Middleton. 11 Gratt. Va. 547. 
and other codes cited ante. § 736; 1903. The limits to the inspection by the opponent 
Volueia Co. Bank v. Bigelow, 45 Fla. 638. 33 of series of such entries and their use in cross-
So. 704; 1870. McKivitt V. Cone. 30 la. 457; examination must depend on the facts of each 
1875. Adae tI. Zanga, 41 Ia. 536; 1836. Shove case; in general the whole of the material 
tI. Wiley. 18 Pick. Mass. 563; 1875. Raynor portion can be used: 1826. Loyd V. Freshfield. 
tI. Norton, 31 Mich. 209; 1922. People v. 2 C. & P. 332; 1860, Green tl. Caulk. 16 Md. 
Schepps. Mich. • 186 N. W. 508 (rob- 578; and CIl8CS cited post, § 2116. 
bery); 1872. Chute tI. State. 19 Minn. 277; Compare the general rule {or showing to 
1846. Hall tI. Ray. 18 N. B. 126; 1884. Peck the opponent anI! document about to be offered 
II. Valentine, 94 N. Y. 569; P. R. Rev. St. &: ' (post. § 1861). 
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testimony of the constables, bailiffs, etc., was often open to the suspicion of being partisan 
and even manufactured i among these, one Honan. a magistrates' clerk, had produced a list 
of names said to have been taken down by him at the time, and the untrustworthiness 
of his list was exposed in the fol1o\\;ng way; on direct examination he had been asked: 
Q. "Have you watched the persons going in to the committee meetings?" A. "Yes." 
2. "Are these the names of the members of the committee you have seen?" (holding 
up a paper). A. "Yes." ... The witness was then cross-examined by Mr. Lockwood. 
Q. "When did you take this list of names?" A. "In March, 1884, or April." Q. "But 
it is \\Titten on a piece of paper which contains a communication to you or some other offi
cer, and has the date July, 1885. Does that enable you to fix the date more accurately?" 
A. "I took it from the names I took in 1884." Q. "I understood you to say you took 
them down on that piece of paper?" Witness took the paper, looked at it, and said, "It 
is all right." Mr. Lockwood. "That is satisfactory, no doubt i but it will not do for me." 
. .. President HANNEN. "The paper bears the date July 6, 1885, and t~c words 'Pros
pect HilL' That is in a different hand\\Titing." Mr. Lockwood. "Did you or did you 
not write that down at the time ~'ou say you saw the persons attending the committee?" 
President HA!I.'N'EN. "On that paper that very paper?" A. "Yes, my Lord." ... 
~Ir. Lockwood. "Did you see the words on that paper, 'Complied with July, 1885'? Whose 
\\Titing is it?" A. "The head constable's." Q. "Do you suggest the head constable 
\\Tote that after you \\Tote the names on the other side in March, 1884?" A. "That 
is a copy of the names I took down in 1884." Q. "You had forgotten that, had n't you? 
Now, I am very an.xious to see the original document. 'Vhere is it?" A. II I have not 
got it. 1 knew the names of the committee." Q. "You "Tote from your memory?" 
A. "Yes, 1 knew the names." Q. "When did you write it, last week?" A. "Oh, no, 
Sir." Q. "The week before?" A. "No, Sir." Q. "When? Some time in 1885? 
Some time after July? " A. "Yes." Q. "From memory? .. A. .. No. When they were 
going in." Q. "Was the document written by you from memory in July, 1885?" A. 
"It was written at the time 1 saw them going in." . " Q. "You swore to me distinctly 
that you \\Tote that in March or April, 1884?" A. "That is a mistake of mine." Q. 
"Did you write that document at the time you saw the men going into the committee
room?" A. "No; I wrote in pencil and then copied in ink." Q. "Did not you swear to 
me just now that you \\Tote it in the street in pen and ink?" A. .. It was a mistake of 
mine." Q. "Another mistake! Have you made any more mistakes in your evidence 1" 
A. "No." Q. "You are sure of that?" A. "Yes." 

§ 754. (5) Record goes as Testimony to the Jury. If by verifying and 
adopting the record of past recollection the witness makes it usable testi
monially, and if by this verification alone can it become so usable, it follows 
that the record thus adopted becomes to that extent the embodiment of the 
witness'testimony. Thus, (a) the record, verified and adopted, becomes a pre8~-'-'-.... 
ent evidentiary statement of the witness; (b) and as sud it may be handed or_ 
shown to the jury by the party offering it. . 

The first part of this proposition deals with the theoretical status of the 
memorandum; nevertheless, as the proper usage noted by the second part 
depends on the theory adopted, it is not a [t.atter of mere words or phrases. 
The language of the Courts varies, but is clear as to the principle:! 

§ 7M. 1 In th& following cases. some speak 
merely of the theoretical aspect; others ex
pressly permit the handing to the jury; all 
accept in effect the general proposition aboYe, 
except as otherwisr noted: 

ENGLAND: 1801, Jacob v. Lindsay. 1 East 

VOL. 11- :3 33 

460; 1826, Loyd v. Freshfield. 2 C. &: P. 332; 
1896. Birchall v. Bullougb, 1 Q. B. 325 (a note 
used as a record of past recollection as to bor
rowing money; allowable. although itself 
inadmissible because uDstamped). 
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1871, Per CURlA~I. in Moots v. Stale, 21 Oh. St. (iii:J: .. The entry in the book and the 
oath of the witness supplement each other. The book was really a part of the oath, and 
therefore admissible with it in evidence." 

1879, EARL, ,J., in lloward v. McDonough, 77 N. Y. ;ig::!: .. After the witness has testi. 
fied, the memorandum which he has used may be put in evidence, . not as proving any. 
thing of itself, but as II detailed statement of the items testified to by the witness. The 
manner in which the memorandum in such a case may be used is very much in the dis
cretion of the trial judge." 

UNITED STA. TES: Fcdaal: Here the ~uur:;e Connecticut: the sound rule is accepted, but on 
of rulings has been disturbed by the unfortu· the incorrect fiction that" the paper is the wit-
nate opinion in Bates v. Preble. Fed .. which ness": lS!l5, Curtis v. Bradley. 65 Conn. 99. 
should be expunged frorn memory: 1869. 31 Atl. 591. Hnmersley, J.; Hawaii: 1897, 
Insurance Co. v. Weide, 9 Wall. 677 (" not Republic v. Toyotaro, 11 Haw. 195 (the memo-
evidence per sc". but satisfnctory when veri. randum cannot be "read in evidence"); 
fied) ; 1871. Insurance Co. r. Weides. 14 Illinois: 1859. Mineral Point H. Co. v. Keep, 
Wall. 379; 1878. Ruch v. Rock Island. 97 22 Ill. 20; Iou'a: 1875. Adae v. Zangs, 41 Ia. 
U. S. 695 (" put in evidence "); 189a. Bates v. 536; 1897. Tyler v. R. Co .• 102 Ia. 632. 71 
Preble. 151 U. S. 149. 155. H Sup. 277 (wit. N. W. 536 (an inspection·book of engines used 
ness verified her memorandum·book. but did by one of the entrants. as to his entries; but. 
not use it for actual refre:lhment. lind it wus whether it could I~ "offered in evidence", 
laid before the jury; Brown. J .• making no not decided. upparently upon some confusion 
distinction between past and present recol. with the Hearsay exception, post, § 1517; 
lection. concedes that a party's own account· Taylor 1'. R. Co .. 80 Ia. 435. doubted); 1897. 
books may be "admitted in evidence", but State v. Brady. 95 Ia. 410, 69 N. W. 290; 
doubts whether "memoranda made by a ("Such documents arc admissible in evidence, 
witness contemporaneously" are admissible. and the Court will not go through the useless 
"elementary writers and C(lUrts being IIbol1t p.eremony of IUl\'ing the witness read a docu. 
equally dh'ided upon the suhject"; lind de· mellt relating to u fact of which he had no 
clines to decide the question; it may be said. present recollection, etc."; noting the conflict 
that if this refers to the suhsidiary Question of earlier rulings); 1904, State t'. McGruder, 
whether the memoranda ure a part of the wit· 125 Ia. 741. 101 N. W. 6-l6; Kansas: 1885, 
ness' testimony. and thus (;\·idence. the whole Solomon U. Co. 1' •• Jones. 34 Kan. 443, 8 Pac. 
discussion is misleading; while if it is meant to 730; 1897. Wright v. Wright, 58 Kan. 525, 
say that Courts are equally divided ns to the 50 Pac. 4-14 ("The two [witness and memo· 
propriety of the use of past recollectiun. this randuml lire the equivalent of a present posi. 
is an error: in generlll, the opinion fails. to th'e statement uf the witness uffirming the 
consider any of the usual distinctions of the truth of the contents of the memorandum "); 
subject. lind is without weight); 18!l8. StewlIrt 1900. Garden City v. Heller. 61 Kan. 767. 
v. Morris. 32 C. C. A. 20a, 89 Fed. 290 (oh. GO Pac. 1060; lIfaine: 1885. State 11. Lynde. 
scure); 1899. Dunlap v. Hopkins. 37 C. C. A. 77 Me. 561. 1 Atl. 687 (an examined or sworn 
52, 95 Fed. 231; 1906. Grunberg v. U. S.. copy becomes evidence); Massachu8etts: 
145 Fed. 81. 96 (again the subject is conru~ed both theory und practice have been unsettled: 
by ignorinp; the two kinds of memoranda); IS57. Crittenden v. Rogers. 8 Gray 452; 1866, 
1914. The J. S. Warden, 3d C. C. A .• 219 Fed. Dugan t'. Mahoney. 11 All. 572; 1869, Adams 
517 (witnes8 1I11owed to "read into the e\·i· ,'. Coulliard. 102 Muss. 173; 1872, Cobb ~. 
dence" a memorandum of past recollection; Boston. 109 Mass. 444 (to be read in the 
here. an inspector of engineering): 1920, di~eretioll of the Court; not" of itself evi· 
Schoberg v. U. S .• 6th C. C. A .• 264 Fed. 1. dence"); 1875. Field v. Thompson. 119 Mass. 
9 (dictagruph operator's notes); Alabama: 151; 1882. Costello v. Crowell. 133 Mass. 
1860. Mirna r. Sturte\·ant. 36 Ala. (j30 (" a 352: WOO. Holden v. Prudential L. Ins. Co., 
part of his evidence"); 1879. Acklen's Ex'r t'. 191 Muss. 153. 77 N. E. 309 (here the Court 
Hickman. 63 Ala. 498; 1905. Alnbamn G. S. is still unappreciutive of the true nature of 
R. Co. u. Clarke. 1·15 Alu. 459. 39 So. 816; the process; the memorandum is said to be 
1910, Birmingham R. L. & P. Co. t·. Seaborn. "pluinly inadmissible", bllt the witness may 
168 Ala. G58, 53 So. 241 ("The true rule. .. "use it to aid him in testifying"); 1908, 
is laid down in the case of Acklen t·. Hick- Atherton v. Emerson, 199 Mass. 199. 85 N. E. 
mun "); Arka7l3us: 1896. Phccnix In~. Co. v. 5ao (doctrine applied); 1908, Cumberland G. 
Amusement Co .• 63 Ark. 187. 37 S. W. 95!l M. Co. ~. Attcaux. 199 Mass. 426. 85 N. E. 
(must be read. and not put in as c\'idence): 536. semble: lIfichigan: 1882. Mason ,. 
California: 18.57. People v. Elyea. 1-1 Cal. Phelp~. 48 Mich. 126, 11 N. W. 413. 837; 
144 (the memornndum cannot be "gi·.'l'n in Hl09. Furrell v. Haze, 157 Mich. 374, 122 N. 
evidence"); Columbia (Diet.); 1908. Sechrist t'. W. 197 (not decided); 1911, Koehler 1>. Abey, 
At.kinlon. 31 D. C. App. 1 (not decided); 168 Mich. 113, 133 N. W. 923; 1912. John-
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1882, COOLEY, .J., in Mason v. Phelps, 48 Mich. 126, 11 N. W. 413, 837: "After she had 
testified that she knew it to be correct, she might have read the entries or repeated them 
as her evidence. Showing the book was no more than his." 

1886, S~IlTII, C. J., in Bryan \'. Moring, 94 . C. 687: "The memorandum thus sup
ported and identified becomes part of the testimony of the witness, just as if without it 
the witness had orally repeated the words from memory." 

A few decisions declare that the writing is not "independent evidence" or 
"in itself evidence ";2 but this is to be construed as meaning merely what 
no one could deny that without being verified and adopted (ante, § 747) 
it is without standing. A few others expressly refuse to allow it to be " read 
in evidence" or II given in evidence." But these must he regarded as un
sound in principle. , 

§ 755. Judicial Discretion in applying the Foregoing Rules. It must be 
• 

conceded that the foregoing detailed rules under the general principle have 
been too reverentI~· regarded as inflexible dogmas. They have now, in their 
technical development, overshot their purpose. That purpose was to se
cure the best available memoQ' of the witness, while guarding against im
position b~· false lise of purporting memoranda. But when the logical 
details of the general principle are made ends in themseh·es .• they tend to 
become vain quibbles, having no relation to pl'obath'e value. 

The truth is that these two grand rules· for memoranda of Past and of 
Present Recollection being the only rules of the Law of Evidence on the 
subject have assumed a size which is out of all proportion to the real risks 

son r. Union Cllrbide Co .. 169 Mich. 651. 134 in evidence"); North Carolina: 1886. Bryan 
N. W. 1079; lIfimzf1:Iota: 1883. Hoffman r. t·. Moring. 94 N. C. 1)87; Oklahoma: 1904. 
R. Co .• 40 Minn. 60. 41 No W. :301 (memoran- First Nat'l Bank 1:. Ycoman. 14 Oklo 626. 78 
dum cannot be "gh'en in evidencc"); ,~/i.Y- Puc. :388; PennslIlrania: 1829. Farmers' 
si88ip]li: 1902. Alabama & V. R. Co. v. Sol 1\1. Bank v. Boraef. 1 Rawle 152; 1866. Selover 
Fricd Co .• 81 Miss. :H4. 33 So. 7·1; Nt'W v. Rexford. 52 Pa. 308; South Carolina: 1817. 
Hamp8hire: 18·10. Haven r. Wendell. 11 N. H. Huig r. Newton. 1 Mills Canst. 423; 1818. 
112; 1869. Kelsen t·. FletC'her. 48 No H. 282 Columbill v. Harrison. 2 S. C. 212; South 
("evidence to go to the jury"); 1874. Watts r. Dakota: 1898. Mt. Terry M. Co. v. White. 
Sawyer. 55 N. H. 40; 1883. Pinkham t·. Bcn- 10 S. D. 1)20. 74 N. W. 1060 (opponent allowed 
ton. 62 N. H. 687; New Mexico: 1910. Terr. t·. to put it in on cross-examination); 1917. 
Hal'wood. 15 N. Melt. 42·1. 110 PilI'. 556 Maupin t·. Mobridge Stllte Bank. 38 S. D. 
(whether it may be handed to the jury. or 331, 161 N. W. 332 (memorllndum of con-
simply relld. not decided); New York: 1857. tents of certificllte of deposit); VeN/zont: 
Halsey v. Sinsebaugh. 15 N. Y. 485 ("read to 1862. Lapham t·. Kclly. 35 Vt. 198; 1884. 
the jury in connection with the oml test i- Davis 1:'. Fie:d. 56 Vt. 426; 1892. Blltes II. 

mony"); 1858. Russell r. H. Co .. Ii N. y, Sabin. 64 Vt. 511. 520. 24 At!. 1013; 1892. 
134 ("in conncction with and :lI1xiliary to the Williams 1'. Wager. 64 Yt. 326. 328. 336. 24 
oral testimony"); 1864. l\Iardy v. Rhults. 20 At!. 71)5 (same; but not as "independent 
N. Y. 346 ("evidence of the fnct"); 1872. e\'idcncc"); Virginia: 1854. Hllrrison II. Mid-
McCormick r. R. Co .• 49 id. 303; 1876. Flood dleton. 11 Gratt. 547 (" being a pllrt of the evi-
t'. Mitchell. 68 N. Y. 509; 1870. Howard r. dcnce"); Wisconsin: 1883. Houndst'. State. 57 
McDonough. 77 No Y. 592 ("may be put in Wie.52. 14 N. W. 865 (may not be "read in 
evidence. not 118 pro\'ing anything of it5eif. evidence "); 1905. Manning r. School District. 
but 119 II detlliled stlltement of the items tcsti- 124 Wis. 84. 102 N. W. 356 ("may be put in 
fled to by the witn('ss"); 1884. Peck r. Valcn- c\·idencc"). 
tine. 94 N. Y. 513!1 (" read in e"idcm'l! in con- '1834. R. v, St. Martin·s. 2 A. &; E. 210; 
nection with and as lIuxiliury to his testi- ISfl3. Bates r. Preble. 151 U. S. 154. 14 Sup. 
mony"); 1889. National t;lstcr Co. Bank t·. 207; 190e. Baird Lumber Co. t·. Dcvlin. 124 
MaddeD. 114 N. Y. 280. 21 N. E. 408 ("reud AlII. 245. 27 So. 425; 1886. Lipscomb 1'. Lyon. 
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and defects of testimonial memory. :\Iodern pS~'chology I exhibits the mem
ory processes as highly complex and varied; its vagaries and tendencies are 
so intricate and so obscure that no one or two rules of precaution can secure 
testimonial trustworthiness. A rigid veneration for these two groups of rules, 
and these only, as the dependable safeguards of the law, is pedantic, in view 
of their limited scope and of the extensi\'e field left untouched by them. They 
are wise enough in themselves, as rules of thumb based on the usual situa
tions presented at trials. But they are mere provisional crudities, in the ; 
light of the complex actual processes of memory. 

Courts should cease to treat them as anything but provisional and crude 
aids to truth. The trial Court's discretion should be allowed to control. 
There should be liberal interpretation and liberal exemption. And no ruling 
of admission should ever be deemed an error worth noticing on appeal. 

III. PRESENT RECOLLECTION REYIVED 

§ 758. General Principle: Any Writing may be used to Stimulate and Re
vive a Recollection. Since the Narration or Communication should repre
resent actual Recollection (post, § 766), it becomes necessar,\' to forbid the use 
of various artificial written aids capable ')f misuse so as to put into the 
witness' mouth a story which is in effect fictitious and corresponds to no ac
tual Recollection. l Under pretext of stimulating the witness' recollection, 
if an actual present recollection results, of the quality sufficient for testimon,\' 
(ante, § 726), the process and the result are legitimate. But these expedients 
for stimulating recollection may be so misused that the witness puts before 
the Court what purports to be but is not in fact his recollection and knowl
edge. Such a result cannot be accepted as testimony; and it is to prevent: 
this misllse of expedients legitimate enough in themselves that some restric
tion may be necessary: 

1827, Mr. ,Jeremy Bentham, Rationale of Judicial Evidence, h. III, c. XI (Bowring's 
ed., vol. VI, p. 44.6) : "If on the part of the witness the testimony be the product of the 
imagination, instead of the memory, incorrectness is, in so far, the quality given to it. 
If, for want of such helps which on the particular occasion may happen to be neces
sary, recollection fail to bring to view any such real facts as with these helps might and 
would have been brought to view, incompleteness in the mass of the evidence is the 
result. But, by the same suggestions by whidl, in case of veracity, memory alone would 
be assisted and fertilized, it may also happi!n thatinrention (which, where testimony is 
in question, is synonymous with mendacity) shall also be set to work, and rendered pro
ductive. To administer assistance to recollection, to veracity to administer, not assist
ance, but obstruction, to invention, to mendacity, in these we see two opposite, and, to 
a first view, irreconcilable, pursuits. How then to reconcile them? or, at any rate, to do 

19 Nebr. 521. 27 N. W. 731; 1883, Vinal 11. 590. 67 N. W. 483 (excluded because not 
Gilman, 21 W. Va. 309. offered as a part of anyone's testimony). 

If surh a verification is lacking, the paper § 755. 1 Sec the materials collected in the 
of course cannot be handed in or used: 1893, present writer's "Principles of Judicial Proof", 
Flint's Est&.tc, 100 Cal. 391, 399, 34 Pac. 863; cited ante, § 725. 
1914, 'Du Perow 11. GroolIles, 42 D. C. App. § 758. 1 Compare the other rules directed 
287 (excluded because not used to refresh to the same end, against other false aids than 
memory); 1896, Imhoff v. Richards, 48 Nebr. writing (posl, U 769, 786). 
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what is possible to be done towards it? In this question may be seen a problem, the 
solution of which is no less conspicllous for its difficulty than for its importance. The 
first point to be considered is the natural opposition between the two ends. In the in
stance of any arrangement by which recollection is assisted. how natural, if not neces
sary and una\'oidable, it is, that mendacious im'ention should receive assistance like"ise? 
In the instance of any arrangement by which mendacious invention is obstructed, how 
natural, if not necessary, it is, that recollection should be SUbjected to interruption like
'\\ise?" 2 

The purpose being to allow the legitimate use of written aids, while pre
venting their misuse, it would seem that no hard-and-fast rules can be laid 
down for invariable application. That which is suspicious and reprehensible 
in one instance may be entirely trustworthy in the next. No unerring marks 
of impropriety can be named absolutel~·. 

It follows, therefore, that any writing whatever 1"S eligible for use, while, on /1,' 
the other hand. any wrifl~lIg whaiacr 1IIay. in the circumstances, become im ....... 0) 
proper.3 This has been well put in the following passage: 

183.5, Sir C. A. Lewin. Note to Lawes v. Reed. 2 Lew. Cr. C. 152: "Where the object 
is to revive in the mind of the witness the recollection of the facts of which he once had 
knowledge, it is difficult to understand why any means should be excepted to whereby 
that object may be obtained. Whether in any particular case the witness' memory has 
been refreshed by the document referred to, or he speaks from what the document tells 
him, is a question of fact open to observation, more or less according to the circumstances. 
If in truth the mernor.r has been refreshed, and he is enabled in ('on~eqllence to speak to 
facts with which he was once familiar, but which afterwards escaped him. it cannot signify, 
in effect, in what manner or by what means these facts were recalled to his recollection. 
Common experience tells every man that a very slight circumstance, and one not in point 
to the existing inquiry. wiII sometimes reviw the history of a transaction made up of many 
circumstances. . .. Why, then, if a man may refresh his memory b~' such means out of 
court, should he be prccluded from doing so when hc is under examination in court?" 

It is worth while. therefore, to note that none of the rules ju.Yt examined 
for past recorded recollection hare any bearing on the pre:~ent subject. The--... 
confounding of the two has led to many misguided rulings. 

§ 759. Writing not-mad~L~Y .. :W'ipness bimself. That the paper,was not 
written.pYJh~ witness himself is therefore .I1oJau\.t ~I!)t" The witness' may 
or may not, in a given instance, with propriety make use of it; but the aid 

2 Compare also Bentham's other passage: papers to which he alluded. or any other"); 
ih. h. III. c.1I (Bo\\Ting's ed., vol. VI, p. 386). 1852. Huff v. Bennett. I) N. Y. 337 ("sny 

. 3 Accord: Eng.I8lO. Henry v. Lee. 2 Chitty written instrument"); 1880. Bank v. Zorn. 
124 ("an~' document"); U. S. 1911). Turner v. H S. C. 444. 
Turner. 90 COlin. l)i6. 98 AU. 324 (approving In the following cases the \\Titings were 
the text above) ; 1921. Neff::. Neff. 96Conn.273. held to be properly used under the circum-
114 Atl. 126 (approving the text above): stunces: 1872. Waters t'. Waters. a5 Md. 53!! 
1843. Dunlop v. Berry. 3 Scam. 111. 327 ("this (counsel conSUlting his notes); 1906. Horton 
or any other paper"); 1866. J\liner v. Phillips. t'. Robert. 11 P. R. 168. 185; IS78. Stute v. 
42 Ill. 131 (" the witness had the right to rc- Cardoza. 11 S. C. 23S (a diary in a shorthand 
fresh his memory by referring to this or any known to the witne;3S only); 1901. Smith v. 
other paper"); 1893. McNeely v. Duff. 50 Hawley. 14 S. D. 638. 86 N. W. 652 (an inad
Kan. 488. 492. 31 Pac. 1061 (by "any book missible document). 
or memoranda". whether admissible or not. Compare the citations post. §§ 786-788. 
in themsch'es); 1804. Lh-ingston. J .. ill Stein- which rest upon practically the 8sme prin
bach 17. Ins. Co" 2 Caines N. Y. 131 ("the ciple. 
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:.. \<' t:;~ Ill~Y. equally be a legitimate one even though another person prepared the 
Iwrltmg: 

1810, EL!.ENBOROUGH, L. C. J., in Henry v. LeI!, 2 Chitty 124: "If upon looking at any 
document he can so far refresh his memory as to recollect a circumstance, it is sufficient; 
and it makes no difference that the memorandum is not written bv himself, for it is not 
the'memorandwl;tbii'f liilh-e-evidenee:but the recollection Qf the wftness." .' .. -..... -..... -........ ~ ..... ,'~ - '.- , 

• 

This concluding e:-..-pression of Lord Ellenborollgh's concisely states the prin
ciple, and has become a classic phrase in judicial qHotation.~· Occ8:sionall.':, 

r the paper has been required at lea~t. to hu\'(' heen writ.ten under the witncss' 
\ direction, or to be known by him to he corrcet;2 hut this is generally due to a 

confusion of this subject with the subject of past recollection (allie, § 748). 

§ 7119. 1 Accord: EXGLASI>: 17'iG. Dm'h
CS8 of Kingston's Case. 20 How. St. 'fr. G19: 
li9G. Vaughnn t'. Mnrtin. 1 Esp. 4-10. scm/lie: 
1835. Lawes I'. Reed, 2 Le\\·. Cr. C. 152 (wit
ness u~ed note8 of counsel made at former 
trial) ; 

UNITED STATES: Federal: 1901. Brcese r. 
U. S., 45 C. C. A. 535. 106 Fed. 680 (hank
books); 18G4. Hill v. State. Ii Wis. 67.'; (" it 
matters not whether the memorandum was 
made by the witness or another"): 1877. 
Folsom t·. Log-drh'ing Co.. ·11 Wis. li02; 
Alabama: Hl14. Rilev 1'. Fiet<,her. ISS Ala. • 

5iO. 64 So. 8;; (bill of (>xceptions from former 
trial); Conncctiwl: 1921. NetT I'. Neff. (16 
Conn. 2i3. 114 Atl. 12ti (cited l'O.~I, § i(l): 

GeQruia: Hl05, Shrouder 1'. Swte. 121 Ga. 61;;. 
49 S. E. 702 (rerorri of mortgagC'>!): l/lil/ois: 
1843. Dunlop v. Berry. ·1 Sram. 327 (a plead_ 
ing); 18GG. Miner v. Phillips, ·12 Ill. 1:31 (a 
newspaper); 1916. Sco\·iIIMfg. Co. v. Cas;id~·. 
275 III. 4G2. 114 N. E. 181 (order hook); 1~J2:!. 
Walsh v. Chicago It. Co .. aoa III. :;:m. 1:35 N. Eo 
i09 (ph~'sician's testimony to an ('x:lmina
tion 01 an insured); IndiuM: 1911. Fedel'al 
U. Suret~· Co. t·. Indiana L. & M. Co .. lie; 
Ind. 328. 95 N. E. 110! (Il1mh~r hauler allowed 
to refresh from a de\i\'C'ry-,,\ip not made 
out by him); Maine: 185·1. StatC' v. Lull. :Ji 
Me. 24G (made b~' witne~5' derk): Massa
ChIL8C/~: 1903. Com. ,'. Burton. IS:; ;\1<10". 
461. 67 N. E. 419 (telegram); l!'IOG. Fay,.. 
Wnlsh. 190 Muss. 374. i7 N. E . .j.l; Michiyan: 
18iS. Cameron t" Bial'kmun. :3(} Mich. 108 
(entries copied hy others); Millnc.,Q/a: IS!):!. 
Cuh'er v. Lumber Co .. 5:l Minn. 3GO, :11;5. 51; 
N. W. 552; New Jersey: 1920. State I'. Gruieh. 
95 N. J. L. 263. 112 Atl. 5!J4 (paper written 
by H .• prepared in presence of L .• allowed to 
be shown to L. to refresh his memory); New 
York: 1852. Huff v. Bcnnett. 6 )<. Y. 33i 
(newspaper report); ISi2. McCormick r. R. 
Co .• 49 N. Y. 303 (" made by himself or by 
any other person "); 11:;8:3. Bigelow v. Hall. 91 
N. Y. 145 (" whether made by himself or an
other"); 1904. Taft v. Little. 178 N. Y. 127. 
70 N. E. 211 (R. allowed to test.if\" from a 
memorandum made by R,'s bookkeeper). 

• 
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SOIl/h Carolina: 1845. O'Xenle ,'. Walton. 1 
Hi!'h. 2:3·1: 1857. Berr.,· '1' •• Jourdan. 11 S. C. 
ti7 (eopy of de('d. prepared by counsel); 1880. 
Bank r. Zorn, 14 S. C. 444 (" without regard 
to by whom mndc"): 1881. Stat(' c. Collins, 15 
S. C. an ("not material t.hat the witness did 
not himself make the reeord "); Vermont: 
HJl(j. Nelson & Wallace 1'. Gihsun. 1)0 Vt .. 42:3. 
98 Atl. 1006 (hooks not p<'rsollally known 
to be correct. used to refr<,sh recollection 
"as corrobornth'c "); W e.,t l' irui1lia: HJ22. 
Browning r. Hoffman. W. Va. '. 111 S. E. 
·192 (nursc's bedside dmrt) . 

So nl~o all the instances cited P08t. § 7G1. 
where a depositioll or former testimony was used. 

In mnny ca~es it i~ impossible to say whether 
the case \\'a~ one of refreshing present recollee
lion or of adopting past recollection. 

: Eng. 1827. !\Ieagoe v. Simmons. 3 C. &. 
P. 75; U. 8. Ala. 1879. Acklen's Ex'r v. Hick
man. G:1 Ala. 498; 1898. Walker v. State. 
11 i Ala. 42. 2:3 So. 149 (memorandum not 
known to be correct. excluded); Cal. C. C. P. 
§ :!047; Ida. Compo St. 1919. § 803:3 (liko Ca\. 
C. C. P. § 2047); 1!J21. State V. Ramirez. 3:3 Ida. 
SO:!. I!)!) Pac. ;jiG (sheriff's usc of notes of a 
con\'ersntion with accused. made by tho 
district at.torney. held improper; the Court 
admits the sound principle. but holds that 
Compo St. § 80:3:3 is controlling; yet a better 
solution would have been to hold that the 
Code pro\'ision applied onl~' to records of past 
recollection); MasB. 1853, Coffin v. Vincent. 
12 Cush. 98; IS5i. Davis 11. Allen. 9 Gray 322; 
Mo. 1!l14. State f'. Patton. 25;; Mo. 245. 164 
S. W. 22:~ ("the Missouri rule is ... against 
the rule urged by Wigmore'!! Greenleaf. IGth 
cd.. § 4:39 c; where it is said that the memory 
of the witness may be refreshed by any paper. 
wlltthcr the same is known by the witneBlI to be 
rorrcot or not: this view of Mr. 'V. haB been 
followed hy our St. Louis Court of Appeals. 
Ebcrsol. 1'. In\'e~tment Co .. 1:30 Mo. App. 308; 
we do not find this statement of the learned 
lIuthor and of the Court of Appeals to he 
horne out either by the CMeS which he cites to 
support it. or by the great weight of the au
thorities which we have examined"; the fact 
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(/ 
But, though the.\\,itl~ess' all.thorship is not essential to the use of the paper, ,.' 

it is obvious~HiatPapers prepared by others may, under circumstances spc- . 
cially dangerOlls, be excluded from use.3 This was the case in one of the 
oldest precedents: 

1753, L. C. H.-\RDIV!CKE, in .'[ation of Noel. quoted in 3 T. R. 752 (the witness referred 
frequently to six sheets transcribed by her from a digest by her solicitor c.f notes furnished 
by her; the witness had made alterations in his manuscript, but its use was forbidden) : 
"Whether there has been any tampering or not I know not: but I know there has been a 
great mistake ... , Should the Court connive at such proceedings as these, depositions 
would really be no better than affidavits. . .. I might as well let the attorney draw an 
affidavit for her and us~ that instead of a deposition." 

§ 760. Writing not Original, but a Copy. That the paper is a copy, not an 
origj,Il~.I! is also Do.essential·fault. The only q1lestion is whether in fact it is 
genuinely calculated to revive the witness' recollection; and for this pm'pose 
a copy may conceivably be entirely satisfactory.t ' The radical difference of 
is, howe\'er. that no authorities are cited in the 
Greenleaf pas,;age in support of the abo\'e 
phrased statement: the passage reads: .. That 
the paper was not written by the will~C88 him.,elf 
is no objection", and then n Note 1 cites 
twenty-one authorities in support of that 
statement: these authorities do support it. 
except that one is not verifiahle, being miscited 
by volume or page. and is therefore out of 
question. and one is capable of being mis
understood: then the text continues. .. and 
it is therefore incorrect (confusing this with tho 
preceding subject) to require that the paper 
be onc written by the witnesS or under his 
direction or known by him to be correct". 
and then a Note 2 cites four authorities as 
examples of a requirement indeed so made. 
but incorrectly so made; it is likely that a 
hasty perusal imagined that these authorities 
were cited as supporting the doctrine appro\'ed 
in the text): ],font. Rev. C. 1921. § 10664 (like 
Cal. C. C. P. § 2o.m : N. J. !!l07. Hill v. 
Adams Express .Co .. 74 N. J. L. 338. 68 Ati. 
94 (distinction of two kinds of refreshing. 
ignored): Or. Laws 192. § 859 (like Cal. C. C. 
P. § 2047): P.I. C. C. P. 1901, § 338 (like Cal. 
C. C. P. § 2047): P. /l. Hev. St. & C. § 1522 
(like Cal. C. C. P. § 2047): S. C. 1878. Stato 
v. Cardoza. 11 S. C. 238; Tex. 1899. Burk.~ 
~. State, 40 Tex. Cr. 167. 49 S. W. 389. semble. 

J Accord: 1842, Layer v. Wagstaff. 5 Beav. 
462 ( .. I cannot consider it rt right thing for any 
solicitor to prepare depositions for a witness 
before examination ... ' If he goes before 
him [the examinerl with the depositions al
ready prepared, it is a reason for suppressing 
them "); 1905, State v. Teachey. 138 N. C. 
587. 50 S. E. 232 (dying declarant's nffidavit. 
used by an auditor). 

Add the citatioIl3 post, §§ 78&-788, which 
rest upon the same principle. 

§1SO. 1 Accord: ENGLAND: 1756. Tanner II. 
Taylor, in 3 T. R. 764 (copy of account-book 
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entry); 1776. Duchess of Kingston's Case. 
20 How. St. Tr. 619; 1790. Doe ~. Perkins. 
20 How. St. Tr. 749; !821. R. r. Edmonds. 1 
State Tr. N. s. 78.~. 827 (the original here being 
lost); 1825. Gardner Peerage Case. Le Mar
chant's Rep. 65; 1827. Anon .• 1 Lew. Cr. C. 
101 (copy of account-book entry); 1853. R. 
1'. Williams. 6 Cox Cr. 343 (deposition). 

UNITED STATES: Colorado: 1881. Lawson 
1'. Glass. 6 Colo. 1:34: Connecticut: 1885. Erie 
Presen'ing Co. r. Miller. 52 Conn. 444 (copies 
of way-bills); Florida: 1904, Davis v. Sta'le. 
47 Fla. 26. 36 So. 170 (witness allowed to re
fer to a copy of stenographic notes. made after 
adjournment: apIJro\'ing Volusia Co. Bank v. 
BigeloW. cited allte. § 749. n. 1): Georgia: 
1891, Finch v. Barclay. 87 Ga. 393. 13 S. E. 
566 (copy from account-books): I/linoilJ: 
1855. Iglehart !'. Jernegan, 16 111. 513 (extract 
from copy of testimony in bill of exceptions) ; 
1870. Chicago R. Co. D. Adler. 56 III. 345: 
Maine: 1878. Da\'ie v. Jones, 68 Me. 393 
(copy of account-book entrY); 1900. Pierce 
v. R. Co .• 94 Me. lil, 47 At). 144; Maryland: 
1875. Bullock r. Hunter. 44 Md. 425: Massa
chU8ctlS: 1853, Coffin v. Vincent, 12 Cush. 
98 (copy of printed form): 190a. Com. v. 
Burton, 183 Mass. 461. 67 N. E. 419 (telegram): 
,~[ichioan: 1878, Cameron r. Blackman. 39 
Mich. lOS; 1883, Hudnutt v. Comstock. 50 
Mich. 596, 16 N. W. 157 (copy of acc;)unt
book entry); Nebr/J.8ka: 1878, Clough v. 
St.ate. 7 Nebr. 3a6 (extracts from witness' 
official records): 1912. Erdman D. State. 90 
Nebr. 642. 134 N. W. 258 (newspaper); New 
York: 1852. Huff 1'. Bennett. 6 N. Y. 337 
(new~paper COllY); 1864. Marcly v. Shults. 
29 id. 346: 1872. McCormick v. R. Co .• 49 
N. Y. 303; 1904. Taft v. Little. 178 N. Y. 127. 
70 N. E. 211 (R. allowed to testify from memo
randa made by his bookkeeper from book~ 
made up from data furnished by R.'s foreman) ; 
OrC(Jon: 1901. Haines v. Cadwell. 40 Or. 229. 
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principle between this use and that of a copied record of past recollection 
(ante, § 749) is plain; there is here no necessity of accounting for the original 
• 
III any way: 

1843, Sau:LDs, J., in Dunlop v. Berry, 5 III. 327 (the witness refreshed his memory as 
to the contents of a return by looking at the copy of it in the declaration): "It was com
petent for him to use the dcclaration or any other paper for the purpose of refreshing his 
memory upon the subject." 

1852, JEWETr, J., in Huff v. Bennet, 6 N. Y. 337 (the witness used a newspaper report) : 
"It is well settled that he is permitted to assist his memory by the use of any written in
strnment j and it is not necessary that such writing should have been made by himself, 
or that it should be ~n original writing, providing after inspecting it he can speak to the 
facts from his own re.::o!lection." 

1877, COLE, J., in Folsom v. Log-dril'illg Co .• . jJ Wis. 602 (the ,vitness, testifying to the 
amount of damage, used a copy made recently by K. from a copy of original contempo
rary memoranda j the other papers having become defaced): "This kind of evidence is 
open to more or less suspicion, because ... it lIlay lead him to suppose he recalls facts 
when he really does not. But this affects the credibility rather than the competency of 
the testimony." 

§ 761. Writing not mllde at the Time of the Event; Depositions and Former 
Testimony. That the paper was not drawn up about the time of the events 
is not a fault. The recollection may be equally refreshed by a recent note 
as by some contemporaneous record. It might, in fact, be argued that there 
was less danger of reliance upon the record itself and more probability of ac
tual refreshment where the paper was one confessedly having no value a.s a 
contemporaneous record of past recollection. 

There is adequate authority for the result thus required by principle.! 
Yet the greater number of decisions, and most of the' obiter dicta', announce 
--.-~'-........ - ,--.~----.~ ...... - -', .... , ..... -.. ,~ .. '" .... ,~ ..... ~.- ."-~'- .. - , .... ' .,~ ._ ........... " .. . 

a's a requ'irementthat Hie memorandum used must have been macJe~' contem-
poraneously or nearly so " with the events, "at or near the tiine," with the 
same varying phrases used in the rule for Past Recollection (ante, § 745). 
These &uthorities fall into two groups. (1) A very few declare on principle 
that no real revival of recollection can be had from a paper not made at the 

66 Pac. 910; Rhode Island: 1902, Welch and 
Co. v. Greene. 24 R. I. 515, 54 Atl. 54; South 
Carolina: 1857. Berry tl. Jourdan. 11 Rich. 
67. 78 (witness to lost deed. allowed to usc II 

cOpy); 1899. Sloan v. Pelzer. 54 S. C. 314. 32 
S. E. 431; Texas: Houston &; T. C. R. Co. r. 
Burke. 55 Tex. 342; 1891. Watson v. Miller. 
82 Tex. 285. 17 S. W. 1053: Utah: 1917. 
Sagers v. International Smelting Co., 50 Utah 
423.168 Pac. 105 (damage to crops); Vermo"t: 
1883, State 'V. Hopkins. 56 Vt. 258; Viroinia: 
1854. Harrison v. l\liddleton. 11 Gratt. 530. 
547 (COpy of field notes). 

Contra: 1896. Hopper t .. Beck. 83 Md. 
647. 34 At!. 474 (n ledger copied from a day
book copied from another book. rejected). 

In a few cases the writing was apparently 
treated and used as a record of past recollec
tion. and hence the queition of originality 
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wa~ material: 1884. Clifford v. Drake, 110 III. 
Vl5; 1887, Bonnet t·. Glatfeldt, 120 III. 166, 
11 N. W. 250; 1881. Com. v. Ford. 130 Mass. 
66. 

§ 761. I 1921, Neff v. Neff. 96 Conn. 273. 
114 Atl. 126 (detective allowed to refresh her 
memory by reference to the stenographer's 
transcript of notes taken from witness' dic
tation): 1880. Bank v. Zorn, 14 S. C. 444 
("without regard to when or by whom made"); 
1917. Sagers v. International Smelting Co., 50 
Utah 423. 168 Pac. iD5; 1877. Folsom v. Log
drh;ng Co .• 41 Wis. 602, and the authorities 
cited undel' the general principle (ante. § 758) ; 
also a number of cases referred to in the pre
ceding sections. which. it will be seen. must 
have involved tho use of papers made long 
after the event and sometimes jU8t before the 
trinl. 



• 
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time.2 Their reason seems amply discredited by every-day experience. 
(2) The greater number ~implyadopt the rule established for Past Recollection 
(ante, § 745), without observing the radical difference between the purposes 
of the two sorts of papers.3 The confusing use or the phrase" rerreshing the 
memory", for both classes of recollection, has contributed to this result; yet 
it is singular that the discrimination between the two should have been clearly 
perceh'ed in the topics of the two preceding sections, and not in the present 
instance.3 

The instance which is at once the plainest test of principle and the most', ,," 
common in practice is that of· a deposition or report of prior testimony,/rHere",,'· ·r::., . 
the document was certainly not made at or near the time of the events ob- ,~~., 
served; but orthodox practice has always conceded that the witness may 
rerer to it to re£resh his memory, either on direct examination or on cross
examination.4 The rulings in which this has been refused lUlYe apparently 

, 1878, State r. Cnrdoza, 11 S. C. 238 
("must be contemporary with the even't notl'd, 
otherwise it would not necessarily be associated 
with the state of mind that existed when the 
impression on the memory wns made "); 1869, 
Pinney t'. Andrus. 41 Vt. 648 (" It is obvious 
thnt a memorandum made from recollection 
mewly. and so long after thp transaction to 
which it refers, would not be likely to aid the 
recollection of the witness "). 

3 1838, Stein keller v. Newt'ln. 9 C. & P. 
313; 1849, Whitfield r. Aland. 2 C. & K. 1015: 
1884. Maxwell's Ex'rs v. Wilkinson. 113 U. S. 
657. 5 Sup. 691; 1884. Paige v. Carter, &1 Cal. 
489; Cal. C. C. P. § 20-17; 1889. Sanders t'. 
Wakefield, 41 Kan. 11. 20 Pac. 518; 1895. 
Johnston v. Ins. Co .• 106 Mich. 96. &1 N. W. 
5; 1883, Bigelow t'. Hall. 91 N. Y. 145; and 
the other Codes cited ollte. § 736. 

'ENGLAND: 1682. Coningsmark's Trial. 
9 How. St. Tr. 1. 32 (showing to the witness 
his examination before the mngistrate); 1835. 
Lawes v. Reed, 2 Lew. Cr. C. 152 (refreshing 
from notes of counsel); 1837. R. I'. Edwards. 
8 C. &: P. 26, 31 {the witness was shown the 
dep02itions and asked to refresh his memor~' 
Cr.Jm them; this was allowed without question; 
then when it appeared that he could not re!ld 

}T.. an officei' of the Court read it O\'er to 
; 1839, Smith v. Morgan. 2 1\100. & H. 
(\\itness allowed to use his own deposi
to a limited extent); 18-18, Wightman. 

in R. v. Mullins, 3 Cox Cr. 526. 528; 1850. 
v. Barnet. 4 Cox Cr. 269; 1851. R. I'. Watson. 
C. & K. 111 (allowing anyone who heard 

to refresh from the written deposi
tion); 1851. R. v. Ford, 5 Cox Cr. 184 (quoted 

\ post. § 7&1); 1853. R. £'. Williams. 8 Cox Cr. 
343 (on direct examination. the witness' de
position WILS allowed to be put into his hm.::\s. 
"011 the ground of refreshing the memory of 
the witness"; on his ullswering the question 

I Htill unfavorably. the counsel was allowed to 
put a leading questioll; Williams. J .• obsen'-
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inl!: that he had before ruled thus and been 
sustained by thl'! Queen's Bench. and that it 
"was not new law"); 1863, R. r. Quin. 2 F. 
& F. 1'lS (c'alling his attention t'l his Cormer de
p08ition): 1867. R. t'. Wiggins, 10 Cox Cr. 
562 (similar). 

UXITED STATES: Ark. 1855. Atkins v. 
State. 16 Ark. 568. 589 (refreshing by a de
position): Cal. Hl03. People v. McFarlane. 
138 Cal. 481. it Pac. 568 (refreshing by a copy 
of former testimony); III. 1855, Iglehurt v. 
Jernegun. 16 Ill. 51:J (refreshment from certi
fied copies of bill of exceptions contuining testi
mony at another trinl); Ind. 1872. Hsrvey v. 
State, '10 Ind. 519 (reading aloud her former 
testimony to one who could not reud); 1884. 
Johnson r. Gwinn. 100 Ind. 466. 474 (reading 
over the witnes~' preceding testimony on the 
suhject nt his request); 1887. Stanley v. Stan
ley. llZ Ind. 145. 13 N. Eo 261 (culling atten
tion of witness to his former testimony); 
101m: 1880, State v. Kremling. 53 lB. 209 
(witne,;s looked at the minutes of his testi· 
mony before the grand jury); La. 1904. State 
v. Aspara, 113 La. 940. 37 So. 883 (stena
grnphic n'port of formt'T testimony) ; ltfd. 1921. 
Mercantile Trust & D. Co. v. Rhode. 137 Md. 
36Z. 112 Atl. 574 (party's reference to his 
stenographer's note-book to show error of 
trans('ription of letter. not allowed; the ruling 
is incorrect. because here the witness was 
merely trying to explain the incorrectncss of 
transcription) ; Mich. 1864. Beuubien 17 •. 

Cicotte. 12 Mich. 459. 485 (the counsel's 
minutes were allowed to be read to him; 
.. the precil'(l modes of recalling a "itness' 
lUemory to facts which he has forgotten CBn
not be arbi trarily restricted; and if suspieioU8 
menns should e\'er be used. the remedy is to 
he found in cross-cxamination and comment H) ; 
Mu. 1919. Vest v. Kresge Co.. Mo. App. 
-. 213 S. W. 165 (distinguishing the use of 
1\ d~position to impeach one's own witness); 
N. Car. 1894. State v. Staton. 114 N. C, 813. 
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been influenced more or It-s5 hy the apprehension that thereb~' the counsel, 
when a cross-examiner. might eyade the rille (l)().~t, § lOH';) which forbids the 
witness' prior contradictory statements to be introdllccfl as independent 
testimony, or that the counsel on a direct examination might e\"ade the rule 
(post, § 902) against impeaching one's own witness by his contradictory state
ments.5 But neither of t.hese rules in themseh"cs interpose an~' obstacle. If 
an evasion of them is reany being attempted, with the rel'reshmcnt of recol
lection as a mere pretext, then the judge Illa~' interpose. But it is a singular 
proposal to forbid a legitimate proceeding br a uniform rule, merel~' because 
of a possible evasion. whieh can be dealt with adequately whenever it is at
tempted. 

§ 762. Writing must be Shown to the Opponent, on Demand, for Inspec
tion and Cross-Examination; Memoranda used before Trial. Oil a gen
eral principle (post, § 18tH), ha\'ing in view the risk of imposition and false 

. _ aids, against which the opponent is entitled to the means of protection, the 
writing must be shown to him on request. Furthermore, as by this opportlmity 
of i71'iiieiitioii,'thc cipponent is gunrded against imposition clearly apparent. so 
by cro8s-examination based on the paper he may further detect circulUstanees 
not appearing on the surface, and ma~r expose all that detracts from the weight 
of testimony: 1 

815. 19 S. E. 96 (hy memorandum of former 
test.imony); IS\lG. State v. Finley. 118 N. C. 
1161. 24 S. E. 495 (using a de\>osit.iou): Oil. 
18S9. Williams. J .• in Hurley 1'. Statl'. 40 Ohio 
St. 323. 21 N. E. 1\45 ("The repetition of the 
statement itself. referring to the circumst!lnce~ 
of its utterance, would be thl) most likely 
means of awakening tilt! recollection of the 
",itness"; herll using the witness' former 
tl'stimony}; Va. InO-t. Portsmouth St. R. 
Co. V. Peed's Adm'r. 102 Va. 002. -1 i S. E. 850. 

Compare § 764, post. 
• Eng. 1850. R. 11. Stokes. 4 Cox Cr. 451. 

Williams, J. (",itaess not allowed to have 
memory refreshed on cross-examination, by a 
delJOsition, because not contemporaneous); 
U. S. 1859, Brown ". State. 28 Ga. 211. 8emble 
(reading former testimony on cross-examina
tion. forbidden); 1858. Com. to, Phelps, 11 
Gray 73 (the district-attorney had asked his 
witnesses" to recur in their own minds to their 
testimony before the grand jur~·. and then 
state when and how often" they had bought 
liquor; this was held improper; Shaw. C. J. : 
.. To ask what he testified to before the grand 
jury hilS no tendency to refresh his mcmory") ; 
1892. U. S. V. Cross, 20 D. C. 377 (a witness' 
memory cannot be refreshed by re-stating his 
former oral testimony). 

The Federal Supreme Court has unfor
tunately, in Putnam v. U. S. 687, 16 SuP. 923 
(1896), complicated .'l. ,'cry simple question 
and added the weight of its authority to the 
side that is wrong both in hi~tory and in prill-

42 

riple. by ruling that this refreshment by such a 
reference to former testimony cannot be made, 
since the reference i~ hased on a non-contem
Jlorane()u~ record. It ought to ha \'e been 
ohvious that evcn if there were II rule agnin"t 
refreshing by non-contemporaneous pal'er,). 
that rule could not apply where the refresh
ment was by oml questions of thl' counsel. 
and not by the witness' use of a puper. But 
the opinion in Putnam v. U. S. also prrJcecds 
on a rudic!;! misllnderstanding of lVIelh.uish ~. 
Collier. 1JOst. § 902 (impeachment of one's 
own witness). 

§ 762. I Accord: EnO. 18N. Sinclair v. Ste\'l!n
son. 1 C. & P. 582; 18:33. Gregory v. T:wel'\1er, 
6 C. & P. :lSI; IS58. Palmer V. MeLear, 1 S\\,. 
& Tr. 149; Call. 19U;. MC'Lean v. Merchal1~' 
Bunk, 27 D. L. R. 156. Alta. (title to un au';o
mobile; the witness having used a paper/ of 
ite~s to refresh her mem(!r~ on cross-ex!)1mi
natIOn. counsel eross-exalllllllug was held I en
titled to look at the pllller); U. S. 
Morris v. U. S .• 80 C. C. A. 112, 149 Fed. 
1879. Acklen's Ex'r V. Hickman, 63 Ala . 
1916, Capital Traction CO. V. Hoover, 45 
C. Apr>. 247 (" !lny paper shown to and 
by a witness while upon the stllnd". 
not a paper merely shown for 
1908. Harman V. Illinois & E. COllI Co., 
Ill. 36. 86 N. E. 625; 1870. McKivitt V. Cone, 
30 In. 455; 1856, Com. t·. Fox, 7 Gray 585; 
1866. Com. I'. Haley, 13 All. Mllss. 58;; 1866, 
Com. v. Lanman. 13 All. 563 (discretion of 
Court); 1882. Com. v. Jeffs, 132 Mass. 5; 

-
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1794, EYRE, L. C .• J., in Hardy's Trial, 24 How. St. Tr. 824: "It is always usual and 
very reasonable, when a witness speaks from memorandums, that thl' counsel should have 
lin opportunity of looking at those memorandums. when he is cross-<'xamining that wit-
ness. " 

1827, R. v. Ram.<Jdcll, 2 C. & P. 603; the witness gave a date as six months before; when 
the counsel put n paper in his hand, he then named the date as nine months before; the 
opposing counsel demanded to scc it; Witness' counsel: •• I submit my friend has no right 
to see it, unless he will read it in evidencc." Tf;!I,'n:lwE:-I, L. C. J.: "You put the paper 
into the witness' hands to refresh his memor~'. I t is vcry usual for the opposite counsel to 

, see it and examine upon it, and I think he has It right to see it." 
1854, KINDERSLEY, V. C., in Lord v. Colrill, 2 Drewr. 205: "If a paper is put into the 

hands of a witness to refresh his memory, if after that nothing comes of it, if 1I0thing more 
be done, then the other party has 110 right to look Ilt it. But if anything further is done. 
if the witness is asked and answers questions about the document or the facts referred 
to in it, then at law the party on the other side has the right to see the document .... 
If I were to follow Illy own opinion as to what would be just and right, I should say every 
document whate\'er ought to be produc:eti; ... every document produced should, I 
think, be showlI to buth sides." 

1876, COOLEY, C .. 1., in Dill/mit \ .. Sel'llI, 34 l\Iich. :369: "The other party had a right 
to know what the melJlorandulll was 011 which he relied, aud whether it 2 had any legiti
mate tendency to hring the faet in controversy to mind. It woulrl he Il dllngcrous doc
trine which would permit a witness to testify from secret memorllndum in the way which 
was permitted here. . .. The defendllnt WIlS entitled to see it lit the time in order to 
test the candor and integrity of the witness." 

Clear..~s, the. justice of this would seem to hl', there are Courts which deny 
, it, and others which seem to.3 Ther arc lell away, in most instances, by per
ceiving the general distinction between a record of past recollection and It 

paper revi\·ing present rc('ollection, and h~' concluding that, bccause the rule. ,.I. 
about producing originals applies to the foruH'r (mtfc, § {.19) but not to the~; (. ' " 
latter (ante, § iGO), therefore it is unnecessary to produce and show the paper ; ::,'~. ~ _, 
to the opponcnt. These decisions, howen'r, Ul:C_m...u_sma II ,miuority, and .' " 
have no principle to s~ppoff'them, Just how much of the document may 
be examined by the opponent (for cxample, when it is a book of accounts)~, , 
depends much on the eirculllstances of each case; 4 in gent:ral,,tl.J.t! r arts rei!t-\'" ,"h, /.:' 

th'e to the subject of testimony, not merely thc parts used by the WItness;'" ,_".:._:., 
may be seen. 

The rule .should apply, moreover, to a mcmorandum c(m~lIltedfor refresh
ment before trial and not brought b~' the witness into court; for, though there 
is no objection to a memory being thus stimulated, yet the risk of imposition 

1873, Com. I). Burke. 114 :\IaR~. ::!(il (allow
able after, not before, dirp('t ('x:lI11inlltion); 
1882, People v. Lyons. 49 Midi. 7S. 1:3 N. W. 
365; 1890, Manufacturing Co. ,'. Pllltt. 83 
Mich. 419; 47 N. W. 330; I8-W. Hall v. Uny. 
18 N. H. 12H; 1870, Peck t. Lake. 3 Lan~. 
N. Y. 134; 1870, Tibbetts I'. Slcrber..:, GO 

: Barb. N. Y. 201; 1917. State If. Deslo\,cr8. 
40 R. I. 89, 100 All. (1-1; 1878. State ». Cnrdozll. 
11 S. C. 238. 

\ 
• 
, 
, 

, 
• , 

• , , 

• 

.. Miq!)rintcd Ul! .. he" in the originll!. 
"1834. H. t'. St. Martin·s. 2 A. ,Ie. E. 210. 

.,·mb/a; IS;;·\' .·\ddillgtoll r. Wilson. 5Ind. 133; 
1851. State 1'. Check. 13 Irp.d. N. C. 114; 
1886. Davellport v. McKee. !l4 N. C. 330 
(doubtful); IS86. First N. Bnnk of D. v. First 
K. Bunk of W .. 114 PII. 1<. {; Atl. 366 (doubt
ful); 1b81. State ~. Cullins. 15 S. C. 373. 
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• 1833, Gr('gnr;' 1'. T:I\'~rncr. 6 C. & P. 281; 
1872. Bl1rl:(>s~ t·. B(·llllett. 20 W. H. 720; 1866. 
Corn. r. Hnle;'. l!l All. Mas_. 5",7; ISS2. 
I'('ople r. Lyons • .JfI Mieh. 78. I:{ N. W. :JG5. 

Compt\re the rules of §§ 2116. 2125. po.,I . 
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and the need of safeguard is just as great.s It is simple and feasible enough 
for the Court to require that the paper be sent for and exhibited before the 
end of the trial. 

,-- § 763. Writing used to Revive Recollection is not part of Testimony; yet 
/ the Jury may see it, to detel'llline the Propriety of its Usa. It follows from 
- .-
, 

• 

I 
• 

the nature of the purpose 1'01' whieh the paper is used (ante, § 758) that it is 
in no strict sense testimony. In this respect it rlift'ers from a record of past 
recollection, which is adopted b~' the witness as the embodiment of his testi
mony and, as thus adopted, becomes his present eyidenee and is presentable 
to the jury (ante, § i5·1). Xe\"(~rthdcss, though the witness' party may not 
prescnt it as eddcnec, the same reason 01' precaution which allows the op
ponent to examine it ((mtr, § i(2) allows the opponcnt to call thc jury's atten-
tion to its features, and also allows the jurymen, if the~' please, to examine it 
for the same end. In short, the opponent, but not the ofl'ering party, has a 
right to have the jury sce it: 

1810, ELu:xnoHot:GII, L. C .• 1., in llrnr!/ Y. Lcr, 2 Chitty 12·1: "It is not the memorandum 
that is the e\·idellee. bllt the reeo\leetion of the witness." 

1833, Gvn:-a;y, B., in GregorJ/ v. Tarl'rllt'r, ti C. & P. 281: "The memorandum itself 
is not evidenre, aIHI particular entries onl~' are IIsed h~' the witness to refresh his memory. 
. .. The defendant's eounselma~' rross-examine on the entries already referred to, and 
the jury may also see those entril's if they wish to do so." 

18S2, EXDICO'IT, ,r., in COlli. v . .Jrff.~, la2 :\Ias;;. !): "The opposite party is entitled to 
cross-el<::tIline the witness in re!-(urd to it; and it IIHl~' he shown to the jury, not for the 
purpose of establishing the facts therein ('oll1aine(l, but for the purpose of showing that 
it ('oltld not properly refresh the memory of the witness." 

That the offering party has not the right to treat it as evidence, h~' reading 
it or showing it or handing it to the jury, is well established. l That the 

~ Accord: HlOO, People 1'. Vann, 129 CIII. 
118, 61 Pac. 776, X("ll1blc; !!JOG, Lowrie I'. 

Taylor, 27 D. C. ApI>. 522, 5::!O, "'mlJ!c (here 
the production of the hook WII~ not de· 
mnnded); IH69. White v. Allen. a Or. 10:3, 11 0; 
1855, Hamilton t'. Rice. Iii Tl'x. a8:!, ;lXIi, 
Conlra: 1912, Stllte t'. Kwiatkowski, S:l N .. 1. 
L. 650, 85 Atl. 209 (here the preeise poin t waH 
not raised); IS!)!), St'ltf! 1'. Magers, :3G Or. 
38. 58 Pac, !i!)2 (hut otherwise for a record of 
pust recollc("tion); 1!115, Stllte r. Hammond. 
4G Ut.ah 249. 148 PIIC. 420 (doctor's record of 
birth); 1903, Loose t'. Stllte. 120 Wis. 115, 97 N. 
W. 52G (but the Court may requir!' production). 

But where the testimony i~ whollv inde-• • 
pendent of such a memorandum, its productilJll 
is not necessary: 1900, N abars D. Goldforh, 
ii Mills. GGI, 2i So. 641. 

§ 763. 1 EII(/. IS03, Hedges' Trinl, 28 Row. 
~t. Tr. 1367; 1858, Payne ~. Ihbot.~on. 27 
L. J. Ex. 341; U. S. Ala. 1879, Acklen',l Ex'rs r. 
Hiekman, ti3 Ab. 498; 1910, Pace D. Louis
ville & N. H. Co., 166 AlII. 519, 52 So. 52; 
1914, Ril!'y v. Fletrher, 185 Ala. 570, 64 SO, 
H5 (lIffirrning Acklcn I'. Rickman); Col. 
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(Dist.): IH!)S, McCormick 1>. Cleul. 12 D. C. 
AIlP. aa5. aas (need not be offered in ('vidence) ; 
1908, Sechrist v. Atkinson, 31 D. C. App. 1; 
Conll. IS95, Curtis v. Bmdley, 05 Conll. 99, 
:n Atl. 591; 1900, Palmer D. Hartford D. Co .. 
n Conn. 182, 47 Ad. 125; Ill. 1920, Dllvis r. 
Michigan Central R. Co., 294 Ill. 355, 128 N. 
E. 5:39 (car-inspector's book); bid. 1885, 
Elmore v. O"ertcn, 104 Ind. 548, 555, 4 N. E. 
Wi; Kl/. IS9!), Western ASHur. CO. D. Ray, 
105 Ky. 52:l, -In S. W. a:!(); 1900, Wilson 1>. 

Corn., Ky. -. 54 S. W. !l4i; Mass. 1856, 
Com. 1'. Fox, 7 Gray .585; 1881, Corn. v. Ford, 
lao Mass. fill; 19::!I, Capodilupo v. Stock, 237 
Mass. 550. 130 N. E. 65; 1921, Dorr v. 
i\-lass. Title Co., Mass. -, 1:l IN. E. 
I!)I (order hlunk); Mo. 1920, Willitts v. Chi
cago n. & Q. H. Co.. Mo. , 221 S. W. 
65 (physician's rnemorllndn); 1922, Littig v. 
l'rhllner-Atwood IT. Co., Mo. ,237 S. W. 
7i9 (reading it to thl) jury); MOllt. 1901, KiPI) 
r. Sih·('TnulII. 251\1ont. 29G, 64 Pac. 884; N. H. 
ISi·l, Watts v. Sawyer, 55 N. H. 40; N. Y. 
IX79, Howard v. McDonough, 77 N. Y. 592; 
1911, Muttison v. Mattison, 203 N. Y. i9, 
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opponent may do this, or that the jury may of its own motion demand. it, is 
equally conceded.2 -.-

§ 764. Cross-exa.miner's Use of Writing to Revive Recollection. Where 
the effort to refresh the witness' memory comes originall.v from the cross
examining party, se\'cral distinct questions may arise. 

(1) JI ust the witness accede to the request and see if his memory is refreshed--'\ 
b~' the paper handed him? It seems entirely proper to require him, in thc-·-J 

trial judge's discretion, to do this.! 
(2) When this is done, the paper so used must in fairness be read aloud or 

shown to the jury.2 - --' __ . 
(3) A paper thus desired to be used will usually be one containing a prior""':\ ' 

inconsistent statement of the witness; in this case, the rulcs will apply that the \ 
inconsistent statement is not equivalent to independent testimony (post, I 
§ 1018), and that the paper containing it must (in the jurisdictions following i _ 

i 
The Queen's_Case) first be shown to the witness before asking him upon its i_/j 

contents (post, § 1259). . .j 

(4) The propriety of thus refreshing a hostile witness' recollection by his 
deposition or former testimon:r, not being a contemporaneous paper, has al
ready been noticed (ante, § 761). 

§ 765. JUdicial Discretion in applying the ForegOing Rules. The fore
going rules should not be treated as dogmas of inherent efficienc~·. They are 
merely crude rules-of-thumb, worthy of adoption for the general purpose. 
What is said in § 755, ante, as to over-strict enforcement of the other rules, 
applies equally to these. The trial C~urt's discretion should control. 

.( 

96 N. E. 359 (hotel register. not admitted); Smith~. Jackson, 113 Mich. 511. 71 N. W. 
Or. 1800. Friendly v. Lee, 20 Or. 202, 2&. Pac:' - 843 ("The right to ero~s-examinlltion included 
396; S. C. 1001. Hicks v. R. Co., f3. (f.' " a right to sec and have the jury see it"): 
38 S. E. 725, semble; Va. 1867, Fantv. Miller. 1905, Logan v. Freerks, 14 N. D. 127, 103 N. 
17 Gratt. 187, 224; W. Va. 1906, State t'. W. ·126. 
Legg, 59 W. Va. 315, 53 S. E. 545 (reading § 764. I 1838, Chapin r. Lapham. 20 Pick. 
aloud to a witness his fomJer testimony: this Mass. 472. 
seems strained, for the reading aloud was 2 England: 1851. R. v. Ford, 5 Cox Cr. 
merely a mode of questioning him to stim- 184 (the witness had formerly given a deposi-
ulate recollection. and not un offering of the tion; on the trial, after he had made a cer-
paper in evidence). tain statement. he was asked by the opponent to 

Contra: 1855, Iglehart v. Jernegan, 16 III. read the deposition and sec whether he would 
513 (where the rule for a record of past recol- then adhere to his statement; this was held 
lection was applied). improper; Campbell, L. C .. 1.: "The deposi-

In Bigelow v. Hall, !l1 N. Y. 145 (188:3). in tion should either be read to the witness at 
an-obscure opinion, it was ruled that the paper the time of the cross-examination and before 
might be read out, yet not treated as evidence. the questions as to it.s contents are put. or 

In Pease Piano Co. v. Cameron. 56 Nebr. should be given in e\'idence by the cross-exam-
561,76 N. W. 1053 (1898), the Court took the ining counsel in the usual course as a part of 
queer course of compelling books of accounts his own case"; Alderson, B.: "If the deposi-
to be put in and then of refusing to let the tion is not put in evidence, it is impossible to 
witness refresh his memory from them because t~lI whether it contain~ the BaIne or a different 
he would be giving "secondary evidence of statement fror'l that which the witness makes 
the content~ of the books." in court, and a false impression may be pro-

'Acklen's Ex'rs v. Hickman, Com. 1:. Fox, duced \1\-'011 the jury by the cross-examination"); 
('ited supra; lind cases qlloted supra in the Jfassacllllsrfl~: 1914. Hutchinson v. Plant, 
text; 1913, Bruder v. Stllte, 110 Ark. 402. 101 218 Mass. 148. 105 N. E. 1017 (not. decided). 
S. W. 1007 (trial Court's refusal to suhmit to Compare the principles of §§ 780. 1861, 
the jury. held liere not improper); 1897, post. § 761, ante. 
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§766 BOOK I, PART I, TITLE II [CHAP. XXVII 

SUB-TITLE I (continued): TESTIMONIAL QUALIFICATIONS 
• 

TOPIC VI: TESTIMONIAL NARRATION OR COMMUNICATION 

CHAPTER XXVII. 

§ 766. General Principle. 

A. INTERROGATED TESTIMONY 

§ 767. Continuous Narration without 
questions; Deposition Interrogatories. 

§ 768. Direct and Cross Examination. 
§ 769. Leading Questions; (1) General 

Principle. 
§ 770. Same: Discretion of the Trial 

Court. 
§ 771. Same: (2) Kinds of Leading 

Questions: Assuming a Contro\'ert~d Fact. 
§ 772. Same: Calling for answer Yes 

or No; Alternative Questions. 
§ 773. Same: Opponent's Witness under 

Cross-examination. 
§ 774. Same: Witne~s Hostile; Biassed, 

or Unwilling. 
§ 775. Same: Preliminary Undisputed 

Matters. 
§ 776. Same: (3) Exceptions allowed; 

Trial Courts' Discretion. 
. § 777. Same: Witness' Recollection Ex
hausted. 

§ 778. Same: Witness not Understand
ing; Children, Invalids. Illiterates, etc. 

§ 779. Same: Proving a Contradiction. 
§ 780. Misleading Questions by Cross-

• exammer. 
§ 781. Intimidating and Annoying Ques

tions by Cross-examiner. 
§ 782. Repetition of Questions. 
§ 783. Multiple of Examiners; Length 

of Examination. 
§ 784. Questions by the Judge. 
§ 785. Non-Responsive Answers. 
§ 786. Improper Suggestion otherwiw 

than by Questions. 
§ 787. Same: Prepared Deposition; 

Ex rt Reading Prepared Report. 
787 a. Answer by Reference. 
788. Same: Prior Conference with 

Attorney; Knowledge of Questions. 

B. NON-VERBAL TESTIMONY 

§ 789. Dramatic Communication 
ture, Dumb-show, ete.). 

(Ges-
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§ 790. Pictorial Communication (Models. 
Maps, Diagrams, Photographs); Gcncral 
PrinCIple. 

§ 791. Same: Instances of Models. 
Maps, and Diagrams. 

§ 792. Same: Instances of Photographs. 
§ 793. Verification of Maps, Photo

graphs, etc.; General Principle. 
§ i!l4. Same: Anonymous Pictures; 

Personal Knowledge i Calling the Maker i 
Offic'ial Maps. 

§ 795. Same: Personal Knowledf:!le ex
ceptionally dispensed with; Magrufying 
Lens i Vacuum-rays. 

§ 790. Producing the Original of 1\ 
Photograph i in General. . 

§ 797. Same: Handwriting. 
§ 798. Photographs of Artificial Set: . F 

Moving Pictures. 

C. WRITTEN TESTIMONY 

§ 799. Oral and Written Testimony, in 
genera\. 

§ 800. Records of Past Recollection. 
§ 801. Copies of Writings. 
§ 802. Depositions; in genera!. 
§ 803. Same: Officer not to be Party's 

Agent or Kinsman. 
§ 804. Same: Transcription in Witness' 

Words. 
• 

§ 805. Same: Reading Over and Sign-
mg. 

§ 806. Same: Other Principles discrimi
nated. 

§ 807. Absent Witness' Testimony ad
mitted. 

§ 808. Official Statements and Private 
W ri tinlf.s, under Hearsay Exceptions; Op
ponent s Admissions. 

D. INTERPRETED TESnMONY 

§ 811. Dcar-Mutes, Aliens, Inaudible 
Witnesses; Interpreters and Translations. 

§ 812. Same: Other Principles dis
eriminated. 



§§ 766-812) IN GENERAL § 766 

§ 766. General Principle. The third element forming an essential part of 
all testimony (ante, § 478) is the process of laying before the tribunal the wit" 
ness' results of his Observation (ante, § 650) and his Recollection (ante, 
§ 725). i.e. the process of Narration or Communication. In this clement, as 
in the other two, there are many opportunities for defects fatal to testimonial 
trustworthiness. As with the elements of Observation and of Hecollection, 
so here also, experience has shown that certain dangers are to be looked for, 
and that certain restrictions should be imposed in order to prevent them. 
What these dangers and defects are depends upon the specific virtue which 
this element of Narration or Communication ought to possess. 

Its office is to make intelligible to the tribunal the knowl(·dge and recollec" 
tion of the witness. whatever tImt may amount to. affirmative or negative, 
useful or trivial. Its pl'ime and essential virtue, then, eollsists in correctly 
reproducing and intelligibly e:r:pres.~ing the actual and sincere Recollectioll.1 We 
may assume that the witness' Recollection fairly rcpresents and corresponds 
to his Observation (ante, § 725) ; if, then. his ::\arration or Communication 
fairly represents and eorresponds to his HccollectioJl. and is intelligible by 
the tribunal, the indispensable clements of testimonal mlue are complete, 
and the statement presented to the tribunal is tcstimollially relevant. Most 
of the usual defects occur in the former respect. i.e. :tn absence, actual or 
probable, of this correspondence between the witness' littered statement and 
his conscious recollection which he ought to be stating. In the other respect, 
i.e. intelligibility to the tribunal of the witness' utterance, comparatively few 

, questions of law arise,2 
It is, however, practically not feasible to examine the various problems 

directly with reference to the above two canons to be fulfilled. To satisfy 
them is always the underlying purpose of the specific rules. But these rules 
are more easily grouped according to the superficial features with which they 
are associated. For the purpose of grouping these various rules, it may be re
membered that the simplest form of testimonial statement (from which others 
may be conceived of AS deviations) is an (1) uninterrupted narrative (2) ex
pressed in words (3) uttered orally (4) and intelligible directl." b,Y the tribu" 
nal. In anyone of these features, there may be a variation from this simple 
and natural type; the inquiry therefore concerns the rules which become 
necessary when there is such a variance in one or another of the four 
respects. 

That is to say, testimonv mav be: • ••• • 
• 

§ 766, I 1824. Starkie. E\'idence, 79 ("To 
render the communication of facts perfect. 
the witnesses must be both able and willing to 
speak or to write the truth. It is neCQssary 
that they should possess . . . in the second 
place. the power and the inclinlltion to trans
mit them [the facts] faithfully"). 

• The rules of Evidence on this subject arc 
Hot lOnny. But they arc only crude In com
parison to the complex considers tiona which 

psychologically lurk beneath the proceBB of 
Communication. From the point of "iew of 
logic and psychology as applicable to argUment 
before the jury (not the rules of Admissibility) 
sec the materials coIlectQd in the present IIU

thor's .. Principles of Judicial Proof, as given 
by L<JWI!. Psychology, lind General Experiencp. 
and lJIustrated in Judicial Trials" (1913). 
§ § 244-2i·6. 
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§ 766 TESTBIOXIAL COl\Il\IUNICATION [CHAP. XXVII 

(1) furnished upon systematic interrogations, and not as a continuous 
utterance; or 

(2) it may be non-verbal, i.e. expressed dramatically, in conduct or ges
tures; or 

(3) it may be furnished ill lcritillg, not orall~'j or, finally, 
(4) it may require interpretation, before it becomes intelligible to the tri

bunal. Various I'Ules will arise according as the deviation lies in one or an
other of these four features; and these rules may now be taken up under 
those four heads. 

A. h"TERROGATED TESTDlO~'Y 

§ 767. Continuous Na.rration without Questions. Deposition Interroga.
tories. l\Ia~' not the witness narrate his knowledge in continuous speech and 
without the interruption of questions? 

It is ob\'ious that this met.hod, on the one hand, has often the advantage of 
preserving eontinuity and clearness of thought for the witness himself and 
of saving time for all parties concerned. 

1880: Mr. Richard Harris, Hints on Advocacy (Amer. cd. 1892, p. 29): "One of the 
most important hranches of ad\'ocac~' is the examination of a witness in chief. . . . One 
fact should he remembered to start with, and it is this: the witness whom he has to examine 
has probahly a plain, straightforward story to tell, and that upon the telling it depends 
the belid or disbelief of the jury, and their consequent verdict. If it were to he toid amici 
a social circle of friends, it would he narrated with more or less circumlocution and consider
ahle exactness. But ailihe facts would corne Old; and that is the first thing to i:1sure, if the 
case be, as I must all along assume it to be, an honest one. I havc often known half a story 
told, and that the worst half, too, the rest having to he got out by the leader in reexamination 
if he have the opportunity. If the story were being told as I havc suggested, in private, all 
the company would understand it, and if the narrator were known as a man of truth, all 
would believe him. It would require no advocate to elicit the facts or to confuse the dates; 
the events would flow pretty IIlm·h in their natural order. Now <:r:lnge the audience; 
let the same man attempt to tell the same story in a court of justice. His first feeling is 
that he must not tell it in his olVn way. He is going to be examined upon it; he is to have 
it dragged out of him piecemeal, disjointedly, by a series of questions in fact, he is to be 
interrupted at every point in a worse manner than if everybody in the room, one after an
other, had questioned him about what he was going to tell, instead of waiting till he had told 
it. I t is not unlike a post mortem; only the witness is alive, and keenly sensitive to the 
painful operation. He knows that every word will be disputed, if not flatly contradicted. 
He has never had his veracity questioned, perhaps, hut nolV it is very likely to he suggested 
that he is committing rank perjury ...• 

"Now the best thing the advocate can do under these circumstances is to remember, 
that the witness has something to tell, and that but for him, the advocate, would probably 
tell it very well, 'in his own way.' The fewer i;uerruptions, therefore, the better; and 
the fewer questiol!8. the less questions will be needed. Watching should be the chief 
work; specially to see that the story he not confused with extraneous and irrelevant 
matter." 

1906, Mr. G. F. Arnold, Psychology of Legal Evidence, 105: "It has no doubt been 
frequently nuticed that it is easier to recall events in the order in which they occurred, and 
that witnesses, if left to themselves, habitually narrate occurrences in chronological order. 
It has always struck the "'Titer that the method usually adopted by public prosecutors of 
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Q8king que8tions, though it may be useful in excluding irrelevant matter, i8certainly calculated 
to hinder memory." 

1910, Mr. G. JI. Whipple. Manual of Mental and Physical Tests, p. 404: "Dependence 
on form of Report. All authorities agree that the use of the'interrogatory, whether the com
plete or incomplete form, increases the range and decreases the accuracy of the report. 
Thus, in comparison with the narrative, the range of the interrogatory may be 50 per cent 
greater, while the inaccuracy (of the incomplete interrogatory) may be as much as 550 per 
cent greater. In general terms we may say that about one tenth of the narrative is inexact, 
but about one quarter of the interrogatory." 1 

On the other hand, continuous narration has the disadvantage of risking 
the witness' interjection of irrelevant and inadmissible matter (chiefly hear
say) without any opportunity for the opponent to know beforehand in time 
to object and to prevent it. The latter reason has prevailed, increasingly 
during the past century in the United States; so that the general if not the 
universal practice is for the witness to narrate, on the direct examination, 
only by giving answers to questions framed by counsel. 

This practice is due largely to the increase of technicality in rulings of in
admissibility on the pettiest details of testimony. There is in the minds of 
courts and practitioners an obsession that the natural way of gh'ing testi
mony is the dangerous way. The practice now goes to absurd excesses. A 
healthy view of the subject would banish the obsession, and would restore the 
natural method as the usual one, thus obtaining more reliable testimony and 
It notable economy of time in trials. 

In point of law, it would seem that, so far as :tny rule or evidence is con
cerned, the discretion of the trial Court should be left to direct the proper mode 
for each witness: 2 • 

1682, Lord Grey's Trial, !) How. St. Tr. 127, 176; Lady Henrietta Berkeley, apparently 
because of the hectoring of coarse tyrannical parents, had run away from home and hidden 
herself and secretly married a Mr. Turner; and the father preferred an indictment for her 
seduction and debauchery against Lord Grey, his son-in-law and her brother-in-law, who 
had concerned himself on her behalf; Lady Henrietta, whose character her mother had al
ready blackened, took the stand for the defendant, and testified that she had left home 
alone and voluntarily, and was then told by the Court to sit down. L. Henrietta: "Will 
you not give me leave to tell the reason why I left my father's house?" Counsel for de
fendant: "We do not think fit to ask her any such question; she acquits us and that is 
enough." L. Henrietta: "But I desire to tell it myself; ... \\ill you not give me leave 
to speak for myself?" Mr. J. DOLBEN: "My lord, let her speak what she has a mind 
to the jury are gentlemen of discretion enough to regard it no more than they ought." 

§ 767. 1 Compare the other passages 
quoted in the present author's "Principles 
of Judicial Proof", §§ 244-276, cited ante. 
§ 766. So far as the mode of narration is a 
question of tact and judgment for the ex
amining counsel, it lies without the present 

• purview. 
I 1892, Northern P. R. Co. 11, Charlcss. 2 

C. C. A. 380, 51 Fed. 562 (trial Court's dis
cretion controls); 1896, Thresher < Bank, 

VOL. II _. 4 49 

68 Conn. 201, 36 At!. 38 (interrogation not 
needed where the party-witness is his own 
counsel; in this case. he was also a member of 
the bar); 1905, Horton v. State, 123 Ga. 145. 
51 S. E. 287 (" The practice [of continuous 
narrati\'Cj is to be commended rather tllan con
demned ") ; 1907. Hendricks v, St, Louis 
Transit Co .. 124 1\10. App, 157. 101 S. W. 675; 
1909, Pumphrr.~· v. State, 84 Nebr. 636, 122 
N. W. 10 (trial Court's discretion). 

, 

, 
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§ 767 TESTIMONIAL COMMUNICATION (CHAP. XXVII 
, 

Mr. J. JONES: "You are, madam, to answer only such questions as are asked you perti
nent to the issue that the jury are to try; and if the t!ounsel will ask you no questions, you 
are not to tell any story of yourself." 

1835, Mr. J08eph Chitty, Practice of the Law, I1J, 894: "It is certainly the practice, 
when the time and place of the scene of action have once been fixed, to desire the witness 
to give his Qwn account of the matter, directing him, when not a professional person, to omit 
as he proceeds any 8C('ount of what he has only heard from others and not seen or heard 
himself, and which he is too apt to suppose is quite llS material as that which he himself has 

. .. If his attention be first drawn to the transaction by asking him when and where 
it happened, and he be told to describe it from the beginning, he will generally proceed 
in his own way to detail all HI: facts in t.he dl:'! order of time. In each particular case, how
ever, it is in the discretion of the Court to regulate the lOuO.e in which a witness in chief 
shall be examined, in order best to answer a purpose of justice i and there is no fixed rule 
which binds counsel to a particular mode of examining bim." 

In a deposit-ion it has always be~n customary to elicit the testimony by 
questions, and this is usually prescribed in the statutes authorizing the tak
ing of depositions.3 Where the deposition is taken by commission, the com
missioner conducting the examination, and the parties' attorneys not being 
present, it is obvious that specific interrogatories, written out beforehand, 
are indispensable, because otherwise the opponent could not know accurately 
upon what facts he should . and his . being 
necessarily prepared before the deslJatch of the commission, would otherwise 
be perhaps futile. The necessity for specific interrogatories thus rests here 
on {he right of adequate cros~ examination and the rules for secm'ing it (post, 
§ 1392). 

§ 768. DIrect and Croll When a witness' testi-
mony is obtained by requiring answers after questions, instead of by permit
ting a continuous uninteItupted narrative, certain special opportunities for 
abuse lJiaY arise from adopting the former method of ext.raction. Some of 
these opportunities are peculiar to the direct examination (by the party call
ing the witness) and some to the cross-examination (by the opponent). What 
is to be noted at the outset is that we are concerned here only with the 
rules of la.w which aim to avoid the dangers of prror that arise frOm the 
putting oj question", as contrasted with the process of extraction without 

• questions. 
There are several other principles which affect the use of both direct and 

• but they have no concern with the present inquiry, namely, 
the defects and dangers peculiar to an interrogational method. These dis
tinct principles are elsewhere considered in their proper place, and are as 
follows: 

(a) The order of direct and cross examination is 8. matter of the Order of 
Evidence in general (dealt with pori, §§ 1882 fl.); 

I E.g., Cal. C. C. P. 1872, 12006 (" Depolli
tione mUlt be taken in the fOI1D of question and 
ananver"). statuteB may be found 
from the citatione rollo!Cted po.I, Ii 1380 If. 
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In a deposition taken by oral inIBl'O(1Gtol ill!, 
the witnesa testify in narrative form; 
1868. 11. G. & S. M. Co., 35 Cat. 
30. 
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(b) A cross-examination, being that of a lLOstiie party, in marked contrast 
to the direct examination of the party calling the witness, has a special ob
ject and value; the art of tion (post, § 1368) depends upon this 
object; the indispensable advantages of mak •. it a matter 
of absolute right, and the hrek of cros.,-examinatwn may be ground for exclud
ing the testimony, under the Hearsay rule (dealt with post, §§ 1367-1393); 

(c) The kind of facts that may be inquired into on cross-examination, though 
forbidden to be proved otherwise by the opponent, involves the admissi
hility of certain kinds of evidence, in particular, of character-e'Oidence (dealt 
with post, §§ 878, 946, 977 fl.); 

(d) One's oum witness may not be impeached, and hence the inquiry may 
arise wnether by cross-examining a witness he is made one's OWIl so as to pre
vent impeachment (dealt with post, §§ 911-918). 

All these are distinct principles, and have no concern with the present ques
tion, namely, the restrictions desirable for an interrogational system C per se.' 

In this inquiry. moreover, only rules of law are here to be exammed. The 
rules and suggestions of tact and skill, which serve to guide the judgment of 
the examiner in obtaining the desired information, are a subject of the great
est consequence, and their study and practice is that of a fascinating pur- . 
suit, involving as it does one of the highest forms of dialectic art, which 
has been chronicled in the experience of the most celebrated forensic leaders 
for two thousand years or more.l But the rules of law, and not the art of 
applying them, must here set the limits of investigation. 

§ 769. . On the direct examina-
tion, i.e. by the counsel of the party whose favor the witness is called, the 
most important peculiarity of the interrogational system is that jt. may be 
misused to- supply a fal~e memory f2r the' witLiess~_-- __ thaUs._ to-suggest de
sire(L~~.~~ers not in.truth"l)i:Lsed.1ipon.a~reaLxeoollection. The problem is 
to discriminate between the forms of questions which will too probably have 
that effect and those whkh will not. Questions may legitimately suggest 
to the witness the topic of the answer; they msy be necessary for this purpose 
where the witness is not aware of thE: next answering topic to be testified 
about, or where he is aware of it but its terms remain dormant in his memory 
until by the mention of some detail the associated details are revived and 
independently remembered. Questions, on the other hand, wh~ch so suggt:st 

• 718. I In the following authors will be 
found I!Ome of the most celebrated and most 
useful of advice upon mo proper 

of examining on the stand: 
Quintilian, De Inetitutione Oratoria, lib. V, 
c. VII; 1835, Joseph Chitty, General Practice 
(or, Piactice of t.be Law), III, 844; David 
Paul Brown, Golden Rules (reprinted in 
Chamberlayne's Best on Evidence (1893), 
Appendix); 1852, Edward Cox, The Advocate. 
cc. 32-35; 1885, C. Reed, of a 

is the most sensible systematic modem 'I 
book of its kind, and should be read and re read I 
by every aspiring YOUDI ISwYOr); 1892. 
Ric.hard Banis, Hinta on AdvCC"cy, 9th ed., 
ce. 2-7, 12; 1894, BYlon K •• nd W. F. 
General PUctice, co. 23-27; 1900, 

Preparation for 'fri.al (in "Th& , 
vol. pp. 1 ff.); 1903. Francis Wellman, The 
.. _~ of ; and other passages 
quoted in the author'lI "Principls of 
Judicial Pro<>f, etc." (1913), II 
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§ 769 TESTIMONIAL COMMUNtcATION [CHAP. XXVII 
• -....... \ 

'\'~", the specific tenor of the reply a~ desir~d by counsel that such a reply is likely to 
" - 'be given irrespective of an actual memory, are illegitimate. 

The essential notion, then, of an improper (commonly called a leading 1) 
question is that of a questinn which suggest~ the specific amlwtr desired. It 
will be seen that-a: collusive or consciot.i:dntentionof-the-witness to answer 

'-' ....... ~ 

as.d~~~ed is here noCR-neCessary assumption. That is a frequent danger, but 
not the only one; for the known principles of human nature tell us that a wit
ness may also unconsciously accept the suggestion of a question. It is there
fore not necessary tn attribute a corrupt intention either to witne'3s or to 
counsel; since th(; danger has larger aspects than that.2 

The essential test of a :eadbg question as an improperly suggestive one 
is plainly expounded in the following passages: 

1813, ELLENBOROUGH, L. C. J., in 25 Hans, ParI. Deb. ~a7: "I have always understood, 
after some little experience, that the meaning of ~. lead;ng question was this, and this only: 
That the judge restrains an a(h-ocate who prcJ,,~ a witnp.ss cn one particular side of a 
question, and who may be supposed to have a leaning to that side of the question, from 
putting such interrogatories as may operate as an instruction to that witness how he is to 
reply to favor the party for whom he is adduced." 

1835, Mr. Joseph Chitty, Practice of the Law, III, 892: "The assigned reason in sup
port of the rule is that a witne~s usur.tly has a st.rong feeling in favor of the party who 
has subprenaed him, and is disposed to swear anythinG thllt he thinks will serve that party, 
and that a leading qut'stion in effect suggests to the \\;tness the answer that he is desired 
to give and invites misrepresentation. This reason imputes to the counsel an unworthy 
motive, ami to every witness a supposition that he would be guilty of perjury; but per
haps the better and more comprehensive reason is that many witnesses, either from com
plaisance or indolence, are too much disposed to assent to the proposition of the counsel 
and answer as he may suggest, instead of reflecting and answering after an exertion of their 
own memory." 

1840, McLEAN, J., in U. S. v. Dickin .. 'Il1!" 2 McLean 331: "A question shall not be so 
propounded to a witness as to indicate th(' answer desired." 

1860, FOWLER, J., in Page v. Parker, 40 N. H. 63: "A question is leading which in
structs the witness how to answer on material points, or puts into his mouth words to be 
echoed back, as was here done, or plainly suggests the answer which the party wishes to 
get from him." 

1897, LIDDON, J., in Coogler v. Rhodes, 38 Fla. 240, 21 So. 109: "The proper significa-
tion of the expression is a suggestive question. one which suggests or puts the desired 
answer into the mouth of the witness." 

1860, Chief Justice APPLETON, Evidence, 227: "The ent:! proposed in extracting testi
mony is the obtaining the actual recollection of the witness, not the allegations of another 
person suggested to and adopted by the witness and falsely delivered as his. • .• The 
p-aJ. danger is that of collusion between the witness interrogated and the counsel intuw 
gating, that the COllnsel will deliberately imply or suggest false facts with the expectation 
on his and with an understanding on the part of the witness that he lVill to the 
truth of the false facts thus suggested." 

,719. 1 This term goes far back in our 
IInDals: 1634, Coke, 4t~ Inst. 279 (intenog

: atoriell in depositions); 1684, Rosewell's 
TrlaJ, 10 How. St. Tr. 147, 190 • 

.. Compare tile exposition of Bentham: 
1~:(1', Bentham, Rationale of Judicial Evidence, 
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b. III. c. III (Bowring's ed. vol. VI, p. 392) ; 
and especially the pa!8Bges Quoted from psy
chologists and practitioners in the present 
author', "Principles of Judicial Proof, etc." 
(1913), Ii 244 276. 
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1904, Sir HENRY HAwKm~, Baron BRMIP'l'ON, Reminiscences, I, 30: "I went to the 
Old Bailey, a den of infamy in those times not conceivable now, and I verily believe that no 
future time will produce its like at least, I hope not. • ., In all cases of gravity three 
judges sat together. . .. They set till five o'clock right through, and then went to a sump
tuous dinner provided by the Lord Mayor and Aldermen. They drank everybody's health 
but their own, thoroughly relieved their minds from the horrors of the court, and. having 
indulged in much festive wit. sometimes at the alderman's expense, and often at their own, 
returned into court in solemn procession. their gravity undisturbed by anything that had 
previously taken place. and looking the picture of contentment and virtue. Another dinner 
was provided by the Sheriffs. . .. The first thing that dtruck me in the after-dinner trials 
was the extreme rapidity with which the proceedings were conducted. As judges and counsel 
were exhilarated, the business was proportionately I\CCClerated. But of &)1 the men I had 
the pleasure of meeting on these occasioas, the one who ga\e me the best idea of rapidity 
in an after-dinner case' was Muirhollse. Let me illustrate it by a trial which I heard: 
Jones was the name of the prisoner. His offence was that of picking pockets, entailing of 
course, a punishment corresponding in severity with the barbarity of the times. It was not 
a plea of 'Guilty', when, perhaps, a little more inquiry might have been necessary; it was a 

in which the prisoner solemnly declared he was 'Not Guilty', and therefore had a 
right to he tried. The Rccused having 'held up his hand', and the jury having solemnly 
sworn to hearken to the evidence, and 'to well and truly try, and true deliverancc make', 
etc., the witness for the prosecution ciimbs into the box, which was like a pulpit, and before 
he has time to look round and see where the voice comes from, he is examined as follows by 
the counsel: 

" 'I think you were walking up Ludgate Hill on Thursday 25th, about balf-past two in the 
afternoon and suddenly felt a tug at your pocket and missed your handkercbief, which tbe 
constable now produces. Is that it?' 'Yes, sir.' 'I suppose you bave nothing to ask 
him l' says the judge. 'Nex' witness.' Constable stands up. 'Were you following the 

the occasion when be was robbed on Ludgate Hill, and did you tbe prisoner 
put bis hand into the prosecutor's pocket and take this handkerchief out of iU' 'Yes, sir.' 
Judge to prisoner: 'Nothing to say, I suppose?' Then to the jury: 'Gentlemen, I suppose 
you have no doubt? I have none.' Jury: 'Guilty, my lord', as though to oblige his lord
ship. Judge to prisoner: 'Jones, we have met before we shall not meet again for some 
time seven years' transportation next ~ase.' Time: two minutes, fifty-three 

"Perhaps this CMe was a high exampk of expedition, because it was not always that a 
learned counsel could put his questions so neatly; but it may be taken that these after
dinner trials did not occupy on the average more than four minutes each. Of course, in 
those days there were judges of the utmost strictness as there are now, wbo insisted that the 
rules of evidence should be rigidly adhered to." 

This being the broad nature of the evil to be avoided, and the end to be 
secured, there can be no invariabl€' test for the impropriety, merely so far 
as the fonn is concerned. Any question may be or may not be suggestive. 

. is ~ 3 

§ 770. ' . . Discretion of the iti,) Court. It follows, from the broad 
and flexible character of the controlling principle, that its application must 
rest t . So much depends 
on the circllmstances .QLeach case, the demeanor of each witness, and the 
tenor of the pre(;dkg questions, that it would be unwise, if Dot impossible, 

11863. 44 N. H. 616. pelled to lwk beyond the fOl'in to the 
("There is question which may not and effcct of the inquiry"); 1878. Farmers' 
be leadinlr. the Court being constantly com- Mut. F. Ins. CO. II. Bair. 87 Pa. 12'1. 
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to attempt in au appellate tribunal to consider each instance adequately. 
Furthermore, the harm in a single instance is inconsiderable and more or less 
speculative, and the counsel's repetition of an impropriety can be so easily 
controlled by the trial Court, that no favor is shown in the appellate tribu
nals to objections based merely on the form of the question.l 

From the beginning, and continuously, it has been declared that the appli
cation of the principle is to be left to the discretion of the trial Court.2 II!~. - . . ..... 

§ .,.,0. 1 1815, Nicholls '0. Dowding, 1 Stark. ex~ept in the IIOnnd discretion of the Court, 
81 (E1lenborough, L. C. J. : .. In general no ob- under special circumstances. making it appear 
jeetions are more frivolous than those which that the interests of justice reqlll..-e it"); 
are made to questions as leading ones"); 1841, .883. People v. Ah Fook. 64 Cal. 381, 382; 
Towns '0. Alford, 2 Ala. 381 (Collier, C. J.: 1 Pac. 347; 1888, People '0. Goldenson, 76 
.. Objections to questions on the ground that Cal. 319, 19 Pac. 161; 1890. White '0. White, 
they are leading are generally captious and not. !!2 Cal. 427, 23 Pac. 276; 1899, Kyle '0. Craig, 
intended to subserve the ends of justice"). 125 Cal. 107, 57 Pac. 791; Casey v. Leggett, 

• ENGLAND: 1801, Peake, Evidence, 189; 125 Cal. 664, 58 Pac. 264; 1901, People '0. 

1824, Clnrke '0. SafferJ, Ry. & Moo. 126, Best, Harlan, 133 Cal. 16. 65 Pac. 9; 
C. J.; 1837. R. '0. Murphy. 8 C. & P. 306. Florida: 1878. Coker '0. Hayes. 16 Fla. 368; 
Coleridge. J.; 1855. Lawder '0. Lnwder. 5 Ir. 1901. Myers 1). State. 43 Fla. 500. 31 So. 275; 
C. L. 38; 1874. Ohlsen '0. Terrero, T •• R. 10 Ch. 1903, Sylvester v. State, 46 Fla. 166,35 So. 142; 
App. 128, 129 (conceding to an examiner in 1904. Schley II. State. 48 Fla. 53, 37 So. 518; 
Chancery the judicial discretion to treat a wit- 1905. Reyes II. State, 49 Fla. 17. 38 So. 257; 
ness as hostile: repudiating Wright II. Wilkin, Geor0i4: Rev. C. 1910, § 5872, P. C. 1910. 
4 Jur. N. s. 804. 1858). § 1045; 1856, Heisler '0. State. 20 Ga. 153, 155; 

UNITED STA'hS: Federal: 189S, St. Clair 1871, Statham !l. Smte, 41 Ga. 507, 509; 
!l. U. S .• 154 U. S. 134, 150. 14 Sup. 1002; 1894, 1874. Ewing ~. Moses, 51 Ga. 410, 419; 1870, 
Northern P. R. Co. '0. Urlin, 158 U. S. 273, 15 Burrus II. Kyle. 56 Ga. 24. :!7; 1884. Cade I). 
Sup. 840; 1899. Peters II. U. S., 36 C. C. A. Hatcher, 72 Ga. 359, a63; 1884. Farkas !l. 
105. 94 Fed. 127; 1903, Rainey 11. Potter, Stewart, 73 Ga. 90; 1889, Parker I). G. P. R. 
57 C. C. A. 113, 120 Fed. 651; 1918, Linn v. Co .• 83 Ga. 53G. 546; 1890, Travelers' Ins. Co. 
U.S .• 2dC.C.A.,251Fed.476,482(approving ,11. Sheppard. 85 Ga. 751. 794; 1892, Howard 
the text above) ; II. Johnson. 91 Ga. 319. 322, 18 S. E. 132; 1895, 
Alabama: Code 1907, § 4018 ("Leading ques- Welch v. Stipe, 95 Ga. 337, 22 S. E. 681; 1898, 
tions are generally allowed ill. cross examina- Keller v. State, 102 Ga. 506. 31 S. E. 92; 1901, 
tiona, and only in these; but the court may Cochran II. State, 113 Ga. 736. 39 S. E. 337; 
exercise a discretion in granting the right to the 1903, Rusk II. Hill, 117 Ga. 722. 45 S. E. 42; 
party calling the witness, and in refusing it to 1004, O'Dell II. State, 120 Ga. 152.47 S. E. 577; 
the opposite party. when. from the conduct of 1904. Holmes v. Clisby, 121 Ga. 241, 48 S. E. 
the witness, or other reason, justice requires 934; 1905. Phinazee II. ~nn. 123 Ga. 230. 
it"); 1841, Towns '0. A1!ord, 2 Ala. 380; 1845. 51 S. E .. oJ'); 1908, Moore v. State, 130 Ga. 
Blevins '0. Pope. 7 Ala. 374 (trial judge need 322. 60 S. E. 544; 
not state his reasons); 1847, Watson II. Ander- Idaho: Comp. St. 1919, § 8032 (like Cal. C. 
lIOn, 11 Ala. 43. 45; 1848. Donnell II. Jones, C. P. § 2046); 1902, McLean v. Lewiston. 8 
13 Ala. 507; 1850. Johnson 11. State, 17 Ala. Ida. 427. 69 Pac. 478; 1906, State '0. Simes, 
618, 626; 1859, SaYle II. Durwood. 35 Ala. 247, 12 Ida. 310, 85 Pac. 914; 1919. Pedersen D. 

252; 1875, Gasscnheimer!l. State, 52 Ala. 313, Moore. 32 Ida. 420, 184 Pac. 475; 
317; 1892, Birmingham '0. McPoland, 96 Ala. IUinoitr: 1875. Doran 11. Mullen. 78 Ill. 145; 
363. 11 So. 427; 1898, McDonald II. State, 1881. Coon !l. People. 99 Ill. 369; 1895. 
118 Ala. 672, 23 So. 637; II. Galvin. 158 ru. 30, 41 N. E. 1087; 1901, 
Aloaka: Compo L. 1913 (like Or. Laws 1920, Daugherty II. Heckard, 189 Ill. 239. 59 N. E. 
I 858) : 569 ; 1909, Peebles II. O'Gara Coal Co., 239 
Arkarllt.l8: Dig. 1919, § 4185 (allowable" under Ill. 370, S8 N. E. 166; 
special circumstances, making it appear that Indiana: 1880, Shockey II. Mills, 71 Ind. 291 ; 
the interests of justice require it"); 1907. 1881, Blizzard tI. Applegate. 77 Ind. 516, 
Midland V. R. Co. v. Hamilton, ~ Ark. 81. 529; 1908, Knickerbocker Ice Co. 11. Gray, 
104 S. W.540; 171 Ind. 395, 84 N. E. 341; 
California: C. C. P. 1872. ,2046 (" A question I01DG: 1875, Lowe v. Lowe, 40 Ia. 223; 1879, 
which llUuestll to the witness the answer which Reddin D. Gates, 52 Ia. 214, 2 N. W. 107~; 
the ezaminins Party desires is denominated a 1895, State '0. Bauerkemper. 95 la. 562, 64 

or llUaestive question. On direct N. W. 609; 1899, Gross tI. Fp.!)han, 110 la. 
leedinsquestionll are not allowed, 163. 81 N. W. 235; 1900. State II. 
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differ~nt jurisdiction.s this rule is enforced.!.i~ ,diff.eJ'.DJg .. vigor; in some the( 
discretionary ruling is soniefiIDesre-Vrse<rln an extreme case, while in others :' 
the objection is not even entertained for consideration; b\lJ the principle 
is universally conceded. '-" ... , ..... , 

-~'--.- ., ~.~---: .' 
110 la. 647. 82 N. W. 329; 1903. State~. Hackney 1). Raymond B. C. Co .• 68 Nebr. 
Burns. 119 Ia. 6G3. 94 N. W. 238; 1904. 624, 94 N. W. 822. 99 N. W. 675; 1904, 
State v. Robinson. 126 la. 69.101 N. W. 634; Woodruff v. State. 72 Nebr. 815. 101 N. W. 
1905. State v. Drake. 128 la. 639. 105 N. 1114; 
W. 54; New Hampshire: 1855. Huckins t'. Ins. Co .. 
Kaml18: 1874. Gannon v. Ste\·ens. 13 Kan. 457 31 N. H. 247; 1855. Severance t7. Carr. 43 
(unless gross abuse); 1905. State 1). Miller. N. H. 67; 1863. Steer v. Little. 44 N. H. 615 
71 Kan. 200. 80 Pac. 51; (naming certain limite) ;"1869. Wells t'. Iron 
Kent~ky: C. C. P. 1895. § 595 (dllowable Co .• 48 N. H. 540; 1884. Gerrish v. Gerrish • 
.. under special circumstances making it appear 63 N. H. 128; 
that the intercsts of justice require it ") ; New Jerlley: 1849. Chambers v. Hunt. 22 N. J. 
1883. Wise 1). Foote. 81 Ky. 13; L. 552. 562; 1897. Trenton R. Co. 1). Cooper. 
Maine: 1831. Woodman v. Coolbroth. 7 60 N. J. L. 219. 37 At\. 730; 1906. Luckcn
Green\. 181; 1854. State v. Lull. 37 Me. 249; back v. Sciple. 72 N. J. L. 476. 63 Atl. 244; 
1854. Parsons 1). Huff. 38 Mc. 143; 1859. Bliss 1920. Leonard t7. Standard Aero Co .• 95 N. J. L. 
1). Shuman. 47 Me. 253; 1874. State v. Benner. 235. 112 At!. 252; 
64 Me. 280; New York: 1830. People v. Mather. 4 Wend. 
Maryland: 1908. Baltimore & O. R. Co. 1). 247; 1841. Williams t7. Eldridge. 1 Hill 255 
State. 107 Md. 642. 69 AtJ. 439; (Lut. not for depositions); 1859. Walker v. 
MallllachUBetls: 1835. Moody 11. Rowell. 17 Dunspaugh. 20 N. Y. 171; 1886. People 1). 

Pick. 498; 1854. York II. Pease. 2 Gray 284; Druse. 103 N. Y. 655. 8 N. E. 733; 
1858. Com. v. Thrasher. 11 Gray 59; 1862. North Carolina: 1857. Gunter t7. Watson. 4 
Green 11. Gould. 3 All. 466; 1888. Com. II. Jones L. 456; 1897. Crenshaw v. Johnson. 120 
Chaney. 148 Mass. 8. 18 N. E. 572; 1890. N. C. 270.26 S. E. 810; 1902. State Bank II. 
Francist7. Rosa. 151 Mass. 534. 24 N. E. 1024; Carr. 130 N. C. 479. 41 S. E. 876; 
1896. Smith~. Smith. 167 Mass. 87. 45 N. E. NorthDakota: 1905. Statev. Hazlett. 14 N. D. 
52; 1906. Gray II. Kelley. 190 Mass. 184. 76 490. 105 N. W. 617; 1910. State 1>. Fujita. 20 
N. E. 724; 1914. Com. 1:. Dorr. 216 Mass. 314. N. D. 555. 129 N. W. 360; 
103 N. E. 902; . Oklahoma: 1896. Ellison t7. Bennabia, 4 Oklo 
Michigan: 1897. Fowler 1). FOwler. 111 Mich. 347,46 Pac. 477; 
676.70 N. W. 336; 1898. People 1). Roat. 117 Oregon: Laws 1920, § 858 (like Cal. C. C. P. 
Mich. 578. 76 N. W. 91; 1899; Webb 1). § 2046); 1889. State t7. Chee Gong. 17 Or. 639. 
Feathers' Est., 119 Mich. 473. 78 N. W. 550; 21 Pac. 882; 1901. State v. Ogden. 39 Or. 195. 
Min1leaot4: 1896. Couch 1'. Steele. 63 Minn. 65 Pac. 449; 
504.65 N. W. 946; . Philippine Jill. C. C. P. 1901. § 337 (like Cal. 
Mulliarippi: 1847. Turney V. State. 8 Sm. & M. C. C. P. § 2046) ; 
110 (in Darrow limits); 1853. Stringfellow II. Porto Rico: Rev. St. &: C. 1911. § 1521 (like 
State. 26 Miss. 160; Cal. C. C. P. § 2046); 1913. Camacho t'. 

Muaouri: 1R60, Smith V. Hutchings, 30 Mo. Balasquide. 19 P. R. 564. 577; 1916. People 
384; 1869. Meyer t7. People's Railway Co .• 43 t7. Garcia. 24 P. R. 123; 
Mo. 523. 526; 1872. King t7. Mittalberger. South Carolina: 1895. State 1). Johnson. 43 
50 Mo. 182. 184; 1874. St. Lonis& I. M. R. Co. S. C. 123. 20 S. E. 988; 1897. State V. Green . 
1). Silver. 56 Mo. 265; 1897. State V. Duestrow. 48 B. C. 136.26 S. E. 234; 1898, Spencer O. M. 
i37 Mo. 44. 38 B. W. 554. 39 S. W. 266; 1899. CO. V. Johnson. 53 S. C. 533. 31 S. E. 392; 
State 1). Whalen. 148 Mo. 286. 49 S. W. 989; 1901, Latimer tI. SOvereign Camp. 62 S. C. 
1899. Coats v. Lynch. 152 Mo. 161.53 B. W. 145.40 S. E. 155; 1901. State 1). Marchbanks. 
895; 61 S. C. 17. 39 S. E. 187; 1904. Koon 1). South-
Monl4na: C. C. P. Rev. C. 1921. ~ 10663 (like ern Ry •• 69 S. C. 101. 48 S. E. 81\; 
Cal. C. C. P. , 2046); South Dakot4: . 1905. State 11. Cambron. 20 
Nebroaka.: 1889. Obernalte II. Edgar. 28 Nebr. S. D. 282. 105 N. W. 241; 
70. 44 N. W. 82; 1892. Insurance CO. II. Teras: 1899. International &: G. N. R, Co. 
GQUhelf, 35 Nebr. 357. 63 N. W. 137; 1896. II. Dalwiah, 92 Tell:. 655. 51 S. W. 500; 
Baum Iron Co. t7. Berg. 47 Nebr. 21. 66 N. W. Utah: 1902. Rio Grande W. R. Co. V. Utah N. 
8; 1897. Perry t7, Bank. 63 Nebr. 8i}. 73 N. W. Co., 25 Utah 187. 70 Pac. 859; 
538; 1898. Harvard 1>. Stiles. 54 Nebr. 26. Vermont: 1840. Hopkinson V. Steel. 12 Vt. 
74 N. W. 399; 1900. Welch V. State, 60 Nebr. 584; 1909. Beny II. Doolittle. 82 Vt. 471 •• 74 
101. 82 N. W. 368; 1901. Dinsmore 1). State, At!. 97; 
61 Nebr. 418. 85 N. W.445; 1901. HieTSche Virginia: 1904. Lane II. BaWlbfl!lan. 103 Va, 
t!. Scott. Nebr. .95 N. W.494; 1903, 146,48S.E.857; 

• 
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The entire regulation of the procedure, furthermore, is attended by no 
fixed rules. For example, when an improperly question has been 
put but ruled ou't; r 
ag~.i!l,~3-~!!!iough . has been. irretrieyably done; or, the 

~. -'witness in suClf"ll-Case-may- prevented from answering at all on the sub-
ject of the question.4 The proper consequence to be applied is peculiarly a 
matter for the trial CQurt's discretion.s 

Nevertheless, there are certain canons of guidance which may be formu
lated for the trial Court as th" general foundation for its discretionary rulings. 
They are none the less rules of law, even though their application may not 
be the subject of an appeal. They are of two sorts, answering the two ques
tions, (a) When must questions be forbidden because of the danger of im
proper suggestion? and (b) When, though such danger exists, may the ques
tions nevertheless be permitted by way of exception? This distinction is 
sometimes ignored; but it is a real one. When it is said, for example, that a 
hostile witness may be asked a leading question, this form of stating the rule 
is erroneous, because the determination rcally is that there is no danger of 
false suggestion, i.e. thp>t the question is not leading at all. On '~he other 
hand, when a witness' memory is exhausted and he is therefore allowed to be 
led, the leading question is allowed, but by way of exception. There is Ii" 
distinction, then, between holding a question to be allowable beca,use it is no --
suggestive and holding it to be allowable though it i3 suggestive. 

§ 771. Same: (2) Kinds of Leading Questions; a Controgerted 
Faet. A question the truth of a controverted fact, and 
inserts the assumption as a part of a on another-fact, may lead a 

Wuc07l3in: 1860. Carlyle v. Plumer. 11 Wis. Md. 233; 1896. Goeschel v. Fisher. 108 Mich. 
96. 109; 1863. Barton v. Kane. 17 Wis. 37. 212.65 N. W. 965; 1858. Speau. Richardson, 
42. semble; 1875. McPherson v. Rockwell. 37 N. H. 31; 1896. People v. Nino, 149 N. Y. 
37 Wis. 162; 1883, 'Rounds v. State. 57 Wis. 317.43 N. E. 853; 1814. Snyderv. Snyder. 6 
53, 14 N. W. 865; 1884, Wright v. Fort Binn. Pa. 490; 1824. Wogan v. Small, 11 S. &: 
Howard. 60 Wis. 121, 18 N. W. 750; 1886. R. Pa. 143; 1912. U. S. v. Dula. 23 P. 1.132; 
Coggswellv. Davis. 65 Wis. 191,203.26 N. W. 1867. Trammell v. McDade, 29 Tex. 361; 
557; 1893, Proper v. State. 85 Wis. 626. 55 1849. Hopper v. Com .• 6 Gratt. Va. 686. 
N. W. 1035; 1895, Porath v. St.ate, 90 Wis. - I E.O.: 1900. Allen v. Ins. Co., 72 Conn. 
527. 63 N. W. 1061; 1897, McDerlllott v. 693. 45 Atl. 955. 
Jackson, 97 Wis. 64. 72 N. W. 375; 1898, • E.O.: 1898, Burks v. State. 120 Ala. 386. 
Kohler v. R. Co., 99 Wis. 33. 74 N. W. 568; 24 So. 931; 1856. Heisler!>. S,tate. 20 Ga. 153, 
1902. Goodwin v. State. 114 Wis. 318, 90 N. 155 (refusing to authome the witness to be pre
W.170; 1902. Bannen v. State, 115 Wis. 317, vented from answering: "this remedy would 
91 N. W. 107. 965; 1904. Lyon v. Grand be than the disease; it is one which 80 
Rapids. 121 Wis. 609, 99 N. W. 311. far as we know has never been applied in prac-

In the following rulings certain questions tice; if a remedy known to law. yet whether 
were ruled upon according to the eircum- it shall be applied in any case is a matter 
stances. but the rulings are of no service as which, like that as to the asking of leading Que&
precedents: 1898, Parker v. Brown. 29 C. C. A. t.ions. is for the discretion of the Court presid-
357.8& Fed. 595; 1896. Yoch v. Ins. Co., 111 ing; ... a little who\esome PlJnishment inflicted 
Cal. oG3. 44 Pac. 189; 1901, King v. West- upon the counsel that indulge in such QUestions 
brooks, 114 Ga. 307, 40 S. E. 262; 1902, Sivell would no doubt soon stop the practice',). 
r. Hoaan. 115 Ga. 667, 42 S. E. 151; 1895. • For the general doctrine of judiciDl du-
Springfield C. R. Co. v. Welsh, 155 Ill. 511, 40 creiion. see ante. § 16. 
N. E. 1034; 189G. State v. Fontenot. 48 La. For leading Questions by the judge, see poat. 
An. 220. 19 So. 112; 1854, Lee 'C. Tinges. 7 § 784. 
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witness to reply without taking care to specify that his answer is based on 
that assumption, and may thus commit him to an assertion of the assumed 
fact, though in fact he may not desire or be able to do so. This is obviously 
a danger to be prevented:1 

1863, BELL, C. J., in Sreer v. Little, 44 N. H. 616: "[A question is leading) where the 
question assumes any fact which is in controversy, so that the answer may really or ap
parently admit that fBl!t. Such are the forked questions habitually put by some counsel 
if unchecked; as, \\-llat was the plaintiff doing when the defendant struck him? the con
troversy being whether the defendant did strike. A dull or a forward witness may answer 
the first part of the G uestion llnd neglect the last ... 

1890, BECKLEY, C. J., in Trareler's Ina. CJ. v. Sheppard, 85 Ga. 751, 794 (the issue being 
whether the insured Was really deceased or had fradulently pretended to be drowned, 
questions of the follOwing sort were held improper: 'State what was the nature of the 
current at the point. where Sheppard fell in'): "Tbis sort of assumption is one of the 
most pernicious forms in which the vice of leading questions can make its appearance, its 
tendency being to induce the witness to adopt the theory of the facts propounded by the 
examiner, and shape his testimony in a way to lend support to that theory. Rven an 
honest and well-meaning witness may sometimes be drawn by this device into coloring 
the letter if not the spirit of his evidence more highly than the exact truth, so far as his 
knowledge of it extends, would warrant." 

, -'r 
§ 772. C·1)fng for Answer 'Yes' or t No '; Alternative QueatiODa. J 

(l) A question ad:rnitting of being answered by a simple t yes ' or t no • is re
garded as generally a leading and improper one.! Nevertheless, so rigid a 
rule is unsound. Obviously such a question depends for its suggestion more 
in the tone of voice than in the form of words. The ' (as in, 
It Did you not say that you refused the offer? ") does convey in itself 
the suggestion that an affil'mative answer is desired; but the opposite form 
(It Did ~ou say that you refused the offer? ") by no means betrays in foml 
such a suggestion, and depends almost wholly upon the intonation for sug
gestion; 2 in other words, it mayor may not be leading. This is peculiarly 
a case for the principle (ante, § 770) that the trial Court's determination con-
trois: a r'

O

' 0 , 

1 771. 1 Accord: 1897, Be Hine. 68 Conn. 
551, 37 At!. 384; 1890. Travelers' Ins. Co. 
11. Sheppard, &5 Ga. 751, 794, 12 S. E. 18; 
1900, Franks 11. Gress Lumber Co., 111 Ga. 
87.36 S. E. 314; 1858, Carpen~r 11. Ambroson, 
20 TIl. 172; 1879, Hewitt 11. Clark, 91 Ill. 
608; 1847, Turney 11. State, 8 Sm. &: M. MisS. 
110; 1879, Davis fl. Cook, 14 Nev, 287; 
1857, Willey fl. portemouth, 35 N. H. 307. 

Compare the analogous impropriety of 
mialmding qUell/ions on CT088-e%4mi1Uliion, post, 
1780. 

I m. 1 1815, Nicholls ~. Dowding, 1 
Stark. 81. and case!' in nO~8 infra: 1907. 

e. Baldwin. 106 Md. 619. 68 Atl. 2..;; 
1899, Interol>tional &: G, N. R. Co. 11. Dalwigh. 
92 Tex. 655. 51 B. W. 000. Doubted: 1856. 
Mathis 11. Bui'ord, 17 Tel[. 155. 

• nonne' and 'an' were both distinctively sug
gestive. An amusing illustration of the suggee
tive uses to which such questions in Latin could 
be put is related by Lord Brougham (12 Law 
Rev. 114. cited by the present writer in a note 
in 1 Uarv. Law Rev. 297): "When I was at
tending lectures on the civil law in Edinburgh. 
they were all in Latin. A set of Latin ques
tions were proposed after the lecture to the 
students. V cry difficult indeed, some of them 
might be to answer. if a proper answer were re 
quired; but all we had to do was. if the quee
tion commenced with 'nonne·. we said 'etiaro •• 
and if with 'an'. we replied 'non.' .. 

s 1916, DeWitt 11. Skinner. 8th C. C. A .• 
232 Fed. 443; 1920. Audibert 11. Michaud, 119 
Me. 295, 111 At!. 305 (quoted .rupI'a); 1913. 
Ganow 11. Ashton. 32 S. D. 458. 143 N. W. 383 

I In Latin. on the contrary. tht) particles (approvins the above rule). 
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1920, CORNISH, C. J., in Audibert v. Michawl, 119 Me. 295, 111 At!. 305: "A question is 
not necessarily leading because it can be answered by 'yes' or 'no. ' The presiding justice, 
who has an unprejudiced view of the entire situation, is alIowed a wide discretion in this re
spect. The legitimate object of all examination of witnesses is the eliriting of the truth; and 
the danger which arises from so-called leading questions is not that the truth may thereby 
be extracted in an untechnical manner, bllt that the untrue may be stated by a witness, 
who is either indifferent to his oath or overzealous in the cause and eager to adopt any sug
gestion made by the attorney although not in accordance with the fact. It is not the mere 
leading, but the leading into temptation, that is to be deprecated and avoided." 

(2) The alternative form of question (" State whether or not you said that 
you refused", "Did you or did you not refuse?") is free from this defect of 
form, because both affirmative and negative answers are presented for the 
witness' choice. Nevertheless, such a question may become leading, in so 
far as it rehearses lengthy details which the witness might not otherwise have 
mentioned, and thus supplies him with full suggestions which he incorporates 
without any effort by the simple answer, " I did," or " I did not." Accord
ingly, the sound view is that such a question mayor may not be improper, 
according to the amount of palpably suggestive detail which it embodies: 

1891, GAINES, J., in £Ott v. King, 79 Tex. 292, 299, 15 S. W. 231 (the question being 
'state whether or not you ever sold and conveyed the headright certificate of John B. Bul
rese for one league and one labor of land to said Barnes Parker'): "It does not properly 
admit of an answer 'yes' or 'no.' . .. Whether a question in that or a similar form 
be leading or not depends upon the determination of the inquiry whether it suggests any 
particular answer; and we think questions in that form which had been held leading are 
not such as inquire into a single fact, but such as enable the witness to state in two words, 
such as 'he did' or 'he did not' a series or group of facts. . .. As to the question now 
under consideration, we think it would puzzle the astutest lawyer who is uninformed as 
to the issues in the case to determine from the question alone whether the examiner de
aired to prove that the witness had or had not transferred the certificate." 

/ .... 

,. Three attitudes are represented among the Courts: (a) Most Courts treat 
. \ such a question as depending upon the circumstances, in the manner above 

• 

. , 
, I stated; 4 (b) a few Courts seem to treat it as always proper; 6 (c) while a few 

. to treat it as necessarily improper.6 

.1897, Coagler v. Rhodes. 38 Fla. 240. 21 
So. 109; 1906. Hix fl. Gulley. 124 Ga. 547. 52 
S. E. 890 (good example): 1909. Peebles v. 
O'Gara Coal Co .• 231) Ill. 370. 88 N. E. 166; 
1895. State v. Wickliff. 95 la. 386. 64 N. W. 
283; 1879, McKeown v. Harvey. 40 Mich. 228; 

Bartlett v. Hoyt, 33 N. H. 165; 1858. 
Spear v. Richardson, 37 N. H. 26; 1860. Page 
11. Parker. 40 N. H. 63; 1863. Steer v. Little. 44 
N. H. 616; 1862. Tinsley v. Carey, 26 Tex. 
350.352; 1891. Lott v. King. 79 Tex. 292. 299. 
15 S. W. 231 quotation 8Upra); 1920. 
Williams 11. State. 88 Tex. Cr. 214. 225 S. W. 
173 ("Did he or did he not", heid not neces
aarily leading); 1905. State 11. Taylor. 57 
W. Va. 228. 50 S. E. 247 . 

• 1867, Adams v. Harrold, 29 Ind. 200; 1859. 
Pelamourges v. Clark. 9 la. 18. 
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• 1840. u. S. ". Dickinson, 2 McLean 331 
("the form laid down in some of the books, 'do 
you or do you not know. etc:. is a leading ques
tion. and may be so emphasized as to indicate 
in the strongest terms the desired answer ") ; 
1877. State v. Johnson. 29 La. An. 718; 1830. 
Marcy, J., in People". Mather. 4 Wend. N. Y. 
248. 

The following passage exhibitll a singular 
notion of a leading qucstion: 1911, Steenie 
Morrison's Trial, p. 54 (Notable English Trials 
Series. 1922): Mr. Muir (re-examining to the 
story of a night's wanderings); "Did you 
have any conversation "ith any woman that 
night?" Mr. Abinger: .. I object to that que~
tion; it is a leading question." Mr. J. Darling: 
.. Yes. so it is. I do not think you should ask 
that. Mr. Muir." 
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§fi 766-812) INTERROGATED TESTIMONY § 773 

§ 773. : Opponent's Witness under The typica 
situation in which the witness' presumable bias removes all danger of im
proper suggestion is that of an opponent's witness, under cross-e;raminatUn~t.:...--' 
The purpose of the cross-examination is to sift his testimony and weaken its 
force, in short, to discredit the direct testimony; thus, not only the presum
able bias of the witness for the opponent's cause, but also his sense of reluc
tance to become the instrument of his own discrediting, deprive him of any 

him to. Accordingly, it is well settled that on cross-examination of an op-'. 
I. 

ponent's witness, ordinarily no question can be improper as leading: I I 

1820, Wilson'8 Trial, 2 Green (Sc.) 119; Mr. Murray: "I am surely entitled to lead 
in cross-examination?" Lord Preaident: "No; I never heard that with us." Mr. Mur
ray: "I remember hearing a judge in England, upon that being stated to him, saying, 
"Good God, what a country !'" 

1874, ApPLETON, C. J., in State v. BenneT, 64 Me. 279: ' of an oppo-
nent's witness [in leading form] is aHowable. Why? Because, being called by him [the 
opponent), it has been imagined that there was some tie of sympathy or interest which 
would induce partiality on the part of the witness in favor of the p&.rty who caHed him." 

Yet, where the reason ceases, the rule ceases also; thus, when an opponent's: 
witness proves to be in fact biassed in favor of the cross-examiner, the danger! 
of leading questions arises and they may be forbidden.2 

(a) Distinguish the question whether a I 
• 

of his 
'. ". '. . .. ' .. -. o· -:::::- ... _" ~~ 

coun- . 
a few of them, how-

§ 773. 1 Eng. 1836. Parkin 11. Moon. 7 C. & and the judge says: .. You must answer 
P. 409; U. S. 1820. Harrison 1'. Rowan, 3 any questions that are not ensnaring ques-
Wash. C. C. 582; 1840. U. S. v. Dickinson, 2 tiona"; but the same objector afterwards 
McLean 331 (" the witness having been called gi"es as his reason that the questions were 
by one party, may not be equally willing to asked" only to enfiame. and to P088esB people 
disclose all he knows that shall be favorahle to with foolish notions and strange conceits ", 
the other "); 1918. Marsh 11. State, 16 Ala. i.e. the matter implied dishonorable conduct 
App. 597. 80 So. 171; Ala.~ka Compo L. 1913. to the King and the prosecution wished to 
t 1498; Ark. Dig. 1919. § 4185; Cal. C. C. P. avoid the subject; hut no further principle 
1872. t 2048; Ga. Civ. C. 1910. § 5872. P. C. seems to have belln brought out. The remarks 
§ 1045 (leading questions are "generally al- in Hardy'l! Trial. 24 How. St. Tr. 659 (1794). 
lowed in ". but the Court in in which Mr. Erskine was told by L. C. J. Eyre. 
discretion may forbid them); 1884. Cade V. "You are not to put the very words in his 
Hatcher. 72 Ga. 359. 363; 1906. Lallchheimer mouth, even on a cross examination ". were 
II. Jacobs, 126 Ga. 261. 55 S. E. 55 (in discre- said of a witness manifestly favorable to the 
tion); Ida. Compo St. 1919, § 8034; Ky. cross-examiner. and were not intended to be 
C. C. P. 1895. § 595; 1888. TowntlCnd's Suc- applied to the ordinary case of a hostile wit-
ooBBion, 40 La. An. 67. 73. 3 So. 488: 1874, ness. 
State II. Benner. 64 Me. 279 (see quotation That leading questions are not uauallll to be 
supra); 1835. Moody v. Rowell. 17 Pick. Mass. asked on cro88-Cxamination is maintained by 
498; Or. Laws 1920, § 860; P. 1. C. C. P. 1901. Mr. Joseph Chitty. in Practice of the Law.III. 
t 339; P. R. Rev. St. & C. 1911. § 1521; 892. because the reason above quoted from him 
1901. Hempton V. State. 111 Wis. 127. 86 N. in § 769 applied equally in this case; but he 
W.596. probably had in mind the sort of misleading 

Compare § 915. post. questions noted infra. § 780. 
Unnecessary doubt has sometimes been 2 1874, Rush 11. French. 1 Ariz. 99. 140, 25 

thrown on this subject by misunderstood Pac. 816; 1335. Moody 11. Rowell, 17 Pick. 
p88Kages. A cross examination W88 objected MlISs. 498. 
to as using leading questions in the Seven In State I). Peirce, 178 la. 417 (1916). 159 
Bishops' Trial. 12 How. St. Tr. 310 (1688). N. W. 1050. the ruling is obscure and futile. 
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ever, allow it on the condition that leading questions be not asked. The 
two rules, however, have nothing in common, and ought not to be so con
nected; the distinction is dealt with elsewhere (post, §§ 915, 1891).3 

(b) Distinguish also the misleading question on cross-examination (post, 
. § 780); the form of question is sometimes identical, but the danger is oPPO-
1 

~ site, in the one instance, of colluding with a favorable witness, in the other, 
: of tricking a. hostile witness. 

r-- § 774. : Witness Hostile, Bi&ssed, or A similar situa
! tion a.rises where the witness, though called by the party examining, is in fact 
: bia.'t.'led against hi.s cause and is thus indispo~ed to favor it by accepting sug
o gestions of desired testimony. Here a question cannot be objectionable as 

--leading: 

1682, Mr. JVilliam8, arguing, in Coning.!rtlllrk'a Trial,9 How. St. Tr. 1, 37: "There is 
a great deal of difference, I find, where you examine a man with the hair and where you 
examine him against the hair. Where you find it difficult to make a man answer, you 
will pump him with questions and cross-interrogate him, to sift out the truth." 

1806, Mr. W. D. Erons, Notes to Pothier, II, 228: "This unwillingness is commonly 
to be decided by the judge, according to his impression of the demeanour of the witness, 
upon the trial. The situation of the witness, and the inducements which he may have. 
for withholding a fair account, are also very proper circumstances to be taken into account 
in forming this decision. A son will not be very forward in stating the misconduct of his 
father, of which he has been the only witness; a servant ",;11 not, in an action against 
his master, be very ready to acknowledge the negligence committed by himself." 

1874, A!'PI.Et'ON, C. J., in State v. Benner. 64 Me. 279: "If the witness is from any 
cause adverse to the party calling him, the same reason which authorizes and sanctions 
cross examination, more or less rigorous. equally requires it when the party finds that the 
witness whom the necessities of his case have compelled him to call is averse in feeling, 
is reluctant to disclose what he knows, is evasive or false. Important as interrogation 
may be, if the witness is friendly, to remove uncertainty and indistinctness and to give 
fullness and clearness, doubly important is it, if the witness be dishonest and adverse, to 
extract from reluctant lips facts concealed from sympathy, secreted from interest, or with
held from .:lishonesty. Cross examination may be as necessary to ~licit the truth from 
one's own as from one's opponent's witness." 

o 

This situation includes not only the case of 
terested, by their sympathies with the opponent's 

hostile, biassed, or in
bit"';' t-iilsoof witnesses 

-. --... , ._-
a For the related question as to using an 1907. State 1). Walker. 133 Ia. 489. UO N. W. 

opponent's depoBition. as affected by the present 925; Me. 1854. Parsons 1). HuIJ. 38 Me. 142; 
rule. see poIll. § "12. 1874. State 1). Benner. 64 id. 279 (see quotation 

§ 77'. 1 ENGLAND: 1824. Clarke~. Salfery. 8upra); Mau. 1835. Moody 1). Rowell. 17 
Ry. & Moo. 126. Best. C. J.; 1838. R. 1). Pick.498; Mich. 1888. McBride 1). Wallace. 62 
Chapman. 8 C. & P. 559. Abinger. C. B.; 1839. Mich. 453. 29 N. W. 75; 1897. People 11. GiI
R. 1). Ball. 8 C. & P. 745. Erskine. J.; 1874. lespie. III Mich. 241. 6" N. W. 490; N. Y. 
Ohlsen 1). Terrero. L. R. 10 Ch. 129. Lord 1830. People 1). Mather. 4 Wend. 247; 1907. 
Cairns. L. C. ; People 1). Sexton. 187 N. Y. 495. 80 N. E. 396 

UNITED STATES: Fed. 1893. St. Clair 1). (the opponent's wife and daughter); Wllo. 
U. S .• 154 U. S. 150. 14 Sup. 1002; 1896. 1912. Hollywood 1). State. 19 Wyo. 493. 120 
Putnam v. U. S .• 162 U. S. 687. 16 Sup. 923; Pac.471. 
Ala. Towns 1>. Alford. 2 Ala. 380; 1841. Ble~ins The bias of the witness may be pruumw 
r. Pope. 7 id. 374; Conn. 1832. Stratford from his situation as to interest or relationship. 
1). Sanford. 9 Conn. 2&'3; la. 1892. Rosen- before it is disclosed in his testimony; 1824. 
thall>. Bilger. 86 Ia. 246. 247. 53 N. W. 255; Clarke v. SBffery. Ry. 4: Moo. 126. Best. C. J. 
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.'!:tnwilling for any other reason to tell all they may know;2 though the two 1 
classes are not different in principle, nor always distinguished by the Courts. ! 

§ 775. Preliminary Undisputed When a witness is asked 
about matters preliminary to the main topics of controversy· matters essen-
tial to be brollght out, and yet not themselves in· controversy such as the . 
witness' name, a~._residence, relationship to the parties, and the like, it is 
obvious that there is-usua"Iij;no -danger· of impwper suggestion, simply be-
cause there is no motive for it: 1 - .. ---- .. -------

1806, Mr. W. D. Evans, Notes to Pothier, II, 226: "The good sense of the rule is per
fectly manifest with respect to all cases where the question propounded involves an answer 
immediately bearing upon the merits of the cause, and indicating to the witness a representa
tion which will best accord with the interests of the party. But where the questions are 
merely introductory, where the mere answer of yes or no will leave the point of the case 
precisely 115 it found it and can only be material as laying the foundation for a further 
inquiry, the reason of the objection does not occur, and the objection itself appears to be 
ill-founded; and the making it can only proceed from a captious and petulant disposition 
to interrupt the course of examination." 

1830, MARCY, Sen., in People v. Malher, 4 Wend. 247: "If the question relate to intro
ductory matter and be designed to lead the witness with more expedition to what is material 
to the issue, it is captious to object to it, even if it be leading." 

§ 776. : (3) Exceptions allowed; Trial Cou.rt's Discretion. In spite 
of the danger of suggestion by questions, there arise situations in which these 
dangerous questions become a necessity, situations in which the risk of 
losing useful testimony outweighs the risk of false suggestion. Whether 
such an exceptional situation exists on the facts is a question for the deter
mination of the trial Court.l Nevertheless, there are one or two common 
classes of cases in which a canon of guidance (ante, § 770) has been laid down. 

§ 777. Same: Witness' Recollection Exhausted. Where the witness is] 
unable without extraneous aid to revive his memory on the desired point i 

(one creditor of a bankrupt against another). 380; 1845. Blevins v. Pope. 7 Ala. 374; 1832. 
In one ruling the doctrine as a whole has Stratford v. Sanford. 9 Conn. 283; 1882. Brad

been denied: 1825. Anon .• 1 Lew. Cr. C. 322 shaw v. Combs. 102 Ill. 434; 1895. People i>. 
(" Bayley. J.. refused to allow an adverse Caldwell. 107 Mich. 374. 65 N. W. 213; 1849. 
witnel!8 to be led. although. a,q he said. he was Walsh v. Agnew. 12 Mo. 525. 
aware some Judges differed from him in opin- I 775. 1 Accord: 1874. Gannon v. Stevens. 
ion. His reason w..s that it afforded an op. 13 Kan. 457; 1864. Hall v. Taylor. 45 N. H. 
portunity for collusion between the parties and 407; Or. Laws 1920. C. C. P. § 858 ("unless 
their witnesses. and that a witness might be merely formal or prclimiuary" question e) ; 
instructe<i to give certain answers in order to 1889. Hausenfluck v. Com .• 85 Va. 707. 8 S. E. 
make him an adverse witness and thereby 683. 
enable hi!! counsel to put leading questions to Nevertheless. in accordance with the general 
him"). This fantastic reasoning proposes to principle (ante. § 769). if such a matter e.l/. 
handicap all honest couDsel because a few may name or age should be the subject of real 
practise dishonestly; moreover. if a witness controversy, a suggestive question would be 
were as cunning as the one imagined by the improper. 
learned judge, he would certainly be cunning § 776. 1 The cases on this point are col
enough to fulfil his plot witho1!t the aid of lecte4 ante. § 770. It is common to say 
leading questions. judicially that "leading questions are a1low-

11836. Parkin v. Moon, 7 C. & P. 409. able ill the trial Court's diucretion". and it 
Alderson. B.; 1837, R. v. Murphy. 8 id. 306, is often impossiOle to say whether tiW applies 
Coleridge. J.; 1840. U. S. v. Dickinson. 2 to the definition of such a question or to the 
McLean 331; 1841. Towns ,. Alford. 2 Ala. exceptional allowance of it. 

61 



§ 777 TESTIMONIAL COMMUNICATION [CB.~P. XXVII 

i.e. where he understands what he is desired to speak about, but cannot recol-
• leet what he knows " here his recollection, being exhausted, may be aided 
\ by a question suggesting the answer. The trial Court's discretion must be 

'...J relied upon to prevent iruposition.1 

, , , 

1854, Per CmUAll, in State v. JeandeU, 5 Harringt. 475, 478 (t1:le witness being asked 
as to the time of a fact): .. The i'ule is plain; its application is not always evident. You 
are first to teet the witness· own knowledge or recollection of the time by questions neces
sary for that; if his memory is at fault, you may suggest contemporaneous events, with a 
view to stimulate or fix his recollection." 

§ 778. : Witness not ; Cblldren, nllterate., 
: etc .. Where there 'is as yet no exhaustion of memory, but the witness 

merely does not appreciate the tenor of the desired details and thus is unable 
to say anything about it, a question calling attention specifically to the de
tails may be allowable, when other means have failed.1 It may not be neces
sary to name all of the details; the mention of one or more of them may suffice 
by association to stimulate the recollection of the remainder. 

Tbe common situation of this sort, running perhaps throughout the per
son's entire testimony, is that of a child,,2 or of an illiterate or alien adult.3 A 
related situation is that of a person too ill or too feeble of speech to be able to 
articulate sentences; hcre the sentences may be framed for him suggestively, 
leaving him as little as possible to articulate and yet avoiding the danger of 
a misunderstood signai of assent or dissent.4 

§ 779. Proving a Contradiction. Where a witness is called to 
prove the prior self-contradictory statement of another witness, the tenor of 
the words in question become important. Moreover, the utterance proved 

~ 1'11. 11807. Courteen v. TOUBe. 1 Camp. 1903. Johnson II. People. 202 Ill. 53, 66 N. B. 
43, Ellenborough. L. C. J.; 1815. Acerro". 877 (similar); 1890. State v. Watson. 81 la. 
Petroni, 1 Stark. 100. Ellenborough. L. C. J.; 380, 383. 46 N. W. 868 (youthful witness in a 
1882, Herring v. Skaggs, 73 Ala. 453; 1854. rape charge); 1835, Moody v. Rowell, 17 Pi()k. 
State ". Jcandell, 5 Harringt. Del. 475. 478 Mass. 498. 
(see quotation 8upra); 1854. Parson~ ". Huff, 31906. State v. Simes. 12 Ida. 310, 85 Pac. 
38 Me. 142; 1835. MoodY v. Rowell. 17 Piok. 914 (simple-minded woman. in rape); 1875, 
Mass. 498; 1855. Huckins v. In!!. Co .• 31 N. H. Doran ". Mullcn, 78 Ill. 345 (ignorant person) ; 
247; 1861, Severance v. Carr, 43 N. H. 67; 1899. Kruse v. S. & W. Lumber Co., 108 la. 
1879, O'Hagan ". Dillon. 76 N. Y. 173; 1885, 352. 79 N. W. 118 (one not well understanding 
Toomey I). Kay. 62 Wis. 107. semble. 22 N. W. English); 1899. State". Yellow Hair, 22 Mont. 
286. 33. 55 Pac. 1026 (witness illiterate and testi-

§ TJ~. 1 Eno. 1815, Nicholls ". Dowding, fying by an interpreter); 1901. Carlson v. 
1 Stark. 81 (Ellenborough, L. C. J .• "it is Holm, Nebr. " 95 N. W. 1125; 1903, 
necessary to a certain extent to lead the mind Campion I). Lattimer. 70 Nebr. 245. 97 N. W. 
of the witness to the subjcct of thc inquiry") ; 290 (a person ignorant and dull). 
Can. 1913, Maves v. Grand Trunk P. R. Co.. So also the reticence of 8hame or modesty: 
Alta. S. C .• 14 D. L. R. 70 (elaborate opinion 1910. State II. Dudley. 147 la. 645, 126 N. W. 
by Beck, J.); U. S. 1881. De Havcn v. De 812 (rape). 
Ha·Jen. 77 Ind. 240; 1875. Lowe v. Lowe, t 1899, State I). Burns. Ia. ,78 N. W. 
40 la. 223; 1872. Bullard I). Hascall. 25 Mich. 681 (deaf-mute); 1893. Belknap ". Stewart. 
136; 1853, Stringfellow v. State, 26 Miss. 160; 38 Nebr. 304. 310. 56 N. W. 881 (one 110 

1850. Stewart~. State. 19 Oh. 307; 1852, Long affected by paralysis as to be able to utter only 
r. Steiger, 8 Tex. 462. monosyllables). 

• 1879, Coon v. People. 99 Ill. 369 (but The case of the dlli1l{1 declarant is the subject 
pointing out that sometimes lcading questions of BOme controvllrsy. and is dealt with under 
would l!peCially be avoided with children); that head. poat, § 1445. 
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must be substantially the same as that upon which the other witness has al
ready been questioned (post, § 1029). Hence, as it is often practically im
possible to inform the witness of the subject of his testimony without suggest
ing the details of the statement, such a suggestion has been commonly al
lowed; 1 and so also for the impeached witness' explanation of his statements.2_ 

§ 780. b,. (a) A question __ ~hjch -a.s81!-mes a.fact that may be in controversy is leading, when put on "direct ex-
amination (as noted ante, § 771), because it affords the willing witness a sug-
gestion of a fact which he might otherwise not have stated to the same effect. .~ 
Conversely, such a question may become iruproper on C'f'oss-examination, oe-- .;:"" 
cause it may by implication put into the mouth of an unwilling witness, ~a"., 
statement which he never intended to inak~, and thus incorrectly attribu e 
to him testimony which is not his: 1 

1835, Mr. Joseph Ohitty, Practice of the Law, 2d ed., III, 901: "It is an established 
rule, 8.3 regards that a counsel has no right, even in order to detect 
or cateh a witness in a falsity, falsely to assume or pretend that the witness had previously 
sworn or stated differently to the fact, or that a matter had previously been proved when 
it had not. Indeed, if such attempts were tolerated, the English Bar would soon be debased 
below the most inferior of society." 

1794, Hardy's Trial, 24 How. St. Tr. 754; Mr. Erskine, a witness to 
the proceedings of an alleged seditious meeting: "Then you were never at any of those 
meetings but in the character of a spy?" "As you call it so, I \\;11 take it so." "If 
you were not there as a spy, take any title you choose for yourself, and I will give you 
th~t." L. C. J. EYRE: "There should be no name given to a witness on his examinati?n. 
He states what he went for, and in making observations on the evidence, you may give it 
any appellation you please." Mter a repetition of the practice, Mr. Gibbs: "I am sorry 
to interrupt you, but your questions ought not to be accompanied \\;th those sort of com
ments; they are the proper subjects of observation when the defence is made. The business 
of a cross-examination is to ask to all sorts of acts, to probe a witness as closely as you can ; 
but it is not the object of a to introduce tbat kind of periphrasis as you 
have just done." Mr. Erskine: "But, on a cross examination, counsel are not called upon 

§ 'l'19. 1 Enq. 1R07, Courteen II. Touse, 
1 Camp. 43; 1820, Edmondsv. Walter, 3 Stark. 
8; U. S. 1896, Union P. R. Co. v. O'BrIen, 
161 U. S. 451, 16 Sup. 618; 1884, Phcenix 
Ins. CO. II. Moog, 78 Ala. 310; 1882, People v. 
Ah Yute, 60 Cal. 95; 1910, Sheridan Coal Co. 
v. Hull Co., f!:7 Nebr. 117, 127 N. W. 218; 
1857, Gunter v. Watson, 4 Jones L. N. C. 457; 
1878, Farmere' M. F. Ins. CO. II. Eair, R7 Pa. 
128; 1895, Norton II. Parsons, 67 Vt. 526, 32 
Atl. 481; 1857, Ketchingman II. State, 6 Wis. 
426; 1883, Rounds v. State, 57 Wis. 53, 14 
N. W. 865. 

Compare the eitations ante, i 761. 
elmira: 1839, Hallett v. Cousens, 2 Moo. & 

Rob. 238 (Erskine, J., would not let the counsel 
"read from his brief the very words which the 
[I)ther] witness had 80 denied having used"; 
that method being allowable only when it was 
necesssry to keep out .. parts of the conver
sation which are not evidence"' . • 
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21894, Farrell v. Boston, 161 Mass. 106, 36 
N. E. 751 (to correct p. mistake on croBS exami
nation, reference was allowed to the supposed 
contrary occurrence); 1888. Stone II. Ins. Co., 
7l Mich. 81; 1873, Bullard "D. Pearsall, 53 N. Y. 
230; 1889, People v. Kelly, 113 N. Y. 647, 21 
N. E. 122. 

§ 780. 1 The following anecdote neatly 
illustrates this triilk of a "loaded" or "forked" 
question: .. Sir Frank Lockwood was once 
engaged in a case in which Sir Charles 
(the late Lord Chief Justice of England) was 
the opposing counsel. Sir Charles was trying 
to browbeat a witne88 into giving a direct 
answer, 'Yes', or 'No.' 'Yeu can answer ang 
question yes or no,' declared Sir Charles. 
• Oh, can you?' retorted Lockwood. . May I 
ask if you have left 01I ooating your wife l' " 
(Green Bag, vol. XII, p. 671). 

• 
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to be so exact as in an original examination; you are permitted to lead a witlless." L. C. J. 
EYRE: "I think it is so clear that the questions that are put are not to be loaded with all 
the observations that arise upon all the previous parts of the case; they tend so to distract 
the attentivn of everybod.f, they load us in point of time so much; and that that is not 
the time for observation upon the character and situation of a \\;tness is so apparent that as a 
rule of evidence it ought never to be departed from." 

1888, Parnell Commi8~on's Proceedings, 19th day, Times' Rep. pt. 5, p. 221; thr. "Times" 
having charged the Irish Land League \\;th complicity in crime and outrage, a constable 
testifying to outrages was cross-examined by the opponents as to his partisan employment 
by the "Times" in procuring its evidence. Mr. Lockwood: "How long have you been 
engaged in getting up the ('ase for the 'Times'?" Sir H. James: "What I object to is 
that Mr. Lockwood, without having any foundation for it, should ask the witness 'How 
long have you been engaged in getting up the case for "The Times"?'" Mr. LocT.-wood: 
"I will not argue \\;th my learned friend as to the exact form of the question, but I submit 
that it is f,crfectly proper and regular. If the man has not been engaged in getting the 
case for 'The Times' he can say so." Sir H. James: "I submit that my learned friend has 
no right to put this question without foundation. Counsel has no right to say' When did 
you murder A. B.?' unless there is some foundation for the question. In this same way 
he has no right to ask 'How long have you been engaged in getting up this case?' for it 
assumes the fact." • .. President HANNEN. "I do not consider that Mr. Lockwood was 
entitled to put the question in that form and to assume that the witness has been employed 
by 'The Times.''' 2 

(b) Another improper way in which, by insinuation, testimony may be in
correctly attributed to a witness is that of asking him to refresh his recollec
tion by a paper and then say whether he still persists in his first statement; 
this has been already noticed (ante, § 764). 

(c) So also the prohibitIOn of impeaching questions as to prior misconduct 
is sometimes based (post, § 98~~) upon the opportunities which they offer for 
fraudulent insinuations of misdeeds which the counsel has in reality no reason 
to suppose were ever committed. 

Distinguish (1)' tI e rule that a cross-examiner need not state the purpose of 
hi'! question (post, § 1871); the objection in su/!h a case is not that the witness 
is deceived as to the ultimate purpose of the question, for it is immaterial 
whether or not he understands that, and it is enough if he is not deceived as 
to its actual tenor; the objection to a cross-examiner's not disclosing his pur
pose is that the relevancy of the facts inquired about may otherwise not ap
pear, and the rule permitting such concealment is merely a necessary excep
tion to the general rule requiring relevancy to appear at the time of asking; 
(2) the rule that a counsel1l1uy not state as a fact a matter upon which no e-ui
dence has been offered, nor discuss offered evidence in the jury's presence 

2 Accord: 1918. Marsh v. State; 16 Ala. 
App. 597. 80 So. 171; 1900. Hand v. Soode
le~ti, 128 Cal. 674. 61 Pac. 372; 1905. Briggs to. 
People, 219 D1. 330. 76 N. E. 499 (rule iIlus
trated); 1885. State 11. Labuzan. 37 La. An. 
489. 491 (question assuming that the witness 
had testified 86 he had not in fact. excluded; 
.. such questions have a tendency to irritate. 
confuse. and mislead the witness. the parties. 

and their counsel, the jury and the presiding 
judge. lind they embarrass the administration 
of j'ilstice ") ; 1903. State v. Williams. 111 
La. 205. 35 So. 521 ("witnesses should not be 
cross exnmined on the assumption that they 
have «,stified to facts t.ouching which they have 
given no testimony"); 1905. State v. Boice • 
114 La. 856. 38 So. 584. 
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(poat, §§ 1806, 1808); this is merely an application of the general rule against 
hearsay; (3) the rule requiring a 1vriting, proved merely a,s to its execution, 
to be ahown to the opponent before the witness retires (poat, § 1859) is a rule 
designed to prevent unfairness, but does not concern the present principle; 
(4) the l'11le that a cross-examination cannot go beyond the scope of the direct 
examination; this is sometimes trickily used by confining the direct examina
tion to a few safe topics; the unsoundness of this rule (which involves a dif
ferent principle) is considered elsewhere (poat, § 1887). 

§ 781. intImIdating and Annoying Queationa by Cross-ezeruJner. An in"~ 
timida.ting manner in putting questions may so coerce or disconcert the wit-
ness that his answers do not represent his actual knowledge on the subject. -
So also questions which in form or subject caU8£_ embarroaament, ah.ame or 
anger in the witness may unfairly lead him to such demeanor and utterance 
that the impression produced by his statements does not do justice to his real 
testimonial value. These are two of-the-notoriolJs ab!Jse.s-.QLcros~-exam4Ia
tion, and always have been, both in the early period when it was chiefly 
used by judges only, and also since the time of its mature elaboration, 
more than a century ago, as the greatest weapon of truth eyer forged. 
In The following noted passages of fiction its inveterate abuse has been 
satirized: 

1837, Mr. Clw.rle8 Dickena, The Pickwick Club, c. XXIV: '''Nathaniel Winkle I' said 
Mr. Skimpin. 'Here!' replied a feeble voice. Mr. Winkle entered the witness-box, 
and having been duly sworn, bowed to the judge with considerable deference. 'Don't 
look at me, sir,' said the judge,l sharply, in acknowledgment of the salute; 'look at the 
jury.' Mr. Winkle <>beyed the mandate, and looked at the place where he thought it 
most probable the jury might be; for seeing anything in his then state of intellectual 
complication was wholly out of the question. Mr. Winkle was then examined by Mr. 
Skimpin, who, being a promising young man of two or three and lorty, was of course 
anxious to confuse a witness who was notoriously predisposed in favor of the other side, as 
much as he could. 'Now, sir,' said Mr. Skimpin, 'have the goodness to let his Lord
m'p and the jury know what your name is, will you?' And Mr. Skimpin inclined his 
he~1d on one side to listen with gre'lt sharpness to the answer, and glant.oed at the jury mean
~hile, as if to imply that he rather expected Mr. Winkle's natural taste for perjury would 
induce him to give some name which did not belong to him. 'Winkle,' replied the wit
ness. 'What's your Christian name, sir?' angrily inquired the little judge. 'Nathaniel, 
sir.' 'Daniel, - any other name?' 'Nathaniel, sir my Lord, I mean.' 'Nathaniel 
Daniel, or Daniel Nathaniel?' 'No, my Lord, only Nathaniel not Daniel at all.' 'Wbat 
did you tell me it was Daniel for then, sir?' inquired the judge. 'I did n't, my Lord,' 
replied Mr. Winkle. 'You did, sir,' replied the judge, with a severe frown. 'How could 
I have got Daniel on my notes, unles3 YOIl told me so, sir?' This argument was, of course, 
uDanswerable. 'Mr. Winkle has rather a short memory, my Lord,' interposed Mr. Skimpin, 
with another glance at the jury. 'We shall find means to refresh it before we have quite 
done with him, I dare say.' 'You had better be careful, sir,' said the little judge, with a 
sinister look at the witness. Poor Mr. Winkle bowed, &nd endeav~red to feign an easiness 
of manner, which, in his then state of confusion, gave him rather the air of a disconcerted 
pickpocket. 'Now, Mr. Winkle,' said Mr. Skimpin, 'attend to me, if you please, sir; and 

§ 781. 1 The name .. Stareleigh", given by the novelist to this judge, is supposed to have 
signified Mr. J. Gaselee. 

YOL.11 5 65 -
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let me recommend you, for yo\'~ own sakc to bear in mind his Lordship's injunctions to be 
careful. 1 believe you arc 1'. particular friend of Pickwick, the defendant, are you not?' 
• I have known Mr. Pickwick now, as well as I recollect at this moment, nearly' 'Pray, 
Mr. Winkle, do not evade the question. Arc you, or are you not, a particular friend of the 
defendant's?' 'I was just about to say, that' 'WiII you, or wiII you not. answer my ques
tion, sir?' 'If you don't answer the question, you'll be committed, sir,' interposed the little 
judge, looking over. his note-book. 'Come, sir,' said :\lr. Skimpin, 'yes or no, if you please.' 
'Yes, 1 am.' 'Yes, you are. And why could n't you say that at once, sir? Perhaps you 
know the plaintiff too eh, l\Ir. Winkle?' 'I don't knoW' her; I've seen her.' 'Oh, 
you don't know her, but you've seen her 9 Now, have the goodness to tell the gentlemen 
of the jury what you mean by that, Mr. Winkle.' 'I mean that I am not intimate with her, 
but that 1 have seen her when I went to call on Mr. Pickwick, in Goswell Street.' 'How 
often have you seen her, sir"!' 'How often?' 'Yes, Mr. Winkle, how often? I'll repeat 
the question for you a dozen times, if you require it, sir.' And the learned gentleman, with 
a firm and steady frown, placed his hands on his hips, and smiled suspiciously at the 
jury. On this question there arose the cdifying brow-beating, customary on such points. 
First of all, Mr. Winkle said it was quite impossible for him to say how many times he had 
seen Mrs. Bardell. Then he was asked if he had seen her twenty times, to which he replied, 
'Certainly, more than that.' Then he was asked whether he had n't seen her a 
hundred times whether ne could n't swear that he had seen her more than fifty times -
whether he didn't know that he had seen her at least seventy-five times and so forth; 
the satisfactory conclusion which was arrived at, at last, being, that he had better take care 
of himself, and mind what he was about. The witness having been by these means reduced 
to the requisite ebb of nervous perplexity, the examination was continued. . .. Tracy 
Tupman and Augustus Snodgrass were severally called into the box; both corroborated the 
testimony of their unhappy friend; and each was driven to the verge of desperation by 
excessive badgering." 

1857, Mr. Anthony Trvllope, The Three Clerks, c. XL: "Mr. Chaffanbraas was one of 
an order by no means yet c:<tinct, but of whom it may be said that their peculiarities are 
somewhat less often sp.en than they were when :\Ir. Chaffanbrass was in his prime .... 
Those who most dreaded Mr. Chaffanbrass, and who had most occasion to do so, were the 
witnesses. A rival lawyer could find a protection on the bench when his powers of endur
ance were tried too far; but a witness in a court of law has no protection. He comes there 
urueed, without hope of guerdon, to give such assistance to the State in repressing crime and 
assisting justice as his knowledge in the VlU'ticular case may enable him to afford; and 
justicl', in ordl'r to ascertain wh("'·~her his testimony be true, finds it necessary to subject 
him to torture. One would naturally imagine that an undisturbed thread of clear e,idence 
would be best obtained from a man whose position was made e8.8Y and whose n:ind was 
not harassed i but this is not the fact; to turn a witness to good account, he must be 
badgered this way and that till he is nearly mad; he must he made a laughing-stock 
for the court; his very truths must be turned into falsehoods, so that he may be falsely 
shamed j he must be accused of all manner of villany, threatened with all manner of 
punishment; he must be made to feel that he has no friend near him, that the world is all 
against him j he must be confounded till he forget his right hand from his left, till his mind 
be turned into chaos, and his heart into water; and then let him give his evidence. What 
will fall from his lips when in this wretched collapse must be of special value, for the best. 
talents of practised forensic heroes are daily used to bring it about; and no member of the 
Hllmane Society interferes to protect the '\\Tetch. Some sorts of torture are as it were 
tacitly allowed even among hunlane people. Eels are skinned alivl', and .... itnesses are 
sacrificed, and no one's blood curdles at the sight, no soft heart is sickened at the cruelty. 
To apply the thumbscrew, the boot, and the rack to the victim before him was the work 
of Mr. Chaffanbrass's life .• " On the whole, l\Ir. Chaffanbrass is popular at the Old 
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Bailey. Men congregate to hear him turn a witness inside out, and chuckle with aD inward 
pleasure at the SUccess of his cruelty." Z 

The remedy for su~h an.abuse is in the hands of the judges. The disgrace 
of these occurren~es is even more theirs than that of the offending counsel; 
for the former have not the temptation of partisanship to sway them, and 
their duty to interfere is easier to fulfil than, the counsel's duty to refrain. 
The slack sense of duty thus so often exhibited becomes the more blamable 
in contrast with the scrupulous sentimentalit~, which will be exhibited in 
insisting on the tender quiddities of the law that favor guilty persons, . 
such as the rules for confessions and the prh'ilege against self-crimination. 
For the probably guilty, when brought to book, there is often an abundance 
of protection, while for the un implicated and innocent witness, coming to 
serve justice and truth, there is scant~' assistance. The sport is of more in
terest than the victim. Such judges, as well as counsel, Were justly pilloried 
by the great novelist; and his pen expressed onl~' the widespread feeling of 
dread and disgust among the laity for the abuses of the witness-box. 

Those abuses, it is true, are, as a whole, probablr less to-day than they 
formerly were; but they are in many places still not uncommon. They are 
too frequent when they occur at all. The just denunciations of high-minded 
Judges have sometimes stigmatized these practices as they deserve;3 and 
there can be no doubt that the law sanctions the power and t'Stablishes the 
dutyof the trial judge to use a proper discretion to prevent and rebuke them: 4 

• Mr. E. Manson's" Cross-examination a 
Socratic Dialogue" (8 Law Quart. Rev. 160). is 
a neat satire, after the manner of the Platonic 
dialogue, on the abuses of cross-examinn tion. 
There is good reading in the letter of rebuke 
written by Smollett to a counsel who had 
wantonly abused him (Foss' Memories of West
minster Hall, I, 235). 

I "Mr. Baron Alderson once remarked to 
a counsel of this type, • Mr. , you seem 
to think that the art of cross-examination is 
to examine crossly'" (Serjeant Ballantine's 
Experiences of a Barrister's Life, 105). 

The following remarks were addressed to 
Dr. Mitehill, a celebrated and opinionated 
scientist, by Mr. William Sam;>son, New 
York's most learned sud witty advol'ate in 
the early days, at the opening of his cross
examination of Dr. Mitchill, on the trial of 
Alex. Whistelo for bastardy (l8OS; 11 Amer. 
St. Tr. 528, 575); the sl'ientist and the law
yer had alreoo~' met in forensic skirmishes: 

" Doctor, since your opinions were likely 
to be unfavorable to the side I am to ad\'ocste, 
I must avail myself of the privilege of 
examination. it would be unneeessary with so 
learned a v.if,ness to say, that the ad\'erb 
'cro8.'I' wa:. not to be taken in the \'ulgar ac
ceptatio:t. 'Cross' was in contra-distinction 
to 'direct'; lind • cro89-1!xamination' meant 
only. an indirect examination. The ignorant, 
wI" take things ill the wlong sense, often 

show ill-humor, and put themselves in an 
attitude to be cr(lSS, because they are to be 
cross-examined. With the l'andid Ilnd en
lightened, it proves often lin agreeable mode of 
dis('us..ion. and is particularly so to our pro
fession, whl.ln it gh'es us occasion to e%tract irom 
those of superior learning, knowledge which 
we might not otherwise have the means of 
acqu:ring." 

67 

• The principle, in one or anothE-r fonn, is 
recognized in the follo\\ing statutes and : 
Ala. Code 1907, § 4016 (" It is the righ.t of a 
witness to be protected from improper Ques
tions and from hnrsh or insulting uemeanor") : 
Alaska: Compo L. 1913, §§ 1494, 1508 (like 
Cal. C. C. P. § 2(44); .irk:. Dig. 1919, 
§ 4183, like Cal. C. C. P. § 2(44); Cal. C. C. 
P. 1872, § 2014 ("The Court must exercise 
s reasonable control over the mode of inter
rogation, 80 as to make it as rapid, as d:.-1inct, 
as little annoling to the witncss, and as ef
fective for the extraction of truth, as may be: 
but, subject to this rolle, the parties may put 
soch pertinent and legal Questions R8 they 
see fit ") : § 2066 (" It is the right of the 
witness to be protected from iuelevant, im
proper, or inSUlting questions, and from harsh 
or in!'Uiting demeanor"); 1897, People 11. Dur
rant, 116 Cal. 179,48 Pac. 75 (after an anSwer, 
"Ycs. I have seen him," the question, "That 
is, you ilD-~gine you have?" was held properly 
exch.ded) ; Ky. C. C. P. 1895, § 593 (like Cal. 

---. , 
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1806, Mr. W. D. EfXlTUl, in his Nutes to Pothi~r, II, 229: "The abuses to which this 
procedure is liable are the subject of very frequent complaint, but it would be absolutely 
impossible, by any but general rules, to apply a preventive to these abuses without de
stroying the liberty upon which the benefits above adverted to essentially depend; and 
aU that can be effected by the interposition of the COll.rt is a discouragement of any viru
lence towards the witnesses which is not justified by the nature of the cause, and a 
sedulous attention to remove from the minds of the jury the impressions which are rather 
to be imputed to the vehemence of the advocate than to the prevarication of the witness. 
Whatever can elicit the actual dispositions of the witness with respect to the event, -
whatever can detect the operation of a concerted plan of testimony, or bring into light 
the incidental facts and circumstances that the witness may be supposed to have sup
pressed, in short, whatever may be expected fairly to promote the real manifestation 
of the 1l1erits of the cause, is not only justifiable but meritorious. But I conceive that a 
client has no right to expect from his counsel an endeavour to assist his cause, or what is 
a more frequent object, to gratify his passions, by unmerited abuse, by embarrassing or 
intimidating witnesses of whose veracity he has no real suspicion, or by conveying an 
impression of discredit which he does not actually feel; and that where such expectations 
are intimated, there is an imperious duty upon the advocate, who, while the protector of 
private right, is also the minister of public justice, which requires them to be repelled. 
Considering the subject merely as a matter of discretion, the adoption of an unfair con
duct in cross-examination has often an effect repugnant to the interests which it professes 
to promote. . .. But however unfavorably an injudicious asperity of cross-examination 
may be to the advancement of a cause, it, for the most part, is congenial to the wishes of 
the party; the neglect of it is regarded as an indifference to his interests and a dereliction 
of duty; and the practice of it is one of the: surest harbingers of professional success." 

1827, Mr. Jcremy BClltham, Rationale of Judicial Evidence, b. II, ('. IX, b. III, c. V 
(Bowring's ed. vol. VI, pp. 338, 4(6): "Under the name of brow-beatillg (a !Uode of op
pression of which witnesses in the station of respondents are the more immediate objects) 
a practice is designated, whk'l has been the subject of a complaint too general to be likely 
to be altogether .,roundless Oppression in this form ha.'1 a particular propensity 
to alight upon those witnesses who have been called upon that side of the cause (which
ever it may be) that has the right on its side; because the more clearly n side is in the right, 
the less need has it for any such assistance as it is in the nature of any sueh dishonest 
arts tc administer to it. . .. Brow .. beating is that sort of offence which never can be 
committed by any advocate who ha.s not the judge for his accomplice. . .. Rule 1. 
Every expression of reproach, as if for established mendacity: every such manifestation, 
however expressed . by language, gesture, countenance, tone of voice (especially at the 
outset of the examination) ought to be abstained from by the examining advocate. If 
the tendency of such style of address were to promote the extraction of material truth, at 
the SBnle time that the action of it could not be supplied to equal effect by any other plan 
of examination, the vexation thus produced (how sharp soever) not being oi any con
siderable duration, the liberty might be allowed, with preponderant advantage for the 
furtherance of justice. But, on a close investigation, no advantage, but rather a dis-

C. C. P. ,2044); Mo. 1901, State~. Pren!libltl, 
165 Mo. 329, 65 S. W. 559 (II, merely abusive 
c!'08lH.'XBmination, held improper) ; Mont. 
Rev. C. 1921, U 10661, 10675 (like Cal. C. C. 
p. II 2044, 2(66); N. H. 1872, Haines ~. 
11llI. Co., 52 N. H. 470 (questions intended 
to intimidate or embarrass the witness, held 
improper; questions Ilskir .; explanations 
should be made .. in mild and brief terms, 
and in a civil manner"); Oh. 1904, Cleveland. 
P. & E. R. Co ~. Pritschau, 69 Oh. 438, 69 

as 

N. E. 662; Or. Laws 1920, U 856, 870 (like 
Cal. C. C. P. U 2044, 2066); ·P. 1. C. C. p, 
1901, § 381 (quoted post, § 1890); P. R. Rev. 
St. & C. 1911, § 1519 (like Cal. C. C. P. 
§ 2044); § 1533 (like Cal. C~ C. P. § 2066); 
Utah: Camp. L. 1917, § 7142 (like Cal. C. C. 
P. § 2(66). 

For intimidation by the 
room, sec post, § 1399. 
obtain a con/ll8trion, see post, 

in tM court
intimidation to 
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advantage, even in respect of furtherance of justice, to be the natural result of an 
assumption of this kind. • " By reproachful and terrifying demeanour on the part of a 
person invested with, and acting under, an authority thus formidable, it seems full as 
natural that an honest witnflSS should be confounded, and thus deprived of recollection 
and due utterance, and even (through confusion of mind) betrayed into seH-contradiction 
and involuntary falsehood, as that a dishonest witness should be detected and exposed. 
The quiet mode above described is not in any degree susceptible of this sort of abuse: 
the outrageous mode seems more likely to terminate in the abuse than in the use. . . . 
Rule 2. Such unwarranted manifestations, if not abstained from by the advocatp.s, ought 
to be checked, with marks of disapprobation, by the judge. In the presence of the judge, 
any misbehaviour, which, being witnessed at the time by the judge, is regarded by him 
without censure, becomes in effect the act, the misbehaviour, of the jUdge. On him more 
particularly should the reproach of it lie; because, for the connivance (which is in effect 
the authorization) of it, he cannot ever possess any of those excuses, which may ever and 
anon present themselves on the part of the advocate. The demand for the honest vigi
lance and occasional interference of the judge "ill appear the stronger, when due con
sideration is had df the strength of the temptation, to which, on this occasion, the probity 
of the advocate is exposed. Sinister interests in considerable variety concur in insti
gating him to this improper practice. . .. Rule 3. When, on the false supposition of a 
disposition to mendacity, an honest witness has been treated accordingly by the cross- . 
examining advocate (the judge having suffered the examination to be conducted in that 
manner, for the sake of truth) at the close of which examination all doubts respecting 
the probity of the witness have been dispelled, . it is a moral duty on the part of the 
judge to do what depends on him towards soothing the irritation sustained by the wit
ness's mind; to wit, by expressing his own satisfaction respecting the probity of the witness, 
and the sympathy and regret excited by the irritation he has undergone. . .. Uuder 
the spur of the !>rovocation, I remember now and then to have observed the witness turn 
upon the advocate in the way of retaliation. On an occasion of this sort, I have also now 
and then observed the judge to iuterpose, for the purpose of applying a check to the petulance 
of the witness. For one occasion in which, under the spur of the injury, the injured witness 
has presented himself to my conception as overstepping the limits of a just defence, ten, 
twenty, or twice twenty, have occurred, in which the witness has been suffering, without 
resistance and without remedy, as weIl as without just cause, under the torture inflicted 
011 him by the oppression and insolence of an adverse advocate. Scarce ever, I think, had 
I the satisfaction of observing the judge interpose to afford his protection to the witness, 
either at the commencement of the for the purpose of staying or alleviating 
the injury, or at the conclusion, for the purpose of affording satisfaction for it, such 
inadequate satisfaction as the nature of the case admits of." 

1843, Lord LANGDALE, M. R., in John8iOlt v. Todd, 5 Beav. 601: "Witnesses, and par
ticularly illiterate witnesses, must always be liable to give imperfect or erroneous e\;
dence, even when orally examined in open Court. The novelty of the situation, the agi
tation and hurry which accompanies it, the cajolery or intimidation to which the wit
ness may be subjected, the want of questions calculated to excite those recollections which 
might clear up every difficulty, and the confusion occasioned by as it is 
too often conducted, may give rise to important errors and omissions." 

1857, LoWRIE, J., in Eliott v. Boyles, 31 Pa. 66: "It is entirely natural that in the public 
trial of causes the earnestness of counsel should often become unduly intense; and it is 
not possible to prevent this without such an attribution and exercise of power as would be 
entirely inconsistent with that fr.'lCdom of thought that is necessary to all thorough in
vestigation. The remedy for it is to be found in inner rather than in outer discipline. 
Those who are zealously seeking the truth cannot always be watchful to measure their de
meanQr flIId expressions in accordance with the feelings or even with the rights of others. This 
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zeal, even when inordinate, must be excused, because it is necessary in the search of truth; 
and generally it is not possible to condemn it as misguided or exces.~ive until its fault has 
been proved by the discovery of the truth in the opposite direction; and possibly its very 
excess may have contributed to the discovery. When the presiding judge is respected and 
prudent, a hint kindly given is generally all that is needed to restrain such ardor, when it 
does not arise in any degree from habitual want of respect for the rights of others and for 
the order of public business. Witnesses often suffer very unjustly from this undue earnest
ness of counsel, and they are entitled to the watchful protection of the Court. I.n the court 
they stand 11.5 strangers, surrounded with unfamiliar circumstances, giving rise to an em
barrassment known only to themselves; and in mere generosity and common humanity 
they are entitled to be treated, by those accustomed to such scenes, \\;th great consideration, 
-- at least until it becomes manifest that they are disposed to be disingenuous. The heart 
of the Court and jury, and all disinterested manliness. spontaneously recoil at a harsh and 
unfair treatment of them, and the rause that adopts such treatment is very apt to suffer by it. 
It is only where weakness sits in judgment that it can benefit any cause. Add to this that 
a mind rudely assailed naturally shuts itself against its assailant, and reluctantly com
municates the truths that it possesses." 

The following instance illustrates for orthodox practice the dividing line 
between propriety and impropriety: 

1820,IngB' Trial, 33 How. St. Tr. 957,999; Mr. Ad{)lphua, cross-exalllining an alleged 
accomplice: "I think you told us some things then [Monday, at another trial for the same 
plot] that did not come to your recollection to-day?" A. "That may be. I \\ill not 
pretend to say, that the next time I come up here I can communicate everything as I have 
done to-day." Q. "Certainly not; there are people that proverbially ought to have a 
good memory?" A. "Yes, certainly." Q. "You make your evidence a little longer 
or shorter, according as the occasion suits?" A. "Yes, I mention the circumstances as 
they come to my recollection." . .. Mr. Gurney: "That is observation, and not ques
tion." Mr. Adolphu.Y: "I am asking him a' question." .. , L. C. J. DALLAS: "You 
should not now observe on the evidence." Mr. AdolphWl: "Thi;} about the digging en
trenchments you did not state on Monday?" A. "No, I forgot that." Q. "The next 
time there will be a new story?" Mr. Gurney: "I must interpose, my lord." L. C. J. 
DALLAS: "All these observations are certainly incorrect." Mr. Adolphua: "He has said 
it himself; 'when next I come into the box, I shall recollect other things', and upon that 
I put the question, whether he would tell another story the next time he comes." L. C. J. 
DALLAS: "Ask him the question if you wish it." Mr. AdolphlM: "Shall you tell us a new 
story the next time?" A. "No. If anything new occurs to my mind when I come to 
stand here, I will state it." 

Resting upon the same principle that forbids intimidating questions is th 
rule excluding confessioM made under menaces (post, §§ 831 if.); and it ~ 
in part for a similar reason that a rule is enforced, in most jurisdictions (post. 
§ 983), against cross-questioning a witness to an unnecessary extent upon 
his past misdeeds. 

r- § 782. Repetition of Questions. The repetition of a question or a topic 
! mayor may not be objectionable, according to its purpose. 
!...-- (1) Repeating an unanswered question upon an inadmissible point, already 

ruled out by the Court, is of course an impertinence to the Court; and, whilt: 
, it may sometimes become desirable and allowable to renew an offer of testi

mony in approximately the same form, in order to secure its admission after 
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obviating its original defects (ante, § 17), this attempt, made in good faith, is 
to be distinguished from a merely persistent effort to elude the vigilance of 
opponent and judge by repeating precisely the same forbidden offer, for this 
is at once useless, wasteful, and disrespectful.1 

(2) Repeating an allowable question already once answered, or couring the 
same ground of facts in other questions, on the direct examination, is ordinarily 
superfluous and therefore improper. Nevertheless, circumstances may arise 
which make it desirable to emphasize certain facts anew; and the trial Court's 
discretion should controJ.2 This situation, however, so far as the questions 
are repeated on a re-direct examination, concerns rather the repetition of the 
evidential facts than of the mere questions about them, and hence is governed 
by the principles as to Order of Evidence (post, §§ 1883 ff.).3 

(3) Repeating the same testimonial matter of the direct examination, by 
quesi'ioning the witnes8 anew on cross-examination, is a process which often be
comes desirable (on the principle of § 995, post) in order to test the witness' 
capacity to recollect what he has just stated and to ascertain whether he falls 
P!!"ily into inconsistencies and thus betrays falsification. In spite of its fre
.,;-. r' tedium and unskilful handling, this process often proves useful; and 
I'lt (Ii: cretion of the trial Court must suffice to fix its limits: 4 

1<'~ CHRISTIANCY, C. J., in O'DonneU v. Segar, 25 Mich. 36i, 371: "The defendants had 
i. . ~ right, on cross-examination of this witness, to put any question calculated, not only 
to ~st his credibility and the extent and means of his knowledge, but to draw out any fact 
';l!~lich might tend either to contradict, weaken, or explain anyone of the particular state
ments made by the witness or to weaken any inference from the whole or any part of his 
testimony in chief in support of either of the main facts essential to the plaintiff's case. 
And since, if a question on cross-examination relates to the subject to which the direct 
examination related, . . . the Court cannot usually say, before the question is answered, 
whether the answer wiil elicit anything tending to contradict, weaken, or explain any of 
the facte or the inference from any of the facts stated in the direct examination, or to 
test the credibility or the extent or means or knowledge of the witness, the only safe gen~ 
eral rule upon cross examination is to allow the party cross-examining to go over the 
whole subject or subjecis to which the direct e."a.mination related, and to give him the 
chance to draw out as far as he may be able any fact which (within the principles and for 
<h c above explained) he has the right to elicit on cross-examination. • ., Cross-

§ 'lao I 11$93. Jones 21. Stevens. 36 Nebr- 34 So. 287; 1903. Spohr v. Chicago. 206 Ill. 
S.9. 852. 55 N. W. 251 (repeating after objec- 441. 69 N. E. 515; 1921. Bassett 21. State.
tiLn sustained; excluded in discretion); 1918. Ind. • 130 N. E. 118 (forgery of a check); 
State 21. Felch. 92 Vt. 477. lOS At!. 23. 1883. Winklemans v. R. Co •• 62 la. 11. 17; 

I 11. .~. Braham 21. State. 143' Ala. 28. 38. 1850. Odiorne 21. Bacon. 5 Cush. MBBB. 185. 
So. ~19; 19M. Thomas 21. State. 47 Fla. 99. 191 (al1owable in discretion; here by asking the 
36 So. 161 (excluded); 1900. Singer &: T. S. witness to re state his knowledge on a certain 
Co. 11. Hutchinson. 184 m. 169. 56 N. E. 353 point); 1912. People 11. Lustig. 206 N. Y. 162. 
(excluded on the facts); 1878. mrieh v. Pea- 99 N. E. 183 (above PB8llBge Quoted and ap
ple. 39 Mich. 245. 251; 1885. Simon 11. Home plied). 
Ins. Co •• 58 Mich. 278. 25 N. W. 190; 1911. For other instances of tutifID the recollection 
Smith II. Boston Elevated R. Co .• 208 Mass. on see post. U 994. 1006. 
186. 94 N. E. 315. So. too. the cross examination Questions 

I For recallifID a toitne88 to make a correction. may. in discretion. be repeated on re-direcC 
see also :P08t. § 786. eumination: 1904. Caven II. Bodwell G_ Co •• 

<1902. People v. Rader. 136 Cai. 253. 68 99 Me. 278.59 At!. 285; and cited po.t. 
Pac. 706; 1903. Mathis II. State. 45 Fla. 46. § 1896. 
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examination is the great test of the knowledge as well as of the veracity of witnesses. The 
right to pursue it may sometimes be abused; and when it is sought to be abused, as when the 
connsel insists upon going over the same ground again and again, or when it is apparent 
that the witness has already fully answered without any appearance of evasion. and it is 
evident that the counsel is merely pushing the \\;tness for sake of annoyance or for any ille
gitimate purpose. it is competent for the Court in its discretion to put an end to it. But 
we see no evidence of an attempt at such abuse in this case." 

1891, ClLUIPLIN, C. J., in Zucker v. Karpeles. 88 Mich. 424, 50 N. W. 373: "We know 
of no rule of practice that prohibits an attorney from requesting a witness to repeat what 
he has testified to upon a particular point in his direct examination. He has a right to 
have it repeated, for the purpose not only of testing the recollection of the witness, but 
of ascertaining whether he makes a statement at variance with what he testified to in 
chief. Of course it would not be permissible for an attorney to pass through the whole of 
the direct examination and ask the witness to repeat it; and such was not the case here. 
The attorney had not abused his privilege, nor. as it appears from the record, unneces-
sarily consumed the time of the court in a fruitless attempt at " 

(4) Repeating precisely the .~ame allowable qucstion on cross-examination, in 
order by sheer moral force to compel a witness to admit the truth, after an 
original false answer or refu,qal to answer, is a process which not only savors 
of intimidation and browbeating, but also tends to waste time. Accordingly, 
it is not doubtful that the trial Court has discretion to refuse or to allow this, 
as seems best under the circumstances.5 Nevertheless, when used sparingly 
and against a witness who in the cross-examiner's belief is falsifying, there 
ought to be no judicial interference; for there is perhaps none of the lesser 
expedients (that is, ranking after Cross-examination and Sequestration) which 
has so keen and striking an efficacy, when employed by skilful hands, in ex~ 
tracting the truth and exposing a lie. Simple as this expedient seems, it 
rests on a deep moral basis; and the annals of our trials demonstrate its power. 
In the following passages, ranging over three centuries, some of the most 
notable illustrations will be found: 

1682, Count Coningamark's Trial. 9 How. St. Tr. 1, 55 (the Connt, charged with mur
der. was said to have absconded in disguise; and a Swedish fellow-countryman of his. at 
whose house he had changed his clothes, was called): Q. "Pray, what did the Count say 
to you about his coming in disguise to your house?" A. "He said nothing, but that he 

'1897. Middlesex B. Co. v. Smith. 27 C. C. 
A. 485. 83 Fed. 133 (exclusion of third or fourth 
repetition. held proper); 1875. Wesley v. 
State. 52 Ala. 182. 188; 1916. People v. Lim
Foon. 29 Cal. App. 270. 155 Pac. 477 (mur
der; frequent repetition of the same question 
may be stopped by the trial Court); 1909. 
Math v. Chicago City R. Co.. 243 Ill. 114. 
90 N. E. 235 (a misapplication of this rule 
with several others); 1869. Schwartze v. 
Yearly. 31 Md. 270. 276: 1890. Brown v. 
State. 72 Md. 468. 475. 20 At!. 186; 1874. 
Demerritt v. Randall. 116 Mass. 331 ('·how 
many times the same questiOn should be re
peated on cross-examination [when the witness 
declines to express an opinion in answerl and 
how far the witness should be compelled to 
anlmer. were matters within the discretion of 

the presiding judge "); 1888. Gutsch 1>. McIl
hargey. 69 Mich. 377. 37 N. W. 303; 1898. 
Stern v. Stanton. 184 Pa. 468. 39 Atl. 404; 
1918. People I). Aponte. 26 P. R. 537 (prin
ciple applied); 1888, Railway 1>. Pool. 70 Tex. 
715; 1893. Shaw v. State. 32 Tex. Cr. 155. 
169. 22 N. W. 588; 1897. McMahon 1>. 
Watelworks Co .• 95 Wis. 640.70N. W.829. 

The following caae. so far as it denies a 
discretion. is clearly unsound: 1896. People I). 
Barberi. 149 N. Y. 256.43 N. E. 635 ("we are 
wholly unable to perceive any such element 
of improbability in her direct narrative .•• 
as to warrant such a wide and unusual de
parture from the ordinary and usual methods" ; 
here the accused was asked the same questions 
six or eight times in succession). 
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was desirous to go to Gravesend; ... I helped him to a coat, stocking, and shoes." 
Q. "Then I ask you, what did he declare to you?" A. "Why, he did desire to have 
those clothes." Q. "You are an honest man, tell the truth." A. "He declared noth
ing to me." Q. "Did he desire you to let him have your clothes because he was in trouble?" 
A. "He desired a coat of me, and a pair of stockings to keep his legs warm." Q. "I do 
ask you, did he declare the reason why he would have those cloaths was because he would 
not be known?" A. "He said he WCl8 afraid of coming into trouble." Q. "Why were you 
unwilling to tell this?" 

1768, Lord Baltimore's Trial, Gurney's Rep. 77 (abduction and rape of Sarah Woodcock; 
the testimony showed plainly that the case was in truth one of willing seduction, although 
the complainant testified flatly to the use of force and coercion; her evidence was sus
piciously inconsistent, and, on her by the accused himself, the following 
answers were elicited): Q. "How old are you?" A. "I am twenty-seven." Q. "Will 
you swear you are no older?" A. "I will swear I am twenty-eight." Q. "Will you 
swear you are no older?" A. "I will swear I am that." Q. "\Vill you swear you are 
no older?" A. "I do not know I need tell; I am twenty-nine, and that is my age; I 
cannot exactly tell." Q. "To the best of your belief, how old are you?" A. "I beliere 
I am thirty nell.i: July; I cannot be sure of that, whether I am or no." 

1784, Horton's Trial, Sel. Crim. Trials at Old Bailey, I, 456 (the accused, aged 11, was 
indicted for felonious larceny; and one Isaac Barney, a patrolman, swore to a confession 
by the boy when under arrest that he had watched while two men entered the house; the 
following comprised the entire of this witness): Counsel: "You had 
frighted this poor child out of his senses? " Witness:" I do not think he was afraid." 
Counsel: "Do you know what reward there is for the conviction of this poor infant?" 
Witness: "Upon my oath I do not know." Counsel: "Do you mean to say that you, a 
patrol, do not know?" Witness: "I am sure it is a thing I never had." Counsel: "You 
shall not slip through my fingers so." Witness: "Upon my word and honor I do not know." 
Counsel: "Upon your oath, sir?" Witness: "I do not." Counsel: "Did you never 
hear that there was a reward of forty pounds upon the conviction of that child?" W itneas: 
"I never knew any such thing." Counsel: "But you have heard iU" Witness: "I 
never heard any such thing." Cou1l8el: "Come, come, sir, it is a fair question, and the 
jury see and hear you. Upon your oath, did you never hear that you would be entitled 
to forty pounds as the price of that poor infant's blood?" Witness: .. Your honor, I 
cannot say." Cou1I8el:" But you shall say before you leave that place. " Witness: "I 
hare heard other people talking about such things." Cou1l8el: "So I thought; and with 
that answer I leave your testimony with the jury." 

1820, Queen Caroline's Trial, Linn's Ed., I. 48, 78; in attempting to prove an act of 
adultery at Naples, between the QUeen and her servant Bergami, one of the material facts 
alleged by the prosecution was that the Queen's sleeping-room adjoined Bergsmi's, with 
only a corridor and a cabinet intervening, and that there was no access from the Queen's 
room to Bergami's except by that passage; to this the servant :Majocchi, who for a time 
slept in the cabinet mentioned, testified as follows, on being asked by Mr. Solicitor-Gen
eral Copley (afterwards L. C. Lyndhurst) whether there was no other intervening pas
sage: "There was nothiIlf; else: One was obliged to pass through the corridor, from the 
corridor to the cabinet, and from the cabinet into the room of Bergami. There was noth
ing else." Then, on his cross examination, Mr. Brougham asked as follows: "Will you 
swear there was no passage by which her Royal Highness could enter Bergami's room, 
when he was confined with his illness, except going through the room [i.e. cabinet] where 
you sleptY" Majocchi: "I have seen that passage; other passages I have not " 
Mr. Brougham: "Will you swear there was no other ?" Majocchi: "There 
was a great saloon, after which there came the room of her Royal Highness, after 
which there was a little corridor, and. so you passed into the cabinet. I have seen no 
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other passage." Mr. Brougham: "Will you swear there was no other passage?" 
M ajocchi: II I 'can not swear; I have seen no other hut this; and I cannot say 
there was any other but this." Mr. Brougham: "Will you swear that there was 
no other way by which any person going into Bergami's room could go, except by 
passing through the cabinet?" Majocchi: "I cannot swear that there is another; I 
have but that; there might have been, but I have not seen any, and I cannot 
assert but that alone." Mr. Brougham: "Will you swear that if a person wished to go 
from the Princess' [i.e. Queen's) room to Bergami's room, he or she could not go any other 
way than through the cabinet in which you slept? II .. Mujocchi: .. There Wll.Y another 
pa8lage to yo into the room of Bergami." Mr. Brougham: "Without passing through the 
cabinet where you slept?" Majocchi:" Ye.,." 6 

1880, Parnell Commis8ion'8 Proceeding8, 26th day, TblCS' Rep. pt. 7, pp. 137, 147; the 
Irish Land League was charged with complidty in crime and agrarian outrage; the fact 
of crime and outrage it admitted, but denied any complicity, and placed the responsi
bility on certain lawlcss seeret societies of local origin; the issue turned largely on th:: 
identity of these societies with the League; many witnesses testified to meetings of law
less societies, and the inference, expressed or implied, was that these were Land League 
branches; the murder of Lord MOllntmorres was under inquiry, hnd one Michael Burke, 
a shifty witness, having a bad record, testified to the concocting of the murder at such 
a meeting held in one Pat Kearney's house. .. I know Pat Kearney; he keeps a public 
house at Clonbur; he was secretary to the Land League, I believe. The Land League 
meetings were held in his house sometimes." Q. "Before Lord Mountmorres was mur
dered, was there a meeting held at Pat Kearney's house?" A. "There was a kind of a 
meeting held, sir." Q. "Just tell us what the talk was?" A. "It was spoken of that he 
(Lord Mountmorre3) should be done away with." TillS was direct enough that the local 
Land League branch had at a meeting plotted Lord Motlntmorres' murder; but on cross
examination, Sir Charles Rll8l!cll, after bringing out the witness' bad record and involving 
him in several shifty answers, finally returned to the meat of the testimony, namely, whether 
the meeting was a Land League meeting at ali; after getting the witness to admit that he 
was not sure whether the meetings were League meetings, the cross-examiner continued: 
Q. "Now, tell me, '\\;11 you swear there was a Land League at all at Clonbur in 1880?" 
A. "I will not swear whether there was or not, but I was told there was by several people." 
Q. "Who told you?" A. "Several people." Q. "Who told you there was a Land 
League branch in Clonbur?" A. "I was told by several people, but I could not swear by 
whom." Q. "Will you swear there was any branch of the Land League at all in Clonhur 
before Lord Mountmorres' death?" A. "I was told there was." ... Q. "Who told 
you there was a Land League in Clonbur?" A. "I can only " Q. .. Attend to me; 
who told you there was a Land League in Clonbur?" A. "Several people, Sir." Q ... At
tend; who . if anybody told you there was a Land League branch before Lord Mount
morres' murder?" A. "1 can only " Q. "Will you swear anybody told 'you ?" A. 
"I could not swear what were the men's names, but I was told by several people." Q. 
"Attend to me; will you swear you were told by anyone before Lord Mountmorres was 
murdered that there was a Land League branch at Clonbur?" A. "There was some 
kind of branch; I could not swear what branch it was. I know there was II. branch." Q. 
"Will you swear, on your oath, that anyone told you there was a branch of the Land League 
in Clonbur, before Lord Mountmorres was murdered?" A. "I was told, but I do not know 
the name of the man." . " Q. "Attend to me, I will have an answer." A." Not to 
that question, because I cannot answer it; I have said all I know." Q. "Attend to me." 
A. "I am attending as well as I can." Q. "Will you swear anyone told you before 
Lord Mountmorres was murdered that there was a {And League branch at Cion
bur?" A. "I was told there was a branch, but I could !tot say what it was; 1 cO'liid 

• See another good example, ib. I, 48. 115. 
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not say whether it wa-s a Laild League branch aT not." Q. "Why did you not tell 
me 50 before?" 7 

§ 783. Multiple Examjners; Length of Examination. (1) It has long been 
a tradition that but one counsel should questiol1 during a single stage in the 
examination (direct or cross or re-direct) of a single witness. This tradition 
rests on a wise policy of protecting the witness from undue and confusing 
interrogation, as well as of securing system and brevity by giving the con
trol of the interrogation into a single hand: 

1809, Doe v. Roe, 2 Camp. 280: "There was two counsel for the plaintiff: the junior 
having called a witness who seemed disposed to shufHe and prevaricate, the leader inter
posed, and was proceeding to examine him; the counsel on the opposite side contended 
that this was irregular, and that although, where there were several counsel on the same 
side, they might arrange among themselves by whom the witnesses should be examined, 
yet that when the examination of a witness was begun by one gentleman, the others b8d 
no right to put a question; they might privately suggest questions proper to be put, but 
could not addrells any directly to the \\;tness; if this rule were not adhered to, a ';\itness 
might be subj(ct to the examination or cross-examination of as many barristers as were 
retained for the plaintiff or defendant, much time would be wasted, and great confusion 
would be introduced into proceedings at Nisi Prius. ELLF."BOIlOt:GIl, L. C. J.: 'Con
venience certainly requires that the examination of a witness should he carried on entirely 
by the gentleman who begins it; and scveral counsel clearly {'annot be permitted to put 
questions to the same witness, one after another, in the manner apprehended. But I think 
the leading counsel has a right, in his discretion, to interposc, and to take the examination 
into his own hands. \'ery unpleasant consequences might follow if this were not allowed. 
It a gentleman, it being his first appearance in a court of justice, should he much embarrassed 
in the course of examining a witness, it would be hard if it were in the power of the opposite 
party to prevent his leader from stepping in to his relief. And other occasions mllY be 
imagined when it may be very important that the gentleman who conducts the cause stould 
have the privilege of putting questions to a witness originally called by a co-adjutor. In 
the present state of the bar, there is no danger of this privilege being abused.''' 

This rule has been recognized in judicial rulings generally, and also in a few 
statutes; 1 doubtless, also, in many local rules of court. It is of course sub-

T Another example is found in the !l8me trial. question to the same witness ") ; Canada: 
61st day. Times' Report, pt. 15. p. 149. An ISS2. Walker r. McMillan. 21 N. Br. 31, 44. 6 
instance of the !lamc cxpedicnt by that great Can. Sup. 241. 245 (two defendants. pleading 
cross examiner, Daniel O·Connell. occurs in the same defence by the same attorney and 
Kennedy's Trial. p. 6 (Mongan's Celebmted counsel. allowed to cross-examine by onc 
Trials in Ireland). Still another good example counsel only); United S14te8: Ala. Code 1907, 
is R. r. Bernard. SSt. Tr. N. B. 887.958 (1858). § 4017 ("The I·ight of cross-examination, 

§ '183. I Ellaland: 1815. Chippendale~. thorough and Rifting. belongs to every party 
Masson, 4 Cump. 174 (two defendants. re- as to the witnesses ('ruled against him. If 
lying on the same defence; Gibbs. C. J.. several parties to the same case have distinct 
said. "The interests of thc defendants being interests. each may exercise this right"); 
the lIame. I can only hear one counsel; .. , 1915. Smith r. Bachus. 195 Ala. 8. 70 So. 261 
the witnesses are to be examined by the coun- (applying Circuit Court Rule 18); 1900, Kas-
eel successively, in the same manner as if son's Est .• 127 Cal. 496. 59 Pac. 950 (right of 
the defence w,'re join ~ and not separate"); cross-examination cxists for each party ap. 
1835, Ma~on n. Ditchbournc. 1 Moo. & Rob. pealing and making claim or llnswer; here, 
460. 462 (same ruling by Lord Ahinger. C. n.. cross-examination by one claimant as heir 
as to addressing the jury); IS3G. Chitty. Gpn- allowed to cover the same ground as that 
eral Practice. 2d cd .• III. 891 a (" After OIlC covered by another claimant; the trial Court'~ 
counsel has brought his examination to a ('lose. discretion to prevent useless repetition): Ga. 
no other counsel on the same side can put a Code 1910. § 6318 ("In all cases in which 
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ject to reasonable exceptions allowable in the trial Court's discretion;2 more
over, it ought not to apply to the examination of another witness, nor of the 
same witness at another stage or by a separate party in the same stage,3 nor 
to any process but that of putting the questions to the witness.4 

(2) The length of time occupied in questioning may of course fitly be the 
subject of reasonable limits, fixed beforehand if possible; Ii and a mutual 
agreement as to time is often made. 

§ 784. Questions by the Judge. The sporting theoQr of the common law 
(post, § 1845) ill which litigation was a game of skill, to be conducted accord
ing to specific rules and to be decided by the combined effects of skill, strength, 
and luck, tended to place the judge primarily in the position of the umpire of a 
game, whose duty it was to interfere only so far as needed to decide whetcer 
the rules of the game had been violated. This tendency never dominated 
(so far as the judge's functions were concerned) ill the orthodox Engli~h prac
tice; the judge there has neyer ceased to perform an active and virile part as 
a director of the proceedings and as an administrator of justice. Neverthe
less, in the United States the degenerate tenden-::y has steadily been towards 
the domination of the function of umpire presiding over contestants in a 
game; not only has public opinion pressed towards this end, but the judiciary 

more than one attorney is retained on either 
side. the examination and cross examination 
shall be conducted by one of the counsel only; 
and at the opening of the case both parties 
shall state to the Court to which attorney 
the examination and cross-examination of wit
nesses is confined "); Ia. Code 1919, § 7495; 
1906, State r. Nugent, 116 I,a. 99, 40 So. 581 
(two defendants and three counsel; only one 
allowed to examine the same witness) ; N. Mex. 
Ann. St. 1915, § 4464 (" But one counsel on 
each side shall examine the same witness"). 

• 1809, Doc v. Roe, 2 Camp. 280 (see quota
tion supra); 1908, Jackson v. Tribble, 156 
Ala. 480, 47 So. 310; 1902, Citizens' Bank r. 
Fromholz, 64 Nebr. 284, 89 N. W. 775 (trial 
Court's discretion controls); 1875, Tilton r. 
Beecher, N. Y., Abbott's Rep. I, 552 (one of 
defendant's counsel, after cross-examining for 
two days the plaintiff'" chief witness, fell ill, 
and under the circumstances the remainder, 
occupying five days, was allowed to be com
pleted by another counsel). 

'1834, Ridgway 1'. Philip, 1 C. M. &; R. 415, 
417 (cross examinations by counsl'l for separate 
parties, allowable); 1874, State ~. Bryant, 55 
Mo. 75 (rule of Court forbiddillg more than one 
counsel on either side to examine; held ineffec
ti\'e to prevent counsel for one co-defendant 
from in addition to counsel for 
the other co-defendant); 1881, Olive ~. State, 
n Nebr. 1,25,7 N. W.444 (the same attorney 
may be required to c'lmpletc a single examina
tion of the same wif'.ness, unless in exceptio!lal 
cases; but no reasonable rule can require" the 
same attorney who took r.art in the exam ina-
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tion in chief to conduct the cross examination"). 
• 1887, Baumier ~. Antiau, 65 Mich. 31, 31 

N. W. 888 (under a court rule that "one coun
sel only on each side shall examine and cross
examine witnesses", another counsel may 
.' make objections and move to strike out 
testimony and argue his objections",. 

• 1900, Munro v. Stowe, 175 Mass. 169, 55 
N. E. 99~ of a single witness 
held limitable in discretion to three hours); 
1906, Barnes ~. Squier. ' Mass. ,78 N. E. 
731 (similar to Munro v. Stowe); 1919, Com. 1'. 

Russ, 232 Mass. 58, 122 N. E. 176 (cross
examination of a defendant lusting three hours, 
not improper); 1914. People II. Becker, 210 
N. Y. 274, 104 N. E. 396 (murder; the prin
cipal witness for the prosecution was examined 
in chief from 10 A.M. till 2.30 P.M., the lunch 
period intervening, and was then cross ex
amined until 8.50 P.M., the day being Saturday 
of a week's trial; a refusal to adjourn the fur
ther cross-examination until Monday was held 
error on the facts, though later in the next week 
the cross examiner declined further cross
examination of the witness when tendered for 
the purpose; this seems unsound; Werner, J., 
diss.). For the limitation of the number 01 
wi/nesSel!, see post, § 1907. 

For the lengill of a hypothetic4l question. see 
ante, § 685. 

For \'aluable comments on the practice in 
the Federal Courts, under the 1912 Equity 
Rules, as to improvement in the restriction 
of lengthy examinations of expert witnesses, 
see l\Ir. '\Vallace R. Lane's article. "Federal 
Equity Rules", Harvard L. Rev., XXXV, 276. 

• 
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as a whole has often not resisted, but rather abdicated. Several reasons, un
necessary to analyze here, have contributed to this; chief among the illustra
tions of the tendency is, perhaps, the ill-advised yet almost universal legislative 
prohibition (post, § 2551) against comments by the judge upon the evidence 
in his charge to the jury. 

(1) One of the natural parts of the judicial function, in its orthodox and 
sound recognition, is the judge's power and duty to put to the witne8sea such 
additional questioTUI as seem to hill! desirable to elicit the truth more fully. 
This just exercise of his function was never doubted at common law; 'the 
judge could even call a new witness of his own motion (post, § 2484), and could 
seek evidence to inform himself judicially (post, § 2569); much more could 
he ask additional questions of a witness alrep.<iy called but imperfectly ex
amined. Fortunately, in spite of the stronr" but subtle tendency to force 
the purely judicial function into the background, the tradition of the common 
law has never heen lost; the right of the judge to interrogate as he thinks 
best has always been preserved in theory.l It has, howeyer, been necessary 

§ 784. I The questioning was held proper. 
except as otherwise noted; in many of the re
cent utterances the abject aurrender of the trial 
judge's function, as commanded by the Supreme 
Court, is repulsive in its misguided supineness; 
ENGLAND: 1894, Coulson v. Disborough. 2 
Q. B. 316; 

UNITED STATES: Federal: 1916, Lepper 
Il. U. S .• 4th C. C. A., 233 Fed. 227 (a singular 
ruling; the jud6e's question to the accused, 
whether he had written letters admitting 
guilt. was held improper); 1921, Johnson IJ. 

U. S., 2d C. C. A., 270 Fed. 168 (judge's cross
questions censured; Hough, J.. dies.: .. I 
feel obliged to dissent from that method of 
disciplining the judiciary"); Alabama: 1847, 
Milton IJ. Rowland, 11 Ala. 737; 1877, Sparks 
v. State, 59 id. 82, 87 ("It is also his dutyto 
propound to the witnesses such questions as he 
may deem necessary f •. ; elicit any relevant and 
material evidence"); 1903, Real Il. State. 
Ala. ,35 So. 5S; Arkansas: 1888. Sharp t'. 
State. 51 Ark. 147. 154. 10 S. W. 228 ("The 
judge has the right in a criminal prosecution to 
interrogate the witnesses; but he has no right 
to usurp the place of the State's attorney") ; 
1905. Arkansas C. R. Co. to. Craig. 76 Ark. 258. 
88 S. W. 878 (quoting the above pBRsage); 
Cali/umw: 1917. Bell IJ. Maloney, 175 Cal. 
366. 165 Pac. 917 ("It is the right and the 
bounden duty of a judge of a trial Court to 
take part in the examination of a witness 
whenever he believes that he may aid in bring
ing out the truth or in preventing a misunder
standing"); CoTmaM: 1874. KaDBIls P. R. Co. 
v. Miller. 2 Colo. 442. 452. 470; 1919. Laycock 
v. People. 66 Colo. 441. 182 Pac. 880 (questions 
held improper. on the facts); Conmclicut: 
1901. Barlow B. Co. Il. Parsons. 73 Conn. 696. 
49 At!. 205 (held improper on the facts; un
sound opinion); Gwrgia: 1855. Epps to. State. 
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19 Ga. 111 (see quotation 8upra); 1856. Kelly 
v. State. 19 Ga. 425; 1860. McGinnis 1'. State. 
31 Ga. 236. 261; 1885. Varnedoe v. State. 75 
Coil. 181. 186; 1895. Bowden v. Achor. 95 id. 
243. 22 S. E. 271; 1897. Kearney v. State. 101 
Ga. 803. 29 S. E. 127; 1898. Gordan 11. Irvine. 
105 Ga. 144. 31 S. E. 151 (judge may interro
gate. but not so as to cast discredit upon the 
witness); 1905. Grant v. State. 122 Ga. 740. 
50 S. E. 946; Hawaii: 1915. Terr. v. Mc
Gregor. 22 Haw. 786; 1918. Terr. IJ. Kekipi. 
24 Haw. 500; 1919. Kamahala IJ. Coelho. 24 
Haw. 689; IUinois: 1902. Featherstone IJ. 

People. 194 Ill. 325. 62 X. E. 685; 1905.0·Shea 
to. People. 218 III. 352. i.'· ". E. 981 (the proper 
course for a judge in cT"",;-cxamining witnesses. 
defined); 1898. Dunn D. People. 172 Ill. 582. 
50 N. E. 137 (but giving feeble sanction to such 
questions by the judge); 1921. People r. 
Cardinelli. 297 111. 116. 130 N. E. 355 (judge 
calling and examining a witness whom neither 
party had cared to call); 1921. People Il. 

Schultz. 300 III. 601. 133 N. E. 379 (burglary; 
judgc's questions to the accused. held not 
prejudicial error; "we do not approve of the 
trial judge examining the witnesses". on the 
automaton theory); Indwna: 1876. Ferguson 
to. Hirsch. 54 10(1. 337; 1881. Lefever v. John
son. 79 Ind. 554. 556; 1882. Huffman IJ. Cauble. 
86 Ind. 591.596; Iowa: 1897. State Il. Spiers. 
103 la. 711. 73 N. W. 336; Ka1l8Q8: 1911. 
State v. Keehn. 85 Kan. 765. 118 Pac. 851; 
Maryland: 1916. Rickard8 v. State. 129 Md. 
184. 98 At!. 525 (manslaughter; judge's 
interrogation held not improper on the facts) ; 
M assachUJIettr,: 1852. Palmer Il. White. 10 Cush. 
321. semble; Missouri: 1902. State t'. Lockett. 
168 Mo. 480. 68 S. W. 563 (but "provided this 
wcre done within such bounds as control 
attorneY8 in similar interrocatioll8". which 
seem8 an unsound restriction) i Nebraska: 
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more frequently to maintain and vindicate it and to resist encroachment 
upon it. The vicious effect of the rule (post, § 2551) against judicial com
ments upon the evidence has so undermined the healthy tradition of the com
mon law that many Supreme Courts are found virtually forbidding the trial 
judge to 'put questions, unless in exceptional cases. And even in those Su
preme Courts which maintain the trial judge's orthodox right, a note of faint
heartedness can be heard in their defensive utterances of modern times: 

1794, Mr. Edmund BIlTl.·C, Report of Committee on Warren Hastings' Trial, 31 ParI. 
Hist. ~-18: "It is the duty of the Judge to receive every offer of evidence, apparently 
material, suggested to him, though the parties themselves through negligence, ignorance, 
or corrupt collusion, should not bring it forward. A judge :s not placed in that high situa
tion merely as a passive instrument of parties. He has a duty of his own, independent 
of them, and that duty is to investigate the truth. . " If no appears (and 
it has happened more than once), the Court is obliged, through its officer the clerk of the 

1887. Fager n. State. 22 Nebr. 332, 338 (hcld 
improper, exccpt in necessary cases of a witness 
being obtusc, etc.); 1901, Nightingale v. St.ate, 
62 Nebr. 371, 87 N. W.158; 1903, South Omaha 
n. Fennell, Nebr. ,94 N. W. 632; New 
Mexico: 1907, Tcrr. n. Meredith. 14 N. M. 
288. 91 Pac. 731; North Carolina: 1879. 
State '.J. Lee. 80 N. C. 483. 485; 1904. Eckhout 
v. Cole. 135 N. C. 583. 47 S. E. 655 (good 
opinion. by Connor, J.): 1921. l\-lorris v. 
Kramer Bros. Co .• 182 N. C. 87. 108 S. E. 381 
(personal injury; questions to an attorney 
testifying as to a release. held improper; til<' 
opinion illustrates the deplorable extent to 
which Supreme Courts profess this doctrine 
and willingly exercise their powers to gag the 
trial judge); North Dakota: 1905. State ". 
Hazlett. 14 N. D. 490. 105 N. W. 617; Okla
homa: 1895. DeFord v. Painter, 3 Okl. 80, 
41 Pile. 96; 1905. Howard v. Terr .• 15 Oklo 
199, 79 Pac. 773 (good opinion, by Burwell. J. ; 
DeFord n. Painter. not cited); 1914, Harrison 
v. State. 11 Okl. Cr. 14, 141 Pac. 236 (the trial 
Court's examination was here held unwar
ranted; to the layman it looked very sensible) ; 
1921. Douglas v. State. Ok!. Cr. -, 199 Pa('. 
927 (judge's questions held improper on the 
facts); 1921. Jones v. State. Okl. Cr. ,202 
Pac. 187 (murder; "it. is the right of a trial 
judge to interrogate witne~ses when essential 
to the administration of justice; but the prac
tice of 80 doing, except when absohtely neces
sary, should be discouragoo"; this misguided 
attitude is lamentable in a modern court); 
Philippine 181. 1914. U. S. v. Hudieres. 27 P. I. 
45; Porto Rico: 1008. People t·. Morale$, 14 
P. R. 227. 240; Soulh Carolina: 1890. State v. 
Atkinson. 33 S. C. 100. 107. 11 S. E. 693 
(judge's course in "taking the cross-examina
tion of several of the witnesscs out of the hands 
of the solicitor". held not error of law); Tenn. 
e8see: 1849. Butler v. Boyles, 10 Humph. 155 
(holding the same for an arbitrator); 1870. 
Sharp I). Treece. 1 Heisk. 446. 448 (judge's 
qUClltion WI to defendant's irrelevant political 
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acts. reproved): 1880. Hill v. State. 5 Lea 725, 
731 (" II judge is not a n.ere figurc-htlUd"; 
pertinent questions held not improper); 1890, 
Me Donald v. State. 89 Tenn. 161, 164. 14 
S. W. 487; 1891. Graham v. McReynolds, 
90 Tenn. 673. 692. IllS. W. 272; 1900. State v. 
Hargroves, 104 Tenn. 112, 56 S. W. 857; 
Texas: C. Cr. P. 1911. § 792 (the C.)urt ma~' 
interrogate to ascertain the competency of 
nn offered witness); Vellllont: 1898. State v. 
Noakes. 70 Vt. 247. 40 Atl. 249 (trial Court 
in discretion may ask qucstions or suggest 
them to counsel); 1916, State n. Roberts. 91 
Wash. 560. 158 Pne. 101 (a .. rigid and extended 
cross-cxaminat,ion" of <lefenda~t's witness. 
held not improper on the facts); W illconsin : 
1903, Lowe v. State.1lS Wis. 641. 96 N. W. 417 
(nllowabl(l .. when necessary to elicit the 
truth "); 1906. Komp I). State, 129 Wis. 20. 
108 N. W. 46. 

Mr. (Assistant District Attorney) Arthur 
Train. in his book .. The Prisoner at the Bar" 
(1906), pp. 181. 182. has some valuable com
ments. 

Often the subject is expressly treated from 
the point of view of the statutory or con
stitutional provision (above noted) against 
('harging the jury upon the effect of the evi
dence: 1889. People I). Bowers. 79 Cal. 415, 
21 Pac. 752 (question held improper as ex
pressing an opinion upon defendant's guilt): 
1917. People I). Lurie. 276 Ill. 630. 115 N. E. 130 
(n good illustration of tho pernicious effect of 
the doctrine in gagging the trial judge); 1909, 
Flint v. Stockdale's Estate, 157 Mich. 593. 
122 N. W. 279 (an example of improper treat
ment of the trial judge); 1902, Leo II. State. 63 
Nebr. 723. 89 N. W. 303 (similar); 1898. Wil
son v. R. Co .• 52 S. C. 537. 30 S. E. 406 (judge's 
interrogation is not a violation of the constitu
tional prohibition). 

Compare Bentham's comments: 1827, 
Bentham. Rationale of Judicial Evidence. b. II. 
c. IX (Bowring's ed. vol. VI. p. 343). 
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arraigns, to examine and cross· examine every witness who presents himself; and the 
judge is to it done effectively, and to act his own part in it." 

1855, Lt."MPKIN, J., in Eppa v. State, 19 Ga. 118; "We know of no limit to the right 
which belongs to the Court of interrogating witnesses, either in civil or criminal cases, 
especially the latter. The life or death of a man may hang upon a full development of 
the truth. The presnmption that this liberty will not be honorably and impartially ex
ercised is not to be tolerated for a moment. When they see, therefore, that a material 
fact has been omitted which ought to be brought out, it is not only the right but the duty 
of the presiding judge to call the attention of the witness to it, whether it makes for or against 
the prosecution; his aim being neither to punish the innocent or screen the guilty, but to 
administer the law conectly." 

1882, BICKWELL, C. C., in Hul!1IUJ,n v. Cauble, 86 Ind. 591, 596: "A circuit judge pre-
siding at a trial is not a mere moderator between parties; he is a sworn officer 
charged with grave public duties. In order to justice and maintain truth 2lld 
prevent wrong, he has a large discretion in the application of rules of practice. • .. There 
is nothing wrong in the Court's asking the witness any question the answer to which would 
likely throw any light Upon the testimony." 

1898, HARRISON, C. J., in Bartley v. State, 55 Nebr. 294, 75 N. W. 832: "It is undoubtedly 
necessary that the judge who should acquire as full knowledge of the facts and 
circumstances of the case on as possible, in order that he may instruct the jury, and 
correctly, to the extent his duty demands, shape the determination of the litigated matters, 
that justice may not miscarry. but may prevail; and doubtless it is allowable at times, and 
under some circumstances, for the presiding judge to interrogate a witness. The exact 
extent or [times] when the exigencies may warrant an exercise of this right are matters which 
are not capable of very precise statement, but it may be said that the right here in question 
is one which should be very sparingly exercised, and, generally, counsel for the parties should 
be relied on and allowed to manage and bring out their own case. The actions of the judge 
in this respect should never be such as to warrant any assertion that they were with a view 
to assistance of the one or the other party to the cause." 

To restore the pristine principle to full acceptance would be the "best single 
measure that can save triai by jury from permanent inefficiency. Fortu· 
nately there are still some States in which Supreme Courts give ample sup
port to the trial Court's exercise of power. The following passage of sturdy 
eloquence should serve as a lesson in many quarters: 

1911, BURCH, J., in State v. Keehn, 85 Kan. 765, 784,118 Pac. 851 (murder; on a motion 
for a new trial a witness for defendant made affidavit that the Court interposed and asked 
questions and assisted in conducting his cross examination, Uh~i1, in his confusion, he failed 
to apprehend the nature of the q'.~~stions propounded by the court and the counsel for the 
state; . . . and that by reason of such examination of the ('ourt and counsel he was so con
fused, r~~htened, embarrassed, and intimidated that he failed to state all of the facts that 
were within his knowledge as he understood them; that his mind became a blank, and he 
became so bewildered he must have given the jury the impression that his testimony was 
not worthy of belief. . . . ): 

"As a matter of fact the ",itness was in deep water before the Court intervened at all in 
his cl'Oss-examination. He h::.d contradicted previous statements he had made in the course 
of the same enmination, and had contradicted the testimony he gave at the preliminary 
examination. After that the Court did make what appears from the record to be a patient 
and sincere effort to find out what contribution the witness could make to the truth of the 
matter under investigation. Many of the questions were obviously framed to give the 
witness poise before answering, and, if he were scared, embarrassed, and bewildered, and if 
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the jury were not impressed by his testimony, the fault lay with him, and not with the court. 
There is no justification for inserting the word 'intimidated' in Hackenberger's affidavit. 

"A very common notion of the function of a trial judge in respect to the examination of 
witnesses in a crimin!>1 case is expressed in the opinion in the case of Dunn v. People, 172 III. 
582, 595: It is within the power of the court to propound pertinent and properly framed 
questions to a witness. The eX('fc,se of the power, if the questions propounded by the court 
are directed to crucial points of t.1:te case, is most likely to arouse the serious apprehension of 
the one or the other o~ ti:e par-ies, and certainly places counsel in a situation of great em
barrassment if they con~;"· '! a question asked by the court as leading and suggestive in form 
or improper for any cause. .. It is believed the instances are rare and the conditions 
exceptional in a high degrCf: which wil\ justify the presiding judge in entering upon and 
conducting all extended exan.'ination of a witness, and that the exercise of a sound discretion 
will seldom deem such action necessary or advisible.' 

"From this it would IIp;>ear that, while the judge has ample authority, it is seldom safe 
for him to undertake to exercise it. This Court entertains a different view. The pur
pose of a criminal trial is to 8.SC'.!rtain the truth about the matters charged in the indictment 
or information, and it is part of the business of the judge to see that this end is attained. 
He is not a dumb and mask-faeed moderator over a contest between sensitive and appre
hensive, or perhaps wily and ingenious, counsel. He is a vital and integral factor in the 
discovery and elucidation of the fads. He must have a ful\ and accurate comprehcnsion 
of each and al\ of the facts in order to iniltruct the jury, to present the facts to the jury 
if he should choose to do so (Code Cr. Proc.,§ 236; Gen. Stat. 1900. § 6815), and to deter
mine, final\y, upon a motion for a new trial, whether justice hilS been done. Therefore, 
on his own account, he is not obliged to rest content \\;th the modicum of evidence which 
counsel may dole out, or to accept as final their sho\\;ng of knowledge, means of knowledge, 
and credibility on the part of witnesses. But beyond this it is the function of the judge 
to aid the jury in obtaining a comprehension of the facts equal to his own, in order that n 
just verdict may be reached. Therefore, whenever in his judgment the proceeding is not 
being conducted in a way to accomplish the purpose for which alone it is instituted, the ful\ 
development of the truth, or whenever he can effect a better aC<'omplishment of that pur
pose, he not Jnly has the right, but it is his duty, to take part. Limitations upon this power 
appear from the statement of the purpose to be subserved, and are merely those which good 
sense and propriety suggest. The judge should not place himself in the attitude of helping 
or hurting either side, but, whenever it appears to him proper, he should fearlessly endeavor 
to develop the truth with all possible clearness and certainty, whichever side the truth may 
help or hurt. The judge ",ill always have a personality of his own which he cannot disguise 
or conceal. But the only tact he need display is sincerity, and, so long as he is sincere, he 
need feel no timidity in the discharge of his public duty because of the possible tone or in
flection of his voice or the play of his features. 'The presumption that this liberty wi\l not be 
honorably and impartially exercised is not to be tolerated for a moment. Counsel in their 
zeal to acquit their clients seem to take it for granted that the only object of courts is to 
convict. Until called upon to discharge the solemn and responsible functions of a judge, 
they never can fully appreciate the high sense of obligation under which they act, to God 
and their fellow citizens. . .. Counsel seek only for their client's success; but the 
judge must watch that justice triumphs.' Epps v. State, 19 Ga. 102, 118, 119. It is natural 
that able and masterful attorneys should be intolerant and resentful of any participation 
by the judge in the examination and cross ,examination of Should the judge 
exercise his right, professional bias and zeal will always be able to make a strong showing of 
prejUdice on appeal. The result is that too often in this country the lawyers have had 
their own way, and 'judges have been reduced to the level of impotent spectators of trials 
before them, much to the detriment of our criminal jurisprudence. There is nothing in the 
Constitution or statutes of this State which fetters the efficiency of trial judges as a part of 
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the legal machinery for developing and establishing the facts in criminal cases, and in this 
case the trial judge did not abuse his power." 

(2) It follows that a judge's questions may be leading in form, simply be
cause the reason for the prohibition of leading questions (ante, § 769) has no 
application to the relation between judge and witness: 2 

1813, ELLENBOROUGR, L. C. J., in 2.') Hansard ParI. Deb. 207 (answering criticisms on 
the procedure of a Commission inquiring into the charges against the Princess of Wales): 
"Folly, my lords. has said that in examining the v.;tnesses we put leading questions. The 
accusation is ridiculous; it is almost too absurd to deserve notie'e. In the first place, 
admitt.ing the fact, can it be objected to a judge that he put leading qucstions! Can it 
be objected to persons in the situation of the Commissioners that they put leading ques
tions? I have always understood, alter some little experience. that the meaning of a 
leading question was this. and thi:! only : That the judge restrains an advocnte who pro
duces a witness on one particular side of a question, and who may be supposed to have a 
leaning to that side of the question, from putting such interrogatories as may operate as an 
instruction to that witness how hc is to reply to fa\·or the part~· for whom he is adduced. 
The counsel on the other side, however. may put what questions he pleases, and frame 
them as best suits his purpose, because then the rule is changed; for there is no danger 
that the witness will be too compl~;ng. But even in a case where evidence is brought 
forward to support a particular fact, if the witness is obviously adverse to the party call
ing him. then again the rule docs not prevail, and the mo~t leading inte ... ogatories are allowed. 
But to say that the judge on the bench may not put what questions and in what form he 

can only originate in that dullness and stupidity which is the curse of the age." 

§ 785. Non-Responsive Answers. \Vhere the witness, either in a deposi
tion or on the stand, goes beyond the scope of the question, and makes an 
answer not resp01l3ive, there is here· '. If the answer 
includes irrelevant facts, they mi~' be struck out. and the jury directed to 
ignore them (ante, § 18); if it furnishes relevant facts, then they are none the 
less admissible merely because they were not specifically asked for: 1 

1612, Peacock's Case. 9 Co. Rep. 70 b; Peacock, being examined on commission "would 
have declared the whole truth, which J. H. being a commissioner chosen by the plaintiff 
would not suffer him to do. but held him strictly to the interrogatories. so that 
the trud:. could not appear"; held a gicat misdemeanor, by the Lord Chancel
lor, the two Chief Justices. Chief Baron. and the whole Court of the Star-Cham
ber, "for it is the murdering of truth and right"; commissioners "are not st.rictly 

t 1855. Epps ~. State, 19 Ga. 111 ('·any 559 ("The question is not so much how the 
legal question he pleases"); 1876, White 11. e\;dence came there. as whether. being there. 
State. 56 Ga. 385; 1878. Harris ~. State, 61 it is proper for <:onsidcration •. ); 1855. Willis 
Ga. 359 (but a question intimating an opinion ... Quimby. 31 N. H. 485. 489; 1870. Bundy D. 

as to guilt was held erroneous); 1918, Terr. Hyde, 50 N. H.1l6. 121 C'It is well settled that 
v. Kekipi. 74 Haw. 500; 1898, Dunn tI. People, such an objection will not be entertained at all. 
172 m. 582.50 N. E. 137 • • emble (occasionally if the answers are competent and material; 
proper in dillCretion); 1882. Huffman v.Cauble. the object of e\;dence in the cause is to lIL'Cer-
86 Ind. 591. 596; 1852. Com. I). Galavan, 9 tain the whole truth material to the iS6Ue ") ; 
All. 272. 274; 1882. People v. Stevellll. 47 1879. Plummer ". Ossipee. 59 ~. H. 55. 57; 
Mich. 413, 418.11 N. W. 220. Conlra: 1900. 1900, Glauber Mfg. Co. n. Voter, 70 N. R. 332. 
State I). Crotts. 22 Wash. 245, 60 Pac. 403 (held 47 Atl. 612; 1920, Dyer 1>. Lalor. 94 Vt. 103. 
improper on the facts). 109 Atl. 30. 

1785. I 1917. John's Will, 184 Ia. 416, 165 Comra. for a party answering interrog-
N. W.I021; 1874. Hamilton I). People. 29 Mich. atories: 1909. Carwi11e 1>. Franklin. 164 Ala. 
17a,186; 18M, SawYer. 28 N. H. 555. 543, 51 So. 396. 
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tied to the words of the interrogatories, but to everything also which n\!CeSSarily 
ariseth thereupon for the manifestation of the whole truth concerning the matter in 
question. . .. If the truth should be by such means suppressed, nnd falsely certi
fied in the examinations, so the innocent would be oftentimes punished to the guilty es
cnpe punishment, and justice and right would be utterly subverted j for as is com
monly said, the suppression of truth is the oppression of the innocent." 

1920, POWERS, J., in Underu:ood v. Gray, Gray v. Umleru:ood, Vt. ,108 At!. iH3: 
"It is not every irresponsiv~ answer given by a party that will support an exception; not 
only must such an answer be improper in !tubstancc, but it must be apparent that the party 
intends to go beyond the question and to gain an advantage." 

The only ground of complaint for non-responsh'e answers is that, in the case 
of a deposition (for the reason above noted), such an answer may entitle the 
opponent to additional cross-examination on the new matter, ' a rule dealt 
with elsewhere (post, § 1392). Courts ought to cease repeating the novel 
and unwholesome assertion 2 that "where an answer is not responsive to the 
question put, it is the duty of the Court to strike it out, on motion." 

This topic of responsiveness has somehow become in modern times beset 
with crude misunderstandings, that tend to suppress truth and turn the in
quiry into a logomachy : 

(1) Sometimes it is said that the party questioning may object Oil this 
ground, but not the opposing party.3 But there should be no such distinc
tion; if the answer gives an admissible fact, it is receivable, whether the 
question covered it or not. No party is owner of facts in his private right. 
No party can impose silence on the witness called by Justice. 

(2) That a party waives objectwn to a responsive answer, by the very ask
ing of the question, is noticed ante, § 18. 

(3) That an opponent is entitled to the striking out of an answer which is 
non-responsive and inadmissible, is noticed ante, § 18; but this is merely a 
rule excusing him from not having objected before the answer. 

§ 786. ImproDer Suggestion than by Questions. Upon the general 
principle C'lJntroiiing Testimonial Narration or Communication (ante, § 766), 
it should represent so far as possible the sincere expression of his Recollec
tion and Observation. Any and all forms of suggestion or instruction, there
fore, which appear in fact to deprive his statement of this fundamental qual
ity, ma.V" be forbidden. It A good witness should say from his heart, IKon 
slim doctus nec instructus.' "1 The regulations which prevent an improper 
use of written memoranda to aid recollection (ante, §§ 734, 758) and of coun
sel's leading questions (ante, § 769), have already been examined. But there 
may be other ways in which the principle may be violated. Any method 
may be prevented, according as it does or does not, in the case in hand, seem 
to supply the witness with r~ .. ciy-made statements not being the genuine ex
pression of his present belief. 

• 1909. Math 11. Chicago C. R. Co .• 253 Ill. 114. 90 N. E. 236. 
"1906. Dunahaugh'e Will. 130 la. 692. 107 N. W. 925. 
,786. I 1629, Coke. Fourth Institute 279. 
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(1) Remaining in COllrt during the other witnesses' testimony may teach a 
witness how to shape his own testimony falsely to the best advantage of his 
own party's case; this ma~r be prevented by sequestering the 1oitnesseB, an 
expedient examined elsewhere (post, §§ 1837-1842). So, also, remaining in 
court during a disClUJswn of the admissibility of the witness' intended evi
dence may be equally availed of improperly; this may be prevented by a 
similar expedient.2 

(2) A witness may, after listening to other testimony, desire to take the 
stand again to make a correction of his former testimony. Whether this is a 
sincere effort on his part to tell the exact truth as he believes it, or a false 
effort to shape his testimony in consistency with what he has heard, is often 
difficult to determine; and this consideration must enter into the Court's de
cision. But in form the question is whether a witness may be recalled after 
c/mnng his testimony, and this is dealt with (post, §§ 1896 if.) in considering 
the order of Evidence.3 

(3) The mere fact that a witness has become aware beforehand of another 
witness' intended testimony is, of itself and apart from the above situations 
and expedients, no objection to his testimony; 4 any attempt to control testi
mony in such respects would be futile. At the same time, any communica
tion, made to the witness within the court, may in a given case be improper 
and be treated as such.5 

(4) In identifying persons or material objects, it is of course more effective 
if the thing to be identified is so placed with others that the witness' sele~
tion appears to be unaided.6 Nevertheless, no rule has ever required this,-

• 1837. R. ~. Murphy. 8 C. & P. 307 (Colli- and confusion" occurred. the defendant's 
ridge. J.: "It is almost a right for the opposite agent interfering. "to suggl.'st or dictate the 
party to have a witness out of court while a dis- answers which the witnesses should give"; 
cussion is going on as to his evidence "); 1839, excluded); 1906, State ~. Barker. 43 Wash. 
R.~. Gaynor. 1 Cr. & D. 142. 145 (objection be- 69. 86 Pac. 387 (exchange of signals between 
cause the offered witness "was present in court witness and attorney. held improper); 1867. 
when the questions were raised and partly dis- Nauman tI. Zoehrlaut. 21 Wis. 466 (plain-
cussed"; Torrens. J .. "exercising a sound dis- tiff sued for medical ser\-ices. and. on cross-
eretion" refused to aIlow his examination). examination as to the nature of his treatment. 

For the eullUion oflhe jUry during such an declared that it was a secret; he was then al-
argument. poal. § 1808. lowed to consult v.-ith counsel as to answering 

I Compare also the princi'Jles affecting an the question. in order to determine whether to 
impeached witness' explanation of a prior incon- forego a demand for the special treatmant in
sistent statement (posi. § 1044) or of nn expres- stead of exposing his secret); 1883. Rounds ~. 
sion of biaa (post. § 952). or of other impeach- State. 57 Wis. 50. 14 N. W. 865 <the district 
ing facts (posl. § 1112 IT.). attorney privately spoke with a witness on the 

41833. R. 1'. Fursey. 3 State Tr. N. s. 543. stand as to what he had already testified in tho 
564; 1859. Horne v. WiIliam~. 12 Ind. 326. case; held improper). 

- • 1906. State v. Goodson. 116 La. 388. 40 For the propriety of counsel's consultation 
So. 771 (co-defendants not allowed as of right with a wUnas sequester,-r[ /rool lhe court-room. 
to consult a co-indictee in jail and about to be see pOllI. § 1840. 
used as a witness for the State); 1867. New For intimidation by the opponent in the 
Jersey Express Co. tI. Nichols. 32 N. J. L. 166 court-room. see pOIII. § 1399. 
(private interview between deponent and • 1817. R. 11. Watson. 2 Stark. 128 (in iden
counsel during examination; testimony not tif~-ing prisoners. an objection that" the atten
excluded. because no inquiry was made by the tion of the witness was too directly pointed at 
opponent at the time as to the reason for con- them" was overruled. since "the prosecution 
versing); 1861. Pratt 11. Battles. 34 Vt. 391. might ask in the most direct terms whether any 
395.401 (at the examination "great wrangling of the prisoners was the person meant and de-
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partly because of its frequent impracticability, partly because the lack of 
such a precaution plainly enough detracts from the value of the testimony, 
and partly because the witness has usually had so many prior opportunities 
of private verification that such a public test would often give a false appear
ance of spontaneous and unaided selection. 

§ 787. Same: Prepared Deposition; Expert & Prepared Report. 
(5) Since the witness' statement must correspond spontaneously to his 
actual recollection, it is plain that to permit him, as a practice, to commit to 
writing beforehand certain statements and then to read them or hand them in 
as his testimony would be to risk fabrication and coached testimony. This 
mode of flU'uishing testimony is universally prohibited. 

It is of course to be distinguished from the use of writings which genuinely 
revive a present recollection (ante, § 758) or record a past recollection (ante, 
§ 734). Indeed, the object of the restrictions placed upon those two uses of 
writing is chiefly to ensure that they are not writings of the prohibited and 
improper sort. The distinction is a clear one, namely, between writings 
which frankly purport to be used to aid memory (in which they are to be tested 
by the appropriate restrictions) and writings which do not purport to be so 
used; the latter falling within the present prohibition. 

The present prohibition applies equally of course to oral testimony as well as 
~'l'itten depositions. i\evertheless, its application has been more usual in 
the case of depositions, because there the temptation to use written prepara
tions is greater, and the impropriety is less glaring; for, when testimony is 
about to be immediately 'written down and the witness' demeanor as observa
ble by a jury plays no part, there is a natural inclination to facilitate prog
ress by having precise written answers ready, and the contrast between the 
writing thus prepared and the writing ensuing from the officer's hand is less 
apparent. Nevertheless, the opportunity and the danger of fabrication are 
none the less real; and Courts unite in emphasizing the importance of 
freeing a deposition from the vice of being a mere copy of a prior concocted 
statement: 1 

scribed by the witneB8"); 1910, Dickman's 
Case, 5 Cr. App. 135 (" If we thought in any 
case that justice depended upon the independ
ent identification of the person charged, and 
that the identification appeared to have been 
induced by some suggestion or other means, wo 
should not hl!i;itnte to quash any conviction 
that followed "); 1898, Names v. Ins. Co., 104 
10..612,74 N. W. 14 (schedule of proof of loss, 
identified in detail, receivable); 1854, State v. 
Lull, 37 Me. 248 (showing stolen goods and 
asking to identify, instelid of requiring an 
unaided description, held not improper). 

Compare the use of unaided identitication 
as a cOTToborating circumstance, post, § 1130, and 
ante. ,744. 

, 787. '. ENGLAND: 1740, Bland v, Ar
magh, 3 Brown P. C. 620, 626 (deposition made 
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in terms of prior voluntary affidavits, not 
suppressed on the facts); 1754, Anon., 1 Ambl. 
252 (deposition excluded because the attorney 
"had wrote down the whole in the exact form 
of a deposition before it was taken; . . . the 
attorney had methodised and worded it, and 
lit] is therefore no more than an affidavit"); 
1808, Shaw v. LindRey, 15 Ves, Jr. 380 (see 
quotation 8upra); 1839, Att'y-Gen'lll. Nether
cote, 10 Sim. 311 (reading over a former de
position, altering the date. and te-signing it, 
held improper); 1849, Alcock v. Ass. Co .. 13 
Q. B. 292, 305 (the witness referred to an al
leged copy of an alleged deposition, .. which 
I now confirm"; this" swearing by reference" 
held improper). 

UNITED STATEI!!: Federal: 1898, Emewm 
Co. v. Nimocks, 88 Fed. 280 (patent-expert 
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1808, ELDON, L. C., in Shaw v. Lindsey, 15 Yes. Jr. 380, 381: "Upon general principles 
nothing is more clear than that a witness before commissioners cannot be examined in 
such a manner that the effcct is, not his testimony given in answer to interrogatories, but 
(as it is termed) filing an affidavit. • •. All courts of ju~tice are extremely anxious to 
secure the pure examination of witnesses by not permitting that mode of examination 
which could lead to infinite mischief. Many instances have occurred of 9. witness coming 
into court holding in his hand an answer which he has conscientiously framed as his an
swer to interlOgatories, with the substnnce of which he may be acquainted,· the answer 
of an honest, cOllscientious man, and the value of his testimony perhaps not diminished 
by his anxiety to be correct. Yet courts of law and equity, \\ith the vicw of excluding 
general mischief, concur in refusing to allow it. . .. The habitual practice of law, upon 
an examination 'viva voce', is not to permit any suggestion to the \\itness by the attorney, 
counsel, or any other person; the same strictness prevails in this court, where the extent 
of mischievous management that would enstle, if a. witness should be permitted to go before 
commissioners with a prepared deposition, is obvious." 

1817, KENT, C., in UnderhiU v. Van Cortlandt, 2 Johns. Ch. 339, 346: "He went before 
the examiner with a prepared deposition. This is aga.inst the course and policy of the 
court, and it would lead to the most dangerous practices. The witness should go before 
the examiner, as Lord Coke observes. 'untaught and without instruction.' He should be 
free to answer the sifting interrogatories that are framed for the issue in that case, instead 
of merely filing an affidavit ready drawn." 

testif~;ng from typewritten sheets prepared 
by e.Qunsel, not from witness' notes but re
vised and corrected by the witness; held im
proper, but not stricken out under the cir
cumstances); Alabama: 1898, Dreyspring 17. 

Loeb, 119 Ala. 282, 24 So. 734 (answers to de
positions prepared beforehand and repeated 
orally by deponent, suppressed); Connl'A:/icut: 
1809, U. S. v. Smith, 4 Day 121. 127 (" the sub
stance of this deposition had been copied by the 
deponent from another paper which he had 
written at Suffield about 10 days before"; 
excluded); Delaware: 1833, Randel D. Chesa
peake &: D. C. Co., 1 Harringt. 233. 285, 289 (the 
deponent being ill with pulmonary consump
tion, and unable to speak mUch, wrote down his 
answers, and the writing was then read aloud to 
bjm; he assented and corrected them, and they 
were then taken down by the clerk; Per 
Curiam: "The general rule is that a witness 
shall not be permitted to bring his deposition 
ready prepared; like all general rules, it must 
have its exceptions; ... if ever there was a 
case in whieh a prepared deposition would be 
allowed, this is such a case "); M (UjslJC"ll~eIl8: 
1809, Amory 17. Fellowes, 5 Mass. 219, 227 
("the appellee prepared and wrote the depo
sitions in the absence of the commissioners"; 
excluded); New l"ork: 1817, Underhill v. 
Van Cortlandt., 2 Johns. Ch. 339, 346 (deponent 
"copying his deposition in the original causc", 
admitted exceptionally; see quotation supra) ; 
1854, Commercial Bank v. Union Bank, 11 
N. Y. 203, 2lO ("one of tho attorneys con
versed with the witnesses prior to their eXlun
ination, and at their request wrote down .for 
them the substance of the facts" for lJ6V'erul 
answers; held not fatal 011 the facts); Pllnn-

Bylvania: HUll, Bovard v. Wallace, 4. S. &; R. 
499, 500 (the witness testiI;)<;ng in a second de
position, adopted the prior last one by copying 
it entire in the second one, without being ques
tioned anew on it; excluded); 1825, Summers 
v. l\:l'Kim, 12 S. &; R. 405 (deposition drawn 
up by connsel, sent to the magistrate, and there 
sworn to; exeluded); 1837, Armstrong 17. 

Burrows, 6 Watts 266 (deposition l\Titten out 
beforehand, then sworn to; excluded); 1839, 
Crirmalt ". Post, 8 Watts 406 (similar); 1839, 
Grayson v. Bannon. ~ Watts 524, 529 (deposi
tion written by party's agent and aftel'wards 
~worn to, excluded); Texa8: 1892. Greening 17. 

Keel, 84 Tex. 326. 328, 19 S. W. 435 (deponent 
being aged and of infirm memory, the taker of 
the deposition had him answer privately cer
tain questions, before the taking and unknown 
to the opponent; the interrogatories at the 
deposition asked the deponent to examine 
these private answers, and he testified that they 
were correct and annexed th .. m; deposition ex
cluded) ; 1894, Blum v. Jones, 86 Tex. 492. 
495, 25 S. W. 694 (cross-interrogatories as to 
the "manner in which his answers had ooen 
prepared and taken <lown", allowed); 1900, 
Rice v. Ward, 93 Tex. 532, 56 S. W. 747 (de
position excluded where the officer taking it 
used to some extent in framing the answers a 
meDlorandum of desired testimony furnished 
by one of the parties). 

For the impropriety of the officer who takes 
the deposition being an aDent or ki7l871lan of the 
party, see post, § 803. 

Distinguish also the ordinary use of memo
randa of a past recollection, anle, § 745, under 
which would come most memoranda by ex
perts. 
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§ 787 TESTIMONIAL COMMUNICATIOX lCHAP. XXVII 

But the foregoing principles should be left flexible, to fit the facts of testi
monial psychology. Sometimes a prepared statement has advantages, with
out risk of fabrication. In Illany cases, especially where an expert witness 
upon a subject of scientific knowledge has made an investigation or analysis 
and is called to testify, it makes for his own lucidity and accuracy, and for 
better comprehension and valuation of his testimony, if he first reads his 
written report stating in precise terms his observations and inferences. This 
practice should be freely permitted. It goes slightly be~'ond the technical 
rule for the use of memoranda of past recollection (ante, § 740); but that rule 
is a mere precautionary one. Here the policy of seeking the greatest light 
on the subject requires flexible liberty to use this method.2 

§ 787 a. Answer by Reference. (6) An analogous mode of narration, in 
which opportunity is furnished for fabrication by adopting a prior state
ment without resort to actual recollection of details, consists in questioning 
by reference to another person's statement and seE!king what may be termed 

-. --- . " 
an." indo~~!~~" answer -verifying the other statement b~r adoption. Such a 
quesiiou"is ordinarily to be disapproved; 1 for the answer may be merely a 
mechanical on(': 

1811, WASHl~GTON, J., in RichaTd.~on v. Golden, 3 Wash. C. C. 109 (witnesses were 
asked if an 'ex parte' certificate of facts prepared by some of them "contained the truth"): 
"The mode pursued in this case'is calculated to produce perjury. It is wo~ than leading 
questions, or telling the 'witness what to say, because he is here reminded of the necessity 
of swearing to what he has before stated or of suffering in his credit." 

1860, FOWLER, J., in Eames v. Eames, 41 N. H. 177, 179 (the witness having been merely 
asked at the trial whether he agreed with or differed from the testimony of D. as to a trans
action): "The credit of the witness hefore the jury, und the greater or less confidence he 
secures with them, often depend very milch on the manner in which he relates the details 
of the transactions about which he testifies, the intelligence with which he groups the various 
circumstances surrounding them, the general capacity and information he exhibits in re
lation to the subject-matter of his testimony, and the accuracy with which he is able to 
remember and state minute and apparently trivial and unimportant incidents therewith. 
. . . If either party insists upon it, he is entitled to have the witness state fully all details 
of his testimony upon the stand." 

On . tion, however, there being no danger of suggestion or me
chanical indorsement, this form of question is allowable; 2 at least, the ob
jection to it rests upon a totally different ground, namely, the Opinion rule; 

'The authorities are not~d post. § 1385 '1888. Parnell Commission's Proceedings. 
(right of crOBS examination). The practice 24th day. Times' Rep. pt. 7. p. 76 (asking A 
is also mat6rial in the reformed method of whether. if X has said so-and-so, it is incorrect. 
securing expert tI.lstimon~' (ante, § 563). allowed; contra. sI1mble, 31st day, pt. 8. p. 199): 

t '18'1 a. I Nevertheless. on direct examin- 1900. State D. Taylor. 56 S. C. 360, 34 S. E. 
ation. when the witness has once amwerecl a 939 (witnesses may be told. "either correctly 
question in detail. he ma~' for a subsequent or incorrectly, what another witness on the 
question covering the same ground refer back same side has testified to. with a view to test 
to his first answer: 1861. Black 1). 38 the correctness of the memory or the honesty 

• Ala. 112 (deposition); on of the witness"; here the question was ai-
however. the may oblige l.irn lowed. "If your husband says ... is he 
to repeat his direct testimony in detail: BUpra. telling the truth or a falsehood?"). 
, 782. par. 3. 
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for while this question may properly serve to emphasize a contradiction on 
a specific point between witnesses on the same side (post, § 1838) or to ex
hibit the witness' vacillation or uncertainty, it should not be used as a mode 
of improperly extracting one witness' opinion on the general credibility of 
another (post, §§ 1964, 1985). 

§ 788. Sa.me: Prior Conference with Attorney; EnCiwledge of Questions. 
(7) How far any attempt can be made judicially to prevent improper sug-
gestion furnished out of court by mere conference with the attorney or by ob-
taining prior knowledge of the tenor of his questions, is a difficult problem, 
which has been solved by declining to lay down any rules. The absolute 
necessity of such a conference for legitimate purposes is conceded; no cau-
tious attorney ought to put forward a witness whose testimony in at least its 
general tenor is unknown to him; and a personal conference is thc best method 
of obtaining such information accurately. This hi and -
often is; but to prevent the abuse by any definite seems ___ ... 

• 

It would seem, therefor~,J:~~~~.,?~hing short of an ac!.~~' J.~l!~~!l:le!Jt con-
ference for concoction of testimony coliliI"properlY"oe'fiken notice of; there lJ../f'-""'\ 

such facts.1 The judicial attitude towards this problem may be gathered ')..,.-/ 
from the following passages: \ 

1637, Lord Kceper COVENTRY, in Bi8hop oj Lincoln'8 Trial, 3 How. St. Tr. 769,802 (the 
Bishop being charged with tampering with witnesses): "Now it may be said, said he 
[the defendantJ, 'May not a man meddle nor question with a witness?' Yes; but with 
certain limitations, for else, if witnesses be made and corrupted, the jurors and judges 
both of them may be abused; and if that witnesses may be led and instructed by ques 
tions, or the like, it comes to all one as subornation. A solicitor may warn to 
come in, he may incite them, and enforce them, and one as well as the other. . .. But 
a solicitor must not instruct a ",;tness, nor threaten him, nor carry letters to him, to in
duce him this way or that. Yet he may discourse with him, and ask him what he can 
say to this or that point, and so he may knoW' whether he be fit to be used in the cause or 
no; by which means this Court is freed from the labor of asking many idle questions of 
the witnesses to no end, if they can say nothing to them and so spend good time to no end 
nor purpose. Yet he may not persuade him or threaten him to say more or less than he 
of himself was inclined unto and was by his conscience beforehand bound to deliver as 
truth." 

§ 788. 1 Accord: 1835, Kelly II. French, 
LI. & Goo. 166 (Ire.; L. C. Plunket; copies 
of interrogatories sent beforehand to deponent, 
who pencilled marginal notes as to his intended 
replies, not suppressed, because it was the 
solicitor's duty to ascertain beforehand from 
witnesses" the extent of their information ") ; 
1911, State 11. Papa, 32 R. 1. 453, 80 Atl. 12 
(the defendant's counsel has a right to inter
view already summoned by the 
State). 

The following ruling is unsound: 1909, 
Eada II. State. 17 Wyo. 490, 101 Pac. 946 (ques
tions seeking to clear away an inference of 
COllnsel's suggestion in conference with a 
witness. excluded). 

Compare § 786. par, 3. 5. ante. The ad
missibility of e:cpert testimony got by • ex parte' 
consultation and investigation is not to be 
doubted on the present giOund: its admis' 
eibility from another point of view is dealt 
with po81. § 1385. 

For the admissibility of stalemenlB 0/ 
pain. made to an expert when qualifying him
self for testimony. sec post. § 1721. 

For suggestion in general as a reason for ex
cluding Hearsay statements pos' litem molDm. 
Bee the various Hearsay exceptioDs. 

• For impeadunenl OD the ground of 
through money or other favors furnished before 
trial. post, §i 949. 961. 

87 
• 

•• 

• 

--



§788 TESTIMONIAL COMMUNICATION [CHAP. XXVII 

1842, Lord L.\!'1GOALE, ~L R., in Sayer v. Wag8wff. 5 Beav. 462, 467: .. It is right for 
8 solicitor to communic-ute with a witness to know what he can depose. That is a thing 
necessary to be done before the interrogatories can be prepared; and I do not mean to 
say that it is at all improper for a solicitor to take down from a witness what he can depose 
to, or that it is improper for both parties to see a witness to inquire what he can depose to. 
But what was dOlle here? A witness had becn examined and communicated \\;th on be
half of the plaintiffs, not as to what he could say on the whole question, but as to what had 
been prepared for him to say on behalf of the plaintiffs; A. B.. [nominated commissioner, 
but secretly also acting as defendant's solicitor,] goes to the solicitor of the plaintiffs, who 
shows him drafts of deposition:> ready for the witnesses to depose. I think this was not 
a right thing to do." 

1867, l\IO!'1("UltE, .J., in FlIlIt v. Miller, 17 Gratt. 187,223: "A witness ought not to 
write his deposition or his answers beforehand, nor ought they to be written for him be
forehand by counsel or ~ny other person; but he ought to answer the questions orally 
and from memory as t.hey are propounded to him. Parties or their counsel may, orally 
or by writing, pre\;ous to his examination. direct his attention to the facts in regard to 
which he is intended to be examined, and he mny refresh his memory in regard to such 
facts by cxnmining books and papers, and makc memoranda from them and otherwise, 
especially of dates and amounts." 

18ii, COLE, J., in Allen v. Seyfried, 43 \Vis. 414, ·1I8: "The practice of allowing a wit
ness to read or to know, previous to examination, what questions \\;11 he askl.'<i him, is 
doubtless liable to abuse, and mny sometimes almost destroy the value of a cross examina
tion. A hostile or dishonest witness, kno\\;ng in advance what questions were to be asked, 
would be put lIpon his guard. and might so prepare his answers as to suppress the truth. 
concenl his bias, or avoid self-contradiction. This is all very evident. But still, it is 
absolutely necessar~·. in certain CllS(>S where a witness is to be examined in reference to a 
transaction which was the subject of correspondence, or which involved numerous items 
or dates, that he should be informed beforehand of the nature and scope of the questioll3 
he will be called upon to answer, in order that he may be prepared for the examination; 
for it is ohvious that without some previous preparation to refresh his memory in such 
cases, his testimony would be nearly or quite valueless. We think, therefore, to lay down 
a rule that it is sufficient ground for suppressing a deposition, if it appear that the witness 
was allowed to read ancl examinc thc direct and cross interrogatories before he gave his 
evidence, would be inconvenient and dangerous as a rule of practice." 

B. NOX-VERDAL 1 TE8TIMOm-

§ 789. Dramatic Comumnication (Gesture, Dumb-lShow, etc.). Man does not 
communicate by words alone; !lncl it ma~' occur that words become inferior 
to action as a mode of commuuicating a correct impression of a scene observed. 
Certainly, in an appropriat;! case, it is proper and customary for the trial 
Court in its discretion to san·:!tion a departure from the ordinary or verbal me
diulU and permit the witness to make clearer his own observed data by repre
senting them in gesture, dumb-show, or other dramatic mode.2 Whether it is 

§ 789. I "Verbal" is here used to signify to. Chin Hane. 108 Cal. 597, 41 Pac. 697 (illus-
"expressed in words"; .. oral". to signify trnting all a wall or door in the court-room the 
•. spoken, not written." location of a bullet-mark; left to Court'8 dis-

• 1897. Linehan 11. State. 113 Ala. 70. 21 So. cretion); IS97. People t!. Dunant, 116 Cal. 
497 (held improper for counsel to walk across 175.48 Pac. 75 (murder; draping the clothing 
the room and ask the witness if the deceased of the murdered wOIDan upon a dress-framl.'. for 
wwkcd as fast as that in advancing 011 the de- better identification. allowed); IS88. Tudor 
Cendant; this is clearly UIUIOund); 1895, People Iroll Wurks v. Weber, 31 111. App. 312 (wearing 
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more useful to do so must depend much on the circumstances .')f the case. 
The only general and disfavoring consideration to be noted is that the wit
ness' dramatic expression may be calculated to give unfair emphasis and create 
improper emotional effects; 3 but this can rarely occur. 

§ 790. Diagrams, Photographs; General Principle. It 
would be folly to deny ourselves on the witness-stand those effective media 
of communication commonly employed at other times as a superior substi
tute for words. If a simple line-plan of a house is more satisfactory than 
a mass of alphabetical letters arranged in words, as a mode of communicating 
the relative position of the house-rooms as observed by us, then this method 
of communication is equally proper to be resorted to in a witness' communi-

• • catIOns to a Jury. 
There can be no dispute upon this point. No judicial elaboration of it 

would have been necessary, except for the peculiar danger and fallacy that 
lurks always in the use of writin~s and other materials of non-oral expression. 
This is considered more fully in another connection (post, § 2130); it is, briefly, 
that a material object, particularly a writing, when presented as purporting 
to be of a. certain origin, alwa~'s tends to impress the mind unconsciously, 
upon the bare sight of it, with the verity of its purport. Does it purport to 
rlothes as wom at tho timo of an accident. al
lowed); 1905. Tumer ~. Com.. Ky. --. 
S9 S. W. 4S2 (putting on a \'est worn by one of 
the parties. to' illustrate an affray): 1912. 
Hutehinson 1'. Richmond S. G. Co .. 247 Mo. 
71. 152S. W. 52 ("Lookout. below!" repeated 
by witncM v.ith 10udneM. to show the nature of 
a warning gi\'en); 1904. Clark ~. Brooklyn 

, H. R. Co .• 177 N. Y. 357. 69 N. E. 647 (plain
tjff-witnese' illustration of his nervous affec
tion caused by the injury. held doubtful. 88 

being .. under the sole control of the witness 
himself"; here not improper in discretion); 
1892. State v. Ellwood. 17 R. I. 763. 769. 24 
Atl. 782 (burglar's mBsk. etc .. used to describe 
appcarance of burglar); 1898. Louisville & 
N. R. Co. v. Ray. 101 Tenn. 1. 46 S. W. 554 
(arti~lee placed in court-room to illustrate 
testimony) . 

In the trial of O·Connell. 5 St. Tr. N. B. 1. 
248 (1843). is an amusing crOM examination of 
a witnes~ who endeavored to reprl'sent tho 
treasonable significance of one of the great 
orator's ' pauses! There is certainly one 
great historical pause which could never again 
be reproduced in its effect: .. Caesar had his 
Brutus Charles the First. his Crom""ell
and George the Third ('Treason'. cried the 
Speaker) may profit by their example I" 

The case" cited post. § 790 (models and dia
",'am,,). and POlt. § 1152 (autoptic proference. 
or "real e\idence"). are sometimes difficult to 
distinguish from those fruling under the present 
head. For additional and interesting instances 
of the present sort. occurring at 'nisi prius'. 
l!Oe a series of articles by Mr. Irving Browne. in 
6 Green Bag, 
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The following statutes belong here: Can. 
Dom. R. S. 1906. e. 145. § 6 (quoted post. 811. 
n. 3); Alta. St. 1910. 2d sess .• Evidence Act. 
c. 3. § 18 (quoted P08t. § 811. n. 3); Sask. 
R. S. 1920. c. 44. 538 (quoted post. § 811. 
n.3). 

3 1905. Birmingham R. L. & P. Co. to. 
Rutledge. 142 Ala. 195. 39 So. 338 (personal 
injury; the plaintiff allowed to "walk the 
best he could before the jury"); 1904. Phmkett 
r. State. 72 Ark. 409. 82 S. W. 845 (rape under 
age; the prosecutrix testihine with the babe 
in her lap. held not erroneous); 1862. Peoplo 
v. Graham. 21 Cal. 261. 266 (the child. the 
alleged subject of a rape. burst into tears when 
testifying; .. unless we can trust to the in
telligence and integrity of juries to withstand 
such influences. we must dispense with the use 
of juries as a part of the machinery for the ad
ministration of justice "); 1904. Blanchard 11. 

Holyoke St. R. Co .. 186 Mass. 582. 72 N. E. 
94 (a motion to permit the plaintiff in a per
sonal injury suit to testify while reclinlng on a 
stretcher. held not improperly denied ->n the 
facts. in the trial Court's di8cretion); 1906. 
State r. Barrick. 60 W. Va. 576. 55 S. E. 652 
(rape; that the prosecutrix testified while 
hing ill on a cot. held not improper); 1898. 
Selleck r. Janesville. 100 Wis. 167. 76 N. W. 
975 (plaintiff's testimony taken as she lay ill 
on a 10unj1;e; not improper). 

Compare the application of the same consid
eration to au/optic pro/erena, or "real evi
denee" (poet. §§ 1157. 1158; eshibition of in
jured limbs. etc.). and the principle 
indecent tutil7lOnll (poet. § 2180). 
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be a contract signed by A and B? We immediately assume it to be such; 
though it may be the merest forgery. Does it purport to be a picture of 
the place of a murder? We look at it with an interest based on the uncon
scious assumption that it i3 that house. In short, we unwittingly give the 
document the credit of speaking for itself; though no human being has yet 
spoken for it. Now this tendency has to be rigorously repressed; and as it 
is in the present relation that this tendency finds one of its most frequent 
manifestations, so it is here that th-e tendency has so frequently to be struck 
at by judicial rulings. 

We are to remember, then, that a document purporting to be a map, pic
ture, or diagram, is, for evidential purposes simply nothing, except so far as 
it has a human being's credit to support it. It is mere waste paper, a 
testimonial nonenity. It speaks to us no more than a stock or a stone. It 
can of itself tell us no more as to the existence of the thing portrayed upon 
it than can a tree or an ox. We must somehow put a testimonial human 
being behind it (as it were) before it can be treated as having any testimonial 
standing in court. It is somebody's testimony, or it is nothing.1 It may, 
sometimes, to be sure, not be offered as a source of evidence, but only as a doc
ument whose existence and tenor are material in the substantive law applica
ble to the case, as where, on a prosecution for stealing a map or in eject
ment for land conveyed by deed containing a map, the map is to be used 
irrespective of the correctness of the drawing; here we do not believe anything 
because the map represents it.2 But whenever such a document is offered as 
proving a thing to be as therein represented, then it is offered testimonially, 
and it must be associated with a testifier. 

Two consequences plainly follow. On the one hand, the mere picture or 
map itself cannot be received except as a non-verbal expression of the testi
mony of some witness competent to speak to the facts represented. On the 
other band, it is immaterial whose hand prepared the thing, provided it is 
presented to the tribunal by a competent witness as a representation of his 
knOWledge. 

These consequences remain to be more fully considered. It is sufficient 
to note at this point that, by universal judicial concession, a map, model, 
diagram, or photograph, takes an evidential place simply as a non-verbal 
mode of expressing a witness' testimony: 

1864, WILLES, J., in R. v. Tol:Jon, 4 F. & F. 103 (admitting a photograph to prove identity 
of person): liThe photograph was admissible be<-ause it is only a visible representation 
of the image or impression made upon the minds of the witnesses by the sight of the person 
or the object it and therefore is in reality only another species of the evidence 
which persons give of identity when they speak merely from memory." 

t '190. 1 Quoted with approval in North
ern Pacific R. Co. 11. Alderson. C. C. A .• 199 
Fed. 735 (1912). 

2 1893. U. S. 11. Pagliano. 53 Fed. 1001 
(charge of importation of women for prostitu-
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tion; possession by defendant of photographs 
of the women imported. admissible); 1884. 
People 11. Muller. 32 Hun 210 (charge of sell
ing or showing indecent photographs). 
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1857, TENNEY, C. J., in State v. Knigltt, 43 Me. 132: .. It would be very difficult for an 
expert of the most accurate and extensive observation to exhibit in language with pre
cision, so as to be understood, those delicate appearances which are appreciable only by 
the sense of ·{ision. Nothing short of an exact representation to the sight can give with 
certainty :> perfectly correct idea to the mind." 

1873, PETERS, C. J., in Shook v. Pate, 50 Ala. 92: "A diagram ... is at best an approx
imation, and in this sense it is indifferent by whom it is made. . " A witness may as 
well speak by a diagram and linear description, when the thing may be so described, as by 
words. . .. It is enough if it serves the purpose of the witnes3 in the explanation of 
the lines and localities he is seeking to exhibit." 

1881, FOLGER, C. J., in Cowley v. People, 83 N. Y. 478: "A 'witness who speaks to per
sonal appearance or identity tells in more or less detail the minutiae thereof as taken in by 
his eye. What he says is a description thereof by one mode of signs, bywords orally uttered. 
If his testimony be written instead of spoken and is offered as a deposition, it is a description 
in another mode of signs, by words written; and the value of that mode, the deposition. 
depends upon the accuracy with which his words uttered are put into words written. Now 
if he has before him a portrait or photograph or the person, and it shows to him a correct 
copy of that person, if it produce to his view a correct description, which he testifies is a 
likeness, why may not that be given to the jury as a description of the person by the 
witness in another mode of signs?" 

1897, CLARK, J., in Hampton v. R. Co., 120 N. C. 534, 27 S. E. 963: "A map not made 
under the order of the Court is really only the declaration, so to speak, of the party making 
it. Its reliability depends entirely upon his accuracy and conscientiousness, and is there
fore only admissible as his evidence, and because it may convey to the eyes of the jury 
somewhat more accurately the description which the witness was endeavoring to convey 
to their ears by his oral testimony." 

1899. VALLIAIIo'T, J., in Bau8tian v. Young. 152 Mo, 317, 53 S. W. 921: "[Photographs) 
are of the same character of evidence as diagrams and pictures drawn by hand; 'not neces
sarily carrying the same degree of probative force, but still of the same character; not in 
themselves e,,;dence at all, but representing to the eye what the witness declares was the 
real appearance of the things at the times he saw it. Diagrams, dra,,;ngs, and photo
graphs are resorted to only because the wiwess cannot, with language. as clearly convey to 
the minds of the Court and jury the scene as the light printed it on the retina of his own eye 
at the time of which he is testifying." 

§ 791. Same; Instances of Maps, Models, and Diagrams. The use of 
maps, models, and diagrams, as modes of com'eying a witness' knowledge, is 
illustrated in manifold rulings, as well as in the daily practice of trials.1 

§ 791. I Maps, drawings, diagrams: ENG
LAND: 1817. Watson's Trial. 32 How. St. Tr. 
125 (Mr, Gurney: .. I believe on the next day 
you made 11 sketch of the waggon [with the 
people standing in it]'!" Mr, Wetherell: 
"I object to the description in writing; it is 
matter of verbal description"; Mr. Attorney
General: "My lord. I cannot conceive the 
objection"; Lord Elleaborough. to witness: 
"Go on, go on. Can there be any objection 
to the production of a drawing. or a model, as 
illustrative of evidence? Surely there is 
nothing in the objection"; the witness pro
duced his drawing of the waggon. with a flag 
at each end and the banner in the centre; it 
was handed to the jury. and then to Mr. 
Wetherell) . 

lTNITED STATES: Federal: 1897. Bunkcr 
Hill Co. 11. Schmelling, 24 C. C. A. 564, 79 
Fed. 263 (diagram of a mine); 1899. Western 
Gas C. Co. 11. Danner, 38 C. C. A. 528, 97 Fed. 
882 (diagram); 1900. Southern Pacific Co. 1'. 

Hall. 41 C. C. A. 50, 100 Fed. 760 (place of 
railroad accident): 1902. Chicago 1'. Le Moyne. 
56 C. C. A. 278. 119 Fed. 662 (sketch of pro
posed buildings to show a method of avoiding 
damage by eminent domain appropriation. 
allowed to be excluded in discretion); Ala
bama: 1852, Nolin 1'. Parmer. 21 Ala. 71 
(diagram); 1853. Campbell 1'. State, 23 Ala. 
83 (map); 1882, Hilmes 1'. Bemstein. 72 Ala. 
546. 553 (map); 1889, East V. &: 
G, R. Co. 11. Watson. 90 Ala. 41. 45, 7 So. 813 
("it might properly be considered by implies.. 
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A few discrimina.tions only need to be noted. (1) The map or diagram, 
as testimony, must come in on the credit of some witness (post, § 793); yet 
this witness need not always be in court testifying; for, by exceptions to the 
Hearsay rule, a map Qf an official surveyor (post, § 1665) or of any decea3ed 
person made in the regular course of business (post, §§ 1523, 1570), may be 
received on certain conditions. In such a case, the document must be au~ 
thentwated as genuinely the work of the person purporting to make it (post, 
§§ 2129 ff.). 
tion as a part of the witness' testimony. and Buel. 56 Nebr. 205. 76 N. W. 571 (map); 
therefore as in evidencc"); 1894. Burton r. Ncw Hampshirc: 1870. Ordway v. Haynes. 
State. 107 Ala. 108, 127. 18 So. 284 (map of 50 N. H. 159 ("any chalk. whcther engraved 
place of homicide); 1895. Wilkinson ~. State. or more roughly sketched. whether made with 
106 Ala. 23. 17 So. 457 (diagram); 1897. a pen. a pencil. a paint brush. a coal. or a piece 
Burton~. State. 115 Ala. 1, 22 So. 585 (map of chalk"); New York: 1890, McKay 11. 

of locality of a murder); FloTl'da: 1898, Raw- Lasher. 121 N. Y. 477, 483,24 N. E. 711 (ex
lins 1>. State, 40 Fla, 155, 24 So. 65 (map veri- perl. witness to handwriting may illustrate his 
fied by surveyor and Ilsed by witnesses); testimony by the blackboard); 1893, People 
1906, Hisler v. State, 52 Fla. 30, 42 So. 692 v. Johnson, 140 N. Y. 350, 354, 35 N. E. 604 
(map of location of homicidc); Georoia: 1882, (murder; sketehes of premises. blood-stains, 
Moon ~. State. 68 Ga. 695 (diagram); 1896. etc.); 1908, People t'. Del Vermo, 192 N. Y. 
Western & A. R. Co. 11. Stafford, 99 Ga, 187, 470, 85 N. E. 690 (knife ullCd as a model); 
25 S. E, 656 (diagram of placc of a railroad fI'orth Carolina: 1887, State r. Whiteacre, 
accident); Illinois: 1890, Kankakee & S. R, 98 N. C. 753, 3 S. E. 488 (diagram); 1888. 
Co.~. Horan. 131 Ill. 303. 23 N. E. 621 (map) ; Dobson~. Whisenhaut, 101 N. C. 647. 8 S. E. 
1903, Lake St. Elc,·. R. Co. v. Burgess, 200 126; 1889, Burwell 1>, Sneed, 104 N. C. 120, 
Ill. 628. 66 N. E. 215 (sketch of a railroad car) ; 10 S. E. 152; 1895, Riddle v. Germanton, 117 
1913. Reinke 1), Sanitary District. 260 Ill. N. C. 387, 389, 23 S. E, 332 (map); 1895, 
380, 103 N. E. 236 (graphic summaries of sta- Tankard v. Railroad. 117 N. C. 558, 565, 23 
tistics); Iowa: 1893, Goldsborough ~. Pid- S. E. 46 (diagram of railroad crossing); 1900, 
duck. 87 Ia. 599, 601. 54 N. W. 431 (surveyor's Arrowood ~. R. Co .• 126 N. C. 629, 36 S. E. 
map illustrating his testimony); 1917. Baker 151; 1903, State 1'. Wilcox. 132 N. C. 1120, 
". Zimmerman, 1 i9 In. 272, 161 N, W. 479 44 S. E. 625 (surroundings of a homicide~; 
(plat of location of collision); Kansas: 1904, 1906, Bullard v. Hollingsworth. 140 N. C. 634, 
Stat", v. Ryno, 68 K.lIl. 348, 74 Pac. 1114 (hand- 53 S. E. 441 (map and plat of boundaries); 
writing; cited POdt. § 797. n, 4); Maine: 1918. State 11. Spencer. 176 N. C. 709. 97 S. E. 
1857, State II. Knight. 43 Me. 130 (chart of 155 (murder; map of premiRes used); NMtA 
human skeleton; see quotation supra); Mary- Dakota: 1908, Higgs v. Minneapolis, St. P. 
land: 1898, County Com'rs v. Wise, 71 Md. & S. S. M. R. Co., 16 N. D. 446. 114 N. W. 
54, 18 At!. 31 (river-bank after flood); M assa- 722 (hay and grass burnt); PennsIJ1~ania: 
chusells: 1833, Smith 1:'. Strong, 14 Pick. 13~ 1890, Com. ~. Switzer, 134 Po. 388, 19 At!. 
("The copy of the plan annexed to the depo- 681 (map); 1901. Hagan v. Carr, 198 Pa. 
sition .. , was in truth by reference made a 606, 48 At\. 688 (diagram of theory of hand-
part of the deposition"); 1879, Clapp II. writing); 1903, Geist ~. Rapp. 206 Pa. 411, 
Norton, 106 Mass. 33 (plan); 1871. Com. 1>. 55 At!. 1063 (model of Ii scaffold); South 
Holliston. 107 Mass. 233 (plan); 1871, Paine Carolina: 1893. Rape\y 1>. Klugh, 40 S. C. 134 • 
v. Woods, 108 Mass. 168 (plan); 1885, Barrett 146. 18 S, E. 680 (map); Tennessee: 1912, 
v. Murphy, 140 Mass, 143 (plan); Minnesota: Hughes v. State, 126 Tenn. 40, 148 S. W. 543 
1888. Bennison 1>. Walbank. 38 Minn. 313, 37 (room of a homicide, rearranged to show the 
N. W. 447 (diagram of accident); 1910. scene); 7'exas: 1888. Griffith v. Rive, 72 Tex. 
Strasser ~. Stabeek, 112 Minn. 90. 127 N. W. 187. 12 S. W. 168 (map); Washington: 1898, 
384 (plat of the place of a collision); Mi8sissippi: State 11. Hunter. 18 Wash. 670, 52 Pac. 247 
1914. Le Barron v. State, 107 Miss, 663, 65 (map of premises of rape-assault); 1918, 
So. 648 (house where a witness to a murder Deitchler ~. Ball. 99 Wash. 483. 170 Pac. 123 
was staying; admitted); M iS8ouri: 1872, (automobile injury; diagram of location, etc., 
Williamson 1>, Fischer. 50 Mo. 198,200 (map; admitted); Wesl Viroinia: 1893, State " 
"as B part of the testimony of Mr. C. it should Hurr. 38 W, Va. 58. 63, 17 S. E. 794 (diagram 
have gone to the jury with his oath: its cor- of distance); 1893, Poling ~. R. Co., 38 W. 
rectness, like his other testimony, being left Va. 645, 657. 18 S. E. 782 (scene of injury by 
to them "); Montana: 1905. Carman ~. Mon- railway mail-crane): 1899, King 1>. Jordon, 
tana C. R. Co., 32 Mont, 1a7. 7!l Pac. 690; 46 W. Va. 106. 32 S. E. 1022; Wiscomin: 
NebrC1.4ka: 1898, Chicago It. I. & P. R. Co. II. 1857, VillUl II. Reynolds, Wis. 214. 224 (plat). 
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(2) The map or diagram may be offered as a part of a constitutive docu
ment such a.s a deed or contract, and not as testimony; or a part~·'s ad
mission may make the map receivable; with such uses the present principle 
is not concerned. 

(3) When the map or diagram comes in as a part of testimony, it is em
dence, like any other part of the witness' utterance.2 Whether it should go 
to the jury-room. with other documents depends upon the genera! rule appli
cable to that question (post, § 1913); perhaps not all written testimony may 
be taken to the jury-room, but the map is none the less written testimony. 

(4) A map, model, or diagram, though made out of court, is nevertheless 
subject to cross-examination through the witness who verifies and uses it. 
Hence the objection based on the Hearsay rule, that it is prepared' ex parte', 
is groundless (post, § 1385). 

§ 792. Same: Instances of Photographs. A photograph, like a map or 
diagram, is a witness' pictured expression of the data observed by him and 
therein communicated to the tribunal more accurately than by words. Its 
use for this purpose is sanctioned beyond question. l 

Models: 1895. Davis 11. Power Co., 107 
Cal. 563, 40 Pac. 953; 1898, People v. Searcy. 
121 Cal. 1,53 Puc. 359 (showing the jury boot
tracks artificially made in a box of sand, al
lowed) ; 1906, People r. Maughs. 149 Cal. 
253, 86 Pac. 187 (murder; model of the part 
of the housc. admitted); 1805. Pennsylvania 
Coal Co. v. Kclly. 156 III. 9. 40 N. E. 938; 
1905, Chicago & A. R. Co. v. Walkcr. 217 III. 
605. 75 N. E. 520 (skeleton of a foot, used to 
explain an injury); 1916, Logan 11. Empirc 
D. El. Co., 99 Kan. 381. 161 Pac. 659 (injury 
by clectric wires; model of poles and wires. 
admitted); 1895, Louisville & N. R. Co. 1:. 

Berry, 96 Ky. 604. 29 S. W. 449; 1887. Earl 
~. Laflcr, 10 N. Y. St. Rep. 807 (impression of 
a horse's mouth. in wax or plaster); 1002. 
Moran Bros. Co. r. Snoqualmic F. P. Co .• 29 
Wash. 292, 69 Pac. 759 (modcl of a regulator
box for a power-plant). 

Many additional instances, never reaching 
an appellate trihunal. might be collected,
such as the use of manikin bodies in the Bor
den trial (Mass. 1893), of a chnrch-model in 
miniature in the Durrant trial ~Cal. 1897). 

2 This is sufficiently iIlust~llted by the re
marks quoted in somc of thc citations in the 
preceding note. There has. howcvcr, been 
here and there a tendency to confuse the sub
ject, as illustrated in thc following passagc: 
1853, Chilton, C. J., in Campbell v. State, 23 
Ala. 44, 83: "The rulc is that a witness may 
use a plat, diagram, or map. madc in any way, 
to explain or make liimsclf intelligible to a 
jury, though it csnnot go to thcm as cvidence; 
it amounted to no morc than if thc witness had 
written down his testimony to aid his memory 
on the examination, and no onc would contend 
that such memorandum as a matter of right 

could be taken by the jury [into the jury
room)." Hcrc thc fallacy consists in treating 
the question whcthcr written testimony may 
be taken to the jury-room (a question of trial 
procedure) with the Question whether a duly 
v('rified map is "Untlen testimony; and also in 
invoking thc false analogy of a paper revl\'ing 
recollcction. which is of course (allte, § 763) 
not testimony. 

So also: 1911. ~apier v. Littlc. 137 Ga. 242, 
73 S. E. 3: "Thc map of a county 5Urvcyo~, 
whilc not cvidcn('c. under thc circumstances 
of this casc. is admissiblc to go to the jury as 
a mere diagram to illustrate other testimony." 
Under this convcnient but insidious term 
,. illustratc". it is easy to re-classify almost any 
kind of e\-idcncc. Courts oftcn fail to pcr
('eivc that a diagram. map. or photograph is 
always 8omebody'8 8ay-80. and that therefore 
some explanation is always due of why that 
BOmchody is not in court to vcrify his graphic 
statement. 

§ 792. I In thc following cases photographs 
werc declared admissiblc. except wherc other
wisc noted: ENGLAND: 1862. R. v. United 
Kingdom EI. T. Co .• 3 F. & F. 73. 74 (elcc
tric-wire POBt.~ as highway-obstructions) ; 
1864. R. 1:'. Folson. 4 id. 103. 104 (personal 
features); 1874. R. 1'. Castro (Tichhornc Case), 
charge of C .. J. Cockburn. I. 640 (grotto). 
I. 672. II. 59 (personal features); 1876, 
Durst v. Masters. L. R. 1 P. D. 378 (premises). 
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UNITED STA'l'ES: Federal: 1896. Scott ". 
New Orleans. 21 C. C. A. 402. 75 Fcd. 373 (a 
sidewalk-defect); 1896, Wilson v. U. S .. 162 
U. S. 613. 16 Sup. 895 (the deceased. on a 
charge of murder); 1900, Dcnver & R. G. R. 
Co. v. Roller. 41 C. C. A. 22. 100 Fed. 738 
(railroad accidcnt); 1901, Considine 11. U. s .. 
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Certain discriminations, however, which may affect its admissibility from 
other points of view, need to be made: 

50 U. S. 272, 112 Fed. 342 (photographs taken railroad accident); 1905, State v. Powell, 5 
over four years before, identified as being good Pen. Del. 24, 61 Atl. 966 (wounds on the de-
likenesses at the time of the burglary in Ques- ceased) ; 
tion); 1902, Southern P. Co. v. Huntsman. Florida: 1891. Adams v. State, 28 Fla. 511. 538, 
55 U. S. 366. 118 Fed. 412 (train-wreck); 10 So. 106 (in general); 1892. Ortiz 1>. State, 
1905. Toledo Traction Co. v. Cameron. 137 30 Fla. 256. 265. 11 So. 611 (3 hotel and a tree 
Fed. 48. 66. 69 C. C. A. 28 (plaintiff's injured near b~·. excluded because misleading as to 
leg); 1906. Porter v. Buckley. 147 Fed. 140. material matters of distance. etc.) ; 
C. C. A. (automobile accident; photographs GellT'gia: 1882. Franklin 11. State. 69 Ga. 42 
of the locality. taken more than a year after- (wound); 1889. Shaw r. State. 8.'3 Ga. 102, 9 
vlards. excluded); 1915. Coronas v. American S. E. 768 (representing persons in the situation 
R. Co .• 7 P. R. Fed. 429; 1916. De Diego v. of the defendant and the deceased at the time 
Rovira. 9 P. R. Fed. 17 (location of a dam); of the killing); 18!.l0. Travelers' Ins. Co. 11. 

Alabama: 1875. Luke 11. Calhoun Co .• 52 Ala. Sheppard. 85 Ga. 790. 12 S. E. 18 (personal 
118 (personal features); 1889. Kansas City features) ; 
M. & B. R. Co. v. Smith. 90 Ala. 27. 8 So. 43 lUinoi.!: 1881. Rockford v. Russell. 9 Ill. 
(train-wreck); 1905. Russell v. State. Ala. App. 233 (bridge); 1892. Cleveland C. C. & 
, • 38 So. 291 (person of the defendants) ; St. L. R. Co. t·. Monaghan. 140 Ill. 48.1, 30 
Arkansas: 1906. Kansas C. S. R. Co. v. Mor- N. E. 869 (admissible in discretion of Court: 
ris. 80 Ark. 528. 98 S. W. 363 (railroad injury) ; here the inaccuracy urose from the pirture 
1920. Young r. State. 144 Ark. 71. 221 S. W. having been taken two months after the in-
478 (carnal abuse of female under 16; the fe- jury. and the witness taking it and verifying 
male being in court. a photograph taken some it was not acquainted with the original fea-
years before was excluded as needless); tures of the place); 1901. Lake Erie & W. R. 
California: 1889. Re Jessup. 81 Cal. 418. 21 Co. 11. Wilson. 189 Ill. 89. 59 N. E. ';7.'3 (rail-
Pac. 976.22 Pac. 742 (personalfeatures) ; 18:!7. road-track); 1901. Iroquois F. Co. r. McCrea. 
People v. Durrant. 116 Cal. 179. 48 Pac. 75 (de- 191 Ill. 340. 61 N. E. 79 (photograph of a dump 
ceased while alh'e); 1899, People v. Phelan. 123 pile, excluded beeuuse not shown to represent 
Cal. 551. 56 Pac. 424 (placcof homicide); 1899, the condition at the time in issue); 1902. 
People 11. Crandall. 125 Cal. 129. 57 Pac. 785 Chicago & A. R. Co. v. Corson. 198 Ill. 98, 
(scene of u crime); 1907. People 11. Grill. 151 64 N. E. 739 (photograph of the place of an 
Cal. 592. 91 Pac. 515 (place of homicide); accident. taken nine months later. when the 
1905. People t·. Mahatch, 148 Cal. 200. 82 surroundings had changed. excluded); 1905. 
Pac. 779 (iocality of homicide, sho,\\;ng the Chicago & E. I. R. Co. 11. Crose. 214 Ill. 602, 
position of body. knife. hat. etc., as re-arranged 73 N. E. 865 (railroad accident at a crossing; 
by a witness who testified to the correct plac- photographs taken twelve months afterward, 
ing); 1906. People v. Maughs. 149 Cal. 253. excluded); 1906. Chicago & S. L. R. Co. ~. 
86 Pac. 187 (murder; photograph of a person Kline. 220 Ill . .'334. 77 N. E. 229 (eminent 
in the supposed position of the deceased. ex- domain; photographs of adjoining estates. 
eluded); 1920. People v. Northcott. ' , Cal. excluded, as offered merely in evasion of the 
App. ,189 Pac. 704 (murder by abortion. rule of proof of value); 
photograph of place of finding body. admitted); Indtana: 1877. Beavers v. State. 58 Ind. 530. 
Columbia (Dist.): 1904. Shaffer 11. U. S .• 24 535 (deceased's personal features); 1889, 
D. C. App. 417. 424 (accused); Keyes v. State. 122 Ind. 529. 23 N. E. 1097 
Connecticut: 1889. Dyson 1>. R. Co .• 57 Conn. (premises); 1891. Miller'v. R. Co., 128 Ind. 
24. 17 Atl. 137 (railroad-crossing); 1899. 97. 27 N. E. 339 (railroad crossing) ; 
McGar v. Bristol. 71 Conn. 652. 42 At!. 1000 Iowa: 1877. Locke 11. R. Co .• 46 la. 110 (train-
(premises); 1899. Cunningham v. R. Co .• 72 wreck); 1879. Reddin 11. Gates. 52 III.. 213. 2 
Conn. 244. 43 Atl. 1047 (condition of rails; N. W. 1079; 1883. German Theol. School ~. 
photograph not testified to as correct. excluded) ; Dubuque. 64 la. 737. 17 N. W. 153 (flooded 
1900. Harris v. Ansonia. 73 Conn. 359. 47 Atl. premises); 1885. BUTker v. Perry. 67 Ia. 148. 
672 (highway and premises; held not im- 25 N. W. 100; 1895. State v. Windahl. 95 la. 
properly rejected in discretion); 1901. Wether- 470.64 N. W. 420 (deceasedafterhewasshot); 
ell v. Hollister. 73 Conn. 622. 48 At!. 826 1902, State v. Hossack. 116 In. 194. 89 N. W. 
(weight of photographs as to correctness is for 1077 (body of deceased); 1905. Considine v. 
the jury); 1902. State v. Cook. 75 Conn. 267. Dubuque. 126 la. 283. 102 N. W. 102 (foot-
53 At!. 589 (condition of horses as to flesh; path) ; 
admissible in discretion); 1913. Moffitt v. Kansas: 1895. Shorten v. Judd. 56 Kan. 43. 
Connecticut Co .• 86 Cunn. 527. 86 Atl. 16 42 Pac. 337 (personal features); 1905. Ottawa 
(street-car injury) ; v. Green, 72 Kan. 214. 83 Pac. 616 (sidewalk); 
DelatDllTe: 1904. MacFeat v. PhiIa. W. &: B. Kentucky: 1908. Louisville &: N. R. Co. v. 
R. Co .• 5 Pen, Del. 52. 62 At!. 898 (scene of a Brown. 127 Ky. 732. 106 S. W. 795 (railwaY 
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(1) There may be an objection, not to the photographic testimony as such, 
but to the relevancy of the fact testified to; if the fact to be evidenced by the 
wreckage); 1911. Bowling Green G. Co. 11. in the trial Court's discretion. though the 
Dean's Ex·x. 142 Ky. 678. 134 S. W. 1115 corsets were in court; photograph of pieces 
(photograph of a lineman on a telegraph pole. of a knife-blade. admitted. to aid testimony. 
the srene being reproduced by other persons. though the pieces were in court) ; 1908. Com. 
and duly verified. admitted); 1916. McCan- 11. Johnson. 199 Mass. 55.85 N. E. 188 {photo
dless 11. Com .• 170 Ky. 301. 185 S. W. 1100 graph of defendant. from the rogues' gallery 
(corpse of victim of homicide); and indorsed v.ith his police history, admitted 
Maine: 1897. State 11. Hersom. 90 Me. 273. on the facts); 1916. Lynch 11. Larivee Lumber 
38 At!. 160 (room); 1904. Stone 11. L. B. &; Co .. 223 Mass. 335, 111 N. E. 861 {photo-
B. St. R. Co .• 99 Me. 243. 59 At!. 56 (photo- graphs of a lumber-pile. not verified. and not 
graph of the scene of a railroad injury, ex- shov.ing conditions at the tinie of the injury. 
cluded in discretion); 1904. Babb 11. Oxford excluded); 1916. Smith 11. Gammino. 225 Mass. 
P. Co .• 99 Me. 298. 59 At!. 290 (photograph of 285. 114 N. E. 205 (pump); 1919. Morrissey v. 
a coal conveyer. held not improperly ex- Connecticut Valley St. R. Co .• 233 Mass. 554. 
rluded in the trial Court's discretion) ; 124 N. E. 435 (place of rollision of street-car 
Maryland: 1880. People's P. R. Co. 11. Green. and automobile; admitted); 
56 Md. 93. 8emble (railroad car); 1896. Dor- Michioan: 1887. Brown tI. Ins. Co .• 65 Mich. 
sey 11. Habersack. 84 Md. 117. 35 Atl. 96 315. 32 N. W. 610 (personal features): 1894, 
(building); 1904. Martin 11. Moore. 99 Md. 41. Bedell 11. Berkey. 76 id. 440, 43 N. W. 308. 
57 Atl. 671 (battery; photograph of the plain- 8emble (premises); 1893. Leidlein v. Meyer, 
tiff on the day of the battery. excluded for 95 id. 586. 591. 55 N. VI. 367 (premises injured 
lack of verification); 1912. Maryland El. R. by water. a year before taking; excluded as of 
Co. 11. Beasley. 117 Md. 270. 83 Atl. 157 (place no assistance): 1901. People 11. Carey. 125 id. 
of an accident; photographs in winter. the 535. 84 N. W. 1087 (personal features); 1903, 
accident occurring in June. held not improperly Sterling 11. Detroit. 134 id. 22. 95 N. W. 986 
admitted in discretion) ; (place of an injury): 1905. Ness 11. Escanaba, 
Massachusetts: 1864. Hollenbeck v. Rowley. 142 Mich. 404. 105 N. W. 879 (sidewalk: 
8 All. 475 (premises); 1875. Blair 11. Pelham, excluded on the facts); 1907. Davis 11. Adrian, 
118 Mass. 421 (place of highway injul'Y); 147 Mich. 300. 110 N. W. 1084 (personal in-
1882. Randall 11. Chase. 133 Mass. 213; 1889. jury); 1909. Harrison 11. Green. 157 Mich. 
Verran v. Baird. 150 Mass. 142. 22 N. E. 630 690. 122 N. W. 205 (photograph of machinery 
(place of flood); 1892. Com. v. Campbell. 155 with persons placed as at the time of the in-
Mass. 537. 30 N. E. 72 (personal features as jury, admitted) ; 
to wearing of whiskers); 1893. Turner 11. R. Minnesota: 1890. State v. Holden. 42 Minn. 
(',0 •• 158 Mass. 261. 265. 33 N. E. 520 {railroad 354,44 N. W. 123 (personal features; the pros-
tracks. to show the absence of blocks in the ecution offering one photograph of the de-
frogs); 1893, Com. 11. Morgan. 159 Mass. ceased to show that a likeness of the deceased's 
375.377.34 N. E. 458 (personal features as to brother. identified by a witness for the defence 
wearing of whiskers); 1894. Farrell ~. Weitz. as like the deceased. was not in fact like him) : 
160 Mass. 288. 35 N. E. 783 (bastardy; like- 1893. Cooper 11. R. Co .• 54 Minn. 379. 383. 
ness of alleged father. a third person, not 56 N. W. 42 (the plaintiff as injured and suf
allowed to be shown by photograph); 1894. fering); 1899. Stewart 11. R. Co .• 78 Minn. 
Gilbert v. R. Co .• 160 Mass. 403. 36 N. E . .60 85, 80 N. W. 855 (condition of track of rail
(questionable, in showing condition of physical road as reproduced by artificial arrangement 
health and the like); 1894. Com. v. Robert- of original conditions; held not improperly 
son, 162 Mass. 90. 38 N. E. 25 (premises); rejected); 1901. Attix 11. Minnesota S. Co., 
1898. Harris 11. Quincy. 171 Mass. 472. 50 N. 85 Minn. 142. 88 N. W. 436 (photograph of a 
E. 1042 (sidewalk; rejectible in trial Court's mill yard. taken seven months after an acci
discretion as not instructive); 1898. Carey dent. held not improperly received. on the 
v. Hubbardston. 172 Mass. 106. 51 N. E. 521 facts); 1915. O'Neil 11. Potts. 130 Minn. 353, 
(highway: triai Court's discretion to deter- 153 N. W. 856 (location of a motor car colli-
mine as to exclusion because uninstructive); sion; admitted); 
1899. Wilcox 11. Forbes. 173 Mass. 63. 53 N. E. Mis8issippi: 1908. Brett 11. State. 94 Miss. 
146 (alleged insane person: trial Court's 669. 47 So. 781 (photograph of the scene of a 
discretion allowed to exclude); 1899. Dolan tI. murder reproduced hy posing the parties: 
M. R. F. Life Ass·n. 173 Mass. 197, 53 N. E. excluded. because misl~'ading); 
398 (insured person; admissible in trial Court's Missouri: 1895. Statt. v. O·Reilly. 126 Mo. 
discretion): 1904. Com. 11. Fielding, 184 Mass. 597. 29 S. W. 577 (scene of a murder, the per-
484. 69 N. E. 216 (arson); 1905. Com. v. sons being replaced in their original positions) : 
Tucker, 189 Mass. 457. 76 N. E. 127 (murder, 1899. Baustian 11. Young, 152 Mo. 317. 53 S. 
photograph of the deceased's corsets. taken W. 921 (sidewalk); 1909. Riggs 11. Metropoli
six months before lJ"iaJ, held properly admitted tan St. R. Co., 216 Mo. 304. 115 S. W. 969. 
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photograph is itself not admissible, ob\"iouslyit cannot be proved by photo
graph or otherwise. This objection of irrelevancy is commonly either that 

(position of plaintiff when run over; photo- deceased excluded. her appearance being im-
graphs of an artificially re-constructed scene. material) ; 
excluded because the similarit}· of conditions North Carolina: 1897. Hampton ~. R. Co .• 120 
was not sufficiently shown); 1914. Lauff~. N. C. 534. 27 S. E. 96 (photograph of the 10-
Kennard & S. C. Co .• 186 Mo. App. 123. 171 cality of an accident. excluded simply be'!ause 
S. W. 986 (photograph of a freight platform the place had been altered at the time d tak
and wagons. admitted. appr~"ing the above ing; Clark. J .• diss.); 1904. Davis v. Seaboard 
passage in par. 3); A. L. Ry .• 136 N. C. 115. 48 S. E. 591 (injured 
Monta"a: 1921. State v. Byrne. 60 Mont. person); 1910. Pickett v. Atlantic C. L. R. 
:117. 199 Pac. 262 (murder; maps and photo- Co .• 153 N. C. 148.69 S. E. 8 (land flooded); 
graphs of the place, admissible); North Dakota: 1912. Sherlock v. Minneapolis. 
Nebraska: 1886. Marion v. State. 20 Nebr. St. P. & S. S. M. R. Co .• 24 N. D. 40. 138 N. 
240. 29 N. W. 911 (decea.'\Cd·s corpse); 1893. W. 976 (railway track); 1915. Wyldes ~. 
Omaha S. R. Co. v. Beeson. 36 Nebr. 361. Patterson. 31 N. D. 282. 153 N. W. 630 (photo-
364. 54 N. W. 55i (land taken by railroad); graphs of a man standing on a roof as in the 
1903. Lamb v. State. 69 Nebr. 212.95 N. W. manner of the accident sued for. exclUded on 
1050 (murdered man); the facts) ; 
Nercu!a: 1905. State v. Ruberts. 28 Nev. 350. Ollio: 1912. Cincinnati. H. & D. R. Co. v. 
82 Pac. 100 (of a deceased. showing his wounds) ; De Onzo. 87 Oh. 109. 100 N. E. 320 (legs of II 
New Hampshire: 1898. Pritchard v. Austin. plaintiff before injury; photographs received) ; 
69 N. H. 367. 46 At!. 188 (testator and his Oklahoma: 1902. Smith v. Terr.. 11 Ok!. 
wife); 1910. Turner v. Cocheco Mfg. Co.. 669. 69 Pac. 805 (body of deceased. and its 
7.5 N. H. 521. 77 At!. 999 (mill; discretion of wounds) ; 
trial Court); Oreoon: 1903. State v. Miller. 43 Or. 325. 74 
.~·elv Jersey: 1897. GOldsboro 'D. R. Co .. 60 Pac. 658 (of deceased. showing wounds. ex
N. J. L, 49.37 At!. 433; 1913. State~. Strong. eluded. on the principle of § 1158. post); 1904. 
83 N. J. L. 177.83 At!. 506 (photograph of the Maynard v. Orl'gon R. & N. Co .• 46 Or. 15. 
place of a murder. taken later. 'without aved- i8 Pac. 983 (railway wreck); 1909. State 'D. 

fying the changes that had taken place. ex- Finch. 54 Or. 482. 103 Pac. 505 (of deceased. 
eluded) ; admitted); 1921. State v. Clark. 99 Or. 629. 
New }'ork: 1866. Cozzens D. Higgins. 1 Abb. 196 Pac. 360. 370 (murder; photographs of 
App. Cas. 451. 33 How. Pro .36 (premises); the body as found); 
1871. Ruloff v. People. 45 N. Y. 213, 224 PennsYlvania: 1874. Udderzook v. Com .• 76 
(personal features); 1881. Cowle~' \), People. Pa. 340. 352 (photograph of G. shown to a wit-
83 N. Y. 4i7 (personal features; see quotation ness. who identified it as that of a man known 
supra) ; 1886. People V. Buddensieck. 103 to him liS W.); 1893. Com. 'D. Connors. 156 
N. Y. 487. 500. 9 N. E. 44 (premises); 1887. Pa. 147.151.27 At!. 366 (accomplice in a rob
Archer v. R. Co .• 106 N. Y. 598. 603. 1:~ N. E. bery); 1898. Beardslee v. Columbia Tp .• ISS 
318 (premises); 1888. People 'D. Jackson.l11 N. Pa. 496. 41 At!. 617 (place of accident); 1899. 
Y. 3iO. 19 N. E. 54 (place of homioide; here Com. v. Keller. 191 Pa. 122.43 At!. 198 (size 
received by consent); U;89. Alberti v. R. Co.. of deceased); 190(l. Buck v. McKeesport. 223 
118 N. Y. 7i. 88. 23 N. E. 35 (iniured limbs): Pa. 211. 72 At!. 514 (photograph of a highway. 
1890, People v. Smith. 121 N. Y. SSl. 24 N. E. held misleading on the facts); 
852 (personal features); 1891. People v. Fish. Philippine Islands: 1908. Manila v. Cabangis. 
125N.Y.147.26N.E.319(premisesandcorpsll- 10 P. 1.151 (title to waterway); 
wounds); 1893. People ~. Webster. 139 N. Y. Rhode IBland: 1892. State v. Ellwood. 17 R. 1. 
73. 8.'3. 34 N. E. 730 (deceased. to show his 763. 771. 24 At!. 782 (accused shortly after 
appearance to the defendant when acting in arrest. to ident.ify him); 1911. Curtis v. N. 
I!elf-defence); 1896. People !!. Pustolka. 149 Y. N. H. & H. R. Co .• 32 R. 1. 542. 80 At!. 
N. Y. 570. 43 N. E. 548 (place of a homicide); 127 (place of railroad accident); 
the following arc some of the instances in South Caroliflll: 1896. State v. Kelley. 46 S. C. 
the intermediate courts: 1887. Wilcox 1>. 55. 24 S. E. 60 (a room and window where J. 
Wilcox. 46 Hun 38 (personal features); 1891. had been shot. J. occupying the same position 
Glazier v. Hebron. 62 Hun 144. 16 N. Y. Supp!. as on the day in question) ; 
503 (place of injury in road); 1892. Roosevelt Tennessee: 1900. Livermore F. & M. Co. D. 

Hospital v. R. Co .. 21 N. Y. Supp!. 205. 66 Union S. & C. Co., 105 Tenn. 187. 58 S. W. 
Hun 633 (premise~); 1893. People 1>. WebBter. 2iO (machinery) ; 
(is Hun 17. 22 N. Y. Supp!. 634 (personal Texa.!: 1891. MlssouriK.&T. R. Co. 11. Moore. 
features); 1894. Nies v. Broadhead. 27 N. Y. Tex.. 15 S. W. 714 (railroad crossing. 
Suppl. 52. 75 Hun 255 (premises); 1904. showing the distanc.'a at which an approaching 
Smith!!. Lehigh Valley R. Co .• 177 N. Y. 379. train could be seen); 1895. Taylor. B. & H. R. 
69 N. E. 729 (action for death; photograph of Co. v. W ",mer. 88 1'el:. 642, 32 S. W. 868 (per-
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§§ 766-812) NON-VERBAL TESTIMONY § 792 

the condition of a place or person at the time of taking the photograph is 
not evidence of the condition at the time in issue (ante, § 438); 2 or that the 
outward appearance of a person is not evidential of his inward condition 

, (ante, §§ 226, 228, 229) ; a or that the features of a child are not evidence, by 
resemblance, of a particular person's paternity (ante, § 166).4 These objec
tions are seldom favorably considered by the Courts; but it is obvious that 
the decision in any case rests on principles of relevancy of the fact pictured, 
and does not affect the propriety of evidencing a relevant fact by a photo
graph. 

(2) There may be an objection, not to the photographic testimony as such, 
but to the reproduction of a corporal injury or other object calculated unduly 
to excite 8ympathy for one party and unfair prejudice against the other; 5 this 
objection is identical with that considered (post, §§ 1157, 1158) for autoptic 
proference (or, real evidence), and a similar application of principle would 
be made. 

• 

(3) The objection that a photograph may be so made as to misrepre8ent the 
object is genuinely directed against its testimonial soundness; but it is of no 
validity. It is true that a photograph can be deliberately so taken as to con
vey the most false impression of the object.6 But so also can any witness 
lie in his words. A photograph can falsify just as much and no more than 
the human being who takes it or verifies it. The· fallacy of the objection 

sona! appearance two years before death): 89.94 N. W. 771 (premises): 1906. Hupfer Il. 
1906. Newcomb Il. State. 49 Tex. Cr. 550. 95 National Dist. Co .• 127 Wis. 306. 106 N. W.· 
S. W. 1048 (room of 1\ homicide: excluded. 831 (vat-hoops). 
because the position of furniture was not the Distinguish the question of the sufficiency 
same) : of a photograph. as sole source of proof. from 
Ul4h: 1896. Dederichs v. Salt Lake. 14 Utah its mere admissibility; 1896, Frith 11. l<'rith. 
137. 46 Pac. 656 (locality of a railroad acci- Prob. 74 (in divorce causes. a photoglaphic 
dent): 1897. State 11. McCoy. 15 Utah 136. identification will not alone suffice, unless in 
49 Pac. 420 (deceased person) ; special circumstances). 
Verlllont: 1907. Foss v. Smith. 79 Vt. 434. For handwriting photographs. see post. § 797. 
65 At!. 553 (exchange of furniture for tools. For cathode-ray (X-ray. Roentgen-ray) 
ete.; a photogl'aph of the furniture held not photographs. see POBt. § 795. 
improperly excluded. the appearance not being 'As in Verran t·. Baird. Mass .• Hampton 11. 

important in evidencing value): 1922. Dent R. Co .• N. C .• supra. and in other similar cascs; 
11. Bellows Falls & S. R. St. R. Co.. Yt. '. as well as in the cases of a reproduced g10UP-
115 At!. 83 (bridge and railroad track: que!- iog of the parties to an affray. and of the lea-
tion as to conditions being the same) : tures of a person photographed long befoi8 
Viroinia: .914. Spencer .,. Looney. 116 Va. his decease. 
767.82 S. E. 745 (photographs of the plaintiff's 3 As in Gilbert 11. R. Co .. Wilcox ~. Forbes. 
g1andfather. etc.. admitted. on an issue of Mass .• Cooper v. R. Co .• Minn .• IlUPTCJ. 

negro ancestry); 'As in Farrell 11. Weitz. Mass .. supra. 
Wisconsin: 1872. Church 11. Milwaukee. 31 • As in Cooper 11. R. Co .• Minn .• Selleck 11. 

Wis. 512. 519 (premises); 1899. Baxter v. Janesville, Wis .• 8UPTa. 
R. Co .• 104 Wis. 307. 80 N. W. 644 (plaintiff's • Striking illustrations 01 this may be 
injured appearance: admissible in discretion) : found in an article by Mr. Fitzgerald ... Some 
1899. Selleck 11. Janesville. 104 Wis. 307. 80 Curiosities of Modern Photography". in the 
N. W. 944 (injured foot. excluded as unneces- "Strand Magazine" for January and Febru-
sary and prejudicial. on the principle of § 1158. Ilry. 1895. and in the "Curiosities" appendix 
poat) ; 1902. Hupfer 11. Distilling Co.. 114 and in the articles in the same magazine before 
Wis. 279. 90 N. W. 191 (vat-hoops; Marshall. and since that date; also in a quotation from 
J. diss .• on the ground that photographs were the London "Tidbits". in an article by Mr. 
insufficient without other evidence when Irving Browne. 5 Green Bag 62; and in the 
available); 1903. Paulson 11. Statc. 118 Wis. magazines of photography since that date. 
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occurs in assuming that the photograph can come in testimonially without a 
competent person's oath to support it (post, § 793). If a qualified observer is 
found to say, "This photograph represents the fact as I saw it", there is no 
more reason to exclude it than if he had said, "The following words repre
sent the fact 1).5 I saw it", which is always in effect the tenor of a witness' oath. 
If no witness has thus attached his credit to the photograph, then it should 
not come in at all, any more than an anonymous letter should be received as 
testimony. Thera can be no middle ground between these two consequences. 
Occasionally a Court is found excluding a photograph as being misleading; 7 

but this is a begging of the very question which the jury have to decide; it 
would be as anomalous as if the judge were to order a witness from the stand 
because he was believed by the judge to be lying. Perjury cannot be thus 
determined in advance by the judge, not more for photographic than for 
verbal testimony. 

There is a Massachusetts doctrine 8 that the trial Court may in its discre
tion reject a photograph as being under the circumstances not sufficiently 
"instructive"; in other words, the Court rules that cumulative testimony, 
by supel"Huously adding a pictured description to a verbal description, is on 
the facts not needed. Such a rule may be justified as an application of the 
general principle (post, § 1907) permitting the rejection of cumulative testi
mony; but not otherwise. The judge may properly warn the jury as to the 
peculiar deceptive possibilities of photographs, just as he may remind them 
of the possibilities of perjury for interested witnesses and others; but this 
is all; and this sufficiently protects the opponent, since he has an equal if 
not a greater opportunity of exposing photogr2.phic perjury than of exposing 
other sorts.9 

§ 793. Verification of Maps, Photogra.phs, etc.; General Principle. The 
use of maps, models, diagrams, and photographs as testimony to the objects 
represented rests fundamentally (as already noted in § 790) on the theory 
that they are the pictorial communications of a qualified witness who uses 
this method of communication instead of 01' in addition to some other method. 
It follows, then, that the map or photograph must first. to be admissible, be 
made a part of some quaUfied person's testimony. Some one must stand forth 
as its testimonial sponsor; in other words (as commonly said), it must be veri
fied. There is nothing anomalous or exceptional in this requirement of veri
fication; it is siw,ply the exaction of those testimonial qualities which are 
required equally for all witnesses; the application merely takes a different 
form. A witness must have had observation of the data in question (ante, 
§ 650), must recollect his observations (ante, § 725), and must correctly ex
press his observation and recollt:ction (ante, § 766). Here, then, is a form of 
expression ready prepared pictorially; he must supply the missing elements; 

7 As in Ortiz tl. State. Fla .• supra. on the ground of lack of 
8 See the cases collected suprG. post. § 1385. 
• For the objection to • es parte' photograph!! 
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§§ 766-812J NON-VERBAL TESTIMONY § 793 

in brief, it must appear that there is azvitness who has campeient knowledge, 
and that the picture is affirmed by him to represent ·it. 

The latter element may be implied from his very oath; 1 the former must 
appear from his preliminary statements. 

The deductions from this general principle may now be examined. 
§ 794. Same: Anonymous Pictures; Personal Knowledge: the 

• 

Maker; Ofllcial (1) A map or. photograph cannot be received anony: 
1/lo1l.8ly,· it must be " verified JJ by some witness.l So also specific additional 
marks or legends, borne on the document but not verified in particular, must 
similarly be sponsored.2 'Where the map is offered aR an official one, without 
calling the officer (post, § 1665), the official authentication of it amounts of 
course to a verification. 

(2) The witness thus standing sponsor must be qualified by observatian (ante, 
§§ 650, 657) to speak of the matters represented in the picture.3 Whether 
this requirement is properly fulfilled should be leFt to the determination 
of the trial Court.4 

§ 793. I The practical rule laid down in 
the following case ought to be extended to all 
these modes of testimony: 1856, Green, C. J., 
in State 1'. Fox. 25 N. J. L. 602: .. A model is 
a copy or imitation of the thing intended to 
be represented; and when the witness states 
that he exhibits a model, it is to he inferred, 
in the absence of all proof to the rontrary. 
that the model is [sworn to be] correct." 

§ 79&. I This requirement is made, ex
pressly or impliedly, in nearly e\'ery 'me of the 
rulings cited ante, §§ 791.792, and no repetition 
of them is needed. 

• For example: 1891, Adams c. State, 28 
Fla. 511, 538, 10 So. 106 (a map bearing the 
marks" I. S.'8 routc,". etc., was handed in after 
I. S. had testified, counsel having made the 
marks; this was declared improper). In n 
radical ruling in New Hampshire (Ordway 1'. 

Haynes, 50 N. B. 159) it was said that when 
an illustration is offered in a medicnl book. 
e\'en through a witness on the stnnd, •. that 
makeB it. nt once improper as evidence. be
cause that gi\'es it an undue importance with 
the jury; the jury should not know that it 
was in a medical book or a law book, or what 
the buuk was that contained it." The notion 
here is that t.he chart really thus recei\'es a 
testimonial verification from some one, the 
book-author. not on the ~tand. But this 
seems an over-cautious and unpractical rul-
• mg. 

, 1852, England: R. II. Mitchell, 6 Cox Cr. 
82 (excluding a map certified by a sur\'eyor but 
also containing such inscriptions as .. place 
whele the can of milk was spilt". etc .• as to 
which he was Dot a competent witness); 
United Statea: 1882, Humes v. Bernstein, 72 
Ala. 546. 553 (map prepared from insufficient 
data); 1909, Sellers v. State, 91 Ark. 175. 120 
S •. W. 840 (murder; photograph of a repro-

" - -
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ductioll of the actors. excluded, because not 
verified as to the positions, etc.); 1899. People 
v. Hill. 123 Cal. 571. 56 Pac. 443 (diagram 
verified by witness who knew of the place only 
by hearsay, excludecl); 1905, People v. Ma
hatch. 148 Cal. 200. 82 Pac. 779 (cited ante, 
§ 792, n. 1); 1892, Cle\'elnnd C. C. & St. L. R. 
Co. v. Monaghlin. 140 Ill. 483, 30 N. E. 869 
(see citation (;upra, § 792); 1912, State v. 
Baker, 157 In. 126, 135 N. W. 1007; 138 N. W. 
841 (pointing out that the photographer may 
id(>ntify places ill the picture by referring to 
the alleged facts); 1909, Consolidated G. E. 
L. & P. Co. v. State. 109 Md. 186, 72 Atl. 651 ; 
1918, Mayor ctc. of Baltimore v. St.ate, 1:~2 Md. 
113, 103 Atl. 426 (photographic copy of in
surcd's application, testified to by examining 
physician, who identified his handwriting 
photographed. but could not verify the 
photograph, held inadmissible; finicul) i 1876, 
Rippe v. R. Co., 23 Minn. 22 (map); !903, 
State r. Smit.h, 68 N. J. L. 600, 54 Atl. 411 
(furniture in a room at the time of a homicide) ; 
1909, Morris v. Terr .• lOkI. Cr. 617. 99 Pac. 
760 (premises of a homicidp.); 1918, Caffery 
r. Philadelphia & R. R. Co., 261 Pa. 251. 104 
Atl. 569 (photographer'~ joint record. ex
cluded on the principle of § 1530. post). 

• 1892, Or~iz v. State, 30 Fla. 256, 265. 11 So. 
611 (see citation 61tpra, § 792); 1892, Cleve
land C. C. & St. L. R. Co. v. Monaghan. 140 
Ill. 483, 30 N. E. 869 (see citation supra, § 792) ; 
1894. Farrell v. Weitz. 160 Mass. 288, 35 N. W. 
783; 1898, Carey v. Hubbardstown, 172 Mass. 
106, 51 N. E. 521. and other cases in this 
jurisdiction cited BUpra, § 792; 1898. Pritchard 
11. Austin, 69 N. H. 367. 46 At!. 188; 1909, 
Hassam v. Safford L. Co., 82 Vt. 444. 74. At!. 
197 (" the sufficiency of the verification . . . 
is ordinarily not reviewabl<! "); 1903. Hupfer 
v. National Distilling Co .• 119 Wis. 417, 96 

• 

• 

• 

• 

• 

• 

• 
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(3) The witness thus using the map or photograph as representing his 
knowledge need 1Wt be the maker of it.s He affirms it to represent his observa
tion; and this is the essential element. Even the maker could not use it 
without such a guarantee; and it may equally represent others' observation 
as well as his own. Indeed, if it is a correct representation, it will naturally 
be equally representative for all observers. 

(4) A map or survey need not be an official one.6 The hearsay statement 
of an officer is admissible only as an exception to the Hearsay rule (po.vt, 
§ 1665), and is therefore, if anything, the inferior sort of testimony. More-
N. W. 809 (id!!ntity of the ohject photographed witness was asked whether a photograph offered 
is lnrg!!ly for the trial Court's determination; him was a fair representation of the locality; 
here. certain vat-hoops). he answered tha~ it was. but it appeared that 

6 Maps and Diagrams: 1853. Camp- he had not taken the photograph and knew 
bell v. State. 23 Ala. 83 (map); 1898. Ful- nothingofthemodeofitstaking; Danforth.J.: 
ler Il. State. 117 id. 3G. 23 SO. 6S8 (dia- "If a fair representation of the premises. it was 
gram); 1898. Jordan v. Duke. Ariz.. admissible as an aid in the investigation. as 
53 Pac. 197 (map of land used hy witness much so as a map or other diagram. and served 
to illustrate his testimony. even though not in like manner to explain or illustrate and apply 
otherwise proved correct.); 1901. People I'. testimony"); 1888. People v. Jackson. III 
Figueroa. 134 Cal. 159. 66 Pac. 202 (dia- N. Y. 370.19 N. E. 54 (the witness was present 
gram made by counsel and verified by 'wit- at the taking. and had placed certain persons in 
ness. received); 1911. Napier v. Little. 137 Ga. the position occupied by them at the time of the 
242. 73 S. E. 3 (map); 1903. State v. Forbes. homicide. the witnE:ss having seen the homi-
111 La. 473. 35 So. no; 1899. Hall v. Ins. Co., cide); 1887. Wilcox v. Wilcox. 46 Hun 438 
76 Minn. 401. 79 N. W. 497 (map); 1887. (witness who knew the person identif:l'ing a 
State v. Whiteacre. 98 N. C. 753. 3 S. E. 488 photograph); 1892. Roose\'elt HOJpitai 11. R. 
(diagram); 1907. State v. Remington. 50 Or. Co .• 21 N. Y. Suppl. 205. 66 Hun 633 (identi-
99. 91 Pac. 473 (map made by county surveyor. fication of photograph by witnesses familiar 
with a legend. verified by one who had visited with the premises); 1894. Nics v. Broadhead. 
the spot); 1904. Koon v. Southern Ry .• 69 S. 27 N. Y. Suppl. 52. 75 Hun 255 (same); 
C. 101.48 S. E. 86 (drawing of a pile-driver); Pen7l8y/t'ania: 189a. Com. v. Connors. 15G Pa. 
1863. Wood v. Willard. 36 Vt. 82 (map); 1876. 147. 151.27 Atl. 366 (showing: a photograph to 
Hale t'. Rich. 48 Vt. 224 (map); 1900. Hyde one who has seen the person); Tetmessee: 
v. Swanton. 72 Vt. 242. 47 At!. 790 (map. made 1912. Hughes v. State. 126 Tenn. 40. 148 S. W. 
by engineer knowing nothing of the places with 543; Vermont: 1902. McGovern 11. Smith. 75 
reference to the issue. but identified by other Vt. 104. 53 At!. :326 (the phc,tograph-taker. if 
testimony. admitted). he can identify the place. need not be an expert 

Contra. but unsound: 1898. Tome Institute photographer); Wisconsin: 1904. Rebbe 11. 
v. Dayis. 87 Md. 591. 41 At!. 166 (map used by Maple Creek. 121 Wis. 668. 99 N. W. 442 
a witness to illustrate the position of objects, (witness need not have been present at tho 
excluded because not otherwise shown correct). photographing); and a few other cases already 

Photographs: Pederal: 1901. New York cited supra, § 792. 
S. &; W. R. Co. v. Moore. 45 C. C. A. 21. 105 Contra. expressly or impliedly. Kansas C. 
Fed. 725; Alabama: 1875. Luke v. Calhoun M. & B. R. Co. v. Smith. Ala .• Cleveland C. C. 
Co .• 52 Ala. 118 (the photograph of a mlln L. &; St. L. R. Co. v. Monaghan. Ill., People's 
was identified by the plaintiff as that of her P. R. Co. v. Green. Dorsey v. Habersaek. Md .• 
husband); Connecticut: 1899. McGar v. Hollenbeck v. Rowley. Mass., cited supra, 
Bristol. 71 Conn. 652. 42 Atl. 1000; Iowa: t 792; but these cases cannot be supported. 
1877, Locke v. R. Co .• 46 la. llO (the witness A professional photographer is not needed: 
was shown a photograph taken by another. and 1903, Mow v. People. 31 Colo. 351, 72 Pac. 
declared it to be correct); lIJaasachusetts: 1907, 1069. 
McKarren v. Boston & N. St. R. Co., 194 Mass. • 1894, Turner v. U. S .• 13 C. C. A. 436. 66 
179. 80 N. E. 477 (plaintiff's spinal vertebr~; Fed.280; 1876, Bridges v. McClendon. 56 Ala. 
verification by the physician present and 327, 335; 1879. Clements v. Pearce, 63 Ala, 
directing the photographer, held sufficient); 2S~, 293; 1898. JUliten v. Schaaf. 175111. 45. 51 
Minnesota: 1890. State v. Holden. 42 Minn. N. E. 695; 1872. Williamson v. Fischer. 50 Mo. 
354. 44 N. W. 123 (showing a likeness and 198. 200; 1886. Justice v. Luther. 94 N. C. 
identifying it); Montana: 1914. State v. 793. 795; 1898. Andrews 'I). Jones. 122 N. C. 
Jones. 48 Mont. 505. 139 Pac. 441 (identifiee-- 666. 30 S. E. 19 (used for 
tion of a person); New York: 1887. Archer I). 1899, King v. Jordan. 46 W. Va. 106.32 S. 
R. Co .• 106 N. Y. 598, G03. 13 N. E. 318 (the 1022. 
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§§ 766-812] NON-VERBAL TESTIMONY §794 

. over, there are in general no preferred classes of testimony (post, § 1286), 
!1nd in particular there is no preference for official certificates or reports (post, 
§ 1335); so that no principle can justify the demand for an official map or 
survey in preference to one verified by a qualified witness on the stand. It 
is only when a government map has by adoption in a deed become a constitu
tive document that it is required; and here the same result would ensue for 
any map so adopted. 

§ 795. Same: Personal Knowledge eJ:ceptiona.lly dispensed with; 
ing Lens; Vacuum-rays, X-rays; etc. It is obvious that, in.using certain 
mechanical instruments based upon the science of physics, we obtain a rep
resentation of things not perceivable by the ordinary senses; for example, 
in looking through a magnifying lens, we are presented with details which 
are invisible to the naked eye. Upon the principles, then, of testimonial 
Knowledge (ante, §§ 657, 6(5), can it be said that we have personal knowl
edge? Our impression is not received by the unaided senses, but depends 
for its verity upon the correctness of the intermediate instrument or process. 
It would seem plain, however, that the situation is the same as if our senses 
had been abnormally enlarged in scope or capacity, and that we may here 
also claim to have knowledge, in the ordinary sense, prom(ied only that the 
instrument or process is known to be a tru"tworlhy one. That trustworthiness 
may be based upon general e}.,,})erience as to the class of instru.ment in ques
tion, together with a knowledge of the mechanism of the particular instru
ment as one constructed according to the trustworthy type. 

What is needed, then, in order to justify testimony based on such instru
ments, is merely preliminary professional testimony to the trustworthiness 
of the process or instrument in general (when not otherwise settled by judi
cial notice), and to the correctness of the particular instrument; such testi
mony being usually available from one and the same person. Any process 
or instrument, furnishing abnormal aid to the senses, may thus be employed 
as a source of testimonial knowledge. 

It will be seen that, after all, the real question is one of the proper sources of 
a witness' Knowledge (under the principle of §§ 657, 665, ante), and not of 
his mode of communicating it, under the present principle; because, if the 
source of knowledge is a proper one, the mode of communicating it is the 
usual one of words. It is true that in a single instance namely, that of 
the vacuum or X-rays -- the process of observation rna:. be united with the 
process of communication,i.e. the ra~'s may at the same time make visible 
the otherwise invisible and also by photograph register the impres..<;ion. But 
this is not an essential union, any more than the astronomer's automatic 
photography by telescope is necessaril~' united with the process of telescopic 
observation; in either case a special additional apparatus of photography is 
used, and in either case the situation is virtually as if the observer had first 
looked through the telescope or the vacuum-machine, had seen the details 
with his own eyes, and then had verified the photograph as representing what 
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he had seen with this artificial assistance. The process or instrument of 
observation, then. being dul~- testified to as trustworth~', it follows that a 
photograph of its images would always be receivable like any other photo
graph. 

What kinds of abnormal processes or instruments are there, by which such 
artificial aids to the senses may be obtained and trusted? It may be premised 
timt though, on the principle above noted, an~' such process or instrument 
must be preliminarily found to be a trustworthy one, ~'et if the appropriate 
science or art has advanced to a certain degree of general recognition, this 
trustworthiness may be judician~' noticed (post, § 2;')81) as too notorious to 
need evidence. The various processes that have been from time to time em
ployed and sanctioned nrc chiefly processes aiding the sense of vision: 

(1) The magnifying len.'1 (whether as microscope or telescope) is no doubt 
an available instrument. Its general trustworthiness would be judicially 
noticed, though the quality and power of the particular instrument should 
in stric~ness be testified to.2 

(2) The refracting lens, in the special form of the spectroscope, revealing 
chemical constituents by color-bands, should equally be sanctioned, and is 
in fact constantly used by professional investigators as the source of their 
testimony.3 

(3) The catl/(/de-ray (vacuum-ray, X-ray, Roentgen-ray, radwgraph, skia
graph) is also an available process; and its general trustworthiness ought to 
be judicially noticed.4 

2 In only nne instnn~e (Frank v. Bank) does Pac. 154 (knee); IlIinoM: 1904. Chicago &: J. 
the present principle seem to have I)(,t'n carrit'd El. Co. t'. Spence. 213 Ill. 220. 72 N. E. 796 
out by a witness' use of the instrument; but (X-ray skiograph of the plaintiff's body rel-
the principle is not 'lifferent whert' the trihunal eeived. after preliminary e\idence of correct-
itself u!;cs the instrument: 1912. Alexander t·. ness of method); 1907. Chicago City R. Co. 
Blackburn. 178 Ind. OO.!)!;;~. E. 711 (magnify- 1). Smith. 226 111. 178. 80 Ne. 716 (personal 
ing gla&! for "ignatur:s): 1S-':>5. Barker r. Perry. injury; certain X-ray photographs held prop. 
67 Ia. 148. 25 ~. W. loo (jury using magnify- erly introdu"cd); 1912. Colesar v. Star Coal 
ing glasses); 1857. State r. Knight. 43 Me. 131 Co.,255 Ill. 532. !l!) N. D. 709 (X-ray photo-
(diagram u,;ed of blood lUI seen through micro- graph of stone in kidney. held on the facts in-
8cope); lR79. Frank r. Bank. 13 Jones & Sp. admissible hccause" unintelligible to the jury"); 
N. Y. 459 (an eXI~rt testified that a magnifying Iowa: 1905. State t'. Matheson. 130 Ia. 440. 103 
glass was correct and gave the mUltiple of it.q N. W. 137 (X-ra~' radiograph of a bullet. taken 
power. and the referee then examined the by an expert and verified by him. admitted); 
alleged erasures. etl' .• v.ith it); ISi2. Kannon 1907. Elzig r. Bales. 135 Ia. 208. 112 N. W. 
t'. Galloway. 2 Baltt. Tent •. 2:12 (mil'rose,)pe 540 la doet(lr's testimony based on an un-
used by jury). uuthl'lltictltt'd X-ray photograph. excluded); 

Sec additional instanct's under § 797. post 1919. Lang v. Marshalltown L. P. & R. Co .• 
(photographs of magnified handwriting). 185 Ia. 940. 170 N. W. 463 (expert testimonY 

For the use of other scientific or projcssio71al interJlreting skiograJlhs. allowed; how could 
instruments of calculation. reaM/ration. etc. sec Courts ever dignify by attention such an 
ante. § 665. ahsurd objection 1) ; Maine: 1899, Jameson ,. 

3 It was used. for example. in the Luetgert Weld. 93 Me. 345. 45 Atl. 299 (vncuum-ray 
trial. Chicugo. 1897. photograph; admissible in trial Court's discre .. 

• Arkan.!a.!: 1904. Miller 1). Minturn. 73 tion); Maasachtuc/ts: 1901. De Forge 1). R. Co., 
Ark. 183. 83 S. W. 918 (malpractice; rudio- 178 Mass. 59, 59 ~. E. 669 (X-ray photographs 
graph of the injured ankle. taken hy nn eltpert. of injured feet. taken by 0. medical expert in the 
admitted); 1914. Preseott & N. W. R. <':0. v. process. admitted; "while a picture produced 
Franks. III Ark. 83. 163 S. W. 180 (hodil~' by an X-ray cannot be verified as a true repro
wound; admitted); Cali/umi«: 1911. Kim- sentation of the subject in the same way that a 
balII:'. Northern Electric Cu .. 159 Cal. 225. 113 picture made by a camera can be, yet it should 
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(4) If scientific testimony should declare that the retina of a dead person'8 
eye does (as the superstition now runs) preserve under certain circumstances 
a correct image of the object last seen by the deceased. then the use of this 
impression would be sanctioned b~· the present principle. 

(5) The sense of hearing is enlarged by telephony, so that sounds e~ectri
cally transmitted are heard and understood from a distance whence they would 
ordinarily be inaudible. The phonograph 6 and the" dicta graph " fall under the 
principle of the telephone. No question is ever made on this ground, and the 
difficulties arise from other principles (examined ante, § 669, P08t, § 2155). 

(6) If science should ever establish that in a telepathic condition (hypnotism, 
mind-reading, and the like) the senses are trustworthily enlarged and made 
capable of precisely knowing things otherwise unlmowable by that person 
at the time and place in question. then that source of knowledge should be 

• 

accepted testimonially. 6 

be admitted if properly taken 00); 1915. Doyle 
r. Singer S. ~L Co .. 220 Mass. :i27. 107 N. E. 
949 (radiographs of the plaintiff's hcad. ad
mitted); lIfill8ouri: 1910, Dean 1'. Wabash 
R. Co .• 229 Mo. 425. 129 S. W. 953 (X-ray 
photographs of a hone, admitted); .VebTlJJlka: 
1902. Geneva t'. Vurnett. 65 Npbr. 464. 91 N. 
W. 275 (X-ray photographs of an injured foot. 
\'erifi"J by Lhe I>hYdicinns taking them, ad
mitted); 1902. Carlson r. Benton. 66 Nebr. 
486, 92 N. W. 600 (X-ray photograph held ad
missible. upon uue verification of the process 
by a competent taker); New York: 1915. 
Marion D. Coon Construction Co., 216 N. Y. 
178. 110 N. E. 444 (physician's testimony to 
re ... .tts of X-ray plates: whether the plates 
themselves must be produced; certain dis
criminations laid down) ; North Carolina : 
1915. Lupton 1l. Southern Express Co.. 169 
N. C. 671. 86 S. E. 614 (personal injury: X-ray 
plates admitted): Oklahoma: 1916. Bartles
\'ille Zinc CO. D. Fisher. 60 Oklo 139. 159 Pac. 
476 (personal-injury: X-ray plates not identi
fied by the maker. nor verified as to the process. 
etc .• excluded): Orcoon: 1921. Yarbrough 1l. 

Carlson. 102 Or. 422.202 Pac. 739 (X-ray photo
graphs of corporal condition. made six month:! 
after the injury. admitted on the facts): Ten-
1ie8l1ee: 1897. Bruce 1>. Beall. 99 Tenn. 303. 41 
S. W. 445 (vacuum-ray photograph. admis
sible; if offered by a person properly skilled: 
hcre it purported to show the overlapping 
bones of a broken leg; 00 New as this process is. 
experiments made by scientific men. as shown 
by this record. have demonstrated its power to 
reveal to the natural eye the entire structure 
of the humdn body. and that its various parta 
can be photographed as its exterior surface has 
been and now is. And no sound reason was 
assigned at the bar why (\ chil court should not 
avail itself of this invention. when it was ap
parent that it would serve to throw light on the 
matter in controversy"); Utah: 1918. Rus
sell 1>. Borden's C. Milk Co •• 53 Utah 457, 174 

Pac. 633 (personal injury; radiographs used 
with medical testimony); VeuliOfli: 1901. Sias 
1>. Conso!. Lighting Co .• 73 Vt. 35. 50 At!. 554 
(X-ray photograph admitted; the ruling 
sanctions a pretty quibbling objection to one 
part of the testimony of the expert); 1907. 
Sheldon r. Wright. 80 Vt. 298. 67 At!. 807 
(X-ray picture of an injured leg, admitted): 
1916. Da\;s ». Dunn. 90 Vt. 284. 98 At!. 80 
(malpractice; plaintiff not allowed to cross 
examine defendant to an X-ray photograph not 
yet verified as that of the plaintiff's hand; 
but. after verification plaintiff was allowed to 
compare several other X-ray photographs of 
plaintiff's hands as identifyinr; the first one) : 
Viroi,n'a: 1916. Virginian R. Co. r. Bell. 118 
Va. 570. 87 S. E. 570 (personal injury: X-ray 
picture of a normal neck, admitted); W/J3h
inolon: 1901. Miller 1>. Dumon. 24 Wash. 648. 
64 Pac. 804 (use of X-ray photograph in testi
mony by the physician taking it. allowable); 
Weal Viroinia: .1915. Griffith ». American 
Coal Co .• 75 W. Va. 686. 84 S. E. 621 (radio
graph of plaintiff's body. admitted): 1920. 
Quinn 1>. Flesher. 85 W. Va. 451. 102 S. E. 300 
(action for injury toa bone); WisconBin: 1901, 
Manch ». HartfOid. 112 Wis. 40.87 N. W. 168 
(X-ray photographs taken by an expert and 
verified by him. received). 

See also an article by Mr. L. P. Wilson. 00 The 
X-Ray in Court" (Cornell L. Quart .• 1922. vn. 
202). 

• 1905, LodngD. Boston Elev. R. Co .• Superior 
Court of Suffolk Co.. Mass.. Boston Tran
script. Dec. 12 (damage by noise; Wait. J .• 
allowed the use of phonograph records. to show 
the noise made by the defendant's trains); 
1906. Boyne C. G. & A. R. Co. r. Anderson. 146 
Mich. 328, 109 N. W.429 (eminent domain : "8 

phonograph was permitted to be operated in 
presence of the jury to reproduce sounds 
claimed to have been mndc by the operation of 
trains in proximity to respondent's hotel"). 

I Not decided: 1906. Boles 1>. People. 37 
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§ 796. Producing the Original of a. Photogra.ph; in General. By the gen
eral principle elsewhere examined (post, § 1177), the original of a. thing must 
be produced ' in specie' to the tribunal, instead of receiving testimonial evi
dence about it. But this rule is usually regarded (post, §§ 1181-1183) as 
not applic..'-\ble to any objects but writings or at least to chattels not bearing a 
written inscription. So far, then, as concerns objects not 'writings, a photo
graphic representation could be used without accounting for the original.l 

Nevertheless, where the object photographed is some place of land, a view 
might be had (post, § 1162), and Courts have occasionally intimated that a view 
ought to be had in preference to testimony by photograph; 2 yet there seems 
no reason why such a rule, if valid at all, would not be equally proper for 
testimony in words. 

§ 797. Sallie: Handwriting. Whether a photograph of handwriting may 
be used depends chiefly upon the principle requiring production of the origi
nal of a writing (post, § 1177); but it is more convenient to consider togethe, 
the practical effect of that principle and the present one.l 

(a) In the first place, the question arises whether, for the purpose of study
ing and identif:;ing handwriting, photographic copies may be used at all. The 
argument against their use has been thus expressed: 

, 

1871, HUTCHINGS, Sur., in Taylor's Will, 10 Abb. Pro N. S. 318: "When we reflect that by 
placing the original to be copied obliquely to the sensitive plate, the portion nearest to 
the plate may be distorted by being enlarged, and that the portion furthest from the plate 
must be correspondingly decreased, while the slightest bulging of the paper upon which 
the signature is printed may make a part blurred and not sharply defined, we can form 
some idea of the fallacies to which this subject is liable. . .. The refractive power of the 
lens, the angle at which the original to be copied was inclined to the sensitive plate, the 
accuracy of the focussing, and the skill of the operator, would have to be investigated to 
insure the evidence as certain. The Court would be obliged to suspend its examination 
as to the question of the genuineness of the signature ... and in fact to inquire into 
the whole science of photography." 

1880, FOLGER, C. J., in Hynea v. McDermott, 82 N. Y. 51: "Somewhat, for exact like
ness, will depend upon the adjustment of the machinery, upon the atmospheric condi
tions, and the skill of the manipulator. And in so delicate a matter as the reaching of 
judicial results by the comparison of writings through the testimony of experts, it ought 
to be required that the witness should exercise his acumen upon the thing itself which is 
to be the basis of his judgment. . ., The certainty of expert testimony in these cases 

Colo. 41, 86 Pac. 1030 (spiritualistic communi
cation as to a murderer). 

,796. I But where the photograph ia not 
used as testimony to an original but as the 
thing itself in issue (ante, § 790, note 1). the rule 
of production might apply to the photograph 
as itself the original (1884. People 1). Muller, 32 
Hun N. Y. 210); though this result would be 
still open to doubt on the principle of § 1181, 
post, cited above. 

! 1894, Beden 1>. Berkey, 76 Mich. 440. 43 
N. W. 308 (suggesting that a view may often be 
better, where premises are concerned); 1893, 
Omaha R. Co. 1). Beeson, 36 Nebr. 364, 54 

N. W. 557 (photograph of premises, admis
sible where !\ view of them would be imprac
ticable). 

§ 797. I The rules in general as to the use 
of 8pecime718 to evidence the type of hand
writing (p08t, §§ 2003 fl.) and of testimonial 
qualifications for handwriting (ante, §§ 569, 693 
If.) have of course equal application here. 

On this whole subject, consult here as 
always the elaborate and scientific treatment 
in Mr. Albert S. Osborn's Questioned Docu
ments (1910), and The Problem Qf Proof 
(1922). 
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is not sowell assured that we can afford to let in the hazard of errors or differences in copying, 
though it be done by howsoever a scientific process." 

But this argument is nothing more than which may be urged (as already 
noted in § 792, par. 3) against photographs in general, namely, their capa
bility of falsifying; and the answer to it is the same, namely, that a photo
graph represents what a witness affirms to be a correct reproduction, and 
therefore that provisional credit must be given to the witness' affirmation, 
unless we are prepared to go the length of maintaining that exact reproduc
tion of handwriting in photography is in the nature of things impossible. 
No doubt especial care should be taken to secure positive testimony to the 
accuracy of reproduction; just as, upon another principle (post, § 2097), 
precise verbal accuracy is sometimes required for testimony to a person's 
words orally uttered. But this is no more than may be deduced from the 
general principle (ante, § 790), and falls far short cf declaring such accuracy 
unattainable. 

The state of the modern photographic art has long outlawed the judicial 
doubts above quoted. All that can be said is that a photograph of a writing 
may be made to falsify, like other photographs and like other kinds of testi
mony, and that a qualified witness' affirmation of its exactness suffices to 
remove this danger, as much as any such testimonial danger can be re
moved. Accordingly, it is generally conceded that a photographic copy of 
handwriting may be used instead of the original, so far as the accuracy of 
the medium is concerned.2 

(b) Assuming, then, that testimon~' by photographic copy is in itself a 
proper mode, the application remains to be considered of the general principle 
(post, § 1177), requiring production of the original. 

(1) If the original is obtainable but has not been produced, then the gen
eral rule applies and there is no excuse fOl' resorting to copies of any sort; a 
photograph is therefore inadmissible.3 

(2) If the origim! is not obtainable, then a copy may be used; hence, a 
photograph is admissibie. Under what conditions the original may be said 
to be not obtainable depent!s upon the general principle and the specific rule 
for all documents (post, §§ 1)'j2 if.). In the present application a liberal con
struction is commonly given to them; especially in the principal instance, 
viz. on the probate of a will, the testimony of a subscribing witness Ollt of the 

I Accord: 1860. Marcy 1'. Barnes. 16 Gray 
MaBB. 163 ("Under proper precautions in 
relation to preliminary proof as to the exactness 
and accuracy of the copies produced by the art 
of the photogiapher. we are unable to perceive 
any valid objection ") ; 1920. Leland v. 
Leonard. Vt. • 112 At!. 198 (signatures; 
poor workmanship of photographs. held not to 
exclude them) ; and all the cases in the ensuing 
notes. 

Contra: the two' obiter dicta above quoted. 
and the foIlolring: 1873. Tome v. R. Co .• 39 

Md. 93 (where the decision also excludes com
parison of handwriting in any form). 

U7u1ecide:d: 1896. Geer ~. M. L. & M. Co., 
134 Mo. 85. 34 S. W.I099 (question reserved; 
but a verification of exact likeneBB held at least 

; here a custodian's certificate that it 
was a "true and literal exemplification" was 
held insufficient). 

• 1883. Maclean v. Scripps, 52 Mich. 218, 
17 N. W. 815. 18 N. W. 209. and the cases in 
the ensuing notes. 
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jurisdiction, to whom a photographic copy can be submitted for authenti
cating the signatures.4 

(3) When the original is produced, but it is desired also conveniently to 
collate specimens by photographic groupings (as by placing many specimens 
in juxtaposition on a single sheet), the original is not literally unavailable 

• ENGLAND: 1874. Re Stephens. L. R. 9 Maclean v. Scripps. 52 id. 218. 17 N. W. 815. 
C. P. 187 (it was intimated that photographic 18 N. W. 209. semble (principle conceded); 
copies could be used in sending out of the juris- Rhode Island: Rev. Gen. L. 1909. C. 310. 
diction a • de bene' commission. th~ originals § 15 (original will Bent out of jurisdiction and 
not being allowed to leave the court; here the lost; on proof and decree, photographic copy 
authenticity of the signature seems not to filed in records may be used as original); 
have been in question); 1910, Estate of Vines. South Dakota: Rev. C. 1919, § 3211 (uncon
Prob. 147 (will in India proved by a photo- tested will; photographic copy may be sent 
graph of the will, with affidavit of the attesting out of county for taking deposition of non
witness). resident witness); 1906. McClellan's Estate. 

IRELAND: 1908, M'Cullough 1'. Munn, 2Ir. 20 S. D. 498. 107 N. W. 681 (inheritance; 
R. 194 (photograph of a lost libelous letter photographic reproductions of enlistment 
alleged to have been written by defendant but papers on record at barracks in Ireland. ad
denied by him; whether the photograph could mitted; here the custodian's certified copies 
be compared with admitted specimens. not were also in evidence); 1915. Peters 11. Lohr. 
decided; a doubt which was perversely unnec- 35 S. D. 372. 152 N. W. 504 (validity of an 
essary). assessment; the assessor's deposition bl'ing 

UNITED STATES: Federal: 1868. Daly t). taken in another county. a photographic copy 
Maguire. 6 Blatchf. 137 (an exhibit of printed of his return and oath was annexed. but the 
slips from newspapers. needed for a commis- original book was in court and Wall not before 
sion 'de bene'. was allowed to be sent away the deponent; the photograph and deposition 
on condition of substituting photographic held admissible. the main issue being the oral 
copies; here the authenticity of no signature oath and the signed jurat being colluteral 
was involved); 1875. Leathers v. Wrecking only); Texas: 1877. Eborn v. Zimpelmann. 
Co .. 2 Wood 682 (photographs allowed of docu- 47 Tex. 519 (the general principle was rt'cited 
ments in the government archives); 1893. that the copy may be used if the original signll-
Owen 11. Miaing Co .• 13 U. S. App. 248. 270. ture is unavailable; but the fact that the 
9 C. C. A. 338. 61 Fed. 6 (photographic copie~ witnesses to the signature were in another 
of printed Mexican archives. themselves un- State and the original signature to be testified 
available. used by experts in determining to was in the files of the Court did not consti-
genuineness); Arizona: Rev. St. 1913. Civ. tute unavailability sufficiently to allow the 
C. , 746 (if a subscribing witness tn a will. use of a deposition taken in the other State and 
being out of the county. can give his deposi- founded on photographic copies sent to the wit
tion. the Court may authorize a photographic ness for examination); 1883. Houston 1). 

copy of the will to be made and shown to him Blythe. 60 Tex. 508. 509. 510 (photographs of 
on his elfamination); California: C. C. P. archives not able to be produced were rejected. 
1872. '1310 (where the will of a deceased apparently unconditionally; yet claiming to 
resident is detained outside the State. ,. the follow Eborn v. Zimpelmann; here the siglia
Court may authorize a photographic copy ture to be used was a specimen only); 1889. 
of the will to be presented to the subscribing Howard v. Russell. 75 Tex. 171. 12 S. W. 525 
witness". either on his examination or by (originalo out of the jurisdiction and contained 
deposition. and the witness may be que~ in public or other archives; photographs 
tioned .. as if the original will 'were prcscnt ") ; received) ; 1890, Ayers 11. Harris. 77 Tex. 
, 1308 (similar. where a subscribing witness 113. 114. 115. 13 S. W. 768 (here archives. 
testifies by deposition to a will in court; quoted not able to be produced. were photographed) ; 
p08t. § 1310); Colorado: 1913. Hayes' Estate. 1890. Buzard 11. McAnulty, 77 Tex. 447, 
55 Colo. 340. 135 Pac. 449 (testimony by 14 S. W. 138 (general statement requiring II 

deposition to II will's hand-writing. based on showing that it was .. not in power of the plain
photographic copies duly verified. held ad- tiffs to produce" the original. which was the 
missible); IUinoil!: 1883. Duffin v. People. disputed document); 1899. Grooms D. State. 
107 Ill. 113. 119 (photographic copy of sign.- 40 Tex. Cr. 319. 50 S. W. 370 (forgery of deed; 
ture to note. admitted to show the words photographs of the deeds in the case refused to 
written. the original having faded and become be produced by defendant after notice. ad
illegible; whether a photograph could have mitted). 
been thus used to show the handwriting. not As to the necessity of having the original 
decided) ; Michioan: 1876. Foster's Will. placed before an ab8ent toitneaa deposi7l{1 to 
34 Mich. 23. semble (see citation infra); 1883. eucution, see post, , 1185. 
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(past, § 1192), in the sense of being tangibly beyond procurement. Never
theless, there are still lacking and unproduced to instantaneous perception the 
minute resemblances and differences which appear upon close juxtaposition 
and fade from memory in the operation of passing from one document to the 
others. Hence, the photographic juxtaposition does, in strict sense, "pro
duce " these otherwise unavailable minutire, and such a grouping is therefore 
allowable without even any deviation from technical principle.5 

(4) So also, the original being produced, or accounted for, a photographic 
enlargement, through a magnifying lens, may properly be employed.6 The 
minute features of the 'writing particularly those which indicate an erasure 
or a tradng are in their fullest detail invisible to the naked eye, and 
hence are unavailable in the liberal sense of the term; the case is in effect the 
same as that of an illegible document, which it is conceded (past, § 1229) may 
be proved by copy. 7 

§ 798. Photographs of Artificial Settings; Moving-Pictures. Conceding 
the verisimilitude of any particular photograph's reproduction of the object 
photographed, there remains always the assumption that the object photo
graphed is identical with the object in issue. This assumption underlies, of 
course, all use of photographs, as it does that of all other forms of testimony. 
It represents the element elsewhere referred to as involving the principle of 
Authentication, applied to chattels (past, § 21~O). 

• 1859. Luco I). U. S .. 23 How. 531 (genuine 
and false signatures and seals were allowed to 
be conveniently grouped on a single photo
graphic sheet. the originals being also at hand) ; 
1893. Crano tI. Horton. 5 Wash. 481. 32 Pac. 
223 (the disputed signature was at hand. and no 
special need of the phot{)graphic grouping 
offered seemed in this case t{) exist; rejected). 

So also for photographs of /inger-prints: 
1911. People v. Jennings. 252 Ill. 534. 56 N. E. 
1077; 1921, Moon v. State, 22 Ariz. 418. 198 
Pac. 288; and cases cited ante. § 151a. 

• Fill. 1899, U. S. I). Ortiz, 176 U. S. 422. 
20 Sup. 466 (enlarged photographs of standard 
and disputed writing, admitted with the origi
nals); Cal. 1901. People tI. Mooney. 132 Cal. 
13, 63 Pac. 1070 (photographs. of an unspeci
fied sort. held admissible); Ill. 1892, Riggs tI. 

Powell, 142 Ill. 453, 456. 32 N. E. 482 (en
larged photographic COpy of disputed writing 
used); 1901, Howard I). Illinois T. & S. Bank, 
189 Ill. 568, 59 N. E. 1106 (duplicate photo
graphs of an original produced, excluded as 
superfluous; but photographic enlargements 
admitted as useful); Ky. 1901, First National 
Bank tI. Wisdom's EX'rs. 111 Ky. 135.63 S. W. 
461 (enlarged photographs admitted); Mass. 
1860, Marcy ~. Barnes. 16 Gray 163 (similar) ; 
Mich. 1876. Foster's Will, 34 Mich. 23. semble 
(allowable for the disputed writing; left to the 
Court's discretion); N. J. 1908. State tI. 

Skillman. 76 N. J. L. 474, 70 Atl. 83 (photo
eraphic enlargements, admitted); N. Y. 1880, 

Hynes ~. McDermott. 82 N. Y. 51 (excluding 
photographs when alone; but implying that 
as enlargements accompanying the disputed 
writing they would be acceptable); N. C. 
1915. Fourth National Bank tI. McArthur, 168 
N. C. 48. 84 S. E. 39 (certain photographic 
enlargements, exclUded, because not veri
fied by the photographer); Vt. 1887, Rowell v. 
Fuller. 59 Vt. 695. 10 At!. 853 (allowing it for 
disputed writing and standards); Va. Ifl04, 
Johnson v. Com., 102 Va. 927, 46 S. E. 789 
(enlarged photographs of specimens, ad
mitted); Wash. 1893, Crane v. Horton, .') 
Wash. 131, 8emble (allowable). 

Contra: 1871. Taylor Will Csse, 10 Abb. 
Pro N. 8. 318 (see quotation 8upra). 

For the usc of lelter-pre8s copies of hand
writing. as the basis of comparison, see post, 
§§ 2010, 2019. 

So, too, enlarged drawings or diagrams are 
allowable: 1904, State 1:. Ryno, 68 Kan. 348, 
74 Pac. 1114 (blackboard illustrations of 
handwriting hy an expert. allowed); 1890, 
McKay v. Lasher, 121 N. Y. 477, 24 N. E. 711 
(cited ante. § 791, n. 1); 1904, Groff v. GrojJ, 
209 Pa. 603. 59 At!. 65 (blackboard reproduc
tions of the disputed signatures. held not 
improperly excluded in the trial Court's dis 
cretion). 

1 This expedient haR sometimes been 
brought into service by writers of fiction, WI 
in Mr. J. G. Holland's "Sevenoake." 
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(a) Now ordinarily the evidence to support this assumption will be sup
plied incidentally and as a matter of course; e.g. the witness will say, "The 
front gate represented in this photograph, taken by me, is the same front 
gate referred to by Witness X as the place where the wagon drove in" (or, 
" the survey line started "). 

But it will often be desirable to establish • prima facie' this assumption 
by more explicit or more ample evidence. This will be so where the original 
conditions have concededly changed or disappeared and where there has been 
an attempted reconstruction of them, by artificial means, for the purposes of 
the photograph. 

Common examples of this are found in still photographs purporting to 
represent the relative location of freight cars, gates, and vehicles, at the place 
of a crossing collision; or of the alignment of machines, windows, materials, 
and operatives in a factory-room at the time of an injury. In such a case, 
there is always the possibility that the bias of the party or agent preparing 
the scene and taking the photograph has given to the reconstructed scene a 
misleading alteratis:m, or has been contel'.t with a reconstruction which was 
only as close as is feasible to the original scene, but is put forward by him as 
actually identical with it.1 Here the trial judge may require sufficient evi
dence of a substaul:ial identity of conditions before admitting the photograph. 
But instead, if any serious doubt exists on this point, the judge may well 
cause additional photog!"aphs to be taken of a scene reconstructed as the op
ponent's testimony alleges, if that is feasible. 

The foregoing element of weakness may reach its maximum in a moving
picture. In so far as such a picture has any value beyond a still picture, this 
value depends on the correctness of the artificial reconstruction of a complex 
series of movements and erections, usually involving several actors, ~ach 
of them the paid agent of the party and acting under his direction. Hence 
its reliability, as identical with the original scene, is decreased and may be 
minimized to the point of worthlessness. 

Where this possibiiity is serious, what should be done? Theoretically, 
of course, the moving-picture can never be assumed to represent the actual 
occurrence; what is seen in it is merely what certain witnesses say was the 
thing that happenoo. And, mOl'eover, the party's hired agents may so con
struct it as to go considerably further in his favor than the witnesses' testi
mony has gone. And yet, any moving-picture is apt to cause forgetfulness 
of this and to impress the jury with the convincing impartiality of Nature 
herself. In view of these inherent risks of misleading, the trial judge may 
well deem a picture unsafe and inadmissible when the introductory evidence 
has not convinced him that the risk is negligible.2 

No general rule can be laid down as to the kinds of occurrences, artificially 
'798. I A few rulings of this sort will be Picture World. 8S quoted in N. Y. Times, 

found in the citations ante, ,792, n. 1. Feb. 22, 1920. homicide; Weyand, J .• ex-
t 1920, People t>. • Cslif.. Colusa eluded a moving-picture of a reconstructed 

Co. Superior Court (reported in Moving scene of the parties' conduct). 
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reconstructed, in which the moving-picture would have a special risk of mis
leading. 

(b) But where the moving-picture is taken without artificial Tec0n8truc
tum, i.e. at the time and place of the original event (a possibility not infre
quent), it lacks the above element of weakness and is entitled to be admitted 
on the same principles as still photographs. The only circumstance then to be 
considered is that in a few matters, such as speed and direction of human 
movement, or relative size in the focus, the multiple nature of the films re
quires special allowances of errol' to be made; but these allowances are no 
different in kind from the elements of error inherent under certain conditions 
in still photographs.3 

C. WRlTl'EN TESTIMONY 

§ 799. Oral and Written Testimony, in general. In the common-law court 
the traditional method of delivering testimony is to utter it orally, not in 
writing; in the chancery court, on the other hand, the traditional mode is 
the written one. 

• 

There can hardly be any doubt as to the superiority of the former over the 
latter method, and for two reasons: First of all, the latter method leads natu
rally to the taking of testimony out of the presence of the tribunal of decision, 
and the whole benefit of the demeanor of the witness as affecting his credi
bility (post, §§ 947, 139.5) is lost. Secondly. the tedious process of recording 
the words as uttered tends to discourage full and thorough questioning and 
almost emasculates cross-examination. The orai method has no doubt some 
disadvantages, particularly in the facilities which it affords for intimidation 
by cross-examination (ante, § 781), as well as in the dependence of the tri
bunal upon mere recollection for a deliberate survey of all the testimony in 
a complicated case; but in the latter respect the modern practice of report
ing the testimony in shorthand has partly eliminated this drawback. On the 
other hand, the rigor of the chancery rule hal) been almost everywhere modi
fied by statutes permitting , viva voce' delivery of testimony in discretion: 

1922, Mr. Wallace R. Lane, "The Federal Equity Rules, 1912" (Harvard Law Rev. 
XXXV, 278): "The [new] rule requiring equity causes to be tried in 'open court' and re
quiring the Court to pass upon the admissibility of all evidence (Rule 46) is generally con
ceded to be most beneficial, and seems to meet with wide approval by the Courts. Pre
siding Circuit Judge Baker in a recent unrei-oOrted decision (Computing Scale Co. v. Toledo 
Computing Scale Co.) involving a patent on computing scales, speaking for the Court of 
Appeals of the Seventh Circuit, expresses in a striking way his approval of the trial of equity 

in open court, which summarizes and epitomizes the statements of many judges con
cerning the practice, and emphasizes the importance of t~ ('hange from deposition proofs 
to the open court trials. 'Under the old rules, the Court in reaching the permanent injunc-

'1920. Algeri v. Cleveland R. Co., Cleve
land Common Pleas (as reported in Cleveland 
Plaindealer. May 13. 1920; personal injury; 
to disprove plaintifi's alleged incapacity, a 

• 

moving-pictu:-e of the plaintiff at work all a 
bricklayer since the date of the injury was 
received. by Hay, J.). 
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tion was helpless to control the proofs. Depositions were leaded with hearsay, with im
measurable masses of irrelevant matter, with controversies of counsel, with counsel's direc
tions to wit.nesses not to answer, with experts' analyses of hundreds of prior patents when 
six would have been more than enough, with experts' interlarding of their opinions of facts 
with their opinions of the law of the case, etc., etc. We conjecture that in our clerk's vaults 
there nre tons of paper which were pure waste. We leave it at conjecture because we have 
no computing scales on which to weigh the more important matter", the clients' exhaustion 
of patience and resources, the lawyers' mutual infliction of unnecessary labors, and the 
efforts of the courts to find the three grains of wheat in the bushel of chaff. But those evils 
are gone. Under the new rules, when the Chancellor hears a patent suit as he does other 
injunction suits in open court, he can and does control the proofs. exclude hearsay and ir
relevancies, restrain counsel, compel y,;tnesses to answer proper questions, limit the number 
of prior patents, and bridle the ex-perts. Records on appeals now show the gratifying dif
ference.' "I 

So far as expediency and effectiveness are concerned, the modified practice 
of the common-law courts is to-day on the whole as satisfactory as can be 
in any s~'stem. Nevertheless, in theory the common-law principle remains, 
namely, that all testimony is delh'ered orally to the jury; so that, even 
where a part of the testimony is in fact contained in writing, it is formally 
put in b~' an oral reading aloud on the part of witness, clerk, or counseJ.2 
This technicalit~·, however, may be here disregarded, and, looking at the ac
tual medium of the testimony, we may inquire what special rules arise in 
consequence of the testimony. or a part of it, being virtually in writing. 

For this purpose, the various uses of writing fall into four sorts: 
(1) records of a past recollection; 
(2) copies of writings; 
(3) depositions; 
(4) absent witnesses' testimony admitted' ad hoc '; 
(5) official certificates, reports, and registers, and private writings, re

ceived under exceptions to the Hearsay rule or as opponent's admissions. 
§ 800. Records of Pa.st Recollection. When a witness uses in his testi

mony a record or memorandum of his past recollection, he virtually adopts 
it as part of his present deliverance; it becomes a written statement of his 
present assertion, and as such it may be read and shown to the jury (ante, 
§ 754.). The requirements which must first exist for these memoranda have 
already been considered (ante, §§ 745 if.). On the other hand, when a paper 
is used merely to revive a present recollection, the oral utterance prompted 

§ '199. I See also an article expressing similar 
viows: Geo. P. Dike. "The Trial of Pate"lt 
Accountings in Open Court" (Harvard L. 
Rev. XXXVI. 33; 1922). 

The Continental lawyers concede the in
feriority of their traditional practice of taking 
testimony. in eivil cases. in writing by a 
referee-judge before trial: Dc In Grasseric. 
"De la preuve au civil et au criminel" (1912), 
vol. 11. pp. 494-497. 

11915, Martin's Estate. 170 Cal. 657. 
151 Pac. 138; 1851, Withers. J .• in Kuhl-

man v. Brown. 4 Rich. L. S. C. 479. 486 ("The 
idea that testimony by deposition is a wlitten 
document. that should go before the jury as 
such. seems to present no difficulty; for in 
ordinary cases a deposition in English is read 
to the jUry and reaches them through the ear 
only. as all evidence derived from the mouth 
of a witness docs "); 1862. People v. Dyckman. 
24 How. Pro N. Y. 222. 226 (a witness produc
ing n document may be compelled to read it 
aloud; good opinion). 

lIO 



I§ 766-812) WRITTEN TESTIMONY §800 

by the revived recollection is alone the testimony; the writing becomes no 
part of the testimony and therefore cannot be put in or read as such (ante. 
§ 763), though the opponent or the jury may obtain inspection of it as a safe
guard against fabrication (ante, § 762). 

§ 801. Copies of Writing.. So far as recollection is concerned, a copy is 
in effect the commonest variety of a record of past recollection (ante, § 745); 
so far as mode of communication is concerned, it is a merely anonymous piece 
of paper until it has been adopted and verified by some qualified witness, 
precisely as a map or photograph must be (ante, §§ 790, 793). The applica
tion of these principles to copies is however more conveniently treated in 
connection with the rule requiring Production of the Original Writing, and 
the rules are there examined (post, §§ 1277-1281). 

There are also certain rules of Preference applicable to the choice of one 
kind of copy rather than another, and these are considered in the same place 
(post, §§ 1264 fl.). The principle of Completeness also prescribes rules, appli
cable to written copies, for the degree of fulness with which the original must 
be reproduced (post, §§ 2094 if.). Copies authorized to be made by public 
officers may be used without calling the copyist to the stand; but this in
volves an exception to the Hearsay rule (post, §§ 1677 if.). 

§ 802. Depositions, in general. The term "deposition", which formerly 
was applied to include testimony orally delivered, is now confined in mean
ing exclusively to testimony delivered in writing, i.e. testimony which in legal 
contemplation does not exist apart from a writing made or adopted by the 
witness. It is virtually of two sorts, namely, testimony which is never of 
any legal significance until it is completed in writing' as, the ordinary de
position • de bene' taken by a commissioner, and (in occasional use of the 
term) testimony which may first sufficiently exist orally, but upon being re
duced to writing is regarded as exclusively or • prima facie' contained in the 
writing, as, the oral examination taken before a magistrate on a prelimi
nary criminal trial. What difference there is in the legal conclusiveness of 
the writing is noticed later (post, § 805). . 

So far as the present principle is concerned, the question is, What apecial 
rulea arise for aecuring accuracy of narration because of tTze departure from the 
oral form and the reduction into writing? If the witness himself wrote out 
the statement entire, no special question would arise. But in practice he 
usually does not, since the written form is that peculiar to testimony delivered 
out of court before a commissioner authorized by the court to receive and 
transmit it, and this commissioner is legally authorized to act and usually 
does act as the transcriber of the oral utterance; so that it is an intermediary 
who makes the writing which becomes the testimony, and thus it becomes 
specially necessary to secure that this writing shall represent precisely the 
statement for which the witness stands sponsor.l 

, 801. 1" An artful or careless scribe may dressing up his depositions in his own fOnDS and 
make a witness speak what he never meant. by language" : 1768, Blackstone, Comm. III,373. 
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The special elements of the situation which may thus be a source of error 
and must be guarded by special rules are three, namely, the personality of 
the official writer, the verba.l accuracy of his tranacriptwn <1f the witness' utter
ance, and the witness' deliberate and knowing indorsement of the transcription 
as cnmpleted. These three may be considered in order. 

§ 803. Same: Ofllcer not to be Party's Agent or Kinsman. The writing 
becomes the testimony; the writer is to be trusted to reproduce exactly the 
witness' oral utterances; the parties are often not present by attorney, to 
watch for errors; and the opportunities for serious mispresentation, by de
liberate fraud or unconscious effort, are too great to allow the writing to be 
made by a person open to plain suspicion of bias or interest for one or the 
other of the parties. 

Accordingly, it has always been the rule that the commissioner, or other 
officer taking the deposition, shall not be a person united to either party by 
near /.,.·inship or important pecuniary interest: 

1824, HOS~IER, C. J., in Allen v. Rand, 5 Conn. 322, 324: "The law will not trust an 
agent to draw up a deposition for his principal, as by the insertion of a word the meaning 
of which is not correctly understood, or by the omission of a fact that ought to be inserted, 
the testimony thus garbled and discolored will be false and deceptive. Nor is there a 
possible argument in favor of such a proceeding. The deponent may write the deposition, 
or procure it to be written by a disintercsted person, or it may be drawn up by the magis
trate who takes it, or the parties may agree on a fit person for this purpose ..• , As the 
witness ought to be disintere.:, ... :t, so must the evidence be impartial, comprising the whole 
truth and nothing but the truth; and this can never rationally be expected when a de
position is drawn up by an attorney or agent, or, what is little less exceptionable. by the 
party himself. Sickness constitutes no reason for the relaxation of this rule, as it produces 
no actual necessity; and if it did, it would make no difrerenrc, as no such exception to the 
general rule is admissible. It is much preferab1'.! that in particular instances the part~· 
should even be deprived of testimony than that a principle leading to widespread mischief 
should be adopted; as private disadvantage is a less evil than general inconvenience." 

1825, TILGml.\N, C. J., in Swnmera v. M'Kim, 12 S. & R. 405, 410: "The counsel of 
the party producing the \\;tness is the last person who should be permitted to draw the 
deposition, because he ,,;11 natura1ly be disposed to favor his client; and it is very easy 
f'lr an artful man to make Use of such expressions as may give a turn to the testimony 
very different from what the witness intended. I know that depositions are sometimes 
taken in this manner by consent of parties; and when the counsel on both sides are pres
ent, the danger is not great; but in the present case there was no consent. nor was the 
counsel of the plaintiffs present. The rule of court is that the deposition sha1l be taken 
• before a justice.' It ought therefore to be reduced to writing from the mouth of t'~t: 

in the presence of the justice, though it need not be drawn by him; and in case 
of difference of opinion in taking down the words of the witness the justice should decide." 

1840, GILCHRIST, J., in Whicher v. Whicker, 11 N. H. 348, 353: "The duty of a magis
trate in taking a deposition is essentially judicial in its character. He has other duties to 
perform than that of administering an oath to the deponent. He has a discretion to ex
ercise in regard to the treatment of a witness, that he may not hi! induced by leading ques
tions to state facts more broadly than the truth will warrant, and that he should not be 
brow-beaten nor terrified into the suppression of facts within his knowledge. • •• And 
he is to exercise such a general supervision over the examination, as will tend to elicit the . 
truth, in a legal and proper ma.nner, which, particularly in the case of timid or i11iterate 
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witnesses, is one of the most delicate and difficult parts of judicial duty. These duties 
are, in practice, too often overlooked by a careless or inefficient magistrate, or wilfully 
disregarded by a prejudiced one. A party elects his own magistrate, and, having this 
power of selection, he is naturally more anxious to seek a friendly, than a hostile, or even 
an impartial tribunal. Under such auspices, the examination proceeds as might be an
ticipated. The opposing party, not unreasonably distrustful of the magistrate selected by 
his antagonist, is often dissatisfied with the course of the examination; and the instances 
are numerous, where, rather than submit to the injustice of hearing what he believes a 
partial statement of facts read to the jury, he incurs the expense of summoning the wit
ness to attend the trial, that the deposition may not be used. . •• Now to hold that a 
magistrate, invested ",;th such varied powers, and whose improper conduct may lead to 
sUl'h evil results, should not be as impartial as the lot of humanity ",ill admit, is to apply 
to him a rule which never obtains in any other case, where men are appointed to decide 
upon the rights ,)f others." 

This general rule, more or less indefinite in its application, originated in early 
chancery practice,! but has also been adopted, in one form or another, in most 
of the statutes authorizing depositions to be taken by courts of common 
Jaw.2 It does :l.ot, of course, prevent the officer from having the manual act 

§ 803. I Ciml: 1600. Tothill's Reports. 
App. p. 21. Proceedings of the High Court of 
Chancery; 1612. Peacock's Case. 9 Co. Rep. 
70. b ("Commi~ioners to examine ought to 
be indifferellt"); 1613. Fortescue &: COllk,,'s 
Case. Godb. 193 ("one who had been Il solici
tor in the cause is not Il fit person to be a com
missioner in the same cause "); 1730. Fricker 
~. Moore. Bunb. 289 (deposition before party's 
solicitor. suppressed); 1779. Selwyn's Case. 
2 Dick. 563 (same); 1818. Gordon r. Gordon. 
1 Swanst. 166. 1 iO (commissioner a ~olicitor to 
a party in U1;.other cause between the satoe 
parties; not decided); 1842. Sayer v. Wagstaff. 
5 Beav. 462. 464 (commissioner subsequently 
acting as part.y·s 80li('itor. disqualified); 1843. 
Mostyn ~. Spencer. 6 Beav. 135 (nephew and 
agent of plaintiff. held improper). 

2 ESGLANJ): 1682. Newton v. Foot. Dick. 
793 (deposition suppressed. because .. the clerk 
of the plaintiff's solicitor sat as clerk to the 
commissioners ") ; 1819. Cooke v. Wilson. 
4 Madd. 380 (solicitor's clerk). 

CANADA: Ontario: Rules of Court 1913. 
No. 285 (depositions may be taken in short
hand by the commissioner or a shorthand 
writer). 

UmTED STATES: Federal: Rev. St. 1878. 
§ 863. Code 1919. § 1364 (officer not to be 
.. of counselor attorney to either of the parties. 
nor interested in the event of the cause"); 
COde § 1365 (deposition must be written by 
the officer. or "by some person under his per
sonal supervision. or by the deponent himself 
in the officer's presence. and by no other per
son"); 1868. Ship Norway. 2 Ben. 121 (wit
ness' wife. appointed on the Cacts for a deposi
tion in the East Indies); Alabama: Code 
1907. U 4039. 4040 (deposition must be 
written by the commissioner or the witness or 
some impartial person. the commissionr:r not 
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being "of counselor of kin" to the parties nor 
interested in the cause); 1848. Scott to. Baber. 
13 Ala. 182. 189 (commis~ioners being nephews 
of both parties. held not inlproper); 1849. 
Bryant v. Ingraham. 16 Ala. 116. 119 (brother
in-law of party. held improper); 1850. Jordan 
v. Jordan. 17 Ala. 466. 46!1 (kinsman held im
proper); 1906. Bledsoe v. Jones. 145 Ala. 685. 
40 So. 111 (counsel); .4.laska: Comp L. 1913. 
§ 1485 (must be written by the officer or the wit
n""8 or some disinterested person); Arizona: 
1906. Southern P. Co. v. Wilson. 10 Ariz. 162. 
85 Pac. 401 (deposition in a foreign country. 
not excluded merely because the solicitor of 
the witness. a party interested. read to him 
the interrogatories in the commiss;oner's pres
ence) ; Arka7l8/JB: Dig. 1919. § 4233 (de
position must be written by the witness or by 
the officer or by anyone designated by the 
officer); California: C. C. P. 1872. § : . .'006 
(deposition mus~ be writt<!n down by the 
officer or .. by some disinterested person ap
pointed by him ") ; Columbia (Dist.): Code 
1919. § 1058 (deposition may be taken down 
by the officer .. or a competent and disinter
ested stenographer engaged by him "); Con
necticut: Gen. St. 1918. § 5709 (deposition 
"written. drawn up, or dictated" by party. 
attorney. or person interested. not admissible) ; 
Florida: Rev. G. S. 1919. § 2751 (commis
sioner is not to be .. of kin to. nor the attorne:\! 
nl"r the agent of either party. nor interested in 
the result"); GecncUJ: Rev. C. 1910. § 5893 
(deposition on commission not to be written by 
person .. incompetent as a jUl'or on account 
of relationship or as a witness on account of 
interest n, nor by attorney or his clerk. or 
paid agent. of party); § 5908 (deposition 
without commission. to be w.itten by the 
officer or the witness himself or a .. disinter
ested stenogl apher n) ; 1848. Tillinghast II. 
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Walton, 5 Ga. 335, 339 (clerk of party's coun· 57 Miss. 658, 660 (party's unde. held im-
sci. held improper; good opinion); 1861, proper); Nebraska: Rev. St. 1922, § 8884 
Williamij v. Rawlins, 33 Gu. 117, 121 (attorney (officer taking deposition "must not be a 
not in the cause. held proper); 1848, Glanton relative or attorney of either party, or other-
v. Griggs. 5 Ga. 424. 426, 433 (n student of wise interested in the event of the proeeed-
defendant's counsel acting as commissioner); ing"); New Hampshire: Pub. St. 1891, c. 
Hawaii: Re\·. L. 1915. § 2579 (deposition 225, § 7 (no person to write the deposition 
to be written by the officer "or by some im. who would be disqualified as juror except by 
partial person by him appointed"); Idaho: exemption); 1829, Bean 11. Quimby, 5 N. H. 
Compo St. 1919. § 8012 (deposition shall 94 (party's uncle, improper); 1840, Whicher I'. 
be written by the officer. the deponent. or some Whicher, 11 N. H. 348, 351 (one acting as at· 
disinterested pprson); Illinois: Rev. St. torney to question deponent at a prior stage. 
1874, e. 51. § 33 ("The party, his attorney, incompetent; though the statute made no 
or any person who ijhall in any wise be inter- express prohibition of anyone; see quotation 
ested in the e\'ent of the suit, shall not be per- supra); NewJersey: Comp.St.1910.Evidence, 
mitted to dictate. write. or draw up any deposi. §§ 33. 45 (depositions to be written" only by 
tion ") ; Indiana: Burns' Ann. St. 1914. the officer" or by the deponent; § 48 (may 
§ 445 (deposition must be written by officer. be taken by sworn stenographer); North 
or deponent. or "some disinterested person ") ; CaTolina: Con. St. 1919, § 180!! (commis-
1904. Knickerbocker Ice Co. r. Gray. Hl5 Ind. sioner taking deposition, to be .. of kin to neither 
140, 72 ~. E. 869 (deposition written by the party"); NOTth Dakota: Compo L. 1913, 
office-clerk Ilnd stenographer of one of the §§ 7893, 7899 (like Ok!. Compo St. 1921. 
attorneys. excluded. because not by a "dis- §§616. 620); Ohio: Gen. Code Ann. 1921. 
interested person"; good opinion by Dowling. §§ 11532, 11537 (like Oklo Compo St. 1921. 
C. J.): Jolt'a: Code 1919. § 7408 (deposi- §§ G16, (20); Oklahoma: Compo St. 1921. 
tion must be written by offieer or by It disin- § G16 (officer" must not be II relative or attornc~' 
terested persnn named therein. under his of either party. or otherwise interested in the 
direction and in his presence); Kansa8: event of the action or proceeding ") ; § G20 (depo-
Gen. St. 1915. § 7245 (officer taking deposition sition must be written "either by the officer, 
.. must not be Il relative or attorney of either the witness. or some disinterested person ") ; 
p&rty, or otherwise interested in the en'nt Oreoon: Laws 1920, § 847 (deposition in the 
or clerk or stenogrupherof party or attorney") ; State and upon oral interrogatories out of the 
§ 7256 (deposition must be written by .. till" State must be written by officer or witness 
officer, the witness. or some disinterested "or some disinterested person "); Philippine 
third person"): Louisiana: 1913, Segura's Islands: C. C. P. 1901, § 3G3 (deposition 
Succession. 134 La. 84. G3 So. 640 (counsel must be written by the officer taking it or 
for a party. disqualified); Maine: Rev. St. some disinterested person in his presence 
1916, C. 112. § l:i (deposition must be written and under his direction); POTtO Rico: Rev. 
by the officer. the deponent. or some disin- St. & C. 1911, § 1495: South Dakota: Rev. 
terested person); 1824. Smith t·. Smith. 2 C. 1919. §§ 27GO. 27G4 (like N. D. Compo L. 
Grcen!. 408 (magistrate who had formerly 1913, §§ 7893,7899); Tennessee: Code 1896. 
during the same cause acted as party's at- §§ 5637. 5657 (perMn taking deposition not 
torney. held improper); M assachuset/s: Gen. to be interested in the cause nor of counsel 
L. 1920. C. 233. § 32 (depcEition shall be to either party nor of kin witllin the sixth 
written" by the justice. commi~sioner, depon- degree as computed by the civil law) ; §§ 5659 
ent. or by a disinterested person in the presence a 1-4 (deposition may be taken by disinterested 
and under the direction of the justice or com- stenographer. or with opponent's consent 
missioner"): 1832. Wood v. Cole, 13 Pick. 279 by stenographer employed by party or at-
(one temporarily attorney in a former stage of torney); Texas: Rev. Civ. St. 1911, § 3671 
the cause. and again retained after the deposi- (deposition must be reduced to writing by 
tion taken. held not improper); 1833. Coffin V. the officer or some person under his personal 
.Jones. 13 Pick. 441. 445 (friend assisting the supervision or by the deponent); 1866. Floyd 
party or other depositions, held not incom- V. Rice, 28 Tex. 341, 342 (surety on appellee's 
petent on the facts): 1833. Chandler V. Brain· bond. held an improper person) ; 1894, Blum t. 
ard. 14 Pick. 285. 287 (party's son-in-law. Jones, 86 Tex. 492. 495, 25 S. W. 694 (notary 
held not incompetent. the statute not expressly being" an employee in a mercantile establish-
prohibiting kinsmen); Michigan: Compo L. ment belonging to one of the parties". held an 
1915. §l2494 (commission not to be "of counsel improper person); Utah: Compo L. 1917. 
or attorney for either of the parties. nor inter- § 7172 (deposition out of the State on oral 
ested in the event of the cause "); Minnesota: interrogatories must be w;·jtten .. by the officer. 
Gen. St. 1913. § 8387 (deposition must be the witness, or some disinterested person"); 
written .. by the officer or by some disinter- Vel1ll0nt: St. 1894, § 1271 (no agent, at-
ested person ") ; MiaSMSippi: Code 1906, torney. or person interested in a cauee. to 
§ 1931, Hem. 1591 (deposition to be written write a deposition) ; 1802. Heacock t. 

by commissioner. or witness. or "some dis- Stoddard. 1 Tyler 344 (party's BOn-in-law. 
interested person "); 1880, Groves v. Groves. held competent, under a statute forbidding 
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of writing done under his direction by an assistant; 3 but this assistant, acting 
for the officer, must equally be a person free from any connection of bias or 
interest of the above sort.4 

§ S().1. Sarno: Transcription in Witness' Words. No Court seems ever to 
have insisted on a perfectly literal reproduction of the witness' very words. 
Perhaps no writer not a stenographer could give an exactly verbatim render
ing, and the failure would be evidentially immaterial unless it were of serious 
extent. Nor can accuracy be regarded as a quality necessary to be expressly 
shown by other testimony, since the officer certifies that he has accurately 
transcribed, and faith must' prima facie' be given to his statement. Never
theless the danger exists to be guarded against; there is ever an inherent 
possibility of error, no matter how impartial or careful the officer: 

1843, Lord L.'-NGDALE, M. R., in Johnston v. Todd, 5 Beav. 601: "When the witness is 
illiterate and ignorant, the language [of an affidavit] presented to the Court is not his; 
it is and must be the language of the person wbo prepares the affidavit; and it may be, 
and too often is, the expression of that person's erroneous inference as to the meaning of 
the language used by the witness himself; and, however carefully the affidavit may be 
read over to the witness, he may not understand what is said in language so different from 
that which he is accustomed to use. . .. [Thus] testimony not intended by him is brought 
into the Court as his." 

persons" interested in the cautiC"; Tyler. J .• 
diss.): Washing/on: R. <\c B. Code 1909, 
§ 1242 (must be \\Titten by the officer. the 
witness, .. or some disinterested person"); 
Wisconsin: Stats. 1919. § 40S9 (officer not 
eligible who .. is the attorney or of counsel 
for any party or person interested. or is him
self otherwise interested in the action", ex
cept by written consent); § 4105 (deposition 
to be written by officer or witness or .. some 
disinterested person"); Wyoming: Compo 
St. 1920, §§ .5837, 5841 (like Oh. Ann. Codl' 
§§ 11532. 11537). 

Compare also the citations in the next 
note but one. 

For aJjidauil.8. the officer taking the acknowl
edgment is subject to the same rule: 1907. 
Malcom Say. Bank v. Cronin. 80 Nebr. 228. 
114 N. W. 158 (noting the effect of statutl's). 

• Can. St. 1913, 3-4 Geo. V. c. 13, § 25 
(provision for stenographic transcripts of 
depositions without witness' signing or reading; 
amending § 683. Crim. Code 1906); Man. 
1911, R. 11. Bond, 21 Miln. 366; W. Va. St. 
1909, c. 44, p. 382, Code 1914, § 4890 (provision 
for stenographer's transcription and for cert,ifi
cation of the transcript without signature of 
witness); and other statutes cited 81Lpra, n. 2. 

The following statute seems hardly neces
!lIlY: N. Y. St. 1912. c. 390, p. 746 (inserting 
§ 222 bin C. Cr. P.; examination before magis
trate may be taken by stenographer and 
certified by magistrllte). 

Whether Buch an officer may delegate his 
function of presiding at the taking is a different 
question one of judicial powers which is 
without the present purview. 

• Some of the improprieties noted in the 
following cases are hardly to be distinguished 
from the impropriety of a prepared depoaition 
(ante, § 787); the statutes on the present point 
have been placed in note 3, aupra: Enaland: 
1687, Newton 11. Foot. 2 Dick. 793 (clerk of 
party's solicitor, held improper); 1819. Cooke 
v. Wilson. 4 Madd. 380 (same); United Statu: 
1844, Steele v. Dart, 6 Ala. 798 (deposition in 
party'l; handwriting. rejected); 1849, Bryant 
v. Ingraham. 16 id. 116, 119 (deposition in 
party's brother's handwriting, suppressed); 
1824. Allen v. Rand, 5 Conn. 322 (deponent 
being too ill to write. a person requested by the 
defendant wrote it out for her at her house and 
it was afterwards sworn to before the magis
trate; excluded); 1875. Snyder 11. Snyder. 
50 Ind. 492. 493 (party's attorney may write 
questions. but not answers); 1866, Hurst II. 

Larpin, 21 la. 484 (party's attorney 811 l!ICliv
ener. held improper); 1813. Logan v. Steele, 
3 Bibb Ky. 230 (deposition in the handwriting 
of a nephew of the party, written in the ab
sence of the magistrate. excluded); 1831. 
Donoho v. Petit, Walker Miss. 440 (party's 
attorney as scrivener, not • ipso facto' im
proper); 1864, Cushman v. Wooster, 45 N. H. 
410. 413 (under a statute requiring the magis
trate to write the answers. an indifferent person 
may act as clerk under the magistrate's COD
trol; but the practice .. should not be en
couraged"); 1804, Mosely v. Mosely, N. C. 
Confer, 522 (deposition taken by plaintiff's 
attorney "under the view and control of the 
commissioner in the presence of the defend
ant". excluded); 1849. Farmers' &: MechllDics' 
Bank 11. Woods. 11 Pa. 99 -(party's attornp)" 
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The solution reached by the Courts seems to be, properly enough, that the 
deposition will not be rejected on this ground unless on its face (and perhaps 
together with circumstances otherwise shown) it appears clearly to be in 
language which the witness could not have used.1 It is on this principle 
that a prepared deposition is rejected (ante, § 787). 

The act of writing should of course be done immediately, not afterwards 
from recollection.2 The use of stenography in taking depositions, the trans
lation being made afterwards, removes the substance of this danger; but it 
would seem that the translation into longhand ought to be made before the 
consummation of the taking, since otherwise there would be no check upon 
possible errors.3 . 

§ 805. Same: Reading Over and (1) Since the writing is to stand 
as the witness' own words, and since there is always an indefinable coefficient 
of error in transcription, there should be given a final opportunity for correc
tion by the reading over to or by the witness, of the writing as completed. It 
has been customary in statutes to make special provisions for this.l 

(2) The witness' signature may be regarded either as necessary to constitute 
the writing his by adoption, or as symbolically equivalent to a knowing as
sent to its tenor (thus dispensing with the reading over), or as an additional 
means of identifying the person of the "'tness. Whatever the legal theory, 
it is usually treated as a technical requirement indispensable under the 
statutes. 

writing the deposition. allowable when con- '11081. n 1380-138.1. For the same reason. the 
sented to); 1853. Wertz v. May. 21 Pa. 274. rulings upon them. depending on local word-
279 (deposition taken down by the defendant's ings. eannot profit'lbly be examined here; the 
counsel. the plaintiff's counsel present and con- following cases illustrate their method: 1893. 
senting. admitted). Moller v. U. S .• 13 U. S. App. 472. 479. 6 C. C. 

§ 804. I The following rulings deal with A. 459, 57 Fed. 490 (same); 1902, Louisville 
affidavits. but the principle is the same: 1811, &: N. R. Co. II. Carter, Ky. .66 S. W. 508 
Fowler II. State. 5 Day Conn. 82 (a complaint. (press-copy of unsigned deposition taken in 
signed by the prosecuting witness. and praying another case. verified by the notary, excluded: 
for inquiry by the grand jury; excluded. be- here improperly, because the deposition Willi 

cause drawll up by a justice of the peace in offered only a~ an admission, under the prin
legal language. and therefore not fairly repro- ciple of § 1075, post); 1836. People II. Moore, 
senting the witness' own statements): 1877, 15 Wend. N. Y. 419, 421 (the statute does not 
State ~. Elliott, 45 Ia. 486 (deponent made require a reading over to a witness. because it 
affidavit before a justice of the peace; but. must be signed by him, and hence the failure 
as two-thirds of it appeared to be in the lan- to read over merely discredits. and does not 
guage of the justice and it was not read over to exclude such a deposition; but the statute re
the deponent before he signed it, the Court quires a reading over to an accused. because it 
rejected it). need not be signed by him, and hence a reading 

11822, R. 11. Sexton, Chetwynd's Suppl. to onr must be shown); 1921, McNally, Inc. 
Burn's Justice. quoted in Joy, Confessions, 19 II. Chapin, Sup. App. Div., 189 N. Y. Suppl. 
(confession not taken d(Jwn by the officer {rom 441 (deposition not read over or subscribed, 
the lips of the accused, but written out after- inadmissible); 1898, Zehner II. Lehigh C. & N. 
warde from recollection; excluded). Co.. 187 Pa. 487, 490, 41 At!. 464 (longhand 

• 1899, Kyle II. Craig, 125 Cal. 107. 57 Pac. translation must be read over and signed by 
791 (notary'B havinB the deposition taken in the witness): 1908. SI9.ughter CO. II. King 
shorthand and then written out in longhand Lumber Co., 79 S. C. 338. 60 S. E. 705 (depo
before signinB, held proper). sition taken directly by typewriting. without 

§ 805. I These statutes depend so much on shorthand transcription. need not be read over, 
detailed provisions that it is impracticable to under 23 State. at L. p. 1072); 1899, 
reproduce them hero; a guide to their place in Shepherd II. Snodgrass, 47 W. Va. 79, 34 S. E. 
the statute-books will be found in the citations 879 (similar). 
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(3) Supposing that the technical requirements of a reading over and sign
ing are not fulfilled, a difference then arises between a deposition in the strict 
sense (i.e. testimony taken' de bene' before a mere commissioner for later use 
in a trial) and testimony before a committing magistrate in criminal cases. In 
the former instance the testimony is exclusively to be found in the writing, 
because a deposition is the creature of the statute or order granting the judi
cial officer's authority, and thus, if the writing fails in the above requirements, 
it never becomes testimony, and there is no testimon~· of that witness (post, 
§ 1331). In the latter instance, on the other hand, the oral utterance was 
already testimony in that stage; it might become written testimony if a 
writing of the required sort was consummated; but, if not, then at least it 
remained oral testimony. Hence, it could be proved as such, by any ordinary 
and proper evidence. This might be done by calling a person who heard it 
(post, § 1330), or by accepting (under the exception to the Hearsay rule) the 
magistrate's official report of the testimon~· (post, §§ 1326 ft, § 16(7), or by 
accepting the stenographer's testimony, either speaking on the stand with 
the notes as a record of recollection (ante, § 7:36) or certifying officially to 
it under an exception to the Hearsay rule (post, § 1G69). Moreover, even a 
deposition, imperfectly taken as such, may by the party's adoption of it be
come his own admission (post, § 1075). 

§ 806. Same: Other Principles discrimjnated. (1) For depositions, the 
rules as to leading questions are in general the same as for oral testimony 
(ante, §§ 769 fr.). 

(2) Whether the interrogatories must be specific and the answers respo1l8ive 
involves the question of adequacy of opportunity for cross-examination (post, 
§§ 1393, 1394). 

(3) The prohibition of a prepared draft of answers has been already con
sidered in dealing with the general rule against improper suggestion (ante, 
§ 787). 

(4) The authoi"ity of the officer and the technical formalities of caption, cer
tificate, and the like involve questions of procedure, beyond the present pur
view; they are briefly noted under the He-,rsay rule (post, §§ 1376, 1676). 

(5) The auihentication of the deposition also involves statutory details of 
trial procedure not within the present purview; but so far as the evidential 
principle of authentication is concerned, its rules are dealt with elsewhere 
(post, §§ 2129 if.). 

(6) The requirement of cross-examination, or notice and opportunity there
of, as indispensable to the use of a deposition, is a question of the Hearsay 
rule (post, §§ 1377 if.). 

(7) The necessity of showing the deponent deceased, absent, or otherwise 
unavailable, in order to resort to his deposition, involves the rule of Confron
tation (post, §§ 1401 if.). 

(8) The treatment or a deposition as an admission by the party using it at 
a former trial involves the doctrine of Admissions (post, § 1075). 
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(9) The time of making objections to testimony in a deposition depends upon 
the general rule for Objections (ante, § 18). 

§ 807. Absent Witness' Temmony admitted. The testimony of an absent 
witness may be admitted by the opponent's consent in order to prevent a 
postponement on behalf of the party desiring to call him. The admission 
may be either that the alleged testimony is true, or merely that it would have 
been delivered as alleged; the statutes differing in their provisions. The 
alleged testimony, forming the subject of the Admission, is of course usually 
presented in written form, either as an affidavit of the witness himself or as a 
stipulation agreed to by counsel. It appears in the cause solely by virtue 
of the opponent's judicial admission; no question of the present principle 
therefore arises; and the subject is dealt with under the head of Judicial 
Admissions (post, § 2595). 

§ 808. Official Statements and Priva.te Writings, UDder Hearsay Exceptions; 
Opponent's Admissions. Cnder the various Exceptions to the Hearsay rule, 
statements in writing are often admissible. So far as any questions under 
the present principle arise, they can be more conveniently examined under 
the respective Exceptions to that rule (post, §§ 1420-1797). 

An opponent's e.rfrajudir.ial admissions are frequently in written form; 
such questions as arise for them under the present principle are dealt with 
under Admissions (post, §§ 1070-1075). 

D. INTERPRETED TESTIMONY 

§ 811. Deaf-mutes, Aliens, Inaudible Witnesses; Interpreters and Transla
tions. The mode of communication will usually be in words or other symbols 
directly intelligible to the tribunal. If the witness cannot employ a mode 
thus directly intelligible, some intermediary may and must be sought who 
can interpret the witness' mode into the ordinary one: 

1851, WITHERS, J., in Kuhlman v. Brown, 4 Rich. L. 479, 485 (admitting a translated 
deposition): "Upon general principles it is contended that our law exacts the English 
tongue as its only language. This is true as to the pleadings, and it is also true that it 
speaks that language to the jury. But is it true that it hears no other? Every day ex
perience testifies the contrary. Any language is heard in court where a foreign witness 
must be used there. And what is the office that the law performs? It requires that 
means shall be furnished by the actor on that occasion, or in some manner provided, to 
convert the testimony, clothed and adduced in a foreign tongue, into that which the jury 
who are to estimate it comprehend. . .. It is enough to remark that every expedient 
should be favorably regarded, and that most favorably, the tendency of which gives the 
strongest promise of an intelligible transmission of the evidence to the jury through a medium 
capable, faithful." 

It is clear that testimony must not be allowed to fail if some process of in
terpretation is available. The conditions under which it is to be resorted to 

the simple dictates of cautious common sense: 
llS, 
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(1) Interpretation is proper to be resorted to whenever a necessity exists, 
but not till then: 1 

1858, O'BRIEN, J., in R. v. Burke, 8 Cox Cr. 45, 47: "The value of this test [cross-ex
amination] is very much lessened in the case of a witness, having a sufficient knowledge 
of the English language to understand the questions put by counsel, pretending ignorance 
of it, and gaining time to consider his answers while the interpreter is going through the 
useless task of interpreting the question which the witness already understands." 

1908, Mr. Arthur Train, The Prisoner at. the Bar, 239: "Where the witness speaks a 
foreign language, the task of discovering eX8C"tly what he knows, or even what he actually 
says, is herculean. In the first place, interpreters, as a rule, give the substance as they • 
understand it .. of the witness' testimony rather than his exact words. It is also practi-
cally impossible to cross-examine through an interpreter, for the whole psychological signifi-
cance of the answer is destroyed, ample opportunity being given for the witness to collect 
his wits and carefully to frame his reply. One could cross examine a deaf-mute by means 
of the finger allJhabet about as effectively as an Italian through a court interpreter, who 
probably speak~ (defectively) seventeen languages." 

Whenever the witness' natural and adequate mode of expression is not 
intelligible to the tribunal, interpretation is necessary. Whether the need 
exists is to be determined by the trial Court.2 

§ 811. I The following anecdote illustrates 1906, People 11. Salas. 2 Cal. App. 537, 84 PaC'. 
the need of caution: O'Regan's Memoirs of 295 (trial Court's discretion controls); Georoia: 
John Philpott Curran, 29: "An Irish witness. 1871, City Fire Ins. Co. 11. Carrugi, 41 Ga. 660, 
Mr. Curran said, was called on the table to 665, 672, 8cmble (interpreter is not needed for a 
give evidence, and having a preference for his deposition, if the commissioners understand 
own language (first, as that in which he cuuld both languages); Rev. C. 1910, § 5864 (when 
best express himself, next, as being a poor Celt a "physical defect in any of the senses" af
he loved it for its antiquity, but above all other fects a witness, "an interpreter may explain 
reasons, that he could better escape cross- hisevidencc"); Idaho: Compo St. 1919, §7399 
examination by it), and wishing to appear (like Cal. C. C. P. § 1884); Illinois: 1912. 
mean and poor and the-refore a mere 'Irish', People 11. Rardin, 255 III. 9, 99 N. E. 59 (com
he was observed on coming into court to take potency determined by the trial Court; here 
the buckles [tongues] cunningly out of his a distant relative of the prosecutrix); I,!diana: 
shoes. The reason of this was asked by Burns' Ann. St. 1914, § 508 (" interpreters 
counsel, and one of the country people, his may be sworn to interpret truly whenever 
opponent in the suit, cried out, 'The reason. necessary"); 1886, Skaggs 11. State, 108 Ind. 
my lord. is that the fellow does not like to ap- 57.8 N. E. 695 (here in examining a deaf-and
pear to be master of two tongues !'" dumb peroon it became desirable to appoint 

• ENGLAND: 1858, R. ~. Burke, 8 Cox Cr. another deaf-and-dumb person 11.8 a second in-
45. 55, 56, 60, 61, 64. terpreter through whom the first communi-

CANADA: 1916, Donkin 11. The Chicago cated; held, that the number, etc .. was in the 
Marn, 28 D. L. R. 804, Can. trial Court's discretion, under the statute); 

UNITED STATES: Alabama: Code 1907, Iowa: 1889, State 11. Severson, 78 Ia. 653,43 N. 
§ 4010 (" Interpreters may be sworn to in- W. 533 (interpreter allowable in trial Court's 
terpret truly, when neces.qary"); A~ka: discretion) ; Kanaas: Gen. St. 1915, § 7249 (an 
Comp. L.1913, § 1493 (like Cal. C. C. P. § 1884, interpreter may be sworn "whenever necee
first part); Arizona: Rev. St. 1913, Civ. C. sary"); 1920, Beall 11. Spear, 106 Kan. 690, 
• 1687 ("The Court may when necessary 189 Pac. 938 (statute applied; interpreter 
appoint interpreters"); Arkamll8: 1906, here refused, the judge believing that witness 
Dobbins 11. Little Rock R. &: E. Co., 79 Ark. could understand English); Kentuckll: State. 
85, 95 S. W. 794 (deaf-mute); California; 1915, § 181 (provision for interpreter for 
C. C. P. 1872, § 1884 ("When a witness docs mother in bastardy proceedings); , 1020 
not understand and speak the English lan- (official interpreter in general); Muriasippi: 
guagl.', an interpreter must be sworn to interpret Code 1906, , 792, Hem. , 576 (interpreters 
for him"; .. any person a resident of the may be used .. when necessary "); M U8C¥Uri: 
proper county" may be summoned by the Rev. St. 1919, § 234.3 (Courts may appoint 
judge to act); 1895, People 11. Young. 108 Cal. interpreters, to interpret testimony, and 
8, 41 Pac. 281 (applying the statute); 1903, to translate .. allY writing necessary to be 
People 11. Morine, 138 Cal. 626, 72 Pac. 166; translated"); Montana: Rev.C.19Z1,110538 
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There are three general classN; of persons for whom such a necessity may 
exist: (a) persons organically unable to use words, and obliged to communi
cate b~' ordinary gestures or b~' a systematic sign-language, i.e. most com· 
monly deaf-mutesj 3 (b) persons speaking exclusively or more naturally a 
language alien to that used by the tribunal;4 (c) persons unable, through 
(like Cal. C. C. P. § 1884); 1~18. Statl' 1). 11881. Cowley 1'. People. 83 N. Y. 478 
Ini~h. 55 Mont. 1. 173 Pac. 230 (applying Rev. (Folger. C. J.: "A deaf-mute ... is now 
C. § 7894); Nevada: Rev. L. 1912. § 5430 taught to give ideas to his fellow-men by signs. 
(like Cal. C. C. P. § 884); New Mexico: here and his deprivation of some of the common 
the bi-lingual population em\lhasi:l!~s the proll- faculties of humanity does not ell:elude him 
lem. and interpretation is as a right prote~ted from the witness-ball:. The signs he makes 
hy constitution: Const. 1911. Art. II. § 14 must be translated by an interpreter skilled 
('. In all criminal prosecutions the accused and sworn "). 
shall have the right ... to have the charge Accord: England: 1786. Ruston's Case. 
and testimony interpreted to him in a language 1 l&ach Cr. L .• 4th ed .• 408; 1827. Morrison 
that he understands"); Annat. St. 1915. v. Lennard. 3 C. & P. 127. Best. C. J.; Canada: 
§ 1378 (" Whenever necessary. un interpreter Dom. R. S. 1906. c. 145. Evid. Act. § 6 (quoted 
shall be appointed by the Court"); § a199 ante. § 488). Alta. St. 1910. 2d seas .• Evidence 
(justi~e of the peace. in .. any CRUse in which he Act. c. 3. § 18 (" A witness who is unable to 
may deem it necessary". may employ an in- speak may give his evidence in any other 
terpreter); Oregon: Laws 1920. § 855 (" When manner in which he can make it intelligible ") ; 
a witness docs not understand and speak the Sask. Re". St. 1920. e. 44. § 38 (like Alta. 
English language. an interpreter shall be St. 1910. c. 3. ~ 18). and the other Canadian 
sworn to interpret"); Pennsyll'UlliG: St. statutes quoted ante, § 488; United Statea: 
1919. May 8. Dig. 1920. § 12499 (Court of 1906. Dobbins v. Little Rock R. & E. 
common plelll! may employ interpreters as Co .• 79 Ark. 85. 95 S. W. 794 (deaf-mute's 
necessary); Philippine Islands: C. C. P. 1901. testimony taken by a sign-interpreter. instead 
§ 12 (" Any party or his counsel may examine of through \\Titten questions and answers); 
witnesses and make oral argument in English 1830. State t'. DeWolf. 8 Conn. 98; 1840. 
or Spanish. which shall then and there 00 Snyder't'. Nations. 5 Black!. Ind. 295; 1817. 
interpreted into other language by a court Com. v. Hill. 14 Mass. 207; Minn. Gen. St. 
interpreter whenever the other party or his 1913. § 7469 (a deaf or dumb person charged 
counsel does not understand the language in with insanity is entitled to an interpreter" as 
which the examination or argument is made. a matter of absolute right "); 1893. State v. 
and so requests. and may submit any petition. Howard.U8 Mo. 127. 144.24 S. W. 41; 1845. 
motion. pleading. brief. document or evidence People v. McGee. 1 Denio N. Y. 21; Wis. Stats. 
either in English or Spanish without an ae- 1919. § 4205m (interpreter shall be used for 
companying translation into the other Inn- deaf-mute. as accu5(ld or witness). 
guage: provided. however. that in cases in So also for one made mute hy phl/rical 
which all the parties or counsel stipulate in violence: 1899. Roberson 1). State. Tex. Cr. 
writing. or the accUSed in a criminal action • 49 S. W. 398 (witness injured by violence. 
requests the language used in the record shall and able to testify only by nods or shakes of the 
be in accordance with such stipulation or re- head or by writing; allowed); and the cases 
quest; and that proceedings in justice of thll cited POBt. § 1445. under DyiTl{} Dec/aratio7l8. 
peace courts shall be in the Spanish language The difference in these cases is that. while the 
unless the justice speaks English and ther~ is witness uses an abnormal mode of communica
an official interpreter or all the parties or their tion. yet it docs not need a special interpreter. 
counsel speak English "); Porto Rico: Rev. It is said in Morrison v. Lennard. supra. that 
St. & C. 1911. § 1411 (like Cal. C. C. P. ~ 1883. the deaf-mute. if he can. should by preference 
adding the Spanish language in the alterna- write. instead of using signs. This does not 
tive); TewB: Rev. Civ. Stats. 1911. § 3661 seem sound. and is denied in State~. DeWolf. 
(commissioner taking deposition. "when he State v. Howard. supra; he should be per
shall deem it expedient". may have an inter- mitted the most fluent and natural mode. 
preter "to facilitate the taking"); § 3648 For the testimonial capacity of a deaf-mute. 
("The court may when necessary appoint see ante. ,498. 
interpreters"); Rev. C. Cr. P. 1911. § 816 • Whether the v:itness is sufficiently fluent 
("When a witness does not understand and in the language of the tribunal is a question for 
speak the English language. an interpreter the trial Court: cases cited in note 2. supra. 
must be sworn to interpret for him"); Vir- For an anecdote of Lord Eldon·s. Ulustrat
ainia: Code 1919. , 6223 (interpreters shall ing the results that may befall from allowing 
be sworn "when necessary"); Wut Virginia: question and answer in any but the orthodox 
Code 1914. c. 130. § 30 (" Interpreters may be language. see Twiss' Life of Eldon. I. 175. 
sworn truly to interpret. when necessary"). When the jury is taken 'de medietate 
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diffidence or illness, to speak loud enough for the tribunal to hear dis
tinctly.' 

(2) If interpretation is necessary, and no adequate means of securing it 
is practicable, the testimony is lost, for without adequate communication 
(ante, § 766) there can be no testimony.1I 

(3) What sort of. a person is a proper one to be interpreter, is a question 
depending much on the circumstances,7 and should be determined by the 
trial judge. 

lingUle', it would seem that a necessity exists 
for interpreting all the testimony, because one 
or the other set of jurymen will not under
stand some of the witnesses. In Chief Justice 
Martin's History of Louisiana (p. 345) is de
scribed a situation, in early times in that State, 
which nearly amounted t{) a disregard of this 
principle, and illustrates the possibilities of 
novel questions in a region of mixed races. 
Courts of justice were furnished '\\ith interpre
ters versed in the French, Spanish. and English 
languages; and these translated the e,idcnce 
and the Court's charge, but not the arguments 
of counsel. The case was often opened in the 
English language, and those of the jury not 
familiar with it were allowed to retire to the 
gallery. The defence being in French, a similar 
privilege was then allowed to those jurymen 
who did not understand that language. The 
jury tben retired. and, each contending that 
the argument he had heard was conclusive. a 
verdict was finally reached as best they could. 

• 1691. Lord Mohun's Trial. 12 How. St. 
Tr. 990 (a boy-witness could not speak loud 
enough; and the defendant requested that 
"one of the officers of the court mny come down 
to the bar, and repeat from his mouth to the 
Court what he saith", which was done); 
1716. Earl of Wintoun's Trial. 15 How. St. Tr. 
804. 861 (the accused speaking very low and 
inaudibly. a person was sworn and stood by 
bim repeating his words. but the accused was 
directed to speak loud enough for the prosecut
ing counsel to hear); 1857. Spollen's Trial, 
Ire .• pamphl. p. 47 (similar. for a child speaking 
low); 1858. Conner v. State. 25 Ga. 521 (words 
of a witness too ill to speak above a whisper 
may be communicated to Court and jury by 
another pt'rson sworn for the purpose). 

• 1660. Peters' Trial. 5 How. St. Tr. 1116. 
1128 (Dr. Mortimer sworn: "Me Lar. me ha 
eerd de king etc. "; Court: "We cannot under-
8tand a word"; Counsel: .. He is a French
man. my lord"; Court: "Pray let there be an 
intP.rpreter"; one Mr. Young was sworn to 
intP.rpret truly his evidence; but it being 
aftP.rwards found difficult and troublesome. the 
eounael waived his evidence. and prayed an
other witness might be called; Dr. Mortimer: 
"Me Lar. me can peak Englis "; Counsel: 
"No, no. pray sit down"). In R. 1). White
head. L. R. 1 C. C. R. 33 (1886). is an example 
01 failure 01 testimony mainly through in-

ability to communicate. The traditional 
anecdote of the Irish judge addressing the 
inaudible witness (" Witness. for the sake of 
God and your expenses. speak up! ") hints ai..o 
that incomprehensibility is equivalent to in
competency. 

For the exclusion of the direct examination. 
because cro8s-examination hll8 failed through 
illness or contumacy, see post. § 1391. 

; ENGLAND: 1682. Coningsmark's Trial. 
9 How. St. Tr. 1. 37 (witness speaking both 
English and French allowed to repeat his 
testimony in French to those of a jury • de 
medietnte linguw' who do not understand 
English; bue on further objection an inter
preter was used). 

UNITED STATES: California: C. C. P. 1872. 
§ 188~ (" any person. a resident of the proper 
county". may be used) ; Illinois: 1890. Chicago 
& Alton R. Co. t. Shenk.131 Ill. 283. 23 N. E.4a6 
(damagc to property; a person who had testi
fied for defendant. allowed to he used as in
terpreter for another witness of defendant): 
1908. People v. W(:ston. 236 Ill. 104. 86 N. E. 
188 (deaf-mute; the judge may cause the wit
ness and the proposed interpreter to be ques
tioned for ascertaining the feasibility of inter
pretation. but on demand the jury should be 
removed during this stage); 1912. People t, 

Radin. 255 Ill. 9. 99 N. E. 59 (rape; an 
Assyrian whose great-great-grandfather was 
the same as the prosecutrix' ancestor. allowed 
to interpret for the prosecutrix); 1916, People 
v. Murphy. 276 1I\' 304. 114 N. E. 609 (murder 
of a police-officer; another police-offieer, held 
not disqualified as an interpreter); Indiana: 
1920. Bielich 1). State. 189 Ind. 127. 126 N. E. 
220 (a police-officer who arrested or detained 
the accused should not be assigned as his 
interpreter on the trial); Iowa: 1899, State v. 
Burns. ' Ia. • 78 N. W. 681 (friend allowed 
to act as deaf-mute's interpreter); Maasachu
setts: 1911. Com. I). Shooshanian, 210 Mass. 
123. 96 N. E. 70 (a witness who understands 
both languages may give a translation of • 
conversation heard by him, without calling 
an interpreter); Missouri: 1907, State ~. 
Smith. 203 Mo. 695. 102 S. W. 526 (like State 
I). Burns. In.); Pennsylvania: 1920. Com. 1). 

Pavao 268 Pa. 520. 112 AU. 100 (interpreter 
may also be 11 witness to other matters); Porto 
Ri<;o: Rev. St. & C. 1911. § 1411 (the court 
interpreter officiates; but the parties may BUb-

121 



• 

§811 TESTIMONIAL COMMUNICATION [CHAP. XXVII 

Courts in the metropolitan cities do not exercise sufficient care to provide 
a staff of honest and competent interpreters. They become callous to the 
grist of petty criminal cases; and they tend to forget that one of the cruelest 
injustices is to place at the bar a person of alien tongue and then fail to pro
vide him with the means of defending himself by intelligible testimony. Many 
Courts are open here to severest censure. 

(4) The Jonn of interpretation will ordinarily be oral. Even for letters 
or other documents offered to the jur~" it may be oral,S on the principle of 
§ 799, ante; though a written translation is customarily employed. 

For depositions, however, which in the modern legal theor~' exist onl~' in 
writing (ante, § 802), the translation must equally be in writing; and stat
utes sometimes prescribe this. The time of translation must for ordinar~' 
oral testimony to the jury be immediate; but for depositions it would seem 
that this is not essential, at least where (as is usual) the Commissioner tak
ing it understands the witness' language and the translation is needed only 
for the trial-tribunal.9 

§ 812. Same: Other PrinCiples discriminated. (1) By the Hearsay rule, 
every witness must be subject to the opportunity of cross-examination; an 
interpreter is a. witness to the other witness' words; hence, the interpreter's 
report of the other witness' testimony cannot be used at another trial with
out calling or accounting for the interpreter (post, § 1810). Whether a party 
is entitled to the interpretation of the testimollY against idm involves also the 
right of cross-examination (post, § 1393). 

(2) By an exception to the Hearsay rule, official statements lawfully au
thorized may be used without calling the officer; under this principle, an 
official interpreter's translation may sometimes be used without calling him 
(post, § 1(69). 

stitutc a person selected by themselves); 
TCXM: 1900 .. Jacobs r. State. 42 Tex. Cr. 353 • 
59 S. W. 1111 (witness sequestrated may be 
brought ill as interpreter); Uroh: 1895. People 
t'. Thiede. 11 Utah 241. 39 Pac. 837 (a juror 
may be an interpreter); Vermont: 1915. State 
r. Gomez, 89 Vt. 490. 96 At!. 190 (assault with 
intent to kill; an acceptable interpreter having 
been appointed for the accused. his objection 
to the State's interpreter as incompetent and 
unfriendly. was held not tenable); Washington: 
1€96. State r. Thompson. 14 Wash. 285. 
44 Pac. 533 (a person who was a witness and 
related to the prosecutrix. held not proper to 
be an interpreter). 

For tho qualifications of an interpr<Jter with 
reference to akill in the alien lanflUQqt', see an/l.:. 
,571. 

• 1867. Kuhlman V. Medlinka. 2{! Tex. 
392. 

• Eng. 1821. Atkins 11. Palmer. 4 B. & Ald. 
377 (depositions need not be .. translated at 
the time they nre taken"; here the sworn 
interpreter's translation of Italian depositions 

mado six weeks la ter. nnd annexed to them. was 
received; yet the commissioners may require 
translation at the time); U. S. 1916. Arizona 
Eastern R. Co. v. Bryan. 18 Ariz. 106. 157 
Pac. 376 (deposition by one not speaking Eng
lish need not show who was interpreter or 
whether sworn); 1851. Kuhlman v. Browa. 
4 Rich. L. S. C. 479. 485 (deposition n('cd not 
be translated by interpreter hefore the com
mission nor accompanied hy a translation: 
but may be orally translated when used; best 
opinion); 1870. Cavasos t'. Gonzales. 33 Tex. 
133 (dt'position need not be written in their 
domestic language, but may be translated on 
offering it). Rules are sometimes prescribed 
by statute; e.g. Onto Rules of Court 1913 
§ 283. 

The following ruling is BOund: 1898. Meyer 
I). Rothe. 13 D. C. App. 97. 102 (a notary taking 
down a deposition. and skilled enough in the 
witness' language to translate as he writes 
down. need not be sworn as an interpreter: 
good opinion by Morris. J.). 
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(3) A person conversing with a third person through an interpreter is 
not qualified to testify to the other person's statements, because he knows 
them only through the hearsay of the interpreter. Ordinarily, therefore, 
the third person's words cannot be proved by anyone except the interpre
ter himself (ante, § 668). 

(4) A party may make an interpreter his agent to communicate; when 
this has been the case, the interpreter's statements are virtually the extra
judicial admissions of the party's agent, and thus are receivable, from any 
one who heard them, without calling the interpreter (ante, § lOi8, post, § 1810). 

(5) An interpreter must take an oath to interpret truly (post, § 1824) • 

• 
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, 

TOPIC VI (continued): TESTIMONIAL COMMUNICATION 

CONFESSIONS OF AN ACCUSED PERSON 

CIllPTEB. XXVIII. 

§ 815. Rwe applicable to Confessions 
of an Accl.Sed only, not of a Witness or a 
Civil Part . 

§ 816. ~dmissions, Confessions, and 
Hearsay Statements against Interest, dis
tinguished. 

1. History , 
817. Different StaJ!:es of the Doctrine. 
818. Confessions In the 1500s and 

1600s. 
§ 819. Confessions in the Second Half 

of the 17oos. 
§ 820. Confessions in the 18OOs. 

... 2. PI inciple of the Exclusion 

§ 821. What is a Confession? Denials, 
Guilty Conduct and Self-Contradictions, dis-
. lshed. 

822. Principle of Exclusion is the 
Untrustworthiness of the Testimony under 
certsjfl conrutions. 

§ 823. Other Theories not sanctioned; 
Self-Crimination Privilege, rustinguished. 

§ 824. Practical Tests resulting from 
the above Principle: (a) Was the Induce
ment sufficient by possibility to elicit an 
untrue ('.onfession of Guilt? 

• 825. Same : (b) Was the Confeseion 
inducoo by a Threat or a Promisc, by Fear 
or Hope? 

• 826. Same: (c) Was the Confession 
Voluntary? 

3. .. Penon in Authority" 

§ 827. Introductory. 
§ 828. Threats or Fromiscs in General. 
§ 829. Threats or Promises connected 

with Legal Immunity! Relief, ete. 
• 830. Same: Umted States Doctrine. 

§ &33, Threat of Corporal Violence 
(Rack, Whip, Lynching, "Sweat-box"). 

§ 834. Promise of Pardon. 
§ 835. Inducements involvinJ!: Lighter 

Punishment, Milder Treatment lD Prison, 
Reward of Money. 

§ 836. Promises of other Favorable 
Legal Action (Cessation of Prosecution, 
Release from Arrest, Abstention from 
Arrest). 

§ 837. Assurance that "Wllat you say 
will be uscd for you". or "uscd against 
you." 

§ 838. Assurance that "You had better 
confess." 

§ 839. Sundry Phrascsand Inducements. 
§ 840. Influence of a Religious or Moral 

Nature, 
§ 841. Confession induced by Trick 

or Fraud; Confession while Intoxicated. 

5. Nature of the Inducement (con· 
tinued): Confessions under A. uat, 
or EuuJination by a. or 
in other Legal Proceedings 

§ 842. Orthodox Principle. 
§ 843. Principle of Voluntariness: (1) 

Common Form. 
§ 844. Same: 

Form. 
(2) Modern Englisb 

§ 845. Same: (3) Selden's Principle 
of Mental Agitation. 

~ 846. Status of the above Principles 
to-day. 

§ 847. English Practice: 
sions while under Arrest, 

(1) Confes-

§ 848. Same: (2) Confessions as Ac
cused before a Magistrate, without Oath. 

§ 849. Same: (3) Confea"ions as Ac
cused before a Magistrate, under Oath. 

§ 850. Same: (4) Confessions by a 
Witness upon Oath. 

4. Nature of the Inducement § 851. Rulings in the U. S.: (1) Con-
, fessions while under Arrel!t j Continuous In-

t 831. CompetingRulesjStatutorjDefi- terrogation. under Arrest ("Third Degree 
nitions. ' Sweat Box' "). 

, 832. Advice that" It would be better § 852. Same: (2), (3), and (4). Con-
to tell the truth" I or its equivalent, fessions made as Accused before a Magistrate 
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with or without Oath, or as a Witness on 
the Stand. 

6. E:dstence of the Inducement 

§ 853. ~neral Principle. 
§ 854. Did the Inducement come into 

Existence at all? 
§ 855. Was the Inducement brought to 

an End? 

7. b, Subsequent Facta, 
as curing the Defect 

§ 856. ~neral Principle. 
§ 857. Admission of the Part Confirmed, 

or of the Whole? 
§ 858. Prevailing Doctrine; No Part 

of the Confession received, but only the 
factof Discovery in consequenee of Accused's 
Inforlllr..tion. 

§ 859. Discovered Facts themselves al· 
ways admissible. 

8. other Principles applied to 
ConfesaioDII 

\ 
§ 860. Burden of Proof; Must the Prose. 

cution show that no Improper Inducement 
existed? 

§ 861. Judg(J and Jury; Whether the 
Confession is Voluntary, is a question for 
the Judge. 

§ 862. Discretion of the Triel Judge. 
§ 863. Proving all the Parts; Reduction 

to Writing by a Magistrate; Confessions 
of Third Persons and Co-Conspirators . 
Sufficiency for Conviction when Uncorro~ 
rated, in Homicide, Bigamy, and Divorce. 

9. Status of the Doctrine of 
ConfeaaiuDII 

, 865. Explanation of Sentimental Ex
cesses in the law of Confessions. 

§ 866. Value of Confessions; Explana
tion of Conflicting Opinions. 

§ 867. Futuro of the Doctrine. 

§ 815. Rule applicable to Confessions of an Accused only, not of a Witnees 
or a Civil Party. Among the circ1Jmst~ces that may be fatal to the trust
worthiness of a testimonial narration is the fact that it is the 

, -inducem entto , substitute -soinetnmg else 
--than the trut.h" The statement thus presented may appear so likely to be 

the result of such an influence that it will be rejected as testimony (on the 
general principle of § 766, ante). The influence which might thus affect it 
would be some advantage directly conditional on the substitution of a fictitious 
for the truthful statement. This advantage will be, in general, either the defi
nite acquisition by the witness of some valuable advantage (as compared with 
his remaining without this advantage), or his escape from a disadvantage now 
threatening; though these two (as will be seen) are in effect reducible to one. 
The situation of a person charged with crime is obviously peculiar with refer
ence to the circumstances under which these advantages will be pre
sented, as well as to their nature and force; and thus, in history and in prin
ciple, statements in the nature of confessions of guilt by an accused person 
stand somewhat apart and call for a separate treatment in the law of 
Evidence. 

(1) The development of the principle of confessions has been due 
(as may be later noticed) to the t . 

which grew up during the latter half of the 17008 -, part of the 1800s, 
and was generated as a natural from the harshness and unjust sever-
ity prevailing in penal' up W~ sh,?uld 
quently not~'KPect to find the principle recognized outside the Scope "oTCrimi
nal pr.osecutions. " The policy and 'tbe-'h1StOry'oftlllnule'alike--dictate its 
limitatiOns; so that in civil casea no rule would be looked for which excluded 
the oppo:nng paTty' 8 acknowledgment of a debt or other claim because of 
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its extortion by duress. l Since admissions are never conclusive, but may 
always be explained away and discredited by their maker as due to his in
advertence or mistake (past, § 1085), there is no necessity for an exdusionary 
rule based on theory of duress. All analogies suggest that the party's ad
mission be received, subject to his proof of the threats or other circumstances 
of duress which may have extorted it. It would follow, then, that in a civil 
case the admissions of an opponent, when offered, are not to be tested or 
excluded by any rules of confession applicable to the accused in a criminal 
case. 

(2) For duress of a witness, not being a party, the same considerations 
would prescribe that there be no exclusion on the ground of extrajudicial 
t!trea~ or other form of coercion; and this is in practice universally assumed 
to be the law; 2 for, in the first place, the facts could be brought out on exami
nation (post, § 949) and given due weight; in the next place, the judicial 
power must be assumed sufficient to protect the witness from any serious ap
prehension of physical harm; and, finally, the existence of any rule of exclu
sion on this ground would conflict with the laudable tendency of the past 
two generations to admit testimony as freely as possible and trust to the 
examination to disclose its weaknesses. As for that form of duress which 
arises from the intimidating manner and words of the examining counsel, its 
effective prohibition is within the control of the judge; and it is of COurse 
more properly dealt with by the prevention of the act of coercion when it 

'815. 1 The authority. oddly enough. is 
scanty: Enoland: 1814. Stockfleth v. Dc 
Tastet. 4, Cump. '0 (improper exumination 
before bankrupt commissioners; held ad
missible. inespective of the mode of obtaining 
it. though "he will not be bound by it" if 
obtained by duress or imposition); 191~ 1 
Hurst~. Evans. 1 K. B. 352. 358 (Lush. J.: 
.. A confession to a police officer is always ex
cluded if the confession was induced by a prom
ise or threat; but in Ii civil case. if a witness 
had made a statement to the police implicating 
himself. it would be impossible to exclude it") ; 
United State,: 1859. Fidler v. McKinley. 21 
Ill. 308. 309. 316. 318 (breach of promise of 
marriage; the defendant's admissions of a 
promiee of marriage. made while under anest 
n.n a charge of bastardy. to the woman's father 
'I':ho was angry and held a weapon. admitted; 
Breese. J .• diss.); 1854. Newhall v. Jenkins. 
2 Gray Mass. 582 ("The rule excluding eOll
fessions made UJlder undue influence applies 
only to the confessions of a person on trial in a 
criminal case"; here admitting te.~timony of 
convicts. given under inducements by the 
pri80n warden); 1896. McC\ahan v. Crawford. 
47 S. C. 566. 25 S. E. 123 (by consent in a 
deposition • de bene'. admissible; also. 
even if under comtlulsion; McIver. C. J .• 
diss.): 1855. Birchard 17. Booth. 4 Wis. 67. 
72 \plea of guilty in a criminal prosecution, ad
mitted in a civil action for the urns battery} ; 

1916. Campbell v. Germania Fire Ins. Co .• 163 
Wis. 329. 158 N. W. 63 (arson. us a defenre to 8 

clainl on an insurance policY; the plaintiff'S 
(·onfession admitted. semble without impo~inJ! 
the rule for criminal cases). 

Contra: 1898. Hamersley. J .• in State t'. 

Willis. 71 Conn. 293. 41 At!. 820 ("The proposi. 
tion that confessions obtained under compul
sion are inadmissible expresses a well-cstab
lished principle of evidence. It applies to ad
missions as well as to contracts. or to any act 
whose probative force depends 011 intent or 
assent"); Ga. Code 1910. § 5781 (admissions. 
if obtained 'by constraint. or by fraud. or by 
drunkenness induced for the purpose". are 
inadmissible) . 

2 The fOllOwing ru1in~s also bear on this 
question; 1905. Rawlins v. State. 124 Ga. 31. 
62 S. E. 1 (a confession of an accomplice having 
been obtained by officers through fear, but not 
being admitted. the jury were allowed. in 
weighing the accomplice's testimony on the 
stand. to consider evidence that he had been 
put in fear" and still labored under this fear ") ; 
1854. Newhall v. Jenkins. 2 Gray Mass. 562 
(cited supra); 1899, State v. Geddes, 22 Mont. 
68, 55 Pac. 919 (threats to ac~omplice, no 
ground (or excluding his testimony for the 
State); 19~:J, State 17. Miller. 68 Wash. 239. 
122 Pac. 1066 (accomplice; the opinion col
lects recent precedents). 
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is attempted (ante, § 781) than by any general rule of e~clusion for the 
• testimony. 

§ 816. Admissions, Confessions, and Hearsay Statelnents Interest, 
distinguished. Con£ession~ Jtre merely one ~p.l!.c~e!Lof admission.!b.namely, 

" .",. aCKnowl~ggm,~l!rQ1.iYllr..ia a crimi-
pI charge (post, § 821). For that particular sort the danger of untrust-

.... ~ worthiness exists, and a special rule, based on the general testimonial prin
ciple of trustworthiness of narration (ante, § 766), becomes applicable. That 
rule satisfied, the confession occupies the status of an ordinary admission; 
its relation to other rules of Evidence is therefore determined by its quality 
as an admission. For example, as an extrajudicial statement, it would or
dinarily be obnoxious to the Hearsay rule; but admissions are either not 
within the prohibition of that rule, or are an exception to it; this being the 
ground for receiving admissions in general (post, § 1048), it suffices also for 
confessions.} Again, vicarious admissions, i.e. those of agents and other 
persons, are often receivable (post, §§ 1069-1087); and here the principles 
which determine what persons' admissions are receivable e.g. agents, co
conspirators, co-defendants, and the like are equally applicable to con
fessions (post, §§ lOi6-10i9). Again, some sorts of admissions, being usually 
weak in probative value, are deemed to require corroboration before final 
acceptance by the jury; and hence certain rules of corroboration, applicable 
to a few other sorts of admissions as well as to confessions, are by some Courts 
recognized (post, §§ 2067, 2070, 2086). 

What we are here concerned with, therefore, is a special and restrictive 
testimonial principle in its application to a particular species of admissions 
called confessions; in all other aspects, confessions are included under the 
generic title of admissions and the other principles applicable thereto. Those 
principles are dealt with under Admissions (post, §§ 1048-1087). 

1. History of the Bule . 

§ 817. Different Stages of the Doctrine. There may be noted four dis
tinct stages in the history of the law's use of confessions. In the earliest 
stage (going for present purposes no further back than the times of the Tudors 
and the Stuarts) there is no restriction at all upon their reception. In the 
next stage, comprising the second half of the 17()()S, the matter begins to be 

§ 816. I It is true that confessions could 
also have entered under the Hearsay exception 
for statements of fncts against interest (post. 
S 1457). the accused not being a qualified 
witness. and could to-day be so regarded. where 
the accused. not being compellable. fails to 
take the stand. But this theory is not neces
sary to lean upon. although it has in judicial 
thought often been suggested (P/J8t. § 8(6). 
Moreover. it failed to be applied when tested 
for c01l/eni07l8 of a third person; for these. not 
being receivable as a party's admissions (post. 

§ 1076). were also not received under the 
Hearsay exception (post. § 1476). 

For confessions used as self-contradiction. 
to impeach on accused taking the stand. 
post. § 821. n. 2. 

In the early days of American juriediction 
in Porto Rico. the Supreme Court found it 
difficult to convinee the lawyers. newly intro
duced to American common law rules of Evi. 
dence. that .. confessions are Dot hearsay": 
cases cited post. § 1049. 
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considered, and it is recognized that some confessions s~ould be rejected as 
untrustworthy. In the third stage, comprising the 1800s, the principII.) of 
exclusion is developed, under certain influences, to an abnormal extent, and 
exclusion. becomes the rule, admission the exception. In the last phase a 
reaction sets in here and there, but it represents a future rather than a pres
ent movement, and little is accomplished in the way of changing the law or 
the practice. 

The rulings of the courts of the United States reflect the last two stages 
only, and involve no special development. These several stages we may 
now riotice; for here, as in other instances, some of the confusion and un
certainty has arisen from a. failme to perceive the differing values which the 
historical perspective confers upon difFerent precedents. 

§ 818. Confessions in the 1600s and 1600s. What we notice in the first 
period is that there is no doctrine about excluding "confessions" in the 
modern sense; that is, all narratives avowing guilt are accepted in evidence 
without discrimination, and particularly without question as to their proceed
ing from hope of promises or from fear of threats, even of torture. It is true 
that the term" confession" appears, and that there is a doctrine about it; 
but ill the one case the term is used ill a different sense, and in the other 
the doctrine relates to the conclusiveness, not the admissibility, of the evi
dence. Perhaps the simplest method of explaining the state of the law 
is to describe first these two doctrines, and then to indicate the absence of 
any other and exclusionary rule. 

(1) "COllfe8.~ion" a8 a plen of guilty. The technical sense of " confes
sion", then, in the earlier usage, is a plea of guilty. It was affected by a rule 
of practice of not receiving or recording such a plea under certain circum
stances; but it was not understood as including extrajudicial narrative 
avowals of guilt offered as evidence, and the rule about it did not affect such 
statements; in short, it dealt with a matter of criminal pleading, not a 
matter of evidence. This will be plain enough from the following passages 
in the earliest treatises on criminal law: 

lfi07, 8talllulford, Pleas of thc Crown, h. 2, c. 51: "If one is indicted or appealed of 
felony, and on his arraignment hc confesses it, this is the best and surest answer that can 
be in our law for quieting thc ('onseienr.e of the judge and for making it 11 good and firm 
conrlcllInation; provided, however, that the said confcssion dirl not proceed from fenr, 
m!'nace, or durcss; which if it was the ClISe, and the judge hIlS become aware of it, he 
ought not to reeeivc or record this confession, hut cause him to plead not guilty and take 
an inquest to try the matter." 

1680, Hale, PIcas of the Crown, Emlyn's ed., 225: "Concerning the plea of the prisoner 
upon his arrllignment, and first of his confession of the fact ('harged and approving others. 
When the prisoner is arraigned, lind demanded what he saith to the arraignment, either 
he confesseth the indictment, or pleads to it, or stands mute and will not answer. The 
confe~sion is eithcr simplc, or relative in order to the attainment of some other advantage. 
That which I cull a simple eonfes:;ion is where the defendant, upon hearing of his indict. 
ment, without any other respc<'t confes.~(!th it; this is Il conviction; but it is usual for the 
court, especially if it be out of clergy, to advise the party to plead and put himself lIpon 
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his trial, and not presently to record his confession but. to admit him to plead. If it be 
but an extrajudicial confession, tho' it be in Court as where the prisoner freely tells 
the fact and demands the opinion of the Court whether it be a felony, tho' upon the 
fact thus shown it appear to be felony, the Court will not l'{'('or(l his confession but admit 
bUn to plead to the felony 'not guilty.' A confession in order to some other advantage 
is either where the prisoner confesseth the felony in order to his clergy, or where he con
fesseth the offence and appealeth others thereof, thereby to become an approver, and there
upon to obtain his pardon if he convict them." I 

. Notice here, first, that a " confession" in the language of Lord Hale, " is 
8 conviction", or, in Serjeant Hawkins' phrase, "the highest conviction 
that can be made." There is no question of evidence; it is matter of re
cording a man as guilty, because he has pleaded it, and no resort to evidence 
(no" trial ") is needed. Notice, next, that the unwillingness to make the 
record of such a plea is a general and indiscriminate one, according to Hale 
(" it is usual for the Court"); but according to the others, the circumstance 
causing hesitation is that accused is overpowered by "fear, menace, or du
ress", or by " fear, menace, or duregs, or from weakness or ignorance." 
This test is one wholly appropriate to tlll~ situation, and not at all coincident 
with the modern one; and yet these authorities have undoubtedly served 
in part for precedents in the later stages. 

(2) "Confession" as dispensing 1vith the two overt-act 1vitnesses in treascm. 
The same notion of "confession" as a plea of "guilty", and in itself a "con
viction", reappears in the statutes of the 1500s and 1600s, requiring two wit
nesses to an overt act of treason. It is obvious that when a requirement was 
established (post, § 2036) as to the quantity of evidence (two witnesses), the 
requirement would naturally not apply in a case where no resort at all to 
evidence was needed, Le. where the accused pleaded guilty, that is, " con
fessed." This was evidently the notion in the statutes of Edward VI, dis
pensing with the requirement in such a case: 

1547, St. 1 Ed. VI, c. 12, s. 22: "No person ... [shall be indicted or convicted of trea
son, unless he} be accuse(\ by tv!O lawful and sufficient witnesses, or shall willingly and 
without violence confess the same." 

1554, St. 5 & 6 Ed. VI. c. II, s. 8: the same, "unless the said party arraigned shall will
ingly without violence confess the same." 2 

Now the statute was construed to give this dispensatory effect to confes
sions other than those made upon arraignment at bar. Thus: 

1664, Tong'8 Calle. Kelyng 18: "The judges all agreed that if a conspirator be exam
ined before a pl'ivy counsellor or a justice of the peace, und upon his examination without 
torture confess the treason, ii after at his trial he deny it, and two witnesses to prove that 

I 818. I So also (1716) Hawkins, PI. Cr., b. 
II, c. 31. H 1-3. 

• These stntuteR were, by some judges, be
lieved or claimed to have been repclllcd, as to 
trials, by 1 &: 2 P. &: M. c. to (155-1), whirh 
enacted that all trillis of trenson "hould from 
thenceforth be held" according to the due ordel" 

and course of the common law"; ace B.g. 
Tong's elise. I{eiyng 18. 49 (1664); and this 
contention prncticnlly prevailed during the 
Stuart period (posl. U 1364, 2036). But the 
question of its interpretation in the preacr.t 
conLection was still a ih'ing one. 
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confession, are good evidence against him that made that confession at his examination 
aforesaid; and in that ease there needs no witness to prove him guilty of the treason, for 
that confession puts it out of the stntute, which requires two witnesses to prove the trea
son unless the party shall without torture confess the same; and the confession there 
spoken of is not meant a confession before the judge at his trial, but a confession upon 
his examination." 3 

It was apparently to remedy the effect of this forced construction and 
restore to the statute its intended restrietions that the act of 7 Wm. III 
changed the phraseology of the dispensing clause: 

1695, St. 7 Wm. III, c. 3: No indictment or trial for high treason shall be had except 
on the testimony of two lawful witnesses, "unless the party indicted and arraigned or tried 
shall willingly without violence in open cOllri confess the same, or shall stand mute, etc." 

This phrasing, it would seem, should have settled the matter. But, such 
was the pressure to use summary methods towards treasonable efforts, that 
even this statute permitted a difference of opinion to arise as to the dispen
satory effect of a confession made out of court.4 Thepretext of those who 
gave it such an effect seems to have been that such a confession was itself an 
overt act, and therefore was enough if proved by two witnesses. The doubts 
were still unsettled in 1793; and the following passage shows how distinct 
the question was from that of the mere admissibility of confessions: 

1793, Anon., Discourse on High Treason, 145 (printed in Kelyng's Rep., ed. 1874): "As 
to the confession, there have been doubts whether the statute requires a confession upon 
the arraignment of the party, or a confession taken out of court by a person authorized 
to take such examination. E .... idence of a confession provcd upon the trial by two wit
nesses has been held insufficient to eonvict without farther proof of the overt acts (MS. 
1746). This point is, however, not clearly settled. But such confession out of court is 
evidence admissible, proper to be left to a jury, and will go in corroboration of other evi
dence to the overt acts." 5 

(3) Confessions in general af! admMsible. These, then, were the only 
doctrines about " confessions" lip to the middle of the 17OOs. They both 
involved the notion of "confession" as a plea of guilty and therefore as 
dispensing with the necessity of evidence; and they dealt with the con
ditions under which the effect of immediate conviction was to follow such a 
confession. 

That, apart from these doctrines, there were no others as to confessions, 
appears not merely from the general lack of record of such doctrines, but 

• Coke had advanced the same opinion a 
century before. in Ralston's Case. 3 lnst. 25; 
so. also. Anon .• 2 Andl'lrson 66. 

• This broader effect was upheld in Francia's 
Case (1716). as reported in East PI. Cr. I. 133. 
and Foster. Discourse on High Treason. c. Ill, 
'8 (Fost41r Cr. C. 241); IUld in B(lrwick's Case 
(1746). Foster Cr. C. 10. On the other hand 
in Willis' Trial (1710). 15 How. St. Tr. 623. it 
was conceded that the confession, to be suffi
cient of itself. should be .. in a court of record." 
Mr. J. Foster. in his Discourse (241). approved 

the latter doctrine. and thought thnt the former 
cnses should not be extended beyond their 
fncts. i.c. the cnse of nn examinntion before a 
mngistrate. Chief Baron Gilbert. in his 
Treatise on Evidence (p. 137; ante, 1726) had 
taken the view of Willis' Cnse. 

I In 1803 we find Mr. East (PI. Cr. I. 132) 
combating Mr. J. Foster's opinion, nnd ngree
ing with the view of the Frnncia CIUlC. Yet he 
BOOms at times to confuse the mere admission 
of a confession and its sufficiency to convict. 
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from several other circumstances. In the first place, the reports of trials, 
down to the middle of the 1600s at least, show the tribunal questioning the 
accused, and proceeding, without let or hindrance, upon whatever they 
could get from him by way of confession.6 In the next place, we find that, 
up to the middle of the 1600s at least, the use of torture to extract confes
sions was common, and that confessions so obtained were employed evi
dentially without scruple; 7 and it is clear that such a practice is inconsistent 
with the slightest recognition of the modern doctrine about the admissibility 
of confessions. In the third place, the doctrine of receiving approvers' con
fessions against themselves was nominally in full force during all this period, 
and was not in effect abolished until Hudd's Case,s in 1775. This doctrine, 
too, could not possibly co-exist with any semblance of the modern doctrine 
about confessions; for it used as evidence (and evidence sufficient in itself) 
a confession obtained by a promise of pardon, more or less contingent, to be 
sure, but still definite and probable enough to be fatal to the modern use of 
the confession.9 In the fourth place, there are many recorded trials in which 

• Cases cited post, § 2250 (hiswry of thl' 1641 and 1660, Mass. Body of Liberties, c. 45 
privilege against self-crimination). (quoted 1}Ost, § 2280). 

7 1836, Jardine, Usc of Torture in the Crim- For the history of the abolition of torture in 
inal Law of England, 58 fl. Mr. Jardine says, modern times on the Continent, see Pertile, 
further: "The last instan('e of torture in Eng- St{}ria del diritto italiano. 2d ed., 1900, vo!. VI, 
land, of which I can find any trace, occurred in pt. I, p. 449; Esmein, History of Continental 
the year 1640"; and this result seems to be Criminal Procedure (Simpson's trans!., Conti-
adopted in the acute and interesting IIrticles on nental Legal History Series), 1913, Part I, 
the subject by Mr. A. Lawrenee Lowell, "Judi- tit. II, ch. II, § 4, p. 107, lind Part III, tit. II, 
cial Use of Torture", 11 Hnrv. L. Re\·. 293. . eh. II, §§ 1-6, p. 351. 
Yet in 1664, in Tong'S Trill!. 6 How. St. Tr. 259. • Post, § 819. 
the defendant is found saying, "I confess I did • The theory and process is clearly set forth 
confess it in the Tower, being threatened with by Lord Hale (1680), Pleas of the Crown, 225: 
the rack." In The Athenian Mercury, a peri- "Before any mun shall be admitted to be an 
odical printed between 1600 and 1697 (edited in approver, he must confess the indictment in 
aelections as "The Athenian Oracle", by J. open court, and pray a coroner to be assigned 
Underhill, Cllmelot Series, 1892), a correspond- him.... Upon confessing the felony and 
ent asks whether torture to a suspected crimi- praying a coroner to be assigned, the court doth 
nal is unlawful, and the editor replies (p. 196) thesp things: 1. They assign him a coroner to 
that" 'tis neither political nor reasonable; but take his appeal; ... 3. He !!hall be removed 
were it both of these, we very much doubt the out of the strait custody, and make his appeal 
lawfulness of it; Christianity and the laws of before the coroner, that he may Dot have any 
nature seem to forbid it"; thus the law of the just pretence to say it was by duress or con-
land had as yet not shown a plain attitude to straint, and, therefore, if upon the coming back 
the editor. of the approver into court he will waive his ap-

In Scotland, it was applied even much peal, as being made by duress and against his 
later: 1676, Mitchel's Trial, 6 How. St. Tr. will, the coroner shall be examined touching it 
1207, 1232; 1680, Gordon's Trial, 11 How. St. upon oath, aDd if he affirm it was made' de bon 
Tr. 51; 1684, Semple's Trial, 11 How. St. Tr. groo', the appeal shall stand, but the approver 
985; 1684, Carstair's Trial, 10 How. St. Tr. shall be hanged ..• , If the approver be van-
687; 1688, Standsfield's Trial, 11 How. St. Tr. quished and kild upon the place in the battle, 
1371, 1387; \689, Renwick's Trial, 12 Hc.w. or if the appellee be acquitted by verdict, yet a 
St:Tr. 569, 576; 1690, Paine'sTrial, 10 How. St. judgment must be entred upon his [the ap-
Tr.754. Sir Walter Scott, in "Old Mortality" prover's) cC'nfeBBion; for his bare confession of 
describing, as of 1679, the examination of the felony is a con\·iction, it is true, but not an 
torture of the Cameronian preacher Macbriar attainder til judgment gh·en 'quod suspendatur 
(ch. 36), confessedly relies in part for his per IIollum', which is not presently entred upon 
authority on th~~ very trial of Mitchel, supra. his becoming approver. but when either by trial 

In the Colonies, it w!!~ known at I1S latc a or for any other cause before shewn, the court 
time DS Mr Jardine mentions: 1042. Brad- thinks not lit to spare his execution. • •. If 
ford's History of Plymouth Plantation, 473; the appellee be convict by verdict or battIe, or 
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such opportunities were offered that, if there had been any doctrine limiting 
the admissibility of confessions, it must have been mentioncd by judges or 
by counsel; yet it was not.10 Finally, in the treatises of Hale 11 and Buller,12 
where the doctrine would naturally be mentioned, there is in the original 
edition no such mention; while Hawkins 13 expressly declares the admissi
bility of confessions without limitation; and the passage of Gilbert,14 which 
has a limitation, was apparently intended to apply only to "confessions" 
in the old pleading-sense already described. is 

§ 819. Confessions in the Second Half of the 1700s. During the time after 
the Restoration of 1660, and in the course of the gradual, though slow and 
timid, improvement in the methods of criminal trials, there must haye been 
some extension, in the minds of bar and bench, to the usage for extrajudicial 
confessions, of the phrases and notions originally peculiar to confessions at 
bar upon p.rraignment.1 

81ain upon the field, ... in thut cal!(!, ultho' tion been made to bear testimony in modern 
the life of the approvcr is saved, yet he shall he times to law which the authors would hardly 
banished unless he obtain the king's pardon: have recognized. In Hawkins' Pleas of the 
lord Coke saith he shall have a pardon . ex Crown. h. II. c. 46. § 33, 8th ed., there is 11 
debito justilll.'" passage: .. A confession being the strongest 

10 E.g.: lO6·1, Tong's Case, Kelyng 18 (the proof of guilt, requires the highest authority"; 
judges differed as to admitting against one de- this, in earlier editions, Was a note. with the 
f('ndant the testimonY of unother given under uddition:" and this confession must be with-
promise of pardon; "but they all advi6cd that out menace or undue terror": the passage did 
no such promise should be made, nor any not appear at all in the original edition: and it 
t.hrcateninlls used to them in cuse they did not applies merely to the old sense of confession, 
give full evidence"); 1710, Willis' Trial, 15 i.e. pleas of guilty. Again. the following 
How. St. Tr. 623 (:. peculiar but nhsurd point sentimentul rhetoric: .. As the human mind 
was raised under the St. 7 Wm. III, 8upra, that under the pressure of calamity is easily SC'duced 
it excluded nil t:!xtrajudicinl confessions, and and liable, in the alarm of danger. to acknowl-
during the di~eussion the judges made such ra- edge indiscriminately a falsehood or o· truth, lIS 

murks as the following: Tracy, J.: "I never different ngitations may prevail, a confession. 
knew it disputed but n man's confession r.light whether mude upon an official examination or 
he given in evidence"; Lord Chief Baron; in discourse \\ith privute persons, which is ob-
"To say it shall not be given in evidence, there tained from u defendant either by the flattery 
is no ground for it"); 1716, Francia's Trial, of hope or by the imllre8sions of f('ar, however 
ib. 920 (a promise by the Secretary of Stnte not slightly the emotions may be implanted, is not 
to use the confession wns ulleged to have been admissible. for the law \\il1 not suffer a prisoner 
broken; no argument of the modern sort waS to be made the deluded instrlll.lent of his own 
advanced); 1722, Woodburne's Trial, 16 How. ('onviction ". ufter being interpolated by editors 
St. Tr. 62; Layer's Trilll, 16 How. St. Tr. 21: into Gilbert's und Hawkins' treatises. WB-' 
1736, Bucon, Abridgment, tit. "Evidence" widely «'opied (in Swift's treati!lC, of uno. for 
(I), p. 313 (" The confession of the defendant example, p. 132). und hus helped largely as an 
himself. whether taken on examination .. ' authority to SUllpnrtone of the modern heresies. 
or spoken in priVate discourse. has alwuys been Mr. Joy thinks it the work of Gilbert's editor. 
IIlJowed to be given in ('vidence ngnin~t the Lofft: hut there arc circumstances which 
party"). point strongly to Leach. the reporter of Crown 

II Ante 1680. Cases. and a lending counsel in criminal prllc-
It Ante 1767, Trial~ at Nisi Prius. 23G: Bul. tice in the late 1700s. 

1er'& term" confessions", though used of an § 819. I It seems, however, to have been 
answer in chancery and of letterR. evidently the custom. from the time of the trials of the 
signifies admissions in ei\il caUS(,A. 15008. in offering the depositions of accompl~u 

II 1721, Pleas of the Crown. b. II, c. 46. § 3 (and perhaps of accusers not strictly aecoln-
("It hath always been ullowcd to be given in plires or co-principals), to state, in favor 01 
evidence IIgninst the party confessing: but not their credit, that the deposition wna given 
agllinRt others "). voluntarily without torture or compulsioa; 

.. Ante 1726. 1551. Duke of Somerset's Triul, 1 How. St. Tr . 

.. Two instances will illustrate how the 515. 520: 1571, Duke of Norfolk's Triul, ib. 
texts of t~e 17008 have by editorial interpola· 958, 978. 1009, 1020; 1586, Babington's Trial, 
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It has left few direct traces in the reportsj 2 but by 1775-1785 we find its 
results coming to the surface. In 1775 in Rudd's Case,3 where the accused 
has applied for release in consequence of having confessed under an assurance 
of pardon to be received as an accomplice testifying for the Crown, Lord 
Mansfield, in discussing the practice of using approver's confessions, seemed 
to see nothing unlawful in it. But at the same time he made the first judi
cial utterance limiting the admissibility of ordinary confessions: "The in
stance has frequentl~· happened of persons having made confessions under 
threats or promises; the consequence as frequently has been that such exam i-

• 

nations and confessions have 1I0t been made use of against them on their trial." 
He was here, clearly, thinking only of persons" being drawn b~' promises and 
assurances to answer to an examination and to swear to it on oath", and not 
of confessions in general; moreover he does not intimate that anything more 
than a common practice (not a rule) existed. But in 1783, in Warickshall's 
Case,4 before Nares, J., and Eyre, B., the modern rule received a full and 
clear expression, and confessions not entitled to credit because of the promises 
or the threats bv which the\' had been obtained were declared inadmissible • • • 

in evidence. From this time on, the histor;\' of the doctrine is merely a matter 
of the narrowness or broadness of the exclusionary rule. 

At this stage, then, the ductrine is a perfectly rational one. Confessions 
apparently untrustworthy as affirmation of guilt are excluded. Under this 
principle very few were in fact excluded. Doubts about situations which 
subsequently become questionable were never heard of. Confessions were 
thought of in general as " the highest evidence of guilt"; and there was no 
general sentiment against them, no' prima facie' doubt of their propriety. 

§ 820. Confel3sions in the 18008. By the beginning of the 18005, the 
whole attitude of the judges had changed, through influences which we may 
attempt later to estimate (post, § 865). There was a general suspicion of uli 
confessions, a prejudice against them as such, and an inclination to repudiate 
them upon the slightest pretext. This attitude continued for half a century, 
when an effort to harmonize the accumulated and inconsistent precedents, 
and the impro\'ements that had taken place in criminal procedure, brought 
clearly before thc profession some of the absurdities of the results reached. 
That a confession should he excluded because it was made upon It promise 
to give a glass of gin; because the prosecutor said, " If the prisoner would 
only give him his mone~', he might go to the devil if he pleased"; because a 

ib. 1127. l1:n; WOO. Blunt's Trial. ib. 1409, 
1419 (of t.he n('ru~ed); 1645. Lord Macguire's 
Trial. 4 id. 653. 675. 

• The following casc secms to havc the ear
liest direct indication of such a doctrine; 1741. 
White's Trial. 17 How. St. Tr. 10S5 (the ac
cused's examinat.ion beforc a magistrate being 
olIered. the clerk was asked whether it was vol
Untarily given; Mr. Recorder. presiding: 
"That i8 an improper question; unless the 
prisoner had insisted and made it part of his 

case that his confession was extorted by threats 
or drawn frorn him by prOl7'lSCS; in that casc, 
indeed, it would have been proper for us to 
inquire hy \vhat means the confession wae 
procured "). In this case and Gooderc's Trial. 
ib. 105·1. it appears to ha\'e become the custom 
to entitle the report of the aecused's examina
tion 11.8 "the voluntary examination of A. B." 

• 1 Leach Cr. C. 135. 
• lb. 21:3. 
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handbill, offering a few pounds reward for evidence, was posted in the magis
trate's office; because the prisoner was told that" what he said would be 
used against him "; that such results, chronicled in the reports of the first 
half of the 18oos, could be reached in the name of the investigation of truth 
seems almost incredible, until we understand tbe explanatory circumstances. 
This explanation, lying as it does in collateral conditions indirectly affecting 
the attitude of the judges, may be here postponed (post, § 865). In the mean
time, the foregoing history will enable us to examine the orthodox principle 
of exclusion and the details of the rules laid down in the precedents. 

2. Principle of the Exclusion of Confessions 

. § 821. What is a. Confession '1 Denials, Guilty Conduct, and Self-Contra-
"..dictions, distinguished. A confession is an acknowledgment in,fxprr -' - 'cis, 

r by the accused in a criminal case, of the truth of the gui1t~, fact ''". " or 
l of some essential part of it. It is to this class of statements on:" £.he 
~resent principle of exclusion applies. 

In this sense, therefore, there are in particular three things whieh fall with
out the meaning of the term " confession", and are thus not affected in any 
way by the present rules, namely, (1) guilty conduct, (2) exculpatory state
ments, and (3) acknowledgments of subordinate facts colorless with reference 
to actual guilt. 

(1) The conduct of an accused person faUs clearly without the present 
principle, which rests on the theory that the trustworthiness of the accused's 
verbal utterances is destroyed or weakened by circumstances supplying .8. 

motive for false assertion (post, § 822). That which is not an assertion, jill· .. 
some form or another, can therefore not be within the scope of such a prin
ciple; its probative use is not testimonial but circumstantial; and the fre
quency of its emplo~:ment, free from the present rules, may be seen by perus
ing the numerous rules of circumstantial evidence (ante, §§ 272-284) which 
apply to such evidence. 

The accused's conduct, therefore, consisting in fleeing from arrest, conceal
ing the traces of crime, fabricating evidence, suppressing testimony, and other 
behavior indicative of a guilt~· consciousness, falls without the present rules:! 

§ 811. I The authorities d(mling with this 
class of evidence (arltc. §§ 272-2l:!-1) "uffici{mtly 
show that it iM IIdmitted without I't·gard to 
the confellllion-rules. 

In the courts of Tex/U IIlone. it would seem. 
the heresy prevails that conduct, may be treated 
as a confession (but note thnt in that Smto a 
peculiar statutory rule . posl. § 831 - ha3 
affeoted the genernl do~trine): 1883. Nolen 
r. State. 14 Tex. App. 474. 470 (but hero the 
gesture was \'irtually a :Ita tomen t in IInswer 
to u. question): 1887. Carter v, State. 23 Tel.. 
As:p. 508, 5 S. W. 128 (refutllu to tell his name) ; 
1890. Fulcher v. State. 28 Tex. App. 465. 472. 
13 B. W. 750 (defendant's agitation (md pale
neu when arrested; prior CI18C" explainod). 

N e\·ertheiess. even this extension of the term 
is not made to include conduct and utterances 
used us evidence on the iB8Ue of Banitll: 1895, 
Adnms v. State. 34 Tex. Cr. 470. 31 S. W. 372: 
1807. Hurst tl. Smto. Tex. Cr. , 40 S. W. 
264 (but otherwise if the words are in form 
a direct confeuion): 1807. Burt tJ. Stato. 38 
Tox. Cr. 397, 40 S. W. 1000. 43 S. W. 344; 
180R, Barth 0. Stato. 39 Tex. Cr. 381. 46 S. W. 
228. Compare the Texas cimtions under par. 
(2), in/ra. Compelling all accused. out of 
court. to submit to u. measurement of his 
foot, is not a confession, within tho Texu 
stntute: 1903. Thompson 11. State, 46 Tex. 
Cr. 190. 74 S. W. 914. 
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1895, BEAN, J., in State v. &inhart, 26 Or. 466, 38 Pac. 825: "The defendant contends 
that, inasmuch as the only evidence tending to show the embezzlement is the false 
entries in the books of the firm kept by himself in the course of his employment, such 
entries are extrajudicial statements in the nature of a confession, and not sufficient to 
convict him unless corroborated by other evidence. But we cannot concur in this position. 
A 'confession' in a legal sense is restricted to an acknowledgment of guilt made by a person 
after an offence has been committed, and does not apply to a mere statement or declaration 
of an independent fact from which such guilt may be inferred. The entries of the defendant 
in the books of account which he was required to keep arc not confessions or admissions 
of guilt, but are perfectly innocent in themselves; and it is only because they are shown to 
be false and fraudulent that the inference is irrcsistible, from the manner in which they were 
made, that they were intended to cover up his misappropriation." 

(2) Exculpatory statements, denying guilt, cannot be confessions. This 
ought to he plain enougl~ if legal terms are to have any meaning and if the 
spirit of the general principle is to be obeyed: 

1846, RUFFIN, C. J., in State v. Broughton, 7 Ired. 101: "It is altogether a mistake to 
ca!! this 'evidence of a confession by a prisoner.' It has nothing of that character. It 
was not an admission of his mom guilt, but on the contrary an accusation of another person. 
That it was preferred on oath in no way detracts from the inference that may be drawn from 
it unfavorably to the prisoner, as being a false accusation against another and thus furnish
ing with other things an argument of his own guilt." 

1862, RICE, J., in State v. Gilman, 51 Me. 225: "The declarations of accused 
persons are not necessarily confessions, but generally, on the other hand, they are 
denials of guilt, and consist in attempts to explain circumstances calculated to excite 
sIJspicion." 

1805, DEWITT, J., in Slate v. Cadotte, 17 Mont. 315.42 Pac. 857 (the accused took the 
stand to explain how in self-defeDre he killed the deceased; the State offered various 
previous explanations of his, showing self-contradictions): "The other objection was 
that a portion of this testimony was a confession by the defendant. and it was not shown 
that such confession was made frecly. . .. We are satisfied that the statements of the 
defendant sought to be proved were not confessions at all. Instead of being confessions 
of guilt, they were statements of hi~ self-defence, statements in which he admitted the 
killing, and endeavored to show that he was obliged to kill to save his own life. They 
were admissions, to be sure, of the killing, bllt self-defending statements as to· the same. 
And this was precisely the position he occupied upon the trial. He relying on self-defence 
for acquittal, it was competent to attack his credibility by proving statements made out 
of court as to the self-defence, contrary to those which he made as a v.itness on the 
trial." 

1899, GItANGEIl •• J., in Slate v. NOMk, 109 Ia. 717. 70 N. W. 465: "Inaccurate use of 
such words Ill! 'confessions', 'admissions', and • declarations' has led to some confusion 
in the cases; but, on authority and reason, there is a dear distinction between a confession 
and an admission or declaration, unless the admission or declaration has within it the 
scope and purpose of a confession, in whi('h its distinctive feature, as an admission or declara
tion, is lost in the broader term 'confession.' A confession is a voluntary admission or 
declaration by a person of his agency or participation in a crime. . . . To make an admission 
or declaration a confession, it must in some way be an acknowledgment of guilt. • •• The 
manifest purpose of [the defendant'sl statements was to show himS\~1f innocent. and, if his 
statements are true, he is innocent of the crime charged; so that by l10 possibility could ho 
have becn induced, because of the promise of secrecy, to rela.te whr.t was untrue, to hi9 
prejudice. " 
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This necessary meaning for the term "confession" is generally conceded.2 

Nevertheless, it is in practice not always strictly obeyed; and in some of the 
cases noted in the ensuing sections no attention was paid to this limitation. 

• CANADA: 1913. R. v. Hurd. 10 D. L. R. held not a confession of guilt); 1897. Shaw v. 
475 Alta. (larceny); 1920. R. v. Hughes. 55 State. 102 Ga. 660. 29 S. E. 477 (statement 
D. L. R. 097. Alta. (denial of guilt). disclniming knowledge. but pointing out the 

UNITED STATES: Federal: Here this doc- place where the tools of the crime were hidden. 
trine has been ignored: 1896. Wilson v. U. S.. held not a confession; yet these two rulings 
162 U. S. 613. 021. l(j Sup. 895 (here excul- seem to hayc been ignored by the same Court 
patory assertions were admitted. yet after Il in the folllowing caSf!: 190u. Fuller v. State. 
discussion of the principles of confession); 109 Ga. ~O!l. 35 S. E. 29; exculpatory state-
1897. Bram 1>. U. S .• 168 id. 532. 18 Sup. 183 ment8; left undecided); 
(a statement in which the defendunt excul- IIlinuis: 1021. People v. Stapleton. 300 III. 
pated himself by asserting that a witness B. 471. 133 N. E. 224 (murder; a statement ad-
could not have seen the defendant do the act. mitting the shooting hut asserting self-de-
and that he thought the witness B. did it. fence. held not n confession; here. with the 
excluded as a confession; this Bram case. in singular effeet that an instruction upon the 
this as in other respects. reached the height of sufficiency of II confession without eorrobora-
absurdity in misapplication of the law). But tion was held "most seriouB and prejudicial 
later cuses. cited 1)081. pas"im. have discredited error"); 
the Bram Case in general. Iowa: 1906. State v. Thomas. 135 Ia. 717. 
Alabama: 1895. Pentecost ~. State. 107 Alu. 109 N. W. 900; 
81. 18 So. 146 (statements denying guilt. ad- Kansll8: 1910. State ~. Turner. 82 Kan. 787. 
mitted as contradiction~); 1903. Meadows v. 109 Pile. 054; 
State. 130 Ala. 07. 34 So. 1&1; 1905. Cnrwile Louiaiana: 1000. Rtate r. Spillers. 105 La. 
v. Slate. 148 Ala. 576. 39 So. 220; 1906. 163. 29 So. 480 (deninl. held not a confession); 
Neville ~. State. 148 Ala. 681. 41 So. 1011 1904. State v. Asparu. 113 La. 940. 37 So. 883; 
(larceny); 1909. Kelly r. State. 100 Ala. 48. 1004. State 1'. Gianfala. 113 Ln. 403. 37 So. 
49 So. 535; 30 (a ridiculou. '~xample of nn accused's ex-
Calilomia: 1896. People v. Hickman. 113 Cal. culpatory statement exduded because the 
80. 45 Par. 175; 1897. People v. Ammermllnn. Court thought that" he mny well have been 
118 CIII. 23.50 Pnc. 15 (the confession-rule not in fear and may well have hoped to mitigate 
applied to a statement denying the alleged his nct". i. e. being probubly a fal8e exculpa-
larceny. but admitting thll possession and tion. thereforc it should be rejected; this is 
accounting for it; .. the term [confession) the rule of Inw gone mad) ; 
is restl'icted to acknowledgments of guilt"); Nebraska: 1893. Tllylor t. State. 37 Nebr. 
1897. People v. Ashmead. 118 Cal. 501'. 50 788.56 N. W. 623 (statements not acknowledg-
Pac. 681 (burglary; declarations admitting ing guilt. held not conressions; here state-
possession of the goods. but explaining it; ments as to subsequent events. made to a sher-
rule not appliellhle); 1004. People v. Jan iff in jail. ndmitted); 
John. 144 Cal. 284. 77 Pac. 950 (People New York: 1819. People v. Reilly. 224 N. Y. 
~. Ammermann followed); 1905. People I'. 90. 120 N. E. 113 (murder); 
Kelly. 146 Cnl. 119. 79 Pac. 840; 1900. /I·orth Carolina: 190]' Stnte v. McDowell. 
People v. Weber. 149 Cal. 325. 86 Pac. 129 N. C. 523. 39 S. E. 840 (denial. held not a 
671 (stlltements showing an alibi); 1918. confession); 
People r. Fowler. 178 Cnl. 657. 174 Pac. 892 Oklahoma: 1919. Wilson v. State. Okl. Cr. 
(lin assertion that the killing was in BI'If- • 183 Pac. 613 (here applied to a statement 
defence is not a conression within the rule); admitting the killing but alleging scIr-defence); 
1921. People 11. Peete. Cal. App. ,202 Rhode Island: 1914. State 1>. Mariano. 37 
Pac. 51. 61 (murder); R. I. 168. 91 A tI. 21 (murder); 
Colorado: 1893. Mora V. People. 19 Colo. 255. South Carolina: 1852. Stute 1'. Vaigneur, 5 
262. 35 Pac. 179 (denial of guilt and exculpa- Rich. L. 400. 402 (the aceused's statement 
tory story. held not a confession); but slle about his doings. in trying to exculpate him .. 
TuttJe v. People. 1905. 33 Colo. 243. ;9 Pac. self. proved fah.e; admitted); 
1035. contra. ignoring Mora ~. People; Teras: Here the sound doe trine. originally 
Connectietd: 1810. Swift. Evidence. Conn.. accepted. seems to have boen ignored later. 
133; under the influence of the peculiar local stat-
Florida: 1915. Crawford 1'. State. 70 Fla. 323. ute (quoted post. § 831)! 1891. Quintana v. 
70 So. 374; State. 29 Tex. App. 401. 407. 16 S. W. 258 
Georgia: 1897. Powell V. StIlte. 101 Ga. 9. 29 (exculpatory explanation, held not a eonfes-
S. E. 309 (murder; killing admitted. scU- sion); 18!)2. Ferguson 1). State. 31 Tex. App. 
defence set up; II statement that .. his con- 93. 100. 19 S. W. 901 (larceny; exculpatorY 
8cience did not bother him about killing R.". statement that he bought the horse from F .• 
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A due enforcement of it would help materially to remove some of the absurd
ities in the present practice, especiall~' in the treatment of confessions made 
under oath (post, §§ 842-852). 

It will be noticed that the exculpatory statements thus admitted are em
ployed usually either (by showing them to be fabricated) as circnmstantial 
evidence of guilty consciousness (under the principle of § 278, ante) or as selJ
contradictW1I.3 impeaching the credit of the accused as a witness when he took 
the stand (under the principlt.: of § 1018, post). But when the accused's state
ment is really a con/psswn, i.e. an acknowledgment of guilt, it cannot be 
used in the latter manner, if it is by the confession-rule inadmissible as such j 
for the confession-rule must always be applied to confessions, eVen when itis 
desired to use them merely in testimonial impeachment of the accused, and 
even though (post, § 891) the accused as a witness may be impeached like 
other witnesses.3 

(3) An acknowledgment of a sllbordinate Jact, not directly involving guilt, 
or, in other words, not essential to the crime charged, is not a confession; 
because the supposed ground of untrustworthiness of confessions (post, § 822) 
is that a strong motive impels the accused to expose and declare his guilt 
as the price of purchasing immunity from present pain or subsequent pun
ishment; and thus, by hypothesis, there must be some quality of guilt in 
the fact acknowledged. Confessions are thus only one species of admis
sions; and all otlIer admissions than those which directly touch the fact of 

offered to contradict his testimony that he 
bought it from K., held ndmissihle; "in
stead of being an admission or confession of 
his guilt, it was intended as n denial of that 
fact"; Hurt, P. J., dies.); IS9!), Bllilcy t·. 
State, 40 Tex. Cr. 150, 49 S. W. 102 (prior 
statement that he knew nothing of the killing, 
ofJered as a contradiction to his testimony, 
elCeluded; the statute held to cover not merely 
.. a technical confession", but any statement 
made while under arrest; Ferguson case ig
nored); 1904, Parks t·. State, 46 Tex. Cr. 100, 
79 S. W. 301 (Bailey v. State followed; the 
Quintana and Ferguson eases apparently re
pudiated, where the statement is not used to 
impeaeh the defendnnt ns a witness; Brooks, 
J., disa.); 1917, DO\'er v. State, m Tex. Cr. 
545, 197 S. W. 192 (lnrceny) ; 
Washington: 1905, State v. Royee, 38 Wash. 
Ill, 80 Pac. 268; 
Wieconsin: 1902, Goodwin v. Stnte, 114 Wis. 
318, 90 N. W. 170 (statements in denial or 
eXCUlpation are not confo',.;"n8). 

• 1909, Harrold v. Terr .• 8t.: C. C. A .• 169 
Fed. 47 (where a defendan' '.)y :.'\king the stand, 
waivea his prh'ilege nnd : . .1.:y be cross-ex
amined to his admissions 111 general, a con
fession not admissible under the present rules 
may not be introduced by first Bsking him if 
he made it, and then, on his deninl. by evidenc
ing it with other testimony; i.e. the rules 
limiting the admissibility of a confession 

apply no matter bow it be evidenced) ; 1920. 
Penrrow v. State, 146 Ark. 201. 225 S. W. 30~ 
(confessions of o~her larcenies); 1916, People 
t'. Buckminster, 274 Ill. 435, 113 N. E. 713 
(whether an accused who "oluntarily takes 
the stand cnn be impcnched by an inadmissi
ble confession; not decided); 1898, Butler 
v. St.'\te, - Miss .. , • 24 So. 316; 1914, Jonos 
v. State. 97 Nebr. 151, 149 N. W. 327; 1920, 
Taylor 1'. State, 87 Tex. Cr. 330, 221 S. W. 611 
(but here admitted, becaul!C the derendant 
had refened to the mntter in voluntary testi
mony at a former trinl); 1921, Brent v. State. 
89 Tex. Cr. 544. 232 S. W. 845; 1894, Shepard 
v. State, Wis. 185, 186, 59 N:W. 449. 

Contra: 1903, Smith v. State, 137 Ala. 
28, 34 So. 396; 1903, Angling 11. State, 137 
id. 17, 34 So. 84&; 1895, Logan 11. Com., 
- Ky. , 29 S. W. 632; 1876, Com. v. Tolli
ver, 119 Masa. 312. 315 (statements by a de
fendant ,. while unduly and improperly in
fluenced by promisC8 or threats made to bim 
by officers and others," first excluded as con
fessions. but afterwards admitted to contradict 
the defendant's testimony on the stand); 
1895, People t'. Case. 105 Mich. 92. 62 N. W. 
1017; 1903, State v. Broadbent, 27 Mont. 342, 
71 Pac. 1; 1911, People v. Brown, 203 N. Y. 
44,96 N. E. 367 (the rule for confessionll does 
not apply when the accused, taking the 8tand. 
is nsked as to his former statements as a wit
ness before the coroner). 
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guilt are without the scope of the peculiar ruies affecting the 1!se of confes
sions: 4 

1796, EYRE, L. C.J., charging the jury, in Cro3sjield'a Trial, 26 How. St. Tr. 215: "Gentl~
men, those declf.l1"ations [relating to the invention of a deadly weapon and uttered before 

• Accord: Federal: BaIlew D. U. S .• 160 53 In. 69. 74. 4 N. W. 831 C" A confession of 
U. S. 187, 16 Sup. 263 ("We are unable to guilt is an admission of the crimin:.1 act itself. 
reach the conclusion that BrJlew's mere state- not an admission of a fact or circumstance 
ment to a witness that the pensioner haei gi\'en from which guilt ma~' be inferred "); 1920. 
his son the check was a confession, or in the State I). Cook. 188 Ia. 655. 176 N. W. 674 (a 
I)".-:.ure of a confcr.;;on. It had no tendency to cOT.fession" That is the house; I tried to get 
establish his guilt, or to operate to his preju- in, but was frightened away by the woman's 
dice ") ; screams", held not a confession of attempt to 
Alabamu: 1921, Cook I). State, 17 Ala. App. break and enter with intent to commit lar-
611. 88 So. 58 (larceny): but contra: 1911. ccny, under thc rule of § 2070, post. as to the 
McGehee I). State, 171 Ala. 19. 55 So. 159 sufficiency of a conicssion; a perusal of the 
("inculpatory admissions in the nature of a facts of the case, as set forth in the opinion. 
confession". that is. directly relating to the reveals how this fantastic perversion of nat-
fact or circumstances of the crime and con- ural word-meanings helps to bring the Inv 
necting the defendant therewith, "arc subject into contempt) ; 
to the rules for confessicns ") ; Kansas: 1906. State v. Campbell. ~3 Kan. 
California: 1866. People v. Strong, 30 Cal. 688. 85 Pac. 784 (statement of the receipt of 
151. 157 (admissions as to an appointment money lawfully) ; 
with the deceased. etc .• held not confessions; Minne-8ota: 1879. State I). Mims. 26 Minn. 
see quotation 8upra); 1898. People v. Miller. 183. 186. 2 N. W. 494. 683 (embezzlljment; 
122 Cal. 84. 54 Pac. 523 (libel; admission of admissions of the receipt of the money. held 
newspaper's ownership. not a confession); not confessions) ; 
1910, Peopl'.) v. Wilkins. 158 Cal. 130. 111 Missisaippi: 1915. Pringle I). State. 108 Miss. 
Pac. 612; 802. 67 So. 455; 
Georgia: lR79. Dumas v. State. 63 Ga. 600 Montana: 1919. State v. Guie. 56 Mont. 485. 
(an admis.~ion of pmsence at the place and 186 Pac. 329 (burglary; statement as to cer-
timE'. held DlJt a confession); 1887. Covington tain events, held not a confession); 1921. 
v. State. 79 Ga. 687, 690. 7 S. E. 153 (" When State v. Stevens. 60 Mont. 390. 199 Pac. 256 
a person only admits certain facts from which (larceny; defendant's false statements as to 
the jury mayor may not infer guilt. there i:. details. held not confessions) ; 
no confession "); 1892. Fletchert>. State. 90 Ga. New Mexico: 1921. State I). Lindsey. 26 N. M. 
468, 471, 17 S. E. 100; 1897. Lee v. State. 526. 194 Pac. 877 (bigamy; admission of the 
102 Ga. 221, 225. 29 S. E. 264 (larceny: first marriage. held not a confession) ; 
defendant's surrender of the goods and dec- Oklahoma: 1920. McGarrah v. State. Ok!. 
laratioll that he wanted no trouble about Cr. App. • 187 Pac. 505 (larceny) ; 
them and would make them good. held not a Oregon: 1897. State v. Porter. 32 Or. 135. 49 
confession); 1900. S'.Iddeth v. State. 112 Ga. Pac. 964 (" the old man rull towards him ide-
407. 37 S. E. 747; 1904. Owens I). State. 120 fendant). and he [defendant) shot him"; held 
Ga. 296. 48 S. E. 21 (an absurd ruling; the a confession); 1909. State v. Brinkley. 55 Or. 
Court incidunta1ly makes the remarkable 134. 105 Pac. 70S; 1921, State v. Won Wen 
pronour.~ement that "a confession is rather a Tueng. 99 Or. 95. 195 Pac. 349 (statement as 
fact to be proved by evidence than evidence tc to time of arriving in the city. held no"t a con-
prove a fact"; Lamar and Candler. JJ.. fession); 1921. State v. Howald, 102 Or. 431. 
diss.); 1916, Lucas v. State, 146 Ga. 315. 91 203 Pac. 311; 1921. State v. Weston. 102 Or. 
S. E. 72 (murder); 102. 201 Pac. 1083 (murder) ; 
Illinoi.: 1902. Johnson I). People, 197 Ill. 48. Philippine lsi. 1912. U. S. I). Lio Team. 23 
M N. E. 286; 1904. Michaels v. People. 208 P. I. 64 (opium-smoking) ; 1918. U. S .•• Ragon. 
Ill. 603. 70 N. E. 747 (defendant on being 37 P. I. 856 (sale by mortgagor); 
arrested and charged with forgery. said. South Carolina: 1898. State II. Taylor. 54 S. 
"Can't this thing 00 fixed up?"; held. not a C. 174. 32 S. E. 149 (ambiguous language); 
confession) ; Texaa: 1880. Eckert ". State. 9 Tell:. App. lOS 
Iowa: 1871. State~. Jones, 33 Ia. 9. 11 (state- (assault; defendant's admission that he "shot 
menta in regard to escaping); 1878. State v. after the man that rode his horse", held not a 
Knowles. 48 Ia. 598 (" A confession implies confession); 1888. Willard I). State. 26 Tex. 
that the matter confessed is a crime"); 1879. App. 126. 130.9 S. W. 358 {larceny of a cow; 
E:tate II. Glynden. 51 la. 463. 465. 1 N. W. 750 defendant's promise to pay for the cow. held 
(admissions of presence at the time and place. not a confession); contra: 1920. Willoughby 
held not confe!sions); 1879. State v. Feltes. 51 v. State. 87 Tex. Cr. 40. 219 S. W. 468 (ignor-
Ia. 495. 498,1 N. W. 755; 1880. State v. Red, ing the foregoingcMCs, but-citing lOme others; 
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the deed charged} have been as it seems to me improperly called .. ::onfessions'; they are 
not properly 'confessicns', which import a particular change first made and an acknowledg
ment of that charge. . .. Accordip.g to the rules of f'ridence, what a prisoner has said 
respecting a particular fact is admissible evidence, not ill the nature of a confession, but a~ 
evidence of the particular fact." , 

1866, CURREY, C. J .. in People v. Strong. 30 Cal. 157: "The word 'confessions' is 
not the mere equivalent ~f the words 'statement' or 'declarations.' The defendant made 
statements to several of the witnesses. as they testified, respecting the departure of Holmes 
[the murdered manl for San Francisco, and of their appointment to meet at that place, etc. ; 
but it is nowhere to be found in the testimony of the \\;tnesses that he admitted or confessed 
to ru:y participation in the homicide." 

1897, WOLVERTON, J., in State v. Porter, 32 Or. 135,49 Pac. 964: "We take it that the 
admission of a fact, or of a bundle of facts, from which guilt is directly deducible. or which 
"ithill and of themselves import guilt. may be denominated a conCession, but not so with 
the admission of & particular act or acts or circumstances which mayor may not involve 
guilt, and which is dependent for such result upon other facts or circumstances to be estab
lished. It is not necessary that there be a declaration of Con intent to admit guilt; it is 
sufficient that the facts admitted involve a crime, and these import guilt, or, as put by Mr. 
Wharton, , "I am guilty of this"; and tlus imports the admission of all the acts constituting 
guilt.' It is necessary, however, that the accused should speak with an' animus confitendi', 
or an intention to speak the truth touching the specific charge of guilt; and when he, with 
such intention, narrates facts constituting a crime, the guilt becomes matter of inference, 
a result.ant feature of the narration without an explicit declaration to that effect. Sf) 
that we conclude that whenever the statements or declarations of the accused, voluntarily 
made, are of such facts as involve necessarily the c!>mmission of a crime, or in themselves 
constitute a crime, then the facts admitted import guilt, and such admissions may properly 
be denonlinated confessions." 

1919, HOLLOWAY, • .J., in State v. Guie, 56 Mont. 485, 186 Pac. 329: "The distinction 
between a confession and an admission, as applied in criminal law. is not a technical rp.
linement, but based upon the substantive difference.'! of the character ot the evidence de
duced from each. A confession is ,\ dirCl!t acknowledgment of guilt on the part of the 
accused, and, by the very force of the ut!rlnition. excludes an admission, which, of itself, as 
applied in criminal law, is a statement by the accused, direct or implied, of facts pertinent 
to the issue, a~lct tending. in connection with proof of other facta, to prove his guilt, but 

. of itself is insufficient to authorize a conviction." 

(4) Of course the present rules of exclusion have no application to a con
fession mm1e in open court before judge and jury on the trial of the issue. 5 

§ 822. Princtple of Exclusion is the Untrustworthiness of the TeatirnolO.7 
under certain conditions. The principle upon which a confession is treated 
as sometImes inadmissible is that under certain conditions it becomes un
trustworthy as testimony. The principle is the same as that upon which. 
statements "ased on memoranda, or testimony given while intoxicated, or 
testimony given upon the suggestion of a leading question, are treated as 
herc. "that suitcasc is my property", WaB held WlJ8hinglon: 1893. State 17. Munson. 7 Wash. 
a confession, on a trial for burglary) ; 239. 240. 34 Pac. 932. 8e,nble; 
Utah: 1909. State 11. Moore. 36 Utah 521. Wyoming: 1916. Mortimer 17. State. 24 Wyo . 
105 Pac. 293 (adultery by the defendant. be- 452. 161 Pac. 766 (homicide). 
ing wife of C. H. M .• with A. J. M.; the sheriff. • In Garner 17. State. 97 Ark. 6.'1. 1910. 132 
on receiving hllr in custodl' made the usual S. W. 1010. is an extraordinary instance of 
inquiries required by law 8!1 to her name. age. the improper exclusion of such a confession. 
etc., and asked her ... Are you the wife of C. on the ground that defendant's CDUDs!!1 waa 
H. M. 1"; her answer held not a confession) ; not present. 
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dubitable and may under circumstances be excluded. In criminal charges, 
the higher degree of caution always exercised by the law in favor of the ac
cused prompts to a greater strictness in excluding suspicious testim:my, and 
the degree of likelihood of its incorrectness need be much less than in other 
instances; yet the principle is the sa.me. 

The ground of distrust of confessions made in certain situations is, in a 
rough and indefinite way, experience. There has been no careful collection 
of statistics of untrue c011fessions, nor has any great number of instances been 
evcn loosely reported;! but enough have been verified to fortify the conclu
sion, based on ordinarv observation of human conduct, that under certain • • 

stresses a person, especially one of defective mentality or peculiar tempera-
ment, maJ' falsely acknowledge guilt. This possibility arises wherever the 
innocent pf!rson is placed in such a situation that the untrue acknowledg
ment of guilt is at the time the more promising of two alternatives between 
which he is r:bliged to choose; that is, he chooses any risk that may be in 
falsely acknowledging guilt, in preference to some worse alternative asso
ciated with silence. 

What are the circumstances which may make such an acknowledgment 
preferable? The law cannot attempt to weigh testimony before e\'en listen
ing to it. Buc it can take note of certain objective circumstances as leading 
with high probability to falsities. The circumstances which thus call for the 
rejection of a confession are usually described as involving either a promise 
or a threat. Thus a promise of certain pardon, when attached to a confes
sion, may conceivably make a confession, irrespective of its truth, seem more 
desirable than silence with its contingencies; or a threat of instant hanging 
by a mob, unless a confession is forthcoming, may conceivabl~' make the con
tingencies of &. confession more desirable th~n the certain consequences of 
silence. 

The principle, then, upon which a confession may be excluded is that it is, 
under certain conditions, testimon'ially untrustworthy. What circumstances 
may make it so, and what degree of untrustworthiness is sufficient, are further 
questions; but the essential feature is that the principle of exclusion is a testi
monial one, analogous to the other principles which exclude narrations as 
untrustworthy (ante, §§ 768-788). This theory, while de\'eloping different 
and inconsistent practical tests at the hands of various Courts, seems to haye 
been generally accepted as the underlying and fundamental principle since 
the first introduction of anv doctrine about the inadmissibilitv of confessions: • • 

Ante 1726, Chief Baron GILBERT, Evidence, 137: "This confession must be voluntary 
and without compulsion i ' • • pain and force may compel men to confess what is not 
the truth of facts and conseqt·ently such extorted confessions arc not to be depended on." 

1783, NAB-ES, J" and EYRE, B., in JVarickahall'a Ca~e, 1 Leach Cr. C., 3d ed., 298: "It 
is a mistaken notion that the evidence of confessions and fat:ts which have been obtained 
from prisoners by promises or threats is to be rejected from a regard to pUblic faith, No 

. I Instances are cited POd. § 866. 
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suci. rule ever prevailed. . ., ConCessions arc received in evidence or rejected as inadmissi
ble under a consideration whether they are or are not entitled to credit. A free and 
voluntary confession is deserving of the highest credit, because it is presumed to Bow from 
the stror·gest sense of guilt, and therefore it is admitted as proof of the crime to which it 
refers. But a confession forced from the mind by the B8tter~' of hope or by the torture of 
fear comes ill so questionable a shape when it is to be considered as c\;dence of guilt that 
no credit ought to be gh'en to it. and therefore it is rejected." 2 

1834, Editors' Note, 6 Carrington & Payne, 353: "The principle upon which all this 
class of cares is founded is that by an inducement being held out to the prisoner, he may 
be led to suppose that he \\;11 be more mercifully dealt \\;th if he conCesses, and that he 
may thereCore be induced to confess himself guilty of an offencc he never committed (of 
which instances we belie\'e havc occurred}." 

1856, CA~IPBELL, L. C. J., in Scott's Case, 1 D. & B. 58: .. It is a trite ma.~m that thc 
conCession or a crime, to be admissible against the party confessing, must be voluntary; 
but this only means that it shaJlnot be induced by improper threats or promises. because 
under such circumstances the party may have been influenced to say that which is not 
true, and the supposed conftssion cannot be safely acted on." 

1881, WILLI.\~IS, .J., in R. v. Jiansjield, 14 Cox Cr. 639: .. It is not because the law is 
afraid of ha\;ng truth elicited that these confessions arc excluded, but because the law is 
jealous of not having the truth." 

1886, WILSOS, C. ,J., in R. v. DOl/le, 12 Onto 35-1: "The reason the confession in such 
a case is not admissible is that in law it cannot be depended upon as true; for one in such 
a case may say, and is likely to say, that which is not the truth if he thinks it to his ad
vantage to do so." 

1792, l\IcKE.\X, C. .1., in Com. \'. Dillon, 4 Dall. 116: "If such deckrations are volun
tarily made, all the world will agree that they furnish the strongest evidence of imputed 
guilt. . .. The true point of consideration, therefore, is whether the prisoner has falsely 
declared himself guilty of a capital offence." 

1852, WITHERS, J., in State V. Vaigneur, ,,) Rich. L. 400: "The foundation of all rules 
upon this subject rests upon an anxiety to exclude confcssions that are probably not true; 
and therefore to exclude those that are not \'oluntary because such are probably untrue." 

1854, SH.\W, C. J., in Com. V. Morey, 1 Gray 462: "The ground on which confessions 
made by a part!· accused, under promises oC favor or threats of injury, are excluded as 
incompetent i~, not because any wrong is <iJ.1ne to the accused in using them, but because 
he may be induced, by the prcssure of hope or fcar, to admit facts unfa\'orable to him 
without regard to their truth. in order to obtain the promised relief or avoid the threat
ened danger, and therefore admissions so obtained have no just and legitimate tendency 
to prove the facts admitted." 

1883, COOLEY, J., in People V. Wolcott, 51 Mich. 615, 17 N. W. 78: "No reliance can 
be placed UpOIl admissions of guilt so obtained [by promises of favor on confessing], for 
the very obviou:. reason that they are not made because they nrc true, but because, whether 
true or false, the accused is led to bdieve it is for his interest to make them." 

1893, MORTON, J., in Com. V. lrfym, 160 Mass. 530. 5:32, 36 N. E. 481: "Confessions 
are ... [excluded] only where the circumstances are such, under which they are made, 
that a reasonable presumption arises that they ma~' have been induced by a promise or 
threat from one in authority, and consequently are open to the objection that they may 
not be true." 

1899, GRANGER, J., in State V. Norak, 109 Ia. 717, 79 N. W. 465: "The reason for the 
rule excluding involuntary confession is not based on the thought that truth thus obtained 
would not be acceptable; but because confessions thus obtained are unreliable. The rule 
is in the interest or safe and reliable e\,idence. . .. The essence of the rule is that when 

• Sec another report of ·~hi8 leading opinion in ScI. Crim. Trials at Old Bailey, I. App. 23, 24. 
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the confessions arc made t.he conditions as to hope or fear are such as to make thrn un. 
safe as evidence." 

1917, GEORGE, J., in Wilaon v. State, 19 Ga. App. 759, 92 S. E. 309: "Practically all the 
authorities agree that the only proper question is w~1ether the inducement held out to the 
prisoner tended to make his confession an untrue one. The exclusion of confession evi. 
denee rests on the connection with the induC'ement; the inducement and the confession 
stand to each other in the relation of calise and effect. The object of every legal investi. 
gation is to ascertain the truth.' Testimonial worthlessness is the underlying and funda, 
mental principle on which confession evidence is, under certain circumstances, rejectect, 
If the court could know in a given case that a confession was true, it is dear that the evi· 
dence thereof should not be rejected. The wrong done. howe\'er reprehensible, in inducing 
the accused to make a confession. could newr. rightly considered, require ;.\ rejection of 
the confession if the court could know as a fact that the confession was the truth of the case. 
The underlying principle is that the only confession that can be excluded is the false con· 
fession." 

1922, LATTI~IORE, J., in Bar/..,:r v. Stale, Tex. Cr. ,238 S. W. 943: "It is needless 
to discuss confessions. They are held to be statements of the accused in criminal cases 
hostile to his own interests, hut which must be shown to have been made in accordance 
with certain precautionary rules, before they will be held admissible. These rules are 
deemed wise and needful in order to prevent the use a~ainst the accused of his statements 
made under duress. fear, intimidation. coercion, or hope of favor, etc. The rules are 
based on the general hypothesis that the truth of statements made under the circumstances 
referred to is too often questionable. The only object sought in the entire matter is truth." 3 

§ 823. Other Theories not sanctioned; Self-Crimination Privilege, distill
-~I\lished. This principle of testimonial untrustworthiness being the founda

tion of exclusion, it follows that the exclusion is not rightly rested on certain 
other possible and ol!casionally plausible theories. 

(a) A confession is not excluded because of any breach of confidence or of 
good faith which may thereby be involved. This has been accepted from 
the beginning: 

17&1, Warickahall'a Case, 1 Leach Cr. L., 3d ed., 298; a confession was obtained by a 
promise of favor; "it was contended by her counsel that as the fact of finding the stolen 
property in her custody had been obtained through the means of an inadmissible confes. 
sion, the proof of that fact ought also to be rejected; fol' otherwise the faith which the 
prosecutor had pledged could be violated, and the prisoner made the deluded instrument 
of her own conviction." NARES, J., and EYRE, B.: "It is a mistaken notion that the e\;. 
dence of confessions and facts which have been obtained from prisoners by promises or 
threats is to be rejected from a regard to public faith; no such rule ever prevailed. The 
idea is novel in theory, and would be as dangerous in practiee as it is repugnant to the 
general principles of criminal law. Confessions are received in evidence, or rejected as 
inadmissible, under a consideration whether they are or are not entitled to credit." 

1842, Mr. Joy, Confessions, 50: "This does not make the confession admissible [i.e. an 
oath or promise of secrecy], although a confidence is thus created in the mind of the pris
oner and he is thrown off his guard. The true question to be, Does such conll· 

'So. too. the following opinions. among 
others: 1852. R. 17. Baldry. 2 Den. Cr. C. 432. 
446; 1874. Peyton;' C: J .• in Garrard 17. State. 
50 Mills. 151; 1892. Bleckley. C. J .. in Corn
wall v. State. 91 Ga. 277. 283. 18 S. E. 154 
(" The resson why confessions made unde~ 
the influence of hope are ellcluded is th~ dan· 

• 

ger of their being false "); 1900. Depue. C. 
J .• in Bullock v. St?-.te. 65:N. J. L. 557.47 At!. 
62; 1911. l'eople 1). Flores. 17 P. R. 166. 176. 
So>. too, the following writers: 1824. Starkie. 
Evidence. I. 52; 1842. Joy. Cor-fessians. 51; 
1860. Appleton, Evidence. c. XI. p. 174. 

• 

142 

, 

• 

, , , 

• 

, 



• 

§§ 815-867) CONFESSIONS: THEORY 9823 

dence render it probable that the prisoner should be thus induced untruly to confess him
self guilty of a crime of which he was innocent?" 

Thus, so far as a promise, whether of secrecy, of favor, or of other action, 
or a misrepresentation of facts, has been the means of obtaining the confes
sion, dle exclusion that might ensue would in no way rest on the mere fact 
that a promise has been broken, a confidence violated, or a deception deliber
ately planned and carried out.1 

(b) A confession is not excluded because of any illegality in the method of 
obtaining it or in the speaker's situation at the time of making it.2 The gen
eral principle that the illegality of the source of evidence is no bar to its 
reception . is well established (post, § 2183), and it is not for any such rea
son that confessions are rejected.3 Occasion seldom arises, however, for the 
illustration of the principle as applied to confessions. 

(c) Finally, a confession is not reject~d because of any connection with 
the privilege again.yt .~elf..criminatiori. The circumstances that this privilege 
protects against- a disclosure which is compulsory, and that one of the tests 
for a confession is whether it is voluntary or not, have naturally Il!d to the 
occasional use of Loth arguments at once by counsel in opposing the use of 
such a confession; but the Courts have properly kept the two principles dis
tinctly apart. Thus, where a cOIl1pulsor~' disclosure is offered, it may be ad
missible so far as the privilege against self-incrimination is concerned, and 
yet the question of its propriety as a confession may be raised; 4 whiie it may 
be inadmissible on both grounds.6 Moreover, where the privilege has been 
violated, there is no need of resorting to confessional principles to exclude it, 
since the theory of the privilege itself suffices to prevent the use of evidence 
obtained in consequence of such a violation.6 Finally, that the theory of con
fessions has no connection with the theory of this privilege is shown by the 
prevailing doctrine that testimony obtained by the violation of the privilege 
cannot be objected to as such unless it is being used against the person thus 
disclosing.7 The sum and substance of the difference is that the confession~ , 
rule aims to exclude self-criminating statements which are false, while the ! 

\ privilege-rule gives the option of excluding those which are true. The two 
are complementary to each other, in that respect, and therefore cannot be co
incident. Their separateness has more than once been judicially pointed out: 

1854, SELDEN, J .. in Hendrickson v. People. 10 N. Y. 33: "If by 'voluntary' is meant 
'uninfluenced by the disturbing fear of puni~hment or by Battering hopes of favor' the 
expression may be accurate. But it is liable to mislead, because it suggests the idea that 

§ 813. I This has been emphasized in re
peated decisions. cited post. § 841. 

2 A seeming exception is found ill the exclu
sion of confessions by an accused on oath con
trary to the statutes for the examination of 
accused persons; but t.his ran he otherwise 
explained (post. § 849). 

• lSlii. Selden. J .• in People t'. McMahon. 
15 N. Y. 386 ("It is because it h1 sort of confes
sion] is in its nature unr£,lillblc. and not on ac-

count of any impropriety in the manner of 
obtaining it. that the evidence is excluded ") ; 
1880. Andrews. J .• in Balbo D. People. SO N. Y. 
499 ("The fact that the arrest was illegal has 
no relevancy. if the confession was voluntary"). 

• E.g. R. D. Sloggett. posl. § 850. 
, E.g. R. D. Garbett. posi. § 850. 
,post. § 2270. 
7 Post. § 2270. 
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the rejection of what are termed involuntary confessions flows from that principle of the 
common law which is supposed mercifully to exempt persons from all obligations to crim
inate themselves, and which is expressed by the maxim' nemo tenetur prodere seipsum.' It 
might, I think, be shown ... that the principle embodied in it has its foundation in the 
uncertain and dangerous nature of all e\;dence of guilt drawn from the statements of a 
party conscious of being suspected of crime. But, howe\·er this may be, it is certain that 
the statements of an accused person made under oath are never excluded on account of 
any supposed violation of the immunity of the party from self-crimination." 8 

§ 824. Practical Tests resulting from the above Principle: (a) Was the 
Inducement suffiCient, by possibility, to elicit 8,n untrue Confession of 
Guilt? While no one seems to have questioned the fundamental principle 
of the exclusion of confessions, there has been a decided difference of prac
tice in the kind of test used in applying the principle. First may be consid
ered that test which is orthodox in the sense that it is correct on principle, 
though not in the sense that it is adopted by the majority of Courts. 

(1) It has been seen that the reason for distrusting a confession arises 
when the person is placed in such a situation that an untrue confession of 
guilt (more correctly, a confession of guilt irrespective of its truth or falsity) 
has become the more desirable of two alternatives between which the person 
was obliged to choose. Thus, the essential features of the situation are, first, 
the fact that the aIternath·e it' presented between present silence (or asser
tion of innocence) and some other prospect held out by and associated indis
pensably with the confession of guilt; and, secondly, the relative advantage of 
this confession, with its consequences certain or contingent, over silence, with 
its consequences certain or contingent. The exact situation is perhaps apt 
to be obscured by the ordinary phrase designating" a promise of benefit or a 
threat of harm" as the circumstances availing to exclude. The truth is that 
this duplicate form of statement is not essential; it indicates merely super
ficial features; and the situation is always reducible to the single form above 
stated. Thus, where a promise (for example, of pardon) is the inducement 
for a confession, its effect is to make the certain freedom which will accom-

• So, also, the same judge's longcr exposi
tion in People v. McMahon (1857). 15 N. Y. 
386; and that of Hamerslcy, J., in State ~. 
Willis (1898),71 Conn. 293, 41 Atl. 820. Com
pare Thompson ~. State, Tex., cited ante, § 821, 
note 1. 

That the two rules should be supposcd to 
have something of a common principle or 
epirit is a not unnatural en or. But that his
tory should be rashly tampered with by assert
ing any common origin is inexcusable. The 
following passage, by reason of its exalted 
soUrce, must be specially repudiated: 1897. 
White, J., in Bram 1>. U. S., 168 U. S. 532, 18 
Sup. 182: .. In criminal trials, in the courts of 
the United States, wherever 11 question I1rises 
whether a confession is incompetent because 
not voluntary, the issue is controlled by that 
portion of the fifth amendment to the Con-

stitution of the United States commanding that 
110 person • shall be compelled in any criminal 
case to be a witness against himself.' . • . A 
brief consideration of the "".asons which gave rise 
to the adoption of the fifth amendment, of the 
wrongs which it was intcndcd to prevent. and 
of the safeguards which it was its purpose 
unalterably to secure, will makc it clear that 
the generic langUage of the amendment was but 
a crystallization of the doctrine as to confes-
sions, well settled when the amendment was 
adopted." Of this it must suffice to say that 
no assertions could be more unfounded. The 
history of the two rulcs, as set forth ante, § 818. 
posl, § 2250, shows that there never was any 
connection or association between the constitu-
tional clause and the confession-doctrine. As 
to the differcnce in principle and rule, it is 
further pointed out in § 2266, paBI. 
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pany false confession more attractive at the moment than the mere possi
bilities of freedom, coupled with temporary restraint, which attend silence. 
Again, where a mob's threat of hanging has induced a confession, the alter
nn.tive of present certain and future possible safety proves naturally more 
attractive than present certain death. Thug in both cases a promise and 
a threat the confessioil is untrustworthy because it has been associated 
with an attraction too strong to resist. The form of statement "a promise 
or a threat" is lDisleading because the two terms are not really correlative; 
i.e. a promise is always attached to the confession-alternative, while a threat 
is always attached to the silence-alternative; thus in the one case the person 
is measuring the net advantage of the promise, minus the general undesira
bility of a false confession, as against the present unsatisfactory situation; 
while in the other case he is measuring the net advantage of the present satis
ractory situation, minus the general undesirabilit~· of confession, against 
the threatened harm. The measurements and the halances may be very 
different in the two instances, and the coupling of the terms " a promise or 
a threat" is thus improper in the same way that it would be improper to 
compare the opposite terms of two equations. Modern usage therefore gen
eralizes by employing the term" inducement" to cover all modes of influence. 

The term" a promise or a threat", 3.S well as the term" voluntary", are also 
misleading in another way; for they obscure the fact that (even when threats 
are used) the situation is always one of choice between two alternatives, -
either one disagreeable, to be sure, but still subject to It choice. As between 
the rack and a false confession, the latter would usualh' be considered the • 
less disagreeable; but it is none the less voluntarily chosen. The term " "01-
untar~'''', then, as describing the absence of the vicious element which excludes 
a confession, is, in ultimate exactness, unsound. All conscious verbal utter
ances are and must be voluntary; and that which may impel us to distrust 
one is not the circumstance that it is involuntary, but the circumstance 
that the choice of false confession is a natural one under the condition5. 
The choice of false confession is voluntary, but the false confession is asso
ciated with a prospect (namely, of escape from present harm) so tempting 
that it is not in human nature to resist it. 

In general, then, the position of the confessing person which causes our 
distrust is that of being compelled to choose between two alternatit·es, one of 
which involves a confession of guilt irrespective of its truth or falsity. Each 
instance presented may be thus stated: What were the prospects attending 
confession (irrespective of its truth) to be weighed by him against the pros
pects of non-confession? The test of exclusion thus would be: Human na
ture being what it is, were t.he prospects attending confession. (involving the 
equalization or averaging of the benefit of realizing the promise or the benefit 
of escaping from the threat, against the drawbacks moral and legal of fur"' 
nishing damaging evidp.nce), a.s weighed at the time against the prospect.s attend
ing non-confession (involving a similar averaging), such a.s to hq1Je created, ill 
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any consUlerable degree, a risk that a false confession would be made! Putting 
it more briefly and roughly, Was the inducement such that. there was any 
fair risk of a false confession? 

It is this test which must be taken as on principle the orthodox one. It 
is not the test most commonly applied; but, in one phrasing or another, it has 
from time to time received the support of eminent judges so frequently that 
it may fairly be put forward as having claims as satisfactory on precedent as 
on principle: 

1836, LI1TLEDALE, J., in R. v. Court, 7 C. & P. 486: "The object of the rule relating to 
the exclusion of confessions is to exclude all confessions which may ha\'e heen procured 
by the prisoner being led to suppose that it will be better for him to admit himsdf to be 
guilty of an offence which he really never committed." 

1836, COLEHIDGE, J., in R. v. Thomas, 7 C. & P. 346: "The only proper question is, 
whether the inducement held out to the prisoner was calculated to make his confession 
an untrue one." 

1843, R. v. Holmea, 1 C. & K. 248 j the magistrate told the accused to be sure and tell 
the truth, or it would be used against him. l\Ir. Great'r.y, for the prosecution: "The only 
proper question is, whether the words said to the prisoner had any tendency to induce 
him to make a false statement. . .. The case of R. y. Court is expressly in point." ROLFE, 
B.: "I am glad to find that there is such an authority j there are some pre\'ious eases the 
other way." 

1843, COLERIDGE, J., in R. v. Hornbrook, 1 Cox Cr. 54: "BeCore any such evidence is 
received, it must be seen that his mind is entirely free from every f!llse hope or fear that 
would be likely to operate upon his mind and induce him to say that which is not true. 
That is the principle upon which all these cases are decided. Has anything been said to 
the party to induce him to state that which is not true, under a hope that he shall thereby 
benefit himself? • .. [Whatever is said must] leave his mind in an unprejudiced state 
to tell only the truth." 

1848, ERLE, J., in R. v. Gamer, 1 Den. Cr. C. 331: "I think in every ease it is for the 
Judge to decide whether the words were used in such a manner and under such circum
stances as to induce the prisoner to make a confession of guilt whether such confession 
were true or no." 

1847, WITHERS, J., in State v. Kirby, 1 Strobh. 387: "[It is erroneous) to construe the 
rule to be irrespective of the reason upon which all rules upon this whole subject are based. 
. .. The object of the rule is to exclude any admission that may have been procured by 
the prisoner's being led to suppose that it would be better for him to confess himself guilty 
of an offence of which he is innocent, whether the inducement held out to him be calculated 
to make his confession untrue." 

1857, LEWIS, C. J., in FIfe v. Com., 29 Pa. 437: "It is impossible to reconcile the deci
sions on this branch of the law j and the reason seems to be that reporters and elementary 
law writers do not always bear in mind the true test on which the admission or exclusion 
of such evidence depends. In 1792, when Chief J u~tice McKeaIJ was presiding, the Supreme 
Court of this State declared that 'the true point for consideration is whether the prisoner 
has falsely declared himself guilty of a capital crime.' In deciding this point, the chief 
question is whether the inducement held out was calculated to make the confession an untrue -one." 

1881, HA~mOND, J., in U. S. v. Stone, 8 Fed. R. 232, 241, 256: "The real question is 
whether there has been any threat or promise of such a nature that the prisoner would be 
likely to tell an untruth frOID fear of the threat or hope of profit from the promise." 

1893, HARALSON, J., in Beckham v. State, 100 Ala. 15, 17, 14 So. 859: "The controlling 
inquiry is whether there had been any threat of such a nature that from fear of it the prisoner 
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was likely to have told an untruth. If so, the confession should not be admitted. Its 
exclusion rests on its connection with the inducement; they stand to each other in the 
relation 0'1 cause and effect.. If it is apparent that no such connection exists, there is no 
reason for the exclusion of the evidence." t 

. t 

§ 825. Same( (b) Was the Confession induced by a. Threat or a PX'omise, 
by Fear or Hope? Not all questions involving confessions would necessarily 
bring into prominence the accurate test just described; and naturally enough 
man,,· Courts fell into the habit of describing the excluding circumstance 
more briefly, though less accurately, as H a threat or a promise", or (the same 
thing in effect) as " fear or hope." In this form the test lacks any modifica
tion as to the measure of the force which the threat or the promise, the fear 
or the hope, might have in causing falsity of confession. It is based, to be 
sure, upon the general principle, already examined (§ 822), that confessions 
are excluded when untrustworthy; but it is not an accurate deduction there
from. Nevertheless, it is constantly employed as a rule of thumb, without 
referring back to the living principle on which it depe!ld~. 

By the middle of tIle 1800s the phrase had come to be regarded, by the 
greater number of judges, as in and for itself sufficient; and the rule was fre
quently laid down that any threat or promise, any fear or hope, would exclude 
a confession made in consequence of it, that is, would exclude the confes
sion irrespective of any attempt to measure its influence to cause a false con
fession: 

1822, R. v. Gibney, Jebb Cr. C. 15, by all the Judges: "If hope has been excited or 
threats or intimidation held out, it shall not be received." 

1824, !Vir. ThQ= Starkie, Evidence, II, 36: "A confession can never be received in 
evidence where the defendant has been influenced by any threat or promise." 1 

1852, PARKE, B. (for eight Judges), in R. v.Moore, 2 Den. Cr. C. 525: "Perhaps it would 
have been better to have held that in all cases the Judge was to decide that point upon his 

§ 824. I The same principle has been more 
or ICB;; definitely expressed in the following 
rulings; 1878. U. S. v. Graff. 14 Blatch. 387; 
1883. Ropt I). Utah. 110 U. S. 585. 4 Sup. 202; 
1852. R. v. Baldry. 2 Den. Cr. C. 430. 444. per 
Campbell. L. C. J. Ilnd Parke. B.; 1866. R. v. 
Gilles. 11 Cox Cr. 73. per Keogh. J.; 1853. Car
roll II. St~te. 23 Ala. 38; 1881, Young v. State. 
68 Ala. 575; 1897. Williams v. State. 63 Ark. 
527.39 S. W. 709 ( .. whether there has been any 
threat or promise of such a nature that the 
prisoner would be likely to tell an untruth from 
the fear of the threat or hope of profit from the 
promise "); 1810. Swift. Evidence. Conn., 131 ; 
1920. State v. Bailey. 146 La. 624. 83 So. 854; 
1830. Com. 11. Knapp. 9 Pick. Mass. 503; 1857. 
Com. v. Tuckerman. 10 Gray Mass. 191: 
1871. Com. 11. Cuffee. lOS Mass. 288; 1869. 
State 'D. Staley, 14 Minn. 113; 1861, Frank v. 
State. :m Miss. 711: 1919. State v. Guie. 56 
Mont. 485. 186 Pac. 329 (approving the test IlS 
stated in the above text): 1881. State ... 
Patterson. 73 Mo. 706; 1881. State r. Phelps. 
74 Mo. 136 (quoting Keating. J .• in R. r. 

, 

Reason. supra); 1888. State v. Anderson. 96 
Mo. 249. 9 S. W. 636; 1881. State 1'. Car
rick. 16 Nev. 128; 1883. People II. McGloin. 
91 N. Y. 246; 1868. State v. Mitchell. Phil
lips L. N. C. 449; 1868. Price v. State, 18 Oh. 
St. 419; 1854. Statl' v. Motley. 7 Rich. L. 
S. C. 337; 1853. Deathridge v. State. 1 Sneed 
79; 1861. State ... Walker. 34 Vt. 302; 1853. 
Smith's Case. 10 Gratt. Va. 737; 1858. 
Shifflet's Case. 14 Gratt. 661, 665. 

§ 8211. I So also; 1814. Phillipps. Evi
dence. 11. The broad statements of these 
treatise-writers helped greatly to popuiarize 
this form of the test. expecially in the United 
States; but their statements exaggerate the 
extent to which it had at that time become ac
cepted. and in that aspect were incon-ect. 
Mr. Starkie's statement. for example, was made 
on the authority of WarickshalI's Case (quoted 
ante. § 822). which. instead of snstaining it. is 
quite consistent with the orthodo~ test. Thp 
only early case taking his extreme "iew wns 
apparently R. v. Casso 1 Lench Cr. L .• 4th l'd .. 
293. note (1784). 
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view of all the circumstances, including the nature of the threat or inducement and the 
I'haracter of the persoll holding it out together. But a rule has been laid down in different 
precedents, by which we are bound, and that is, that if the threat or inducement is held out 
actually or constructively by n person in authority, it cannot be received, however slight 
the threat or induccment." 

1797, Slatc v. Long, Haywood 455: .. Its admissibility is made to dcpend on its being 
free of the suspicion that it was obtained by any threats of seve~ity or promises of favour, 
and of any influence, even the minutest." 

1876, STONE, J., in BonncT v. Siale, 55 Ala. 245: "Any inducement of profit, benefit, 
or melioration held out; any threat of violence, injury, increased rigor of confinement; 
or any other menace which can inspire alarm, dread, or the slightest fear, is enough to 
exclude the confession as not voluntarily made." 2 

Another phrase generalized tile above terms, and declares that" any induce
ment " is sufficient to exclude the confession.3 Occasionally an effort was 
made to apply this test with reference to the living principle, that is, to 
ask whether the fear or the hope, the threat or the promise, was strong enough 
to produce a false confession; 4 but these efforts were casual; and sometimes 
there appears deliberate breaking with the original and fundamental prin
ciple, and the rule .of thumb is applied in plain disregard of the question 
whether the confession is possibly untrue.s 

§ 826. Same: (c) Was the Confession Voluntary? Probably as early in 
historical usage and more common in modern judicial opinions, is the phrase 
" voluntary", as indicating that quality in a confession which sanctions its 
reception. l Here. again. though the test rests ultimately for its validity upon 
the fundamental principle already examined (anie, § 822), yet it has come to 
be employed in judicial parlance as sufficient in itself, independent of the 
living principle beneath it. But, unlike the preceding test, it is not so ser
viceable as a rule of thumb, for its significance is so indefinite and loose that 
it does not of itself supply a solution for the various situations with their 

'Other examples arl!: ISiS. McAdory,·. 
State, 62 Ala. 161; 18.'35, State ". Bri('k, 2 
Harringt. 530; 1895, Bartley v. People, 156 
III. 234. 40 N. E. 831: 185S, State v. York, :l7 
N. H. 183; 1902, Stat~ r. Bate~. 25 utah 1. 
09 Pac. 70; 1895, Stute r. Co~s. 12 Wa~h.lli3. 
42 Pac. 127. 

3 1833, n, v. Eno('h. !i C. & P. ,539. Parke .. J. 
r" an inducement, by one having in ('ustody") ; 
1833, R. v. Mill, 6 C. & P. 146. Gurnt'y. B. 
("an indu('ement"): 183i. R. 1'. Drew. S C. & 
P. 140, Coleridge, J. (" an inducement ") : 
1839, R. r. Taylor. ih. 734. Putterson, .1. 
("some inducement"): 1856, R. r. Toole. i 
Cox Cr. 244, Pigot, C. B. (" E.()me influence 
acting upon his mind "). 

• 1852, R. v. Moore, 2 Den. Cr. C. 525. 
Parke. B. ("One element in the conEideration of 
this question us to their heing \'oluntary is. 
whether the threat or inducement was such as 
to be likely to influence the prisoner"); 1870. 
Cady t'. Stnte. 44 Miss. 341. 

'1893. H. t. Thompson. 2 Q. n. 12. 17 (" A 
simple test .... Was it preceded by lillY in-

ducement to make a statement, held out hy a 
person in authority?": that the inducement~ 
were .. calculated to elicit the truth" is "en
tirely immaterial"); 1905. R. v. Ryan, 9 Onto 
L. R.137 (confession of a letter-carrier to a post
office inspector. admitted on the facts; R. t'. 
Thompson followed); 1856, Jordan v. State. 
32 Miss. '386 ("It is no answer to say that the 
confession wa~ true; the question and the 
(lnly question. which can he considered is 
whether the ('onfessioll wus voh.ntary. ex
t.orted by threats or \·iolence. or induced hy the 
hope of reward or immunity from punish
ment "). 

§ 826. I Ante 1726, Gilbert, Evidence, 13i 
(" This confession must be voluntary and with
out compulsion, ... pain and force may com
pel men to confess what is not the truth of 
fncts, and consequently such extorted con
fessions are not to be depended on "). It hud 
been th~ custom. long before this, in offering 
the deposition of an accomplice or aCCU5er. to 
state that it was "voluntary and without 
torture 01' compulsion"; ante. § 818. 
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graduated differences; hence it is often, perhaps usually, fGund in combina
tion with the preceding test in one form or another, the latter serving to ex
plain and make it more specific; thus: 

1801, Mr. Peake, Evidence, 14: "The confession of a felon voluntarily made is evi
dence against him on his trial; but if any threats or promises have been made to induce 
him to confess, no evidence of such confession is adrIlitted." 

1881, COLERIDGE, L. C. J., in R. v. Fennell, L. R. 7 Q. B. D. 151]: "A confession, in 
order to be admissible, must be free and voluntary; that is, must not be extracted by any 
sort of threats or violence, nor obtained by any direct or implied promises, however slight, 
nor by the exertion of any improper influence." 

1893, CAVE, J., in R. v. ThompsolI, 2 Q. B. 17: "A simple test, ... Is it proved affirm
atively that the confession was free and voluntary; that is, Was it preceded by any in
ducement to make a statement held out by a person in authority?" % 

In the case of the present test, however, it is employed usually oftener 
than the preceding one in a purely subsidiary way, i.e. as merely a rough 
test for determining the trustworthiness of the confession; the living prin
ciple being oftener kept in mind; thus: 

1874, PEARSOX, C. J .. in State v. Whitfield, 70 N. C. 356: "No confession of guilt shall 
be heard in evidence unless made voluntarily; for if made under the influence of either 
hope or fear, there is no test of its truthfulness." 3 

3. "Person in Authority" 

§ 827. Int~oductory. After thus considering the various theories and 
tests by which' confessions are governed, it is now feasible to examine the 
different specific situations and the state of the rulings thereon. S\nce the 
inadmissibility of a confession depends on the relative strength of the induce
ment to confess falsely, as measured against the prospects attached to non
confession, it is obvious that the various situations can best be grouped ac-

• Examples of this test in American opinions 
arc (LS folJows: (1) Using "threat or promise" 
as the secondary test: 1839. U. S. v. Nott. 1 
McL. 501; 1873. Nicholson r. State. 38 Md. 
153; 1874. State v. Jones. 54 Mo. 479; 1871. 
Barnes v. State. 36 Tex. 362; 1839. State v. 
Phelps. 11 Vt. 121. (2) Using" hope or fear" 
as the secondary test: 1870. State v. Brock
man. 46 Mo. 568; 1827. State t'. Roberts. 1 
Dc\,. N. C. 259; 1874. Rufer T. State. 250h. 
St. 469. 

Other sundry examples of this test are the 
following: 1896. Wilson v. U. S .. 162 U. S. 613. 
16 Sup. 895 (Fu\1er. C. J.: .. the true test of 
admissibility is that the confession is made 
freely. voluntarily. and without compulsion or 
inducement of any sort "); 1900. Jackson v. 
U. S .. 42 C. C. A. 452. 102 Fed. 473; 1897. 
Newell v. State. 115 Ala. iH. 22 So. 572; 1897. 
Hol1and v. State, 39 Fla. 178. 22 So. 298; 
1898. Gantling v. State. 40 Fla. 237. 23 So. 
857; 1898. Hecox v. State. 105 Ga. 625. 31 
S. E. 592; 1900. Fuller I). State. 109 Ga. 809. 

3.5 S. E. 298 (to sheriff); 1900. State 1'. Vick. 
lIair. 52 La. An. 1921. 28 So. 273; 1895. Com. 
v. Sheehan. 1631\1a5s. 170.39 N. E. 791; 1892. 
People v. Taylor. 93 Mich. 638. 641. 53 N. W. 
777: 1895. People v. Parsons. 105 Mich. 177. 63 
N. W. 69; 1897. Hunter v. State. 74 Miss. 515. 
21 So. 305; 1902. Blalack v. State. 79 Miss. 
517. 31 So. 105; IlS95. Basye t. State. 45 Nebr. 
261. G3 N. W. 811; 1898. Snider r. State. 56 
Nebr. 309. 76 N. W. 574; 1900. State 1'. Abatto. 
64 N.J. L. 658. 47 AtJ.I0; 1900.Statetl.Baker. 
58 S. C. 111.36 S. E. 501. 

• Other examples of this sort arc as follows: 
1875. Sampson v. Stnte. 54 Ala. 243; 1875, 
Levison 1'. State. 54 Ala. 524; 1877. Johnson v. 
State. 59 Ala. 39; 1881. Young v. State. 68 Ala. 
575; 1881. Redd r. State. 69 Ala. 259; 1846. 
State v. Potter. 18 (',onn. 177; 1871. Young v. 
Com .• 8 Bush 370; 18M. Com. v. Tuckel'llIsn. 
10 Gro\' Mass. 190; 1856. Brown I). State. 32 • 
Miss. 450; 1847, State r. Cowan. 7 Ired. N. C. 
244. 
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cording to the nature of the inducement. But as the strength of the induce
ment must depend more or less upon the power of the person offering it, the 
rule of law must first specify the kinck of persons from whose mouths the 
inducements may be regarded as having any value. Most of the induce
ments being favors offered or disad;'antages threatened in the way of legal 
proceedings, the question is usually one of the legal authority of the person 
promising the favor or threatt:ning the harm. The general topic may prop-

. erly be described by the phrase, " Person in Authority." 
• 

\.; § 828. Threats or Promises in general. Unless the person attempting to 
I obtain a confession has the power (apparently to the confessor) to carry out 

the threat 01' the promise, there is no reason for treating the indUCement as 
likely to produce an untrue confession. It is in such a case not due to the 
inducement, but to the confessor's own discretion; for he has no real alter-

• native. 
The simple cases of this sort are those of threats of physical ",ioiellce. Thus, 

a master threatening to beat or otherwise ill-treat a slave is clearly a person 
having such p0wer; so, too, a mob having possession of the accused and 
threatening to hang or to beat him has such power.1 

§ 829. 1'breats or Promises connected with Legal Imm1Jn~t:v or Relief. 
Here there has been more or less uncertainty and difference of practice. The 
situation is th:t in which the confessor ha; been promised, if he confesses, a 
release from arrest, a cessation of prosecution, non-action towards prosecu
tion, or tlle like. 

On principle, such a promise should be of no consequence unless the prom
isor was one having (apparently) the power to arrest or prosecute. But for 
some time in England there was more or less uncertainty in the practice at 
Nisi Prius. This came about, probably in part, because the claas of persons 
commonly accused before the judges came largely from a population whicn 
was accustomed to comport itself with submission before those of a "superior" 
class, and was inapt to discriminate about the authority of such persons to 
employ threats or promises. Most of the exclusions can be supported upon 
even the narrowest definition of " person in authority"; but during the first 
half of the 1800s no agreement had been reached as to the propriety of that 
test.1 The older and more usual view was that the inducement, to exclude, 

§ 828. I No decisions expressly involving (the prosecutor's wife, who helped manage the 
the question seem to have been made; but in business; excluded); 1836, R. 11. Pountney, 7 
the rulings in § 833, poat, will be found situa- C. & P. 302, Alderson, B. (the landlor,j of the 
tione illustrating the application of the princi- inn to which the accused was taken in custody, 
pIe. a constable being present; held doubtful); 

§ 829. I 1811, R. 11. Hardwick, 1 C. & P. 1839, R.Il. Taylor. 8 id. 734 (the wife of the 
98. note (the constable's wife; exrluded) ; prosecutor and mistress of the accused, held" a 
1823, R. 11. Gibbons, ib. 97 (a bystander; ad- person in authority over the prisoner"); 1846, 
mitted); 1823. R. 11. Tyler, ib. 129 (6 by- R. 11. Croydon. 2 COli: Cr. C. 67 (an attorney 
.tander; admitted); 1834, R. 11. Shaw, 6 id. 372 endeavoring to find evidence for a prosecution; 
(II fellow-prisoner; admitted) ; 1834, R. v. Simp- excluded); 1848, R. 11. Garner, 1 Den. Cr. C. 
SOD. 1 Moody Cr. C. 410 (the mother ofthe prose- 331 (a medical man in the presence of prose· 
cutor's wife, in the latter's presence; ell:cluded); cutrix and accused's husband: exeluded); 
1836. R. v. Upchurch, ib. 465, by ten Judges 1848, R. v. Millen, 3 COli: Cr. C. 507 (a fellow-
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must have been held out by a person having a legal interest or authority in 
the arrest and prosecution; 2 but the view also obtained currency that an 
inducement by any person whatever would excIude.3 The case of an induce
ment by a master or a mistress to a servant was the troublesome one, for there 
no legal interest in the prosecl~tion might exist, and yet the relation involved 
in one sense an "authority", i.e. an actual control which might affect by its 
pressure the mind of the servant. Finally, in 1852, the earlier view was con·V 
firmed, and the existence of a legal interest in the prosecution was taken as 
the test, -- not the mere existence of actual control or influence growing out 
of the social or commercial relations of the persons: 

1852, R. v. Jfoore, 2 Den. Cr. C. 522 j Mr. Crea8Y, for· the accused: "We must not 
look at the case as lawyers, but consider what would be the natural result of an induce
ment by such a person. The test is not, it is submittfd, Who is the party to set justice 
in motion? but, Who is most likely to have influence? Who is most natural that the 
prisoner should look to?" PARKE, B., for the eight judges: "Perhaps it would have been 
better to have held (when it was determined that the judge was to decide whether the 
confession was voluntary) that in all he was to decide that point upon his own view 
of all the circumstances, including the nature of the threat or inducement, and the char
acter of the person holding it out, together j not necessarily excluding the confession on 
account of the character of the person holding out the inducement or threat. But a. rule 
has been laid down in different precedents by which we are bound, and that is, if the threat 
or inducement is held out, actually or constructively, by a person in auMzority, it cannot 
be received, however slight the threat or inducement. And the prosecutor, magistrate, 
or constable, is such a person j and so thft master or mistress may be. If not held out by 
nne in authority, they are clearly admissible. . .. But it is only where the offence con
cerns the master or mistress that their holding out the threat or the promise renders the 
confession inadmissible. . .. In the present case, the offence of the prisoner, in killing 
her child or concealing its dead body, was in no wayan offence against the mistress of the 
house j she was not the prosecutrix then, and there was no probability of herself or the 
husband being the prosecutor of an indictment for that offence." 

Thus the prosecutor or the prosecutrix (or a person likely to be such), or a 
person so employed about su<:h a one':; affairs as to be able to exercise his au
thority for him, or a person acting under his express or implied sanction, would 
be one whose inducements involving benefits connected with the legal proceed
ings might exclude the confession; but no other person's inducements (of 

prisoner in the presence of the anesting con
stable; excluded); 1851. R. II. Warringham. 
2 Den. Cr. C. 447 (the wife of one of the 
cutors. concerned in the management of their 
business; excluded). 

• 1~9. R.. II. Row. R. &: R. 153. by nine 
Judges (ad\'ice by bystanders having nothing to 
do with the arrest; admitted. "because the 
advice to confess was not given or sanctioned 
by any person who had any concern in the 
business "); 1836. R. r. Gibbons. 1 C. &: P. 97. 
Park. J .• and Hullock. B. ("any person having 
any office or authority. as the prosecutor. con
stable. etc. "); 1839. R. r. Taylor. 8 C. &: P. 
734. Patteson. J.. speaking of his opinion as 
representing the judges; 1839. Lewin. note to 

2 Lew. Cr. C. 125 ("The cases seem to estab
liBh the principle that where a confession is 
obtained through the cedium of a suggestion 
made by a person from whom the prisoner can 
ha\'c nothing to hope or to fear. it ought to be 
received "). 

• 1831. R. II. Dunn. R. r. Slaughter. 4 C. &: 
P. 543. Bosanquet. J. ("any person telling a 
prisoner that it will be better for him to cOllfes.~ 
will always exclude any confession made to 
that person"; here a fellow-workman. and a 
person to whom the stolen article WlI8 offered 
for sale); 1837. R. II. Spencer. 7 C. &: P. 776. 
Parke. B. (held doubtful. because the judges 
were divided in opinion). 
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that characte'r) could do SO.4 It must be added that a constable or other 
police officer, or a magistrate, has always been regarded as a person in author
ity with reference to inducements involving release from arrest or cessation 
of prosecution, irrespective of the technical limits of such a person's legal 
powers in the premises.s 

§ 830. Same: United States Doctrine. The ~~rse, of .J4e l~w in the 
, United States has tended towards the ~.(mi~lptthE.. foregoing strictoistinction, 
- . bv reason of two circumstances. First, in the learu'eirtfCatise of Professor , . '. 

Greenleaf, published several years before the decision in R. 1'. Moore (above 
quoted), it was intimated that the current of authority was against that doc
trine, and his own weighty opinion favored that result;! and this opinion 
was widely circulated. Secondly, and chiefly, our system of public prosecu
tion does not. admit of such a sharp anaeasily"}ntndled--distinction. In. Eng
land, at common law the person injured by the crime may and (at least in its 
primary stages) usmilly must himself institute and manage the prosecution.2 

But in the United States ile has no such power; the offiCial prosecutor alone 
has it. Confessions made to such officials are in this country the commoner 
class. At the same time, the injured person may practically be in a position 
(by a failure to testify) which gives him actual power to affect the result fav
orably to the accused. To draw the line absolutely, therefore, at those who 
alone had legal control over the prosecution would be to omit many who might 
conceivably under certain conditions hold out inducements or a palpable 

• Subsequent rulings in England and 
Canada l'~e as follows: Enoland: 185:3, R. r. 
Luckhurst, 0 Cox Cr. 243 (one who puts ques
tions in the prosecutGr'~ presence; excluded); 
1853, R. 1). Sleeman, 0 Cox Cr. 245 (a married 
daughter of the accused's master, not in his 
household; admitted); 1801, R. 1). Parker, 8 
Cox Cr. 465 (a fellow-prisoner in the presence 
of prosecutor aud constable; admitted) ; 
1872, R. 1). Vernon, 12 Ccx Cr. 153 (n woman 
deputed by the constable to guard the accused 
temporarily; admitted) ; 1911, Godinho's 
Case, 7 Cr. App. 12 (a hope of pardon originat
ing in the accused'H own mind. and not due to 
the statement of any person in authority, docs 
not exclude); Canada: 1901. R. v. Todd, 13 
Man. 304 (detectives obtaining a confession by 
trick, held not peraons in authority); 1905. 
R.I'. Ryan, 9 Onto L. R. 137 (a post
office inspector questioning a letter-carrier; 
not decided); 1914. R. r. Anderson, 16 D. L. 
R. 203, Alta. (a doctor exo.mining for mental 
condition. held not a person in authority); 
W15, R. 1). De Mesquito, 26 D. L. R. 404. D. C. 
(master with a police constable in attendance 
held a person in authority) ; 1920, R. tl. Tren. 
h.olme, 61 D. L. H. 316, Que. (charge against 
a medical man of "defiling a young girl by fnlse 
pretences" ; the father of the girl. held a 
person in authority) . 

• 1852. R.I'. Moore, 2 Den. Cr. C. 520; and 
cases cited aupra, pasBun. 

§ 830. I 1842. Greenleaf. E\;dence, § 223. 
• 1883, Stephen, Rist. of Crim. Law, I. 

493 (" In England. and, so far as I know, in 
England and some English colonies alone. 
the pro~ecution of offences is left entire1.J,· to 
private persons. or to public officers who act 
in their capacity of private persons and who 
have hardly any legal powers beyond those 
whieh belong to private persons. . . . [When 
there is a private prosecutor]. he can and does 
manage the whole matter as he might manage 
any other action at law; he employs a so
licitor, who mayor may not instruct coun
sel, and who takes the prllofs of witnesses, 
brings them before the Cll mmittirlg magis
trate and the grand jury, instructs counsel 
at the trial, and. in II. word. manages the whole 
of the proceedings just as he would in a 
civil cause. . .• Every pri'llate person has 
exactly the seme right to institute any crim
inal prosecution as the Attorney-General or 
anyone else"). 

But since the institution in England of a 
Director of Public Prosecutions, the common 
law status of the injured party has of course 
changed. On the new prosecuting method, 
see the Report of Edwin R. Keedy and John 
D. Lawson to the American Institute of Crim
inal Law and Criminology (Journal of the 
Institute. 1911, vol. I. pp. 595. 748). 
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strength. It thus happens that three distinct rules ar~.f(~lt!!..d.~I?I?I.i,ed in thc 
jurisdictions of the United States: 

(1) The English rule, that the injured individual (i.e. in the United States 
the prosecuting witness merely) is to be deemed a "person in authority ", 
has occasio~ally been recognized.3 

(2) The opposite extreme ignoring the inducements of all persons ex-
cept those having 0fficial authority . has also received sanction: 

1881, lIAlnfO!-."D, J., in U. S. v. Stone, 8 Fed. 260 (admitting a confession to a private 
detective employed by the owner of stolen goods): "At common law, some person, gen
erally the party injured, though it might be another person, must be named as prosecutor, 
except in special cases; and without this there could be no prosecution. . " It is through 
this semi-official relation to the prosecution that a private prosecutor becomes a person in 
authority in this matter of evidence of confessions. But under our federal practice from 
the earliest times, and by force of the statute, the district attorney is the only prosecutor 
known to our law, and as a matter of fact, in this court at least, no private prosecutor has 
C\'er been recognized .. " It is impossible therefore for any one.to.oc~upy..t.l!~~place of a 
private pr.osecutor in this court, or make any promises of immunity that will avail the 
accused in th~t ·capacIfY. It was otherwise at common law; for generally if the party 
injured refused to prosecute, there could be no prosecution. With us the district attorney 
alonec!!!!_giye. su<:h- assurances. . " [Thus], the determinaiiim-6f"the-question of au
thority depends upon the relation of the person to the criminaI prosecution for the act 
done by the accused. . " The per.son must ~av~~..Qm~.authority_oy.e.r_the. of 
that particular-offence;-whether he be an officer of the law or not. The.JD.ere.Jac.t_that 
he is an purP£~i...E~.!ll.us.t. .I.>.~ ~_oI!Q..~e(L~~~ Jh.e pt:9!lCCution 
and have through that connection over the prisoner." 

(3) A middle way is that which most Courts seem to have adopted. The 
injured person, or the master of a servant, is not regarded as necessarily hav
ing a control sufficient to vitiate confessions made by his inducement; nor 
is he regarded as entirely incapable of holding them out. Each case is de
cided upon its own circumstances, and the actual state of the relation between V 
him and the confessor is inquired into with reference to the probable 
strength of the inducement. This seems the wisest rule, and it is in 
accordance with the recommendation of Professor Greenleaf, often quoted 
by the judges: 

1842, Professor Simon Greenleaf, Evidence, § 224: "Promises and threats by pri"ate 
persons, not being found so uniforr.l in their operation [as those by persons in official au
thority) perhaps may with more propriety be treated as mixed questions of law and fact; 
the principle of law that the confessions must be voluntary being strictly adhered to, and 
the question whether the promises or threats of the private individuals who employed 
them were sufficient to overcome the mind of the prisoner, being left to the discretion of 
the judge under all the circumstances of the casc." . ,.... - '. 

1854, SHAW, C. J., in Cam. v. },forey, 1 Gray 463: "Of,«o~ such if\dllCement must '1 

be held out to the accused by some one who has, or is sup)b~ b1 trtiiCcused to hAve, . •• • 
some power or authority to assure to him the promised goon or cause or inftuence the threat- _. 
ened injury." 

I 1899, Sullivan 11. State, 66 Ark. 506. 51 person in authority); 1870. State rI. Brock-
S. W. 828 (owner of stolen pro~crty, held a man, 46 Mo. 570. 
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1879, BRICKELL, C. J., in Murphy v. Scate, 63 Ala. 3: "[The improper inducement may 
come from] anyone connected with the accused who may, considering his relations and 
condition, be fairly supposed by him to have the power to him what ever of benefit 
is promised or to influence the threatened injury." 

The precedents illustrate the flexibility (or perhaps the looseness) of this 
rule.' It may be added that some of them seem to indicate that a modifica
tion has also been made in the English rule for police officers; so that such a 
person would not necessarily be a "person in authority." 

4. Nature 0: the 

§ 8.'31. Competing Rulel; Statutory Definitions. "There is no branch 
of the law of Evidence," said Chief Justice Sherwood, a generation ago,l " in 
such inextricable confusion as that relative 10 confessions." This confusion 
is due chiefly to the competition of the different tests and the judicial fluctua
tions between them. 

The current rules or tests, for determining what kind of inducement suffices 
to exclude, are three (ante, §§ 824-826): (1) The first is, Was the inducement 
of a nature calculated under the circumstances to induce a confession irre
spective of its truth or falsity? (2) Another is, Was there a threat or a 
promise, a fear or a hope? (3) The third test, Was the confe::ssion voluntary? 
is practically colorless and unserviceable when the nature of the inducement 

• Cal. 1909. People v. Piner. 11 Cal. App. 
542. 105 Pac. 780 (the injured person may be 
a pereon in authority): 1910, People I). Luis, 
158 Cal. 285, 110 Pac. 580 (a bystander. not 
a persvn in authority); Conn. 1846. State 
I). Potter. 18 Conn. 178 (11 friend; admitted); 
Del. 1870, State v. Darnell, 1 Houst. Cr. C. 
322 (a bystander; admitted); Ga. 1895, 
Freeman v. Brewster, 94. Ga. I, 21 S. E. 128 
(a fellow-prisoner; excluded); HalD. 1871. 
R. I). Kamakana. 3 Haw. 313. 315 (an officer 
not connected with the prosecution, held a 
person in authority); KII. 1871, Young I). 

Com .• 8 Bush 370 (one in whose house the 
accused, fleeing from pursuit, was sleeping; 
admitted); lAo J896, State V. Griffin, 48 
La. 1409. 20 So. 905 (requested by a re
porter; admitted); 1898. State v. Caldwell. 
60 La. An. 666. 23 So. 896 (encouragement 
by a friend of the accused, that the prosecu
tor would help; admitted) ; Me. 1842. State 
~. Grant. 22 Me. 171 (a friend urging the 
accused to save his brother, jointly accused; 
admitted); Mich. 1878. Ulrich ~. People, 
39 Mich. 249 (a friend of accused's father 
who rode to jail with the accused and the 
arresting officer: admitted); 1883. People 
~. Wolcott. 61 Mich. 614, 17 N. W. 78 (per
eons visiting the prisoner in jail with implied 
official authority; excluded); Miss. 1895. 
State I). Smit'h. 72 Miss. 420, 18 So. 482 (lUI 

employer whose factory had been burned: 
eJl:cluded); 1900. Hamilton V. State. 77 Miss. 

675. 27 So. 606 (accused's employer. held on 
the fil.cts a person in authority); Mo. 1900. 
State II. Bradford. 156 Mo. 91. 56 S. W. 898 
(a prison guartl; admitted): 1915. State r. 
Keller. 263 Mo. 539. 174 S. W. 67 (to a pri
vate detective; admitted): Nebr. 1903. 
State II. Force. Nebr. • 95 N. W. 42 
(a father urging a confession from a minor 
son. held a person in authority. on the facts): 
Ncr. 1881. State r. Carrick. 16 Ne\·. 128 (the 
bondsmen of defendant urging him to say 
whether he had defaulted; admitted); N. 
M. 1919, State ~. Foster. ' N. M. • 183 
Pac. 397 (larceny of cattle; a State cattle
inp,pcctor, held a person in authority); Pa. 
1898. Com. V. Wilson. 186 Pa. 1. 40 Atl. 283 
(confession of crime made in order to pro
cure admission to a supposed band of out
laws by pro\'ing his hardihood, etc .• admissi
ble); Ten ... 1875, Beggarly v. State. 8 Baxt. 
526 (foHowing Greenleaf); Va. 1853, Smith's 
Case. 10 Gratt. 737 (a master. but here the 
injured person was not th'.l master; held not 
inadmissible merely because made to the 
master); 1858. Shifflet's Case. 14 Gratt. 
657 (a member of the jailer's family and staff; 
admitted); 1890, Early's Case, 86 V". 927. 
11 S. E. 795 (a private detective who had 
secured evidence against the accused; ad
mitted); 1915, Jackson v. Com.. 116 Va. 
1015. 81 S. E. 192 (an employer who had 
been active in the prosecution; excluded). 

• 831. 1 73 Mo. 705. 
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is in question, and is almost always translated secondarily, before applica
tion, into terms of one of the other two tests. 

It has been seen (ante, § 824) that the first test is, upon principle, the only 
rational and correct one. It will now be found that the varying and incon
sistent results reached for similar situations are m!tinIy explainable by the 
difference of the tests applied by the different Courts. It is' particularly to 
be remembered that the hopeless inconsistency of the earlier English rulings 
is due chiefly to the fact that the rulings were virtually in different jurisdil.'
tions, that is, by single judges sitting in different circuits and living in 
different generations, and therefore not necessarily harmonious with the 
rulings of their colleagues or their predecessors. 

In several American jurisdictions, the Legislature has dealt with the sub
ject of confessions by aGopting some definition of the inducement which is 
to exclude them.2 But these statutes seldom do more than accept some com-

2 Colorado: Compo L. 1921. § 6787 (vari- of fear produced by threats"); Net/} York: 
ous forms of physical coercion of arrested C. Cr. P. 1881. § 395 (confession ... wbether 
persons by a public officer to induce a con- in the course of judicial proceedinga or to a 
fession arc penalized); § 6788 (nothing herein prh'ate person", is admissible. "unlen made 
shall .. alter or affect in any manner what- under the influence of fear produced by threatl! 
cvsr the rules of evidence". or prev~nt in- or unless made upon a stipulation of the 
terrogation by officers); Georoia: P. C. 1910. district attorney that he shall not be 
§ 1032 (" To make a confession admissible. cut'!d therefor "); 1908. Pellple ZI. Rogers. 
it must have been made voluntarily. without 192 N. Y. 331. 85 N. E. 1~. 'i (Code Cr. P •• 
being induced by another. by the slighte~t 1881. § 395; the worda .. private person" 
hope of benefit or remotest fear of injury") ; include a police officer or any other person 
1 1033 ("The fact that a confession is made not conducting Po judicial proceeding); the 
under a spiritual exhortation. or a promise New York Code's rule seems nowadays to 
of secrecy. or a promist' of a collateral bene- be applied with more care. i.e. !!'.> &II to ren-
fit. ,hall not exclude it"); Hawaii: Rev. L. der inapplicable all the quibhlt's dealt with 
1915. § 2624 ("No confession which is ten- in the ensuing sections; Oreoon: Lawa1920. 
dered in evidence on I\n~' trial. shall 00 re- § 1537 ( .. It. confession of a delendant. 
jected on the ground that a promise or threat whether in the course of judicial proceed-
has been held out to tho person confessing. ings or to a private person. cannot be given 
unless the Judge or other presiding officer in e\'idence against him. when made under 
shall be of opinion that the inducement was the influence of fear produced by threats ") ; 
really calculated to cause an untrue admis- Philippine [slanda: Act 619, H 2. 3 (Insular 
sion of guilt to be made "); 1895, Republic poiice force; physical violence or torture by 
I). Hang Cheong. 10 Haw. 94 (statute applied) ; a member to extort a confession is made a 
Indiana: Burns Ann. ot. 1914. § 2115 ("The penal offence): § 4 ("no confession of any 
confession of a defendant made under in- person charged with crime sball be received 
ducement, with all the circumstances. may as evidence against him in any court oC jus-
be g!\'en in c\-idence against him. except tice unless it be first shown to the satisfac-
when made under the influence of fear. pro- tion of the Court that it was freely and vol-

Jiuced b;\' threats or by intimidatioll or untarily made and not the re8l.ilt of violence. 
undue influenccs"); Kemucky: Stats. 1915. intimidation. threat. menace, or of promises 
§ 1649 b (confessions to police; quoted or offers of rewards or leniency"); Tutu: 
pod. § 851); Lou;"iano.: Const. 1921. Rev. C. Cr. P. 1911. § 809 (,'The confession 
Art. 1. § 11 ( .. No person under arrest ofa defendant may be used in evidence against 
shall be subjected to any treatment de- him if it appear that the same was freely 
signed by effect on body or mind to com- made without compul.ion 0: persllaRion. 
pel confession of crime; nor shall any con- under the rules hereafter prescribed ") : 
fession b:! uSl'd against any person accused of § 8lO ( .. The confession shall not be used if 
crime unless frl'ely and voluntaril~' made ") ; at the time it was made the defendant was 
Min7le6ota: Gen. Sf.. 1913. 18462 (" A con- ill jail or other place ..,f confinement. nor 
fession of II defendant. whether made in the while he i~ in custody of an officer, UnlCAA 
course of judicial proceedings or to a pri- made in the voluntary statement of the ac-
vate person. cannot be given in e\'idence cused. taken before 3n examining court in 
&gainst him when 1Jlade under the influence accordauce with law, or made in writing and 
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mon-Iaw rule, and cannot be said on the whole. to have effected any change, 
much less any improvement; except that in Haw~H, Irdiana, and Washing
ton the radical step of desirable reform (post, § 867) has been tak~n, and the 
traditional rules are practically abolished; and that in Texas the rule of ex
clusion is made even stricter than before. 

§ 832. Advice that "It would be better to tell the truth", or its equivalent. 
: On principle, the advice b~' any person whatever that it would he better to 

;' tell the truth caIUlot possibly vitiate the confession, since by hypothesis the 
,; worst that it can evoke is the truth, and there is thus no risk of accepting 
L.a false confession (ante, § 822). The confessor is not obliged to choose be

tween silence and a false confession having powerful advantages; the ad-
vantages are attached to the utterance of the truth; and, however tempting 
we may suppose them to be, there is nothing in the nature of the temptation 
to make the statement untrustworthy; for if it has availedatalj,""it has availed 
to bring out the truth. 

Nevertheless, judges have been found with such extraordinary scrupulosity 
as to exclude confessions following such advice.1 The practiClLl result under 

signed by him. which written statement shall the accused's husband in the presence of the 
show that he was warned by the person to arresting constable; told" to tell the truth"; 
whom the same is made. first. that he does excluded on mixed grounds); 1848. R. r. 
not have to make any statement at nil. sec- Garner. 1 Den. Cr. C. 329. Maule and Patteson. 
and. that any statement made may be used JJ.; 1852, Pollock. C. B .. in R. I). Baldn·. 2 
in evidence against him on his trial for the Den. Cr. C. 441; 1861. R:-r: Parker. L~igh 
offence". etc.; "or unlesi in connection with & C. 42; 1871. R. I). Bate, 11 Cox Cr. 686. 
Elich confession he make statemcnt of facts or Smith. J.; 1874. R. I). Dogherty. 13 Cox Cr. 
of circumstances that arc found to be true. 23 (Ire.). White~irle. C. J.; 1881. R. I). Fennell. 
which conduce to establish his guilt. such as 7 Q. B. D. 147; 1893. R. v. Thompson. 2 Q. 
the finding of secreted or stc.len property or B. 16. 18. Cave, J., semble. Pollock, C. B. in' 
instrument with which hc states the olicnee R. 11. Baldry. supra. distinguished between 
was committed; provided that where the de- "tell the truth". and" yOU had better tell the..! 
fendant is unable to write his name and sign[s?] truth"; but this quiddity seems not to be 
the st.'ltemen¢. by making his mark. such state- elsewhere admnced. 
merlt shall not be admitted in evidence. CANADA: 1889. R. r. Romp. 17 Onto 567 
UD.less it be witnessed by some person other ("The truth would go better than a lie"; 
than a peacc officer. who shall sign the same excluded). 
I.lS a witness"); the last clause. and the UNITED STATES: Federal: 1897. Bram I). 

clause "or be madc in writing" etc. were U. S. 168 U.S. 532. 18 Sup. 182 (the defendant 
inserted by St. 1907. c. 118); Washinu/on: was under arrest and was called in to the office of 
R. & B. Code 1909. § 2151 ("The confes- the chief of police; "'When Mr. Bram came 
sian of a defendant made under indueemr.nt. into my office. I said to him: "Bram. we 
with all the circumstanccs. may be given arc trying to unravel this horrible m;vstery." 
as evidence against him. except whe!1- made I said: .. Your position is rather an awkward 
under the influence of fCllr produced by one. ! have had Brown in this office. and he 
threats "): 1895. State I). Hupkins. 13 Wash. 5. made a statement that he saw you do the 
42 Pac. 627 (" the former rule as to excluding murdcr." He said: "He could not have 
confessions made under inducement docs not seen me. Where WIl8 he?" I said: "He 
obtain in this State. in consequence of this btates he was nt the wheel." "Well." he said, 
statute "). .. he could not see me from there." I said: 

~ 832. I In the following cases the con- .. Now. look here, Bram. I am satisfied that you 
fession was excluded: killed the cllptain from an I have heard from 

ESGLAND: 1833, R. r. Enoch. 5 C. & P. Mr. Brown. But," I said. "some of us here 
539, Parke. J. (by a constable. "she had better think you could not have done all that crime 
tell the truth or it would lie upon her"); 1841. alone. If you had an accomplice. yOU should 
R. v. Hearn. C. & M. 109 (" if she did not tell say 80. and not have the blame of this hor
the truth. he would send for a constable to take rible crime on your own shoulders." He said: 
her"); 1846. R. I). Laul:her. 2 C. & K. 225 (by .. Well. I think, and many others on board the 
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such rulings is a false and artificial interpretation, justly reproved by Mr. 
Justice WiIles:~ "It seems to have been supposed at one time that saying 
'tell the truth' meant in effect 'tell a lie.''' Sound opinion refuses to ex
clude a confession induced by stich exhortation; and the w<ight_of _~,Ilthority 
in this country, though not in England, repudiates such an exclusion: 

, 
, ' . --. -

1836, LI'ITLEDALE, J., in R. v. Court, i C. & P. 486 (the magistrate had told the prisoner 
to be sure to tell the truth): "It can hardly be said that telling a man to be sure to tell 
the truth is advising him to confess what he is really not guilty of." 

1867, JUDGE, J., in King v. State, 40 Ala. 321: "The admonition to say he was inno
cent, if such was the truth, was just as strong as to say he was guilty, if that was true. . . . 
Confessions, as already stated, which may have been procured by the prisoner's being led 
to suppose that it will be better for him to admit himself to be guilty of an offence which 
he really ne\'er committed, should be excluded. But it can hardly be said that telling a 
man to speak the truth is advising him to confess that of which he is not guilty." 3 

ship think, that Brown is the murderer: but I Com. r. Curtis. 97 Mass. 577 (by an officer. 
don't know anything about it" . "; in a "as a general thing it was better for a man 
labored opinion. this was held improperly who was guilty to plead guilty. for he got a 
admitted; it is enough to say that the ruling lighter sentence"); MissUJaippi: 1897. Ford 
takes its place among those which h:l\'e reaclled v. Stat!'. 75 :\Iiss. 101. 21 So. 524 (by a POlice 
the highest pitch of irrationality in this sub- officer): 1900. Hamilton n. State. 77 Miss. 
ject, and have done most to reduce the law of 675, 27 So. 606; MiSSOUri: 1901. State t'. 

evidence to a mass of mediroval scholasticism Hagan. 164 MG. G54, 65 S. W. 249 (that it 
Ilnd to put it in a condition to favor criminals; "would be better" for him to make a "state-
Brewer, J., with Fuller. C. J .• and Brown. ment"); 1915, State n. Keller, 263 Mo. 539, 
J .. dissent. saying "To support this conten- 174 S. W. G7 (here the incc.rrect statement 
tion involves a relinement of analysis which. in the Court's opinion, thnt "the authorities 
while it may show marvellous metaphysical practically agree". was unfortunately based 
ahility. is of little weight in practical atIairg"); on two anonymous compilations, which 
1919. Purpura n. U. S,. 4th C. C. A., 262 Fed. no judge can afford to substitute for personal 
473 (larceny by a posteffice employee; "the perusaluf the authorities); New Hampehire: 
rase of Bram v. U. S .... is practically on 1858. State v. York, 37 N. n. 175 (" if she had 
all fours with the case at bar"; it was then set the building on fire. she had better OWII 
Marly twenty-li"e years since the Bram de; it"); North C'arolina: 1874. State v. Wllitfield. 
<:i~ion; how much longer will that misguided 70 N. C. 356 (by a master to a slave. "I belie"e 
and unrepudiated opinion continue to cloud you nrc guilty; if YOU arc you had better say • 
the reputation of the Federal Supreme Court?); so; 'if :;-ou arc not ~'ou had better say that ") ; 
.4rkaMIUi: 1898, Hardin v. State, 66 Ark. PcnrLSylrania: 1846. Com. v. Harman. 4 Pa. 
53.48 S. W. !:1M (by the sheriff. that to tell the St. 269 (" if you do not tell the truth. I will 
truth would sa,'e the defendant from the death- commit you "); Rhode Island: 1903. State v. 
penalty): 1904. Brewer to. St.lte. 72 Ark. 145. Nagle, 25 R. I. 105. 54 Atl. 1063 (that" the 
is S. W. 773 (Hardin v. State approved); truth ought to be -told"; excluded here. be-
California: 1874. People 1'. Barrie. 49 Cal. 345: cause the circumstances were sllch tha~ .. the 
lS90. People v. Thompson. 84 Cal. 605. 24 Pac. prisoner might naturally have unf.erstood 
.1S4; 1902, People v. Gonzales. 13G Cal. 666, 69 it as recommending a confession "); South 
Pac. 487; Columbia (Dist.): 1902. West v. Carolina: 1847, State t'. Kirby, 1 Strobh. 378 
U. S .• 20 D. C. App. 347. 351 ("You have (complicated facts). 
been telling me a pack of lies; now you had Compare the cases cited POBt. § 838 ("You 
better tell the truth"; exeluded); llli1lOi8: bad better confess "). 
1922. People 1'. Heide. 302 III. 624. 135 N. E. • 1872. R. n. Reeve. L. R. 1 Cr. C. R. 363. 
i7 (but the opinion apparently looks upon ' In the following caSeS the confession was 
Baldry's Case as representing modern English admitted: . ' 
law, citing it to support the statement that ENGLAND: 1842. R. v. Hewett, Carr. &: 
"it has long been held •.. in England"; M. 534 (by the prosecutor. "she would forgive 
bad the learned Court no access to the rul- the accused if she tola the truth "); 1852, Erie. 
iugs of the English Court of Criminlll Appeal. J .• in R. 1'. :Vloore, 2 Den. Cr. C. 523 ("As a 
two generations later than Baldry's Case?); universal rule. an exhortation to tell the truth 
Louisiana: 1898, State r. Auguste. 50 La. An. ought not to exclude a confession "); 1867; R. 
4b8. 23 So. 612 ("You must tell the truth"; v. Jarvis. 10 Cox Cr. 514. L. R.1 C. C. R. 96 (by 
excluded on the facts); ltlassaclJuse/ls: 1867, a prosecutor, advice to answer truthfully); 
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1872, R. v. Reeve, 12 Cox Cr. 179, L. R. 1 C. 295; JI.Iinnc./Jota: 1869, State ~. Staley, 14 
C. R. 362 ("YOU had better as good boys ten Minn. 111; Missouri: 1841, Hawkins v. 
the truth", by accused's mother in the con- State. 7 Mo. 192, semble.. 1881, State ~. Pat-
stable's presence); 1911, Stanton's Case. 6 Cr. terson, 73 id. 69; 1888, State ~. Anderson, 
App. 198. 96 Mo. 249, 9 S. W. 636; 1893, State v. Robin. 

UNITED STATES: Federal: 1919. Fitter 'D. son, 117 Mo. 649, 654, 660, 23 S. W. 1066 
U. S., 2d C. C. A., 258 Fed. 567, 577 (" the (by the sheriff after arrest, "It will be better 
beet thing you can do is to teJl the truth", to teJl the truth about thia matter"; "it 
8-dmittcd); Alabama: 1861, Aaron v. State, will be a relief to you"; "whatever you say 
37 Ala. 106 (Stone, J., writing an cffecth'e to me will probably be used against yoU"; 
opinion); 1876, Meinaka v. State, 55 Ala. 47; 901, State v. Lipscomb, 160 Mo. 125, 60 
1881, Redd 1'. State, 69 Ala. 259. semble; 1901, S. W. 1081 (by the mayor, "better tell the 
Huffmanv. Stute, 130 Ala. 89, 30 So. 394; Ala. straight truth "); 1902, State v. Armstrong,-
Arizona: 1921, Roman v. State, Ariz. , Mo. " 66 S. W. 961; Nevada: 1906, State r. 
201 Pae. 551 C'If you arc the men that done Johnny, 29 Nev. 203, 87 Pac, 3 (by a sheriff. 
the robbery and murder at T., you better say "You might as well teJl the truth "); New 
so, because you will save some innocent York: 1899. People ~. Kennedy. 159 N. Y. 
man suffering", admitted); Colorado: 1911, 346. 54 N. E. 51 (by a police-sergeant, that 
Reagan v. People, 49 Colo. 316, 112 Pac. 785 "he could just as well tell him the truth, 
("I want the straight facts", admitted); as it would save the former u lot of trouble"); 
Columbia (Dist.): 1893, Hardy v. U. S., 3 D. 1910, People v. Chapman, 224 N. Y. 403, 121 
C. App. 35, 39 (promise thll.t if he hud not N. E. 381 (murder; best to "tell the truth ", 
done the act charged, they would do what they admitted); North Carolina: 1827, State v. 
could for him; admitted. on the circum- Cowan, 7 Ired. 243 (" unless you can account 
stances); Connecticut: 1846. State v. Potter, for your possession of the watch. I shall have 
18 Conn. 178. ; Delaware: 1842. State 11. to commit you for trial"; construed as not 
Harman. 3 Harringt. 567. semble; Georgia: requiring a confession of guil t) ; 1921. 
1852. Stephen v. State. 11 Ga. 234 (" tcl\ the State 1'. DaneJly. N. C. • 107 S. E. 149; 
truth if you say anything"); 1856. Rafe v. Ohio: 1857. Fonts ~. State. 8 Oh. St. 107; 
State. 20 Ga. 62. 68 (by a sheriff, "if he did do Oklahoma: 1921. Mays v. State. - 0kl. 
it. he had better acknowledge it; if not. not to Cr. • 197 Pac. 1065; Orc(Jon: 1912. ili..; .... '. 
acknowledge it"); 1886. Valentine v. State. 77 Humphrey, 63 Or. 540. 128 Pac. 824; ~fI~'" 
Ga. 472. 479 (by the prosecutor, "it would be pine Islands: 1913. U. S. v. Evangelist :l~ 
better to tell the truth if he was going to tel\ P. r. 453. 460; South Carolina: 1856. fl: .. ·.~. 
anything"); 1896. Minton v. State. 99 Ga. Gossett. 9 Rich. L. 428 ("it is a bad sCl'a.~~ '. "'! 
254. 25 S. E. 626 (here the defendant himself have got into; you had better tell the tru":' . 
first made the inquiry of the other persoil); 1846. State v. Kirby. 1 Strobh. 155 (" if YOli 
1917, Wilson v. State. 19 Ga. App. 759. 92 confess you may be pardoned. but do nc; "mi' 
S. E. 309 (enlightened opinion by George. J.); fess if you are innocent"); South Dakota: 
Iowa: 1905. State v. Wescott, 130 Ia. I, 10-1 1910. State II. Allison, 24 S. D. 622, 124 N. W. 
N. W. 341; 1921. State v. Townsend. 191 747; Texas: 1902. Grimsinger ~. (, ·,;ate. 44 
Ia. 362. 182 N. W. 392 (by a chief of police. Tex. Cr. 1. 69 S. W. 583 ("the best you can 
"You know that you have not told me the do is to tell the truth", by a magistrate); 
truth"; admitted); Kansas: 1900. State 1'. 1921. Pierce II. State, 90 Tex. Cr. 302.234 S. W. 
Kornstett, 62 Kan. 221. 61 Pac. 805; Maine: 537 (by the justice, "it would bebestt.:.go ahead 
1918. State v. Priest. 117 Me. 223. 103 At!. and make the statement"; left to the jury) ; 
359 ("We want the truth". admitted); Mary- 1922. Smith II. State, Tex. Cr. • 237 
land: 1873. Nicholson v. State, 38 Md. 153 S. W. 265 (better to "tell all 9" .c)t it"); 
("I want you to tell me the truth and make a Vermont: 1864. State v. Carr. 37', t. "'<12. 195. 
clean breast of it "); 1916. Deems ~. State, I!emble (" iC you are going to tell t~:·\'·:Aing. tell 
127 Md. 624. 96. At!. 878 (murder; "the the truth. tell it just as it was"); ,-Vi8C01l8i"l: 
truth would hurt no one ", ete.); Massachu- 1905. Hintz v. State. 125 Wis .. ~fJ5. 104 N. '(f. 
settli: 1854. Com. ~. Morey. 1 Gray 462 ("it 110; Roszczyniala II. State. ib. ~14. 104 N. W. 
was better for all concerned in all cases for 113. 
the guilty party to confess"); 1857. Com. 1'. Compare the citations .:',A) •. ~. i .338 ("You 
Tuckerman. 10 Gray 191. 8emble (it was had better confess"). 
pointed out that the promises must be made to The advice "you had be·i.\~· '. !: the truth" 
induce the accused to make a ('onfession of may under the circl1m~tances ~ ~,.'terpret.ad as 
guilt); 1875. Com. II. Mitchell. 117 Mass. 432 advice to avow guilt, and in such a caSll the 
{by an officer. "the more lies told in such cases. conCession ~hould be excluded. if in that juris-
the deeper one gets in the mud"); 1876. Com. diction tho advice "yoU had better confess" 
II. Smith. 119 Mass. 307 (" tell the whole (post. § 838) is regarded as vitiatinl!' the confes-
truth "); 1883. Com. II. Nott, 135 Mass. 269, aion. This has been pointed out by Pierpoint. 
,emble; 1904. Com. t>. Hudson. 185 Mass. J .• in State ~. Walker. 34 Vt. 302: "But it is 
402. 70 N. E. 436. semble; Michigan: 1920. said that these were only inducement."'w tc!llh~ 
People ll. Foster. 211 Mich. 486. 179 N. W. inltll. and had lIO tendency to induce;::; conCes-
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§§ 815-867) CONFESSIONS: INDUCEMENT §832 

In coming now to the inducements which may on principle be properly 
repudiated, it is best to take them up approximately in the order of their 
strength j 4 and first, therefore, of a 

§ 833. Threat of Corporal Violence (Rack, Wbip, Lynching, H Sweat
bos "). A threat of corporal violence is the clearest case of an inducement 
that excludes the confession. To escape the disagreeable consequences of 
silence whip, gallows, or rack the threatened person naturally prefers 
to utter what his tormentors desire to hear, a confession. He trusts to 
chance to enable him to repudiate his untrue avowal and vindicate his inno
cence; or perhaps, under the violent pain of the rack, he thinks of nothing 
but the present relief from agony which his confession will gain him. Not 
every threat of violence, to be sure, is necessarily sufficient to cause distrust 
of the confession which follows it ; H I shall put you out of my house unless 
you confess yourself guilty of this murder" has obviously no tendency to cause 
a false confe.ssion. But the typical cases of such violence in legal annaJs -
the rack of '~he inquisitor, the whip of the sla ve'owner, and the slip-noose of the 
jail-breaking mob serve as the clearest and least questionable instances 
of an inducement which vitiates a confession for e\'idential purposes. 

That a confession obtained by the Tac~', or a threat of the rack, is inad
missible was apparently never judicially decided; 1 that it would be inadmis
sible is of course unquestioned to-day. Confessions obtained from slaves 
under the whip, or a threat of the whip, have usually been excluded, upon 
the circumstances of the case presented.2 Confessions made in fear of a 
mob are usually made under circumstances calculated to educe a false 
confession; and in almost all the instances brought before the Courts they 
have been excluded, usually with propriety upon the facts of the case.3 

sion that was not true. This is true to the ear slave to make him confess); 1863, Joe v. State, 
of the respondent, but it is not so to his under- 38 Ala. 422 (intimation to a slave, by a master 
standing .... The prisoner understands that, who had tied him to a log and was about to 
whether he is innocent or not, it will in some whip him. that his punishment would be lighter 
way better his condition to tell a different if he would confess); 1852, Van BUren 1'. State, 
story." Many of the excluding decisions 24 Miss. 512 (here after two whippings a slave 
above noted are perhaps to be explained on finally confessed); 1861. Frank v. State, 39 
this theory. Miss. 710 (here another slave was whipped. 

• Mr. Best's classification (Evidence, §§ 561- for BOrne unspecified cause, near the accused 
572) is based on the kind of the motive; but at the time of confession; admitted); 1829. 
this is more useful psychologically than legally; Hector v. State, 2 Mo. 166 (here asia ve was 
the probable strength of the inducement is the lashed all night and then confessed in the nJorn-
important element. ing). 

§ 833. I Ante, § 818. $ The conCession was excluded. except as 
Z In all the following cases, except as noted. otherwise noted; Alabama: 1881, Young v. 

the confession was excluded: 1847, State v. State, 68 Ala. 576 (a crowd of men took the 
Clarisss, 11 Ala. 257 (under a whipping and accused Crom the jail and to the scene of killing. 
threats of whipping. a slave was asked to con- where they confessed but not under any express 
fess guilt); 1850, Spence 1'. State. 17 Ala. 197 threats); 1881, Redd I). State. 69 Ala. 258 (the 
(here a slave was merely tied; the usage of the sheriff, after a mob coming to lynch the acCUsed 
master to tie before whipping might indicate had been dispersed, told him that in such caSC8 
the fear of whipping as the controlling illflu- it was sometimes best to plead guilty, and he 
ence); 1854. Wyatt v. State, 25 Ala. 12 (inti- confessed); 1903, Hunt v. State. 135 Ala. 1,33 
mation to a slave by a master that a confession So. 329 (an officer's promise to Protect the 
of guilt would make the matter better); 1855. accused from the violence of persons desiring 
Brister 11. State, 26 Ala. 107, 129 (whipping of a revenge, held not un improper inducement); 
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§833 TESTIMONIAL COMl\1UNICATION [CHAP. LXVIII 

Other instances of violence or physical intimidation seem to be rare.4 

The " sweat-bo.r " of the police, so far as it may signif~' direct physical in
timidation, b~' starvation or otherwise, would invalidate a confession; but 
the term is often exaggeratedly applied to any form of solitary confinement 
and does not then signify such intimidation as would necessarily exclude a 
confession.s So far as the term has acquired a secondary meaning of con
tillUOU8 interrogation by the police of an accused under arrest (also termed 

Arkansas: 1904, Edmonson r. State, i2 Ark. 
585.82 S. W. 203 (threat of hanging. excluded) ; 
Illinois.- 1866, Miller t'. People. 3D Ill. ·157 (a 
mob hung the acC'used repeatedly, to make 
him confess); luJiana: 190i. Thurman V. 

State. 169 Ind. 240. 82 N. E. tH (admitted on 
the facts); Kentucky: 1897. Taylor 1'. Com .• 
- Ky. , 4~ S. W. 1125 (confe;;,;ion made to 
deputy sheriff under promise to protect from 
impending Dlob violen~e, excluded); 189i. 
Dugan V. Com .• 102 Ky. 241, 43 S. W. 418 
(confession during public excitement, admitted 
on the facts); Louisiana: 1882. State v. 
Revells. 34 La. An. 38-1 (the accused was in the 
hunds of an armed body, but th(')" were merely 
taking him back after capture in fresh pursuit. 
made no threats. and expressly cautioned him. 
that his statements would be used); 1899. 
State v. Young, 52 La. An. 478, 2i So. 50 
(confession to prinlte captors, with a rope 
around hia neck. and in danger (Jf l~'nching) ; 
1904, State r. Gianfala. 11;{ La. 46:l, 37 So. 30 
(excluded; poor ruling); Jh,sit;sippi.- 1844. 
Peter v. State, 4 Sm. & 1\1. 36 (a mob threaten
ing hanging); 189·1, Williams r. State, i2 Miss. 
117, 16 So. 206 (confe3sion to a mob): 1903, 
Mackmasters v. State, 1;2 Miss. 45fJ. :H So. 156 
(conhssion in jail. under fear of a mob. and II 
promise to "help you out"); lIIissQllri: 1901, 
State v. Moore, 160 Mo. 443. 61 S. W. 199 
(threat of mob violence); ",Ion/ana: 1871, 
Terr. v. McClin. 1 Mont. 396 (the sheriff gave 
the advice to confess, and a mob at the time 
surrounded the jail threatening a hanging if a 
confession was not madel; N orllt Carolina: 
18i5, State v. Dildy. 72 N. C. 327 (violence 
used); 1880, State V. Drake, 82 N. C. 593 
(same; n poor decision); Tc/!1!es.~ec: 1853. 
Deathridge t·. State, 1 Sneed iG (threats to take 
life); Texas: 1867. Warren t·. State. 29 Tex. 
369 (threats to hang if confession was not 
made); 1871. Barnes v. State, 36 Tex. 356 (the 
accused was taken from the jail at night by 
persons in disguise and threatened with IJllng
ing); Viroinia'- 1870. Thompson's Case, 20 
Gratt. 731 (made under fear of a mob surround
ing the accused). 

• 1824, R. ~. Thornton, 1 Mood. Cr. C. 27 
(conduct held on the facts not to exclude, though 
intimidating in its nature); 1835. R. v. Wild. 
1 Mood. Cr. C. 452 (same); 1893. Beckham v. 
State. 100 Ala. 15. 17. 14 So. 859 (threat con
strued as implying violence and inducing fear; 
excluded); 1922, State V. Rini, 151 La. ,91 

So. 664 (" the mere fact that officers have 
mistreated a prisoner" does not exclude a 
confession); 1922. White v. State. - Miss.-. 
91 So. 903 (murder; confession by an ignorant 
negro boy. made after the ., water-cure" had 
been done to him by a "igilance committee. 
excluded) ; 1822. State r. Hart. Mo. • 237 
S. W. 4i3 (reply to an officer arreating the ac
cused ... Don't kill me. I was there ". admitted; 
.. the weapon was not leveled at the defendant 
to induce him to confess. but to compel sur
render"); 1895. State v. Brittain. 11 i N. C. 
iS3. 23 S. E. 433 (husband threatening to 
abandon wife. to makc her confess incest with 
her father; excluded); 1902. U. S. v. Balayut. 
1 P. 1. 451 (confession excludcd on the facts): 
!!l0·1. U. S. Lozada. -1 P. 1. 226 (confession 
obtained in "iolation of Act 619. § 3. quoted 
allic. § 831. excluded): 1904. State v. Middle
ton. 69 S. C. i2. 48 S. E. 35 (confession ob
taincd by threats of whipping. etc., excluded) ; 
!!lOG. Jackson v. State. 50 Tex. Cr. 302. 97 
S. W. 312 (confession obtained by hanging and 
burning, elwluded). 

Of course threats of violen¢e made afler the 
('onfession arc of no consequence: 1803, State 
t·. Jenkins, 5 Vt. 3i9. 

• 1895, State v. Watt. 47 La. An. 630. Ii So. 
164 (the mere fact that firearms were in the 
room for the use of defending the accused 
ugninst relense, held not to exclude); 1898. 
State v. Albert, 50 La. An. 481, 23 So. 609 
(confession extorted by violence by sheriff, 
excluded) ; 1902. Ammons v. State, 80 Miss. 592. 
32 So. 9 (conCession made in a "sweat-box". 
six feet by eight, under exhortation that" it 
would be better to tell the truth", the custom 
being to let a prisoner out of the box when he 
confessed what the police "thought that he 
ought to", held inadmissible); 1917, Miller r. 
State, 13 Oklo Cr. 176, 163 Pac. 131 (confession 
made to a police-offi~er, who called defendant 
a vile name and caught him by the arm and 
"gll"e him a hulf nelson". excluded); 1897, 
Stute v. McCullum. 18 Wash. 394, 51 Pac. 1044 
(the deCendant was put in a dark cell in order to 
make him confess; excluded). 

That the mere state of being aTTested or con
fined in jail does not exclude, sec post. §§ 847. 
851. 

For the use oC police-officers' questions 10 one 
under arrest, and the statutes Ilnd decisions 
concerning the .. sweat-box" or .. third degree" 
in this sense, sec post, § 851. 
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§§ 815-867} CONFESSIO~S: INDUCEl\lE~T § 833 

It third degree "), it does not fall under the present principle, and is consid
ered post, § 851. 

§ 834. Promise of Pardon. A promise of pardon is usually made directl~· 
conditional upon the furnishing of cvidence for the Crown or the State. 
Whether th~ confessing person fulfils his engagement or not, it is obvious that 
such a confession, made as it is on the faith of a complete immunity from 
everything but the moral and social consequences of atknowledged guilt, may 
well be treated as untrustworthy. Tlle stronger the apparent case against 
the accused, the greater the temptation, e\'en to the innocent, to accept a 
sure legal immunity (weighted though it may be with unpleasant consequences 
of an indefinite sort), in order to escape probable legal condemnation. 

Yet it was only by the 1800s that the doctl'ine can be said to have been 
fully established. It has already been seen I that the doctrine of using ap
provers' confessions against themseh'es was sanctioned as late as Lord l\fans
field's time; and in Francia's Trial, in 1 ilG/ a confession obtained apparently 
by a direct promise of favor was allowed to be used, the accused llaving failed, 
it was said, to disclose all that he promised. l\Ioreo\'Cr in Hudd's Case, in 
1775,3 although Lord Mansfield declared that the confession even of'an ac
complice who had not re\'ealed the whole truth would "be of no prejUdice to 
her on the trial", and although there are two other reported instances in the 
same century of the exclusion of accomplices' confessions thus induced,4 this 
doctrine does not secm to ha\'e become established for some time , at least, 
for accomplices who broke their faith b;v failing to furnish the promised dis
closures; for l\Ir. Starkie, on the authority of a case otherwise unreported 6 

was able to state the practice of 1824 as receidng SUell a confession.6 Un
doubtedly, howe\,er, though no subsequent English decision exists, nny con
fession obtained by a promise of pardon would there to-day be excluded; and 
the principle has been well expounded in an Irish decision: 

1866, O'HAGAN, J., in R. v. Gilli." 11 Cox Cr. 69: "I think the question must be put 
thus: Was the prisoner induced by a person in authority to make the informations crimi
nating himself by the hope of ohtaining the immunity of an approver? I think he was. . . . 
He became a Crown witness in the reasonable expectation that he would escape punishment 
as a return for his accepted services in bringing other offenders to justice." 7 

§ 834.. 1 Ante. § 818. closure of all the circumstances of the crime. 
s 15 How. St. Tr. 920: allie, § 818. . .. By !\ breal.'h of the condition. the ac-
: 1 Leach Cr. C., 3d ed .. 135; allie, § 819. compliee forfeits his claim to fa\'or, and is 
<1783, R. 11. Warickshall, 1 L{'ach, 3d cd.. Iiablt' to btl tried and con"icted upon his 

298 (an accessory's confession obtaincd "by confcssion "). 
promise offavor"; excluded); 17nO. R. t'. Hall, 'Three of the niIle judgos here dissented on 
2 id. 636, note (where the witness to the con- the facts of the case; Burley's Case was treated 
fession had been asked by the defendant to ask as not in\'oh'ing this point. There is another 
the justice to admit him as Crown's e\·idence). Irish ruling: ISH, Berigan's Case, 1 Ir. Cire. 

• 1818, Burley's Case (where after confes- R. 177 (the accused had been confined with 
sian the accused had declined to testify against another, who had turned Queen's evidence. and 
the other pe;SOll). the accused, in cOllfessing, had this in mind. but 

• 1824. Starkie. E,-idcnce. I. 13 (" The ad- was cautioned against hoping; Crampton. J., 
mission of the party as a witness amounts to admitted the confession. because, whatever the 
8 promise of recommendation to mercy. upon expectations might have been, they had Dot 
condition of his making a full and fair dis- been induced by anyone in autho1'ity). 
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§ 834 TESTIMONIAL COMMUNICATION [CHAP. x..-XVIII 

In the United States such promises have always been regarded as vitiating 
the confession.s But it must be remembered that neither this nor any other 
inducement can on principle exclude a confession where the agreement is 
merely to tell the truth (and not necessarily to avow guilt).9 

Here may be noted the absurd inconsistency of receiving against another. 
, person the testimony of an accomplice who on a promise of immunity turns 
, State's evidence (ante, § 580) while rejecting the accomplice's confession 
! when offered against himself. The promise of pardon is held to vitiate the 
: story so far as it affects himself, but not so far as it affects others; although 
I the natural instinct against false self-incrimination furnishes as good a guar
J 
• 

• 
• 
• , 
, 
• , 
, 
, 

• 
• 

antee of the truth of the former as the natural readiness to sacrifice others 
furnishes reason for distrusting the latter. That Courts accept the latter sort 
of testimony against the person charged demonstrates the hollowness of the 
sentimentalism on which the rejection of the former is based. 

Leaving these genuinely untrustworthy inducements, we come now to a 
class of promises and threats which on principle can be supposed to vitiate 
a confession by only a se\'ere stretch of the most sentimental imagination; 
and yet they are constantly treated by the Courts as cflecting an exclusion 
of the confession; and first, of 

§ 835. Inducements involving n. Lighter punishment, Milder Treatment in 
Prison, or a Reward of Money. It is scarcely conceivable (except in a case 
of extraordinary circumstances producing the blackest and most hopeless 
case against the accused) that an innocent man would confess falsely upon 
the inducement of a mere diminution of punishment. But a few Courts have 
reached that result, and it would in all probability everywhere be followed.1 

Equally inconceivable is it that a mere difference in treatment while con
fined could be an effective temptation to false confession.2 Nor can we 

• 

8 1830. Com. r. Knapp, 9 Pick. l\Ias~. 499 (defendant offered to .. hand back the stuff". 
(8 case of peculiar circumstance~); 11'178. State if the owner "made it ellSY for him"; ndmit-
t'. Johnson. 30 La. An. 881; 18,19, Conley v. ted); 1902. State I). Jay. 116 Ia. 264. 89 N. W. 
State, 12 Mo. 470. acmble; 1!J18. People r. 1070 (that "it would go easier for him if he 
Reilly. 224 N. Y. 90.120 N. E. 113 (confe.sion would tell about it"); 1867. Con. I). Curli8, 97 
made to the district attorney under stipula- I\las~. 577 (hope of a lighter sentence); IS95. 
tion not to use it against him. not al\ow(>r\ to he State r. Smith. 72 Miss. 420. 18 Ro. 482 (promis-
used to contradict, him 011 the trial. under the ing the use of in£luence to mitigate punish· 
circumstances); 1875. Beggarly t'. State. 8 ment); Ib9fi. Harvey v. State.· Miss. --. 20 
Baxt. Tenn. 520. 526; 18tH. State t·. Carr. 37 So. 837 C'might go ensier"); 1906. Maxwell r. 
Vt. 191. St3t(). Miss.'. 40 So. 615; 1906. Johnson r. 

• On this principle the follo",;ng fuling id State. 80 Hiss. 773. 42 So. 606 (promise to 
correct: 1869. State r. Staley. 1-1 Minn. 112 intcri'ede with th.! judge. etc.; exdudedl; 
(" the one of you that tells the straightest 1893. State 11. Dl'tlke. 113 N. C. 62.4, 626. 18 S. 
story shall have the privilege of turning State's E. 166 (by an ... !licer ••. It might be cIISier for 
e\;dence"; admitted). you"); 1906, People r. Kent. 10 P. R. 325, 

§ 835. I Excluded. except where otherwise 347 (promise not found on the facts). 
noted: 1906. Sorenson r. U. S .. 143 Fed. 820, • Accord (admitting the confession): 1834, 
C. C. A.; 1871. People r .. Tc.llllson, 41 Cal. 153 R. r. Green. 6 C. &; P. 655. Bosanquct Bnd Tal· 
(that there WIIS enough evidence to convict. and fourd. JJ .• semble (when first apprehended, the 
8 confession would make the I,uni.hmcnt accused said. "If thc hand-cuffs arc ta".en off. I 
lighter); 1906, Smith r. State. 1:!5 Ga. 252, 54 will tell"); 1792. Com. r. Dillon. 4 Dull. 116 
S. E. 190 (" it would he lighter on him ") ; (various intimations of harsher treatment while 
1893. State I). Jordan, 87 Ia. 86. 91. 54 N. W. 63 confined for trial on 1\ cnpit.uJ charge); 187t!. 
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§§ 815-8671 CONFESSIONS: INDUCEMENT § 835 

imagine that liberty or life would be voluntarily bartered by an innocent per
son for the money reward to be obtained by giving evidence; yet this result 
has sometimes been reached,3 It is of course true that the lesser offences 
are uften committed by persons lacking food and shelter, in order to be housed 
and fed for a time in the jail; and doubtless instances of the false confession 
of such oft'ences for such a purpose have occurred. But that is no reason for 
assuming that ordinarily, or in even an appr(;eiable proportion of cases, there 
is such force in the offer of a loaf of bread or of a sum of money as to cause 
us to distrust and to reject absolutely a confession so induced. Where the 
circumstances of a case show that a false confession was probably thus in
duced, let it be excluded. But to erect a fixed and unvarying rule on the 
basis of 30 unusual a contingency is to eliminate rationality from the law 
1)( E\'idence. 

§ 836. PromiRes of other Favorab16 Lega.l Action (Cessa.tion of Prosecution, 
Release from arrest, Abstention fron;. Arrest), Coming under the same prin
ciple as the preceding class are those promises of other favorable legal action 
which stop short of promising complete immunity in the shape of pardon, 
but offer hopes or assurances, definite or inddinite, implying a cessation of 
prosecution, a recommendation to merc~', or the like. 

(1) A promise in any wa~' implying a cessation of prosecution or a release 
from arrest has usually been held to exclude the confession thus induced,l 

State P. Tatro. 50 Vt. 490 (promise to take the fore ten judges (" if you arc guilty. do confess; 
accused from solitary confinement while it will perhaps sllve your neck"); 1881, R. 1). 

,..aiting for trid). Mansfield. 14 Cox Cr. 6:.m. Williams. J. (an im-
'l:.'xcllldcd: 1846, R. v. Horner, 1 Cox Cr. plied promise of forgin'l1ess by the prosecutrix) ; 

3&1. Tindal, C. J. (where a handbill ,)ffering a 1910, Boughton's Case. (i Cr. App. 8 (" It has 
reward for accompliec's testimony was shown been condush'ely established" that a promise 
10 the accused); 1853. R. v. Blackhurn. G Cox that" there will be no prosecution" excludes 
Cr. 337 (wbere the handl>ill offering 11 reward the confession); 1911. Stanton's Case, G Cr. 
ror e\'idence was hung UJl in the magi!otrnte'" App. lOS (" If you will give me back my rings. 
9f1iC{' and its contents were known to the :lC- I will forgh'e you"; this" would be a grave 
cused. who was desirous of gh'ing e\·idence). question"). 
Mmiltcd: IS58, State t'. Wentworth. 37 K. H. C.~S.\VA: ISSG, R. v. McCafferty. 25 N. Br. 
219 (on the ground that the reward should at ~9G (the policeman thought that S. would not 
lesst appear directly to ha\'e influenced the prosecute if he got his goods back. excluded; 
confession). two judges diss.); lOIS. Gravel v. The King; 

§ 836. I ESOLAsv: Ii'S-!, Casso Case, I 50 D. L. R. G4~. Que. (embezzlement by a 
Wlch Cr. L., 3d cd .. 328. note (by tbe injur('d postal clerk; statement made to his superior, 
person to the accused in custody. "if you will who had said he "would try to assist him as 
!ell me where my goods arc. I will be f:!.\'orublc much as possible" admitted). 
10 you"; Gould. J.: "Th" slightest hopes of UXJTED STATES: Ala. 11:'58, Bob 1). State. 32 
mercy ... arc suffici£'nt to im:uliJllte a con- Ala . .'jGIJ (promise to a ~Iave that he would be 

! ression "); 1809. H. v. Jane". H. & It 152 (by sold awny and not bung); ISGO, Mose 11. 

the prosecutor ... if the prisoner only grt\,(~ him State, aG Ala. :H I. 226 (promise by n master to 
I his money, he might go to the de\'il if he get tIll' sla\'e out of the State if he confessed to I plel\.'led "); 1834, R. t·. Simpson. 1 l\Iod~ Cr. C. a killing); lSiG, Porter v. State. 55 Ala. 101 
, 110 (the prisoner was told by one in authority (the uccused was told that there was proof 
i that if she would confess to the crime she ~\'ould enough to hang him anyhow. and he would be 
: have her liberty); 1833. R. v. Coopp.r. !j C. & 8u\'ed if he would coufess the crime); 1873, 
! P.535 (by a magistrate, a promise to do ull he Ward·r. State. !.iO Ala. 120 C' whether the con-
. could); IS3G. R. v. Pllrtridge. 7 C. & P. 552, fession was true or fnlse. he wus to be turned 
• Patteson. J. (by the prosecutor, .. if you will not loose "); 1~0.'j. Gregg ". Stute. lOG Ala. 44. 17 
!ell. we of course can do nothing [for you]") ; So. 321 (promise to end the prosecution); 
1836, R. v, Upchurch, 1 Moody Cr. C. 4G5. be- Ark. 1901, White t·. State. 70 Ark. 24. 65 S. W. 
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§ 836 TESTIMONIAL COMMUNICATION [CHAP. XXVIII 

If many of these rulings do not commend themseh'es to common sense, it 
is not so much because the advantage held out may not conceivably be in a 
given case a sufficient temptation to false confession, as because the manner 
of offering it is so indefinite, the assurance so slight and halting, that it can
not be considered as exciting that certain faith in the confessing person which 
alone could induce him to violate natural instincts and incur sure risk in con
fessing that of which he is innocent. These are just the inducements which 
might educe an avowal from a guiltJ· one, but they are too slight to over
power innocence, however weak and ignorant it may be. If, to be sure, 
the law adopts Mr. ,Justice Gould's test,2 that" the slightest hopes of mercy" 
suffice to exclude, the result is unimpeachable. But that i~ not a rational 
nor a practical test. 

(2) A threat to arrest, or a promwe not to arrest, is perhaps sometimes equiv
alent to the promise of a general release from legal proceedings, i.e. practi
cal immunity. Taken strictly, however, it could not be an inducement of 
any consequence; for the benefit of merely temporary liberty can hardly 
be so great as to induce a false confession with all its ultimate risks. Never
theless such a threat or promise has usually been assimilated to the preced
ing more weighty ones, and has availed to exclude the confession.3 

937 (by the injured person. "If YOU will tp.ll P. I. 350 (promise that" nothing wou.!d be done 
me. I won't bother you "); Cal. 18li7, People u. to them"; excluded); 1907, U. S. v. Alameda, 
Hoy Yen, 34 Cal. 176 (promise to oot free); 8 P. 1. 266 (promise not to prosecute); T,'lII. 
Del. 1845, State v. Bostwick, 4 Harr. 5G3 (h~' a 1840, Boyd v. State. 2 Humph. 40 (promise to try 
mistress ..• I do not expect to do anything with and have prosecution dropped, if accused would 
you "); Ill. 1869, Austine v. People. 51 III. 238 confess that he did the alleged malicious mis-
(the accused signed an agrei!ment to confess chief in frolic only); 1871, Rice v. State, 3 
and to have the charge dropped); Ind. 1858, Heisk. 217, 223 (promise not to prosecute); 
Smith v. St.ate. 10 Ind. lOG (promise to try and Vt. 1839, State v. Phelps. 11 Vt. 121 (favor to be 
stay prosecution); La. 1878, State v. Von Sachs, shown); 1861, S'.ate v. Brierly, a4 Vt. 302 
30 La. An. 942 (promise to release from jail. if (" if B. [an accomplice) should get the .tart of 
the stolen property was returned); Mass. you [in confessing). it may go hard with you"}. 
1804, Com. v. Chllbbock, 1 Mass. 144 (promise In the above citations, some of the inducf:-
of favor by the prose~utor); 1850. Com. v. ments arc perhaps specific enough to bring the 
Taylor, 5 Cush. 610 (Fromise hy officers to nse casl'S under one of the two foregoing sections. 
influence in his favor); Mich. 1883, People v. But no hard-and-fast classifications can be 
Wolcott. 51 Mich. 614, 17 N. W. 78 (assurance made; for the situations and the inducements 
that he would" get off easier"); Miss. 1874, shade too closely into one another. Nor would 
Garrard v. State, 50 Miss. 150 (hy a magistrate, it be of service. The chief things to he noted 
"I suspect you and you had better tell all about arc (1) that the clear tendency of the Courts is 
it if you want to get off"); 18()9. Draughn t'. to assimilate slight and indefinite induremen1,; 

State. 76 lUiss. 574, 25 So. 153 (promise not to to strong and specific ones, and to exclud'J ,.:J 
prosecute); Mo. 1849. Conley v. State, 12 alike; (2) that some of these rulings ari: less 
Mo. 470. semble (promise by an important open to dispute than others. 
witness not to appear); 1873, St.ate v. Hagan, or course the fO/'m of the inducement is 1[1)-

54 Mo. 192 (promise to set free); 1881. State material; i.c. whether tIll:' UHsurance is. "If 
v. Brown, 73 Mo. 632 (promise not to you confess. you may get off more easily", or 
prosecute); 1904, State v. Hunter, 181 Mo. .. if you do not confess. it may go hard with 
316, 80 S. W. 955 (promise not to prosecute) ; you"; for in each case the situation is that of 
Nebr. 1903, State v. Force. 69 Nebr. 162. 95 an advantage being attached to confession. 
N. W. 42 ("If you tell all about the killing. A promise to set free if a certain crime is 
yoU will get clear", excluded); N. J. 1828, confessed would not exclude a confession of a 
State 11. Guild, 10 N. J. L. 178 (the evidence is different crime: 1876, State v. Fortner, 43 la. 
not entirely clear as to the offers made; they 495. 
implied a setting free); N. C. 1872. State r. 2 Ca~s' Case, cited supra. 
Lowhorne, 66 N. C. 638 (abandonment of 317Sa. Thompson's Case, 1 Leach Cr. L., 
prosecution); P. I. 1905, U. S. v. Caballeros, 4 3d cd .• 325. Hotham. B. (by the injured person. 
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§§ 815-867} CONFESSIONS: INDUCEMENT § 837 

§ 837. Assurance that .. What you say will be used for you ", or "used 
Igajnst you." (1) The policy of wholesale exclusion, "however slight the 
inducement", had gone to such an extent in England, in the first half of the 
18005, that the advice of one in authority, promising that "what you say 
will be used for you" was regarded by a number of judges as excluding an 
ensuing confession. l But in 1852 the question was fully argued before the 
Court for Crown Cases, and these rulings were repudiated,2 and some check 
was thus put to the extravagant policy of exclusion. 

(2) The same earlier tendenc~' to excessive caution had produced a ruling 
(based on the Drew case) that even" what you sa~' w311 be used against you" 
would exclude the confession;3 but this remarkable result W!lS also over
turned by the Baldry decision.4 

oo unless you give me a more satisfactory ac
count. I shall take you before a magistrate ") ; 
1831. R.~. Parratt. 4 C. & P. 570 (by the master 
of ship. accused bein'; a sailor); 1832. R. v. 
Richards. 5 id. 318 (oy a mistress of the ac
cused. her servant. charged with poisoning 
her); 1853. R. t·. Luckhurst. 6 Cox Cr. 243 
(that he would be given in charge if he did not 
tell what he was doing in a ccrtain stable); 
1915. R. r. De!\lesquito. 26 D. L. R. 4tH. B. C. 
(OO You will '_:. arrested if you do not say where 
the goods Hr',"; excluded); 1873. Beery t'. 

U. S .• 2 Colo. 189.203 (a threat to arrest unless 
he confessed. and Dromise to relea8e if he con
fessed). 

§ 837. 1 1837. R. 1>. Drew. 8 C. & P. 140 
(Coleridge. J.: "I cannot conceh'e a more 
direct inducement to a man to make n confes
sion than telling him that what he says may he 
used in his favour at the trial"); 1838. R. t·. 
Arnold. ib. 622. Denman. L. C. J.. semble.-
1843. R. v. Morton. 2 Moo. & Rob. 514. also 
reported as R.I>. Hornbrook. 1 Cox Cr. 55 
(Coleridge. J.: .. Upon reflection. I approve of 
my decision in Drev:'s Case. . • . [The prin
ciple is.] hns anything been said to the party to 
induce him to state that which is not true. 
under a hope that he shall thereby benefit 
himself? ... Now in Drew's case the man is 
told that whnt he says will be used for him; 
is this not raising u hope that if he told his 
stor~·. whether true or false. it might benefit 
him? "); 1827. State t'. Roberts. 1 De\·. 259 
(statement that a confession could not be Ilsed 
against him; excluded). 

21852. R. v. Baldry. 2 Den. Cr. C. 430 (Lord 
Campbell. C. J .. Pollock. C. Boo Parke. Boo Eric 
and Willinms. JJ .. disappro\'ing the Drew and 
Morton cases. Pollock. C. B .• distinguished in 
one passnge between "what you say" and 
"whate\'er you say"; but he subsequently 
abandoned the distinction. and it has no signifi
cance whatever). 

This decision has always been regarded as 
representing the sanest policy reached in treat
ing confessions: and it contains some of the 

best utt.erance~ on the subject. But its sig
nificance is diminished by thll fnct that in 
the very same year the same Court. speaking 
through Parke. Boo in R. r. l\loore (quoted anil!. 
§ 829) maintained that .. howe\'er slight the 
threat or inducement ". it would exclude a con
feS8ion. The vaciilationllnd want of coherence 
that mnrk the rulings c" (his en tiC(' subject are 
nowhere better illustrated than by the incon
sistency be"I\'een this proposition and the rul
ing in R. v. BaJdry. 8lipra. that "n'hat you say 
will be used for you" docs not exclude a con
fession. 

3 1843. R. r. Furley. 1 Cox Cr. 76. l\laule, J. 
(where the caution wus that whut she said 
"would be used against her at the trial", and 
the curious result reached that this guaranteed 
the use of it. and therefore the use for as well 
us agninst the accused); 1844. R. v. Harris. 1 
Cox Cr. 106. Maule •• T. (to the sume effect). 

• 1852. R. v. Bnldry. 2 Den. Cr. C. 430 
(Lord Campbell. C. J .. Pollock. C. B .• Parke. 
B .• Erie and Williams. JJ .• disappro\'ing the 
Furley case). Single rulings to the same effect 
had preceded the Baldr~' decision: 1843. n. v. 
Holme~. 1 C. & F. 248 (iwa magistrate. "be 
sure you suy notJung but the truth. or it will 
be taken against you "); 1851. R. r. Attwood. 
5 Cox Cr. 322, Eric. J. 

The Furley ruling has beell onre followed in 
this country: 1873. Self 1". State. 6 Baxt. Tenn. 
249 (an ('xtra\"agant decision. in which 11 de
fendant Illl'kr IIrrest and confronted with 
proofs of ,",!lilt was told "nothing you can say 
will do rOil any good". and an ensuing confee
sion was rejected). 

But the Baldry Cllse would presumably be 
now accepted liS sound: 1901. Com. v. Storti. 
117 Mass. 339. 58 N. E. 102 (telling him that it 
will be used for him. if favorable. or against 
him. if unfavorable. does not exclude); 1898. 
Roesel v. State. 62 N. J. L. 216. 41 At!. 408 
("whatever you Bay may be used for you or 
against you"; admitted); 1915, State 1>. 

Murphy. 87 N. J. L. 515. 94 Atl. 640 (Roesel 1>. 

State followed). 
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§ 838 TESTIMONIAL CO~"IMUNICATION [CHAP. XXVIII 

§ 838. Assurance that" You had better confess." Is it conceivable that 
the indefinite and elusive assurance of advantage contained in the phrase 
" ~'ou had better confess" is in any degree calculated to induce a false con
fession? What tangible attraction is there in it? I t is an exhortation, to 
be sure, which might turn the balance, in the breast of a guilty person, be
tween silence and confession; but, with an innocent man, that is too extraor
dinary a supposition to justify an,\' e\'identiary rule of exclusion. Never
theless, this has always been held (under circumstances of greater or less 
unreason) to be a vitiating inducement 1 upon the rule, of course (a.nte, 
§ 825), that" any inducement, however slight ", is sufficient to exclude. In 
a given case the exclusion may occasionall~' not be improper under all the 
circumstances;2 but that such a phrase, or its equivalent, should in itself 
and as a rule operate to vitiate the confession is wholly bad on principle and 
• 
In common sense. 

§ 838. I ESGL.\sD: 1803. East. PI. Cr. haps should be classed under § 832. an/e); 
II. 659 (" it would be worse for him if he did La. 1848. State v. !\'elson. 3 La. An. 499 ("it 
not confess. or better for him if he did"); would he hetter to tell what he had done ") ; 
1830. R. v. KingstOl!. 4 C. & P. 387. Parko 1903. State t •• Alexander. 109 La. 557. 33 So. 
and Littledale .. J.T. (by t' surgeon attending GOO <hy a poli~e offieer. "If you have got any-
deceased); 1833. R. t'. WulIdey. G id. lin. thing to say. you had better say it now"); 
Gurney, B. (by a person not specified); 1834. Mass. 1883, Com. v. ~ott. 135 Mass. 269 (by 
R. v. Simpson, 1 Moody Cr. C. 410 (" it will he an officer); ISi9. Flagg v. P~ople. 40 Mich. 
better for you if you tell lind wnr,;e for you if 706 (the urging was repeated and the prisoner 
you do not"; but also, apparently ... F'U will was ill irons and was furnished with liquor, 
go iree if you confess"); 1834, R. r. Thomas. and all intention to force a confession had been 
6 C. & P. 353, Patteson, J. (by a person not cxpressed hy the officcr); Miss. 1898. !l.1itcheII 
~pecified. "you had better split, and not suITer I'. State. Miss. .24 So. a12; 1914. John-
for all of them "); 18:36. R. ~. Sh<:!pherd. 7 "on v. State, 107 Miss. 196, 65 So. 218 (Smith, 
C. & P. 579, Gaselee. ,J. (by a constable, "you C .. J .. diss.); Mo. 18iO. State v. Brockman. 46 
had better not add a lie to the rrime of theft ") ; Mo. 56!} (" it would hc better for him to own 
1841, R. t'. Moody, 2 Cr. & D. 347, Torrcns. up ". "ith :In express r('fusal to promise im-
.T. (" If any other per~on had to do in the ('asc. munity); .V. Y. ISa6, People v. Ward, 15 
it is better you should tl'lI"; this perhaps falls Wend. 2:31; N. C. State v. Winston, 116 N. C. 
under the rIass of § 832. all/e); 1846, R. I). !l90. 21 S. E. 37 (" best to teIl "); 1899, State 
Croydon, 2 Cox Cr. 67 Platt, n. ("you may t'. Davis, 125 N. C. 612, ~4 S. E. I!lS (by an 
as weIl t~1I me "); 1848, R. t·. Collier. 3 Cox arrl'sting ofiker, "he had as well tl'lI all about 
Cr. 57. Williams. J. (" berause it would it"); ra. 1867, Vaughan's Cnse, 17 Grntt. 
eave him the shame of u search-warrant"); 580 (" yOU had better tell all about it"; the 
1851, R. t'. Warringham. 2 Den. Cr. C. 447, court erroneously taking Shifflet's Case, 14 
Parke. B. (" it would be best for him if he Gratt. GG!. M authority for ell'clusion). 
would teIl how it was transacted "); 18G2, R. All the rulings (cited an/e. § 832) excluding 
v. Cheverton, 2 F. & F. 833, ErIC', C. ,J.; 18G8. the indu(,l'mcnt "you had bettl'r teIl the truth" 
R. v. Coley. 10 Cox Cr. 536, "Iellor nnd Wil- ure also uuthorities for exclusion :n the prcscnt 
Iiums. JJ. (by a constable. "if you do not tell, instance. 
it "ill be the worse for you "); ISB3. It. v. The only ruling& s:mctioning a confession 
Thompson. 2 Q. B. 12. 18 (by the prosecutor. produced by the present sort of indurl'mcot 
"It will be the right thing for M. to mak'! a ~eem to be the following: IS57, Com. r. Turk-
clean breast of it "). erman, 10 Gray Mas8. 192 (where surh a 

UNITED STATES: Ala. 1887. Banks v. phruse was shown not t<l invoh'e uilY promise 
State, 84 Ala. 430, ·1 So. 382 (by un officer. of favor); 1893. Willis 11. State, 93 Ga. 208. 
"it would he best for him to tell all about it ") ; 19 S. E. 43 (by an officer, that it was best for 
Ga. 1891, Grecn v. State, 58 Ga. 516, 15 S. E. the accused to give himself up). 
10 (by a sheriff, "if Y<'U know anything. it : In the foregoing note, R. 11. Simpson and 
may be best for you to tell it", and "ith the Flagg v. People llre instances in which the uc-
accused's repeated professions that his story coml~anying circumstances give to such Bnd 
wus voluntary); HlOI. Dixon t'. Etate, 113 result at least a plausibility. On the other 
Ga. 1030, 39 S. E. 846 (confession upon an hand. the rulings in R. v. Croydon and State 
officer's ad\-ice that "if ~he knew anything v. Brockman expose the doctrine in all its 
she had better tell it", these two rulings per- naked absurdity. 
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§§ 815-867) CONFESSIONS: INDUCEMENT § 839 

§ 839. StJDdry Phrases and Inducements. A number of phrases and in
ducements, not faIling into any of the foregoing commoner classes, have from 
time to time been judicially passed upon. It is settled ~hat a question merely 
involving an a.Yaumption of guilt does not, as such, exclude the answer;l and 
the mere expression of a wi,ylz, by the prosecutor or any other person, has 
never been held to exclude.2 

Other rulings, of more or less propriety, upon sundry assurances or threats, 
give rise to no general rule.3 

§ 840. Influence of a Religious or a Moral Nature. Owing to the ruling 
in R. v. Radford,l in 1823 the question was able to be raised whether the use 
of exhortations invoking the terrors of punishment predicated by theologi
cal beliefs could be regarded as vitiating a confession. It is obvious that, 
in their ordinary aspect, the influence of religious considerations makes en-

§ 839. I 18i2. R. v. Vernon. 12 Cox Cr. 
153 (" How came you to do it ?"); 1853. 
Carroll v. State. 23 Ala. 38; 1911. State v. 
Lee. 12i La. IOn. 54 So. 356 ("If I was in 
your place and you was the right man. I would 
try and effect a compromise"; excluded); 
186i. People v. Wentz, 3i N. Y. 30i; 1883. 
People v. McGloin, 91 N. Y. 245; 1885. Mc
Clain v. Com .. 110 Pa. 269, 1 At!. 45 (unless it 
is calculated to entrap). 

The following inconsistent rulings deal 
with a situation very similar to the foregoing: 
1830. Wright's Case. 1 Lew. Cr. C. 48 (by a 
magistrate. that "his wife had alreadY con
fessed. and there wus quite case enough against 
him to send a bill before a grand jury"; ad
mittcd); 1833, R. v. Mill. 6 C. & P. 146, 
Gurney, B. (by a constable, "it is no use to 
deny it, for there arc two who ~ill swear they 
53"" you do it"; excluded). 

2 1834, R. v. Shaw, 6. C. & P. 3i2 (by a 
fellow-prisoner, "I wish you would teli me ") ; 
ISi8. Com. v. Sego, 125 Mass. 210 (by a prose
cutor, .. I should like to ha\'e you make a clean 
breast of this matter"). 

3 Threat8: 1839, Cain's Case, 1 Cr. & D. 
3i (indictment for concealing the birth of a 
child: the medical witness threatened to ex
amine the accused, if she did not answer, and 
she then confessed; admitted; t:'e constable, 
upon tbe prisoner's denial at her house, said, 
.. I .hall search for the child. so you had better 
tell me where it is": she then t{lld; tillS con
fession was excluded): 18i2. R. r. Reason. 12 
Cox Cr. 228 (by a constable. "I must know 
more about it"; admitted); 1805. People v. 
Clarke, 105 Mich. 169, 62 N. W. 1117 (a threat 
that. unless a confession was made before 
twelve o'clock, it would not be received; 
excluded). 

Promises: England: 1822, R. v. Sexton. 
in Chetwynd's Supp!. to Burn's Justice. quoted 
in Joy. Confessions, 17 (the accused said to 
the constable: .. If you will gi\'e me a glass of 
gin. I will tell you all about it"; and he was 

given two; the confession was excluded; Mr. 
Joy's comment is: .. It seems a violent pre
~umption that two glasses of gin would in
duce a prisoner untruly to charge himself 
with a capital felony"); 1834. R. v. Lloyd. 6 
C. & P. 303 ("if you will tell, you shall see 
your wife"; admitted). 

Canada: 1884. Re Stambro. 1 Manit. 263. 
268 (certain inducements as to resuming em
Jlloyment, beld not to exclude); 191i. R. v. 
Benjamin, 41 D. L. R. 388, Que. (by a justice 
of the peace, at the request of the high con
stable, to "try to make him tell where he put 
the shirt"; excluded). 

United Statce: 1903, Meadows v. State. 
136 Ala. 6i, 34 So. 183 (promise not to 
cute if he would pay for damage done; con
fession admitted); 1899, State v. Novak, 109 
In. iIi, i9 N. W. 465 (agreement by arrest
ing officer not to disclose confession until a 
certain time: admitted) ; 1890, Com. v. 
Flood, 152 Mass. 529, 25 N. E. 9il (an offer 
by a physician to assist in procuring an abor
tion upon a woman with wbom accused had 
lived in adultery. the offer conditioned on 
the latter's telling the facts; admitted); 1912. 
State v. Kwiatkowski, 83 N. J. L. 650, 85 At!. 
209 (by an interpreter, that he would help 
him if he could: admitted); 1868, State v. 
l\litchell. PhilIips N. C. 448 (confession made 
ill asking ad'ice of a fellow-prisoner: ad
mitted); 1920, People v. Rodriguez, 28 P . 
H. 464 (\iolation of excise law). 

§ 840. I R. v. Radford, 1 Mood. Cr. C. 197 
(where the clergyman had "dwelt on the hein
ousness of the crime charged and the denuncia
tions of the Scripture against it", Best. C. J., 
thinking .. it would be dangerous, after the 
confidence thus created, which would throw the 
prisoner off his guard, and the impression thus 
produced ", to receh'e tho:! confession). But it 
doc! not appear how far the argument of a 
c1erg,\'man's privilege (the existence of which 
was then and is still a mooted point; pa8t, 
§ 23\H) entered into the result. 
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§ 840 TESTIMONIAL COMMUNICATION [CHAP. XXVIII 

tirely for truth in a confession, and not against it. Mr. Joy's exposition of 
this point cannot be improved upon: 

1842, Mr. Joy, Confessions, 51 : "It seems difficult to imagine that a man under spiritual 
convictions and the influence of religious impressions would therefore confess himself guilty 
of a crime of which he was not guilty; or that a man under a strong sense of his spiritual re
lations with God could hope to please God by a falsehood; that a 'confidence created' be
tween him and his pastor, or the' being thrown off his guard' by this confidence, should 
induct' him, not to confess (that it might naturally do if he were guilty), but induce him to 
confess falsely. Such spiritual convictions, or spiritual exhortations, seem from the nature 
of religion, the most likely of a\l motives to produce truth. They arc therefore of a class 
entirely different from those that exclude confessions. A confession is excluded because 

• the motive which induces it is calculated to produce untruth, because it is likely to lead to 
falsehood. If temporal hopes exist, they lDay lead to fillS<!hood. Spiritual hopes can lead 
to nothing but truth." 

A case might be presented, howe\'er, in which the use of such exhortations 
approached so near the line of intimidation that some plausibility might be 
given to the argument that the confession was not \·oluntary. Such was 
R. v. Gilham, in which as strong It case as possible for such an argument ex
isted; but the argument was once and for all repudiated: 

1828, R. v. Gilham, 1 Mood. Cr. C. 186, before all the judges except one absent; Mr. 
Moody, for the accused: "The case states a continuous series of religious terrors impressed 
on the prisoner's mind, with a view to obtain a confession ,in the first instance by the 
gaoler, in placing before him religions books .... ;th that subject put prominently before 
him; and in the second instance by the chaplain, whose whole language and exhortation 
unceasingly dwelt on the duty of confession as a condition of forgiveness with God, and 
accompanied with the terrors of God's vengeance put forward. not only with the force 
expressed in the commination service, but with all the additional effcct which the personal 
authority and manner of the chaplain would of necessity produce. . ., Looking therefore 
to the whole tenor of the chaplain's conversation, and to the state of mind produced, the neces
sary conclusion is that this confession was made under duress." Mr. Follett, for the Crown: 
"Unless it is believed that a confession given under religious impressions is not entitled to 
credit, but springs from motives that are likely to lead to falsehood, these confessions were 
pro!lerly received. But who can possibly suppose that a man under the influence of a deep 
sense of religion, as it is admitted the prisoner was, would conrp-ss an atrocious murder of 
which he was not guilty, and that he could hope to please God by a falsehood ?'t. "The 
judges present were unanimously of opinion that the confessions were properly received." 

No exhortations, then, of a moral or a spiritual nature, have ever (since R. v. 
Radford) been regarded as vitiating a confession,2 a result commended 
alike by principle and by common sense. 

2 ENGLAND: 1822. R. v. Gibney. Jebb Cr. the accuset!·s mistress. that the fOWler "would 
C. 15. by all the Iridh Judges (where the con- never be easy in her mind till she had con
stable and others said .. What c terrible fhing fessed "); 1835. R. v. Wild. 1 Mood. Cr. C. 
to murder your own child!"; admitted. on the 452 (the accused was fourteen yeara old; a 
principle that" the fear to be produced must be person in charge ... said' Now yoU kneel down 
of a temporal nature. and in this case there was by the side of me and tell me the truth'; •.. 
no such threat or intimidation. nor any fear I hoped he would tell me the truth in the pres
of a temporal nature produced; any terror ence of the Almighty"; the Judges (eight 
that might have been excited was as to what present)" :vera unanimous that the confession 
might happen in the next world ") ; Ante 1828. was strictly admissible, but they much dis
R. 11. Hodgson. <:itcd in 1 Mood. Cr. C. 203 (by approved of the· mode in which it W88 01>-
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§§ 815-867) CONFESSIONS: INDUCEMENT § 841 

§ 841. Confession induced by Trick or Fraud; Confession While Intozi
cated. (1) Since dIe exclusion of confessions is not due to any principle of 
public faith or of primte pledge of secrecy (an ie, § 823), it follows that the 
use of a trick or fraud (however reprehensible in itself) does not of itself ex
clude a confession induced by means of it.l So far as the trick im'olved a 
promise which would tend to produce an untrue confession, it would operate 
to exclude, not, howe\'er, because it was a trick (i.e. because the represent
ations were false) but because even if true its tenor would have stimulated 
a confession irrespective of guilt. Tliis principle is and always has been 
universally conceded. 

taincd "); 1853. R. ~. Sleeman, 6 COl: Cr. 2-1.5, 60. 17 So. 114 (by pret.ending to be an accom-
by six Judges (an urging, .. Don't run your plice); 1895, Burton ~. State, 107 Ala. 108, 
soul into more sin, but tell the truth "). 18 So. 284 (by a detecth'e pretending to be s 

UNITED STATES: Colo. 1913, Mit8unaga v. fellow-prisoner); Delau'are: 1070, Stare v. 
People, M Colo. 102. 129 Pac. 241; Ga. P. C. Darnell, 1 Houst. Cr. C. 322 (made in eon-
1910, § 103:3 ("spiritunl exhortation" does fidence); Georgia: 1892. Cornwall r. Stare. 
not cxcludc); Ma.Y8. I SOli. Com. r. Drake. 15 91 Ga. 277, 282, 18 S. E. 154 (to lUI officer who 
Mass. 161 (penitential 'tnnfession to fellow- pretended to help his escape); P. C. 1910, 
m'lmhers of the church); N. Y. 1824. Johnson's § 1033 (" promise of secreey" docs no! eJ:cJude) ; 
Trial, N. Y., 1 Amer. St. Tr. 512, 525 (murder; 1901. Sanders v. State, 113 Ga. 267, 38 S. E. 
the accused was taken. when arresred. to the 841 (~heritr's "bad faith ". in opening a letter 
hospital and" W/1S required to touch the dead sent by IlcCUSi!d from jnil); IllinoUt: 1853, 
body"; ho afterwards confessed at t·he police Gates~, People, 14 Ill. 436 (by deeeption a 
office; Edwards. J .• admitted the con:ession). letter was ubtained); Ma"sachusctf.3: 1890, 

Contra, umble: 1914. Johnson v. State. 107 Com. r. Flood. 1.52 Mass. 529. 25 N. E. 971 
MiS.!. 196, 65 So. !!IS (Smith. C. J., diss.). (pretending to be ready to assist in a planned 

There is one possible case in which a moral crime and having persons eoncealed hear the 
conaideration might under circlImstanees answer of the ace used) ; l.lichigan: 19HI. 
properly \;tiate a confession. nam~ly. where it People r. Dunnigan. 163 Mich. 349. 1!!8 N. W. 
appears to ha,'c been made in the spirit of self- 180 (repudiating the contrary intimation in 
saerifice for the purpo~e and with the certainty People ~. l\IeCullough. 81 Mich. 25. 45 N. W. 
of shielding or sa\'ing one in whose life or lih.. 515); 1921. People ~. Utter. Mich. ,185 
erty the confessor is deeply interested; but in ~. W. 830 (murder; confession made to a 
the unly ruling on the subject the confession detecth'e impersonsting a fellow-prisoner in ilie 
waR received: 1858. Shifflet's Case. 14 Gratt. jail, held admissible); MUtsouri: 1874, State 
Va. 665 (confessing to save a mother from the r. Jone~. 54 Mo. 481 (n trick); 1881, State v. 
charge of complicity). Phelps. 74 Mo. 136 (showing to the accused his 

Compare the instances of such seJi-sllcrifice engagement ring and telling him that the 
eired post, § 807. woman had "gone back on him "); 1887, 

§ 841. I ENGLA:ID: 1826. R. r. Derrington. Sture r. Brooks. 92 Mo. 542, 576. 5 S. W. 257, 
2 C. &: P 418 (letter handed to the turnkey, 330. 13 Amcr. St. Tr. 702, 728 (murder of 
who -r.(},ated his promise to post it); 1917. Preller in St. Louis by suffocnting him ill a 
R. v. Robinson. 2 K. D. 108 (letrer writt~n trunk; II derecti\'e was by connivance of the 
arrer com'ietion, mailed to a woman. but prosecution arrested on a fict.itious charge of 
copied by the prison authorities before mailing. forgery and imprisoned with the defendant and 
admitted. by copy, the original being de· obt~ined a confession under pretence of friendly 
strayed). assistance); Nebraska: 1886. Heldt v. Stare, 

CANADA: 1904. R. v. Todd. 13 Man. 364 20 Nebr. 492. 30 N. W. 620 (dereetive pretend-
(detectives prerended to be a gang of criminals, ing to be a fellow-prisoner); New York: .'903, 
lind obtained a confession from the accused as Pcople v. Whire. 176 N. Y. 331, 6S N. E. (pre-
qualifying him to join their gang; admitted); tences to he accused's friend); 1907, People r. 
1908. R. v. White. 18 Onto L. R. 640 (confession Furlong. 187 N. Y. 198.79 N. E. 978 (Paople IJ. 

induced by a policc officer's false statement as White. supra. followed); 1909, People v. Scott, 
ta an accomplice confessing, admitted). 195 N. Y. 224,88 K. E, 35 (confession induced 

UmTED STATES: Federal: 1900. Jackson v. by a trick purporting to give tllC defendant a 
U. S .• 42 C. C. A. 452. 102 Fed. 473. 483 (ap- chance to eseape. admitted. under C. Cr. P., 
prOving Com. V. Cressinger, Pa.); Alabama: § 395); 1915. People V. Buffum. 214 K. Y.53. 
1807, King v. Stare. 40 Ala. 319 (by letting the 108 N. E. 184 (woman's confession of murder 
accused think that a supposed Ilccomplire obtained by unspecified artifices); Ohio: 1868, 
bad heen abot); 1895, Stone V. State. 105 Ala, Price r, State. 18 Oh. St. 418 (a false statemeut 

169 



§ 841 TESTIMONIAL COMMUNICATION [CHAP. X.XVIII 
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(2) A confession made while into;'Cicaied is governed by the general princi
ple of testimonial capacity, and is therefore usually held admissible (ante, 
§ 499); it is only where the intoxication is produced by a person desirous of 
obtaining a confession that its trustworthiness becomes really doubtfuI.2 

-D. of the Inducement (continued): Confessions on Examination before 
a Magistrate or in other Legal Proceedings 

§ 842. Orthodox Principle. The question is here presented: Is there any
thing in the fact of arrest, as such, or in the fact of presence before a magis
trate, as such, or of examination on oath, as such, which tends to produce an 
untrue confession of guilt? 

We now assume the absence of any of the other kinds of inducements any
where deemed fatal; we assume that no threats, promises, assurances, 
urgings, or other inducements sufficient in themseh'cs to exclude, have been 
held out; we are to consider merely the efl'ect of the above facts in themselves . • 
Remembering this, and applying the test already indicated as the orthodox 
one (ante, §§ 822, 824), "Was the inducement such tha.t there was any fair 
risk oi a false confession?" there can be on principle but one answer, namely, 
no such risk exists, and the confession is admissible. For the circumstances 
of arrest and of presence before a magistrate, no argument can be necessar~'; 
and even for the extreme case of an answer under oath, it must be obdous 
that so far as any answer at all is thereb~' compellable, it is, according to the 
terms of the oath, to be a true answer; that is all that is demanded or com
pelled.1 There is on principle not the vestige of an argument for excluding 
a confession merely because of such a circumstance; and, as a matter of his
tory, such an exclusion was not thought of until the novel judicial attitude 
of the 1800s ga\'e it a partial sanction and opened the way for that misuse 

that an alleged accomplice had confessed); 
Pen7l8y/vania: 1857. Fife t·. Com .• 29 Pa. 435 
(the accused was falsely told that accomplices 
had confessed); 1898. Com. v. Good"in. 186 
Pa. 218. 40 At!. 412 (confession to a woman. the 
inten'iew ht'ing ostensibly in Hecret. according 
to the sheriff's promise. but eavesdroppers 
being stationed near by; letter gh'en to the 
sheriff on a promise to delh'er it. but retained 
by him; admitted); 1899. Com. v. Cressinger. 
193 Pa. 326. 44 At!. 433 (confession obtained 
by pretending that murderer's knife was dis
coyered; .. the object of evidence is to get at 
the truth. and a trick which has no tendency 
tl> produce a confession. except in accordanco 
with the truth. is always admissihle "); Porto 
Rico: 1912. People lJ. Almestico. 18 P. R. :U4 
(confession obtained by false statements, ud
missible), 

Compare the clU!es cited post. § 2183 (ill£'oal
ity of means. as no ground of exclusion of 
evidence). § 228!l (confidcrtCc in general. as not 
privileged). and § 2302 (communications to a 
pretended atturney). 

Distinguish the following: 1908. R. r. 
Choney. 17 Man. 467 (a purporting agent of 
defendant's attorney falst'ly told the defendant 
while in jail that the attorney had telephoned 
him" to tell him everything about the case"; 
excluded). 

• So. too. of a confession made during sleep 
or during hypnotic influence (ante. § 500). or 
during insanity (ante. §§ 493-495). 

§ 842. I 1838. Morton. J.. in Faunce r. 
Gray. 21 Pick. Mass. 245 ("The fact that it 
was made under oath cannot diminish its 
force or render its competency questionable. 
If it contain a true narrative of facts, justice 
requires that they should be admitted. Alid 
no man will be likely to make false admissions 
against himself. because he has been sworn 
to tell the truth "); Smith. C. J .. in Wood ~. 
Weld. Smith N. H. 367. referring to a similar 
examination on oath ("What hardship is it 
to be obliged to tell the truth? No means 
[were) used to produce anything but the 
truth"); and :lee R. v. Scott. pas!. § 8-13; 
and U. S. v. Kirkwood. Utah. post. § 852. 
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§§ 815-867J CONFESSIONS: DURING LEGAL PROCEEDINGS § 842 

of precedents by which extreme results have been reached in a. few juris
dictions. 

But we find also in use, and competing for recognition, certain other tests, 
which are all derived from the phrase" voluntary", but as applied and worked 
out for the situations now in hand have a meaning and effect very different 
Crom the ordinary one as already eJ.-pounded (ante, § 826). 

§ 843. PrinCiple of Volnntariness: (1) Common Fonll. The common 
form, in the present application, consists in taking the phrase "voluntary", 
considering it without any reference to promises or threats, and erecting it 
into an absolute and final test, in short, in translating it as •• spontaneous." 
The notion is a broad one, and is in effect: Was the situation such that the 
person had to speak, felt obliged to speak, or was it a matter of pure choice 
with him to speak or not? 

The radical difference here, it will be observed, is that we no longer care 
whether his speaking involves a false a\'owal of guilt; the thing is that a 
speaking not voluntary cannot be received, and hence the speaking is ex·, 
eluded irrespecth'e of the danger of falsity. If, then, we take the phrase 
" voluntary" and treat it as the final and self-sufficient test, and if thus we 
discard the fundamental theory of confessions (ante, § 822) that our ob
ject is to exclude those which may be false and conceive our purpose as 
that of excluding confessions as such (even though true) unless they are" vol
untary", we thus have good reason to consider how far under such a canon 
the fact of arrest or of presence before a magistrate or of examination on oath· 
may prevent the confession from being in the above sense "voluntary"; 
for it may at least be argued that either of these circumstances ma~' in a given 
case make the confession practically compulsory. 

Xo\\' this is the form of principle which was unsuccessfully championed 
by man~' English judges during the fir!>t half of the 18005, and thus was intro
duced into our rulings; and it is under this form that the questions we are 
now to consider have been able to be raised. It is not the best principle; 
but it is at least superior to those we ])ave later to examine, which to-day 
also compete for recognition. Different Courts appl~' the doctrine in difl'er
ing spirits of strictness or Iiberalitr; the difference often practically shows 
itself in the circumstance whether the gidng of a caution (or notice not to 
answer except voluntarily) is deemed to admit the answer; a Court of narrow 
tendencies wiII not e\'en then aumit it. since (it is said) the moral compulsion 
remains; but with most Courts a caution removes the reason for exclusion. 

Types of the foregoing form of test and the arguments expounding it are 
found in the following passages: 

1852, POLLOCK, C. n., in R. v. Baldry, 2 Den. Cr. C. 441: "The true distinction between 
the present case and a case of that kind [' you harl better tell the truth 'J is that [here] it 
is left to the prisoner a matter of perfect indifference whether ht' should open his mouth 
or hot." 

1864, HAYF.s, .1., dissenting, in R. v . .Toh/l~(o/l, 15 Ir. C. L. 60,83: "All that the com-
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mon law requires is that the confession 'in pais' [meaning other than in court or before a 
magistrate} be voluntary. Upon this principle it is that ... a confession will be rejected 
if it appears to have been extracted by the presumed pressure and obligation of an oath, 
or by pestering interrogatories, or if it had been made by the party to rid himself of im
portunity, or if, by subtle and ensnaring questions, as those which arc framed so as to 
conceal their drift or object, he has been taken at a di:;advantage and thus entrapped into 
a statement which, if left to himself, and in the full freedom of volition he would not have 
made. . .. I am not aware of any law whic,h declares. as an abstract proposition, that a 
confession is undeserving of that character [of voluntariness} if it has been made in answer 
to questions fairly put, while the party hns been left at full liberty to answer or not, as 
he may think right. These principles will apply to the confession • in pais', whether it 
has been made by a person at liberty or under arrest. But it is manifest to everyone's 
experience that from the moment a person f'!els himself in custody on a criminal charge, 
his mental condition undergoes a very remarkable change, und he naturally becomes much 
more accessible to every influcnce that addresscs itself either to his hopes or fears. . .. [To 
counteract this influence a caution is customary; yet the presence or absence of a caution 
is not in itself decisive; it is merely a circumstance for the judge. But from the moment 
of arrest, the person must be assumed to be acting under pressure.} On the whole of the 
case now before us, I am of opinion that the statement to the constable, having been made 
at a time when the party ncither was a prisoner not felt or supposcd hcrself to be a pris
oner, and not appcaring to have been obtainefl by any thrcat or promise or other undue 
or unfair means, was properly receivable in evidence. But on the other hand, I am of 
opinion that if the defendant had at the time of that conversation felt herself to he in eus
tony on the criminal charge, then her statements in answer to the questions would not have 
heen receivable, unless prefaccd by a caution." 

1862, It/CE, J., in Slate v. Gilman, 51 ~Ie. 223: "Does it follow that because a state
ment is made upon oath in a proceeding where the circumstances of the commission of the 
crime arc being investigated, and the person making such statements is a suspected or 
accused person, that it must necessarily be involuntarily made? . .. The argument is 
that the impressiveness of obligation and thc solemnity of the occasion would have a ten
dency to wring from the party thus situated facts and circumstances which he is not bound 
to disclosc, and therefore can in no just sense be said to bc voluntary. As a general prop
osition this may be truc, especially if the party is uninformed with regard to his rights. 
Bl~t when he is fully apprised of his rights and informed that hc is under no legal obliga
tion to disclose any facts prejudicial to himself, or to give evidence against himself, and 
then deliberately makes statements under oath, no good reason is perceh'ed why such state
ments should not be given in evidence against him. . .. If it be said that, though a party 
in such a situation may be under no legal constraint, he may ncvertheless feel under a 
degree oi moral compulsion, and from that causc feel impelled to make self-incriminative 
statements, the answer is that this moral pressure bears with no greater force upon him 
when on the stand voluntarily than in other situations. A party who finds himself sur
rounded with circumstances calculated to cast suspicion on him nill undoubtedly feel 
the necessity of making explanations. But such considerations have never been deemed 
good cause for excluding declarations which he may choose voluntarily to make." 

1879, CllA~IERS, J., in Jcu:kson v. Stalc, 50 Miss. 312, rejecting an examination as wit
ness after a caution: "The principle is that no statement made upon oath in a judicial 
investigation of a crime can ever bc used ngainst the party making it, in a prosecution of 
himself for the same crime; because the fact that he is under oath of itself operates as s 
compulsion upon him to tell the truth and the whole truth, and his statement, therefore, 
cannot be regarded as free and voluntary." 

The first answer to this test is of course (1) that the fundamental questlon 
for confessions is whether there is any danger that they may be untrue (ante, 
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§ 843 

§ 822) and that there is notb\ng in the mere circumstance of compulsion to 
speak in general, or of the use of oath-compulsion in particular, which creates 
anr risk of untruth. l (2) Another answer is that the privilege against self
crimination assumes that if the person chooses to give such testimony on the 
stand or in custody, it wiII be received, and tJlere would have been no need 
for such a privilege if this rule had existed for confessions; that privilege 
assumes in its very existence that statements made without using it are ad
missible, and answers all the purposes which the above doctrine is aiming at.2 

(:3) There is. however, a third way of dealing with this doctrine; and that 
is to accept its principle i.e. that a statement not yoluntary is to be ex
cluded, irrespective of its truth or falsity, but to deny that there can be 
any compulsion in the mere facts of custod~- or of examination upon oath, 
because the person is always at libert~· to refuse to speak. This answer ma.y 
still leave open to dispute the question whether at least a. " caution" (or noti
fication to the person of his prh-ilege) is not essential; but the theory that 
the person must be supposed to know that he need not answer (as applied in 
State 1'. Vaigneur, infra) w(mld praetically repudiate such a requirement.3 

§ 844. Same: (2) Modern English Fonu. In the last half of the 
18005 there appeared a tendenc',\- on the part of English judges to revive 
this test in an altered form, for a certain class of cases at least. The notion 
is fundamentall~- the same, i.e. Was the situation such that the person had 
to speak? But it proceeds by a. different test. narnely, Was the speaking 
obtained by asking questions of a person while in custody? In other 

§ 84S. I This answer is well set forth in the from Morton. J., in Faunce t·. Gray. and Smith, 
opinion of Lord Campbell, C. J., for four C. J .• in Wood v. Weld. quoted ante, § 842. 
judges (Coleridge, J., dissenting on another 2 This argument is suggested in the follow-
ground), in R. v. Scott, 1 D. &: B. 47 (1856) : ing passage: I8iS. Benedict. J .• in U. S. v. 
"We will consider the several grounds on which Graff, 14 Biatchf. 386: "The reason why a 
the defendant's ~oun8el has argued that it sworn witness is permitted to decline answer-
[the examination] is not admissible. The first ing is because his answers under oath can be 
is that the examination of the defendant was used as e\'idence against him." 
taken after making 0. declaration tantamount Compare also § 1;2.'3. ante. § :l266. post. 
to an oa.th, and that if on oath it would have 31852, Withers. J .. in State t'. Vaigneur. 
been inadmissible. But in the case referred 5 Rich. L. S. C. 403 (after dealing with other 
to in support of this objection [R. v. Britton, objections):" There rem<lilll! nothing but the 
8upra]. the oath hud been improperly adminis- supposed duress of an oath, administered by a 
tered without authority; and if the exami- power capable (as is said) of applying a sane-
nation is taken under an oath administered by tion that shall exact an answer. Now in 
proper authority, there is no reaSOn for saying reality there is no power, in any tribunal known 
that it is less likely to be true than if it had been to the common law. to exact an answer that 
without an oath 01' any similar solemnity. The may implicate a "itness in or tend to expose 
next objection is that the examination was him to a criminal charge. _ ., Mr. Joy ... 
comp~\Isory. It is a trite maxim tbat the con- [assigns the reason] that one in his capacity of 
fession of a crime. to be admissible against the witness might refuse to answer a question that 
part), confessing, must be voluntary; but this hIlS a tendency to expose him to a criminal 
only means that it shall not be induced by charge; hence an anSwer to such becomes a 
improper threats or promi~es. becaase under voluntary statement, since he might refuse to 
81lcb circumstances the party mtty have been make any. This appears to be a sound legal 
influenced to say what is not true, and the theory. It cannot be met by the circllmstancf' 
supposed confession cannot be ~aiely acted on. of a particular case that a witness may IH,1 

Su,!b an oojection cannot npply to ... a law- know the extent of his personal security und .. :· 
ful examination in the course of a judicial pro- the law. for iguorcllce of the law excuses II , 

cc<!dillg." See also the eJligrammatic passages one. " 
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Ivords, statements are deemed not voluntary and therefore inadmissible when 
they have been made in answer to questions put while in custody. :l\Ioreover, 
it thus becomes immaterial whether the answers amount to a confession or 
not. The attitude is illustrated by the following passages: 

1885, A. L. SmTH, J., in R. v. Gat'ill, 15 Cox Cr. C. 656: "When a prisoner is in cus
tody, the police have no right to ask him questions. Rcading a statemcnt over. and then 
:mying to him, 'What have you to say?' is cross-examining the prisoner, and therefore I 
shut it out. A prisoner's mouth is closed after he is once given in charge, and he ought 
not to be a~ked anythinp;." 

1864, LEFROY, L. C. J., .!i~!jenting. in R. v. J ohn.~lon. 15 Ir. C. L. 66: "The law of Eng
land, since the time of Judge Jeffreys, is against any kind of extraction of evidence from 
a prisoner. not only by torture. but by anything that could be calculatcd to excite the 
prisoner to confess; any answer gh'en under such circumstances is not admissible .... 
Ought we not to say that the law of England does not allo\\' evidence to bc obtained by 
questioning a prisoner, except in the partieular way prescribed by the statute '! ... 
There appears to have been a new current of opinion setting in after the passing of 14 & 15 
V" t" 1C • 

This attitude was doubtlessl~' partly due to an impression that the statute 
of 1850 (considered later) should be treated as in spirit excluding all evidcnce 
from accused persons in custody not obtained by the statute-sanctioned 
method. Partly, also, it was due, as the preceding form is, to a confusion 
of confession-law with the prh'ilege against self-crimination; the prh'ilege, 
of course, does not affcct statements not made on the stand but made while 
in custody (post, § 2263); and in applying the law of confessions to the latter 
situation, the judges ha\'e modified it b.\' an infusion of the spirit of the abo\'c 
privilege; so that we find presentcd under the head of confession-law a no
tion excluding statements made merely in answer to questions by a custo
dian,! a result which would be natural enough as an extension of the prid
lege against self-crimination, but is quite anomalous in the law of confessions. 

§ 84:5. Same: (3) Selden's Principle of Mental Agitation. Another form 
of tm.t derived from the phrase" voluntary" is still broader in its excluding 
effec';, and differs radically in one point from the preceding two. Like them, 
(1) it takes" \'oluntariness " as a final standard; but (2) it does not discard, 
but retains, the fundamental notion of confession-law that a probable untruth 
is that which we are seeking to reject; and furthermore (3) it includes, as 
the second does, under " confession " anything and everything said b~' the 
person, whether an avowal of guilt or an assertion intended to exculpate and 
to demonstrate innocence.1 

Its peculiar different result arises from applying the idea (2) to the state
ments included in (3). Thus, it argues: Persons suspected wrongly of a 

§ 844. 1 1867. Kelly. C. B .. in 10 Cox Cr. 
C. 576 (" I have always felt that we ought to 
watch jealously any encroachment on the 
pri.1ciple tnat no mall is bound to criminate 
himself. and that we ought to see that no one 
is induced either by a threat or a promise to 

Bay anything of a crilDin!ltor~' character against 
himself"; an utter confusion of two things 
distinct in history and in principle). 

§ 845. J A notion whose fallacy has already 
been examined (ante. § 821). 
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crime, especially when officially charged witb it and questioned about it, are 
apt, particularly when the circumstances are strongly inculpatory and de
mand explanation, to make the first explanation tllat occurs to them, to deny 
incriminating facts, and, in short, to assert and try to prove their innocence 
by inventing false stories, which if true would show their innocence; hence, 
statements so made cannot fairly be trusted, and should be rejected. The 
chief representative statements of this theory are found in the following 
passages: 

1854, SELDEN, J., dissenting, in Hendrickaon v. People, 10 N. Y. 33: "The mental dis
turbance produced by a direct accusation, or even a consciousness of being suspected of 
crime, is always great, and in many cases incalculable. The foundation of all reliance upon 
human testimony is that moral sentiment which universally leads'men, when not under 
some strong counteracting influence, to tell the truth. This sentiment is sufficiently 
powerful to !esi;;t a trifling motive, but \\;11 not withstand the fear of conviction for crime. 
Hence, the moment that fear seizes the mind, the basis of all reliance upon its manifes
tations is gone. . .. The mind, confused and agitated by the apprehension of danger, 
cannot reason with coolness, and it resorts to falsehood when truth would be safer, and is 
hurried into acknowledgments which the facts do not warrant. Neither false statements 
nor confessions, therefore, afford any certain evidence of guilt when made under the ex
citemcnt of an impending prosecution for crime." 

1864, PlGOT, C. B., dissenting, ,,;th LEFROY, C .. J., and O'BRIEX, J., in R. v. Johnalcn, 15 
Ir. C. L. 60, 121: "It must be shown to the satisfaction of the judge that the statcments 
have been purely 1'01untary ~tatements of the prisoner. . .. The danger to be guarded 
against is not, in the far I;"eatest number of cases, that an innocent man .... ;11 fabricate a 
statement of his own guilt, although instances of this have occurred, too well attested to 
be doubted. The danger is that an innocent person, suddenly arrested, and questioned 
by one having the power to detain or set free, ,,;11 (when subjected to interrogatories, 
which may be administered in the mildest or may be administered in the harshest way, 
and to persons of the strongest and boldest or of the most feeble and nervous natures) 
make statements not consistent ,,;th truth, in order to escspe from the pressure of the 
moment. . .. The process of questioning impresses on the greater part of mankind the 
belief t.hat silence will be taken as an assent to what the questions imply. The very ne
cessity which that impression suggests, of answering the question in aome way, deprives 
the prisoner of his free agency, and impels him to answer from the fear of the consequences 
of declining to do so. Daily experience shows that ",;tnesses, having deposed the strict 
truth, become on a severe or artful cross-examination involved in contradictions and ex
cuses destructive of their credit and of their direct testimony. A prisoner is still more 
liable to make statements of that character under the pressure of interrogatories urged by 
the person who holds him in custody; and thus truth, the object of the evidence of ad
missions so elicited, is defeated by the very method ostensibly used to attain it. This rela
tive position of the parties does not, therefore, tend to truth as the result of the inquiry." 

Now, (a) conceding this argument to be good so far as it goes, what it shows 
is that statements professing innocence, and calculated to prove it, are not 
trustworthy; it does not show that a plain avowal of guilt is untrustworthy; 
on the contrary, the whole underlying notion is that an innocent person will 
lie to prove his innocence and explain away apparent guilt. Therefore, when 
we find him confessing guilt, it is obvious that it cannot be under the influence 
of any such motive as the above, and is totalI~' inconsistent with the presence 
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of that motive.2 Thus, by the Courts adopting this principle, a reason which 
applies exclusj\'el~' to assertions of innocence is made to support a rule ex
cluding confessions of guilt. That is the first fallacy; and it must be clearly 
appreciated, because its insidious error lS concealed in a triple process, namely, 
fir.~l, taking a princ·iple fundamentally appropriate to the confession-rules 
(that they are excluded because of the risk of falsity), secondly, working out its 
reason for a totally diH'crent class of statements (asscrtions intended to show • • 

innocencc) ,3 and tll irdl.ll, going back to confessions, and testing them accord-
ing to the rule thus borrowed. 

(b) The further answcr to this principle is found in the denial that the 
principle has any \'alidity evcn for the class of statements, namely, asser
tions of facts showing innoeencc, as to which it is worked out. In that de
partment of Evidence such a principle is without precedent, and is in con
flict with all analogies. Thc conduct of a suspected person, in concealing 
or destroying incriminating cvidcnce or in fleeing from justice, has always 
been admitted, subject to aIl~' innocent explanation that can be made (allte, 
§§ 27:3-27G). and his false assertions of an alibi and other false explanations 
of conduct ha\'e always been admitted (ante, §§ 277-278); yet if the above 
principle were good, it would necessarily exclude all conduct and statements 
while under suspicion. and not merely while in custody or on the stand. Thus 
the principle is without precedent or analogy, and is unworkable in praetice.4 

§ 846. Present Status of tho above Principles. The first of the above three 
principles is less recognized to-clay. 

The second is that which prevails in most jurisdictions, though it is not 
uniforml~' nor consistently applied. 

The third can hardly be said to pre\'ail completely in any jurisdiction, its. 
chief function having been to throw precedents and principles into confusion. 

t This answer is r('presented in the following 
passage: 1878. Benedict. J .. in U. S. r. Graff. 
14 Blatch!. 387 (" To say that the administering 
of an oBth to one under suspicion of ~rime 
will of necessity cause a mental disturbance 
that must render unreliable the sworn admis
sion of the crime and raise the legal presump
tion that the statement is untrue. is going 
further than I can go. unless C'ompelled by 
authority. I know of no authority binding 
upon the Courts of the United States. which 
comlX!18 the holding that an arrest. or a charge 
of crime. or being sworn. or all three combined. 
are sufficient to exclude a confession that 
otherwise aPlX!ars to have been freely made. 
without the influence of threat or promise "). 

'Ante. § 821. "What is a Confession?" 
• This answer is represented in the following 

: 1869. Woodruff. J.. in Teachout 
t>. People. 41 N. Y. 11 (" If the declarations 
made under consciousness of suspicion are for 
that reason unreliable. they must be unreliable 
whenever and wherever made . . . alld equally 
when the suspected party encounters that sus
picion while fully at large among third parties. 

as when called as a witness to state if hr ~ce8 
fit what he knows of the cause of the death. 
And if consciousness of suspicion renders 
proof of his declarations unreliable. so al50 
ShOl1ld it render proof of his acta unreliable. 
and they should be equally excluded. And 
yet it has not. I think. been doubted that proof 
of the acts of the party under the very pressure 
of suspicion is competent. . .. [Flight. con
cealment. etc.) may be proved as some indica
tion of conscious guilt. and yet it is consistent 
with innocence. and may be the mere result 
of fear. and the pressure of circumstances may 
lead the innoccn t man to resort to this as a 
measure of safety. This is quite as true as that 
suspicion will lead a man to false statements 
for the same purpose. There must be some 
limit to the rule e:rcluding declarations. short 
of the test that they be made when he is under 
no consciou8ness that he is under suspicion; 
else the whole conduct of the party. from the 
moment he is apprised that he is suspected. 
must be declared to be too unreliable to 00 
made the Bubject of any inference whatever"). 
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to unsettle the course of decision, and to suggest confusing arguments while 
not commanding complete adherence. It was first judicially advanced by 
the eminent :\lr. J. Selden,l in 1854, in the Teachout Case in ?\ew York, at 
nearly the same time that it was being repudiated by the English judges, in 
1856, in Scott's Case; it was subsequently championed by the dissenting 
judges in the Irish case of R. v. Johnston, in 1864; but it did not obtain any 
further footing in England or Ireland; and it ha.d vogue as a determining 
doctrine in only a few American jurisdictions. Apart from its lack of pree
ea('nt, the false basis of supposed principle b,\· which it is reached, and its 
conflict with analogies, it is workable simply and consistently up to a certain 
point onl,\·, i.e. quite as far as Mr. J. Selden and the Irish judges wished to 
carry it. But this is radically different from and opposed to the other princi
ples; and the unfortunate thing has been, for many Courts, that they have 
not seen this. They have thought to recognize it partially, but not wholly 
and in connection with other principles, an unfortunate thing, because this 
test is not reconcilable in any degree with either of the other tests (except in 
part the last prececEng one) and ('an not coexist with them in the same bod,\· 
of law. The result of this laudable en!leavor to carry water on both shoul
ders is that neither vessel maintains its equilibrium, to the confusion of the 
Courts and the law. The hest interests of the law of Confessions would be 
sen·ed by a clear recognition on the part of the Courts that one of those three 
principles must be selected and logically carried out and the other two be 
repudiated; thus we should have at least consistency, instead of a tangle of 
rulings guided now b,\· one principle, now by another, and leaving the law in 
a state of desperate uncertainty. 

Owing to the state of the decisions, it is necessary to consider them by 
jurisdictions; for this alone will furnish an opportunity for examining the 
state of the law with reference to the \·arious competing principles; and the 
English precedents, as furnishing the original distinctions and illustrating 
the history of the theories, must first be taken by tllemselves. 

In applying each of the principles, there are four kinds of situations, in
volving distinctions about which the controversy within each principle has 
ehieflv turned. These four are: 1. Under arrest as accus~d; 2. Examined • 
before a magistrate as accused, without oath; 3. Examined before a magis-
trate or on trial as accused, under oath; 4. Testifying on oath as a witness. 
Confessions made in these four different situations may be differently treated 
even under the same principle, and the course of the law must be examined 
separately for each. 

§ 847. English Practice: (1) Confessions while under Arrest; Police In
terrogations. It was for a long time the clear and unquestioned law in Eng
land that the mere circumstance of arrest, even when combined with the cir-

§ 846. I It hnd lllr('ndy been ndvanced. passage. much quoted. in Gilbert"s E,;denc(' 
however. b~· counsel. Mr. Dundna. in 1838. in llnd Hawkins' Pleas of the Crown also served 
Wheatcr·s Case. post; and Mr. J. Selden as a source; this passage is examined ante. 
probably found it there. But a spurious § 818. 

VOL. U 12 177 



§ 847 TESTIMONIAL COMMUNICATION [CHAP. XXVIII 

cl!mstance that the confession was made in answer to questions put by the 
custodian, did not exclude the confession. This was taken for granted and 
expressly asserted as unquestioned by Mr. J. Grose, in 1791, delivering the 
opinion of the twelve judges in Lambe's Case. l The next two landmark!' of 
the rule are Thornton's 2 and Gilham's 3 Cases, also decisions' in banc.' These 
were followed, in the next ten years, by .:>ther rulings,4 among which Wild's 
Case. a decision 'in banc', became the leading one. Such was the law at 
this period that l\fr. Joy was able correctly to say, in 1842:5 

"It may be proper that the police authorities should forbid the practice of question
ing a prisoner by a constable, and it might reasonably induce caution, and perhaps SllS

picion, and a scrutinizing jealousy in jurors, in investigating the credit of a witness who 
obtains a confession through such means. But the cases before the twelve judges, both in 
England and Ireland, already cited, seem to cstablish that statements made in answer to 
questions put, without any caution and by a person who has no authority to question the 
prisoner, arc admissible in evidence. . .. Such confession, if voluntary and free, is ad
missible, although it appears that he was not cautioned." 

It is to be noticed (1) that from the I")!!!t ryf "iew of the" threat or prom
ise " test (ante, § 825) the result was a necess~·.ry one, because by Jwpothesis 
no threat or promise was employed; (2) that in the absence of a threat or a 
promise, the test of " voluntariness " was regarded as satisfied; (3) that no 
caution was required; and (4) that the rule was repeatedly affirmed' in bane.' 

In the meantime, in Ireland, the same result had been reached in Gibney's 
Case, by all the judges.6 But some twenty years afterwards came a series of 
Irish rulings by individual judges excluding such confessions;7 the reasons 

§ 8~7. 1 1791, L~mbe's Case, 2 Leach Cr. tions by a constable, while under arrest on the 
C .• 3d ed .. 625; see the quotation post. § 848. way to jail. with a crowd about him asking 
So also before that time: 1722. R. t'. Wood- questions; no caution given; "they held the 
burne. 16 How. St. Tr. 62 (to police-officer); rule to be wel1 established that a voluntary 
1 i46. Benvick's Case, Foster's Cr. C. 10 confession shal1 be received in evidence. but if 
(officers of a rebel garrison after capture. hope has been excited. or threats or intimida-
giving their rank to the official inspectors tion held out. it shaH not". and admitted it 
while in prison). here). This was fol1owed in 1842: R.~. 

21824. R. v. Thornton. 1 Moody Cr. C. 27. Hughes. quoted ir: .Joy. Confessions, 39 (a 
1 Lew. Cr. C. 49. by seven judges against two statement had been made while in custody. 
(the accused. fourteen years old. was in custody in answer to a constable's questions; Cromp-
and se\'erely questioned by the police; held nd- ton. J.. "had frequently had occasion to 
missible. because "no threat or promise had ctecide this question. and all these [cases cited] 
been used "). had been before him. The confession of a man. 

3 1828. R. v. Gilham. 1 Mood. Cr. C. 186. to be admitted. is not to be extorted by fear nor 
WI, before all the judges but one (in jail. to the educed by flattery; but where a prisoner 
jailer; admittcd). voluntarily gives it. it may be recei\'Cd. whether 

• 1831. R. v. Swatkins. 4 C. & P. 549. Pat- the questions be put to him by an authorized 
teson, J .• semble: 1832. R. v. Richards. 5 C. & or unauthorized person. Wherever the dee-
P. 318, Bosanquet. J. (to a constable. in cus- laration is voluntary. he would receive it. and 
tody on the way to jail); 1833. R. v. Long. 6 C. the doctrine in Wild's Case was the true one"). 
&: P. 179. Gurney. B. (just after arrest. after 7 1839, R. v. Hughes. 1 Cr. & D. 13. Doherty. 
hearing the charge); 1835, R. v. Wild. 1 Mood. C. J. (an authorized person visiting the ac-
Cr. C. 452 (in custody in an inn); 1837. R. v. cused in jail. and questioning him; excluded. 
Kerr. 8 C. & P. 177. Park. J. (to a policeman. on the ground that no caution was given. and 
8earching the accused's room. questioning her that on magistrates' examinations a caution is 
and about to arrest her). always given); 1840. R. v. Doyle. 1 Cr. & D . 

• Confessions, 38. 46. 396. Bushe. C .• J. (a constable visiting the ac-
• 1822. R. v. Gibney. Jebb Cr. C. 15. by all cused in jail. and questioning her. after a cau-

the Irish judges (statements in answer to ques- tion); 1841. R. v. Devlin. 2 Cr. & D. 151. Bur-
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being variously given. The uncertainty of practice thus introduced was 
tinally settled in 1864 by the great case of R. I!. Johnston,S wherein the original 
and orthodox view was maintained by the majority, that confessions made 
under such circumstances were not in themselves inadmissible, and were to 
be tested, like other confessions. according to the presence or absence of some 
other and specific inducement in the way of a threat or a promise. 

l\Ieantime, in 1849, a statute (post, § 848) had prescribed a new method of 
examining accused persons for commitment, and in the opinion of Lefroy, 
C. J., its spirit had contributed to the opposing result reached by him in 
this case. The supposed spirit of the statute had not afl'eeted the English 
judges. who continued to rule as beforeY But about the same time as R. ·v. 
Johnston, the other form of rule (described (lllte, § 844), made its appearance 
in England; i.e. any ansIL"ers obta/:ned by questions P1lt by an officer to a person 
in cllstody were excluded; this rule was by most judges enforced from that 
time onwards. lO 

ton •. J.. and Brady, C. B. (a police-inspector 
questIOning tho accused in jail; excluded); 
1856, R. v. Toole, 7 Cox Cr. C. 244; Pi got. 
C. B., '!nd Richards, B. (statement in answer 
to a police-inspector while under arrest. after 
caution; excluded. the current difference 
of opinion among the judges being noted); 
ISIlI. R. r. Hassett, 8 Cox Cr. 511. Chris
tian .. J. (similar facts; evidence requested to he 
withdrawn as doubtful); 181l3. R. v. Bodkin. 
SIr. Jur. ~. s. 340. Pigot. C. B. (statement in 
answer to a question by a constable while under 
arrest. after caution; excluded. bccause consta
bles "ought to ubstain from asking ques
tions "). 

8 1864. R. v. Johnston. 15 Ir. C. L. tiO. before 
cle"en Irish judges (the accused made state
ments in answer to the police. just. after notite 
of the charge. but before arrest. no caution be
ing gi\'en; Deasy. B .. with whom concurred 
Hughes and Fitzgerald. BB .. Monnhnn. C. J .. 
and Fitzgerald, Ball. and Keogh. JJ .• held the 
statement admissible because of the absence of 
threat or inducement; Ball, J. (109): ··the 
general result of the foregoing cascs appears to 
be that from the year 1822 down to the present 
time that is. for a period of upwards of forty 
years it has been recognized as the law of the 
land. both in England and Treland. that admis
sions or statements obtained from prisoners 
through the instrumentality of questions from 
police ('onstables. without any pre"ious cau
tion. are admissible in evidence against them; 
provided that such admissions or statements be 
the voluntary acts of the prisoners. not induced 
by either hope or threat operating upon their 
minds"). The views of Hayes. J .• and Lefroy. 
C. J .. dissenting. represented tbe test of § 844. 
alllr; the view of Pigot. C. B .. and O·Brien. J .. 
dissenting. represented the test. of § 845. ante; 
sec the quotations in those ~ections. 

custody in a private housc; admitted); 1862. 
R. I·. Che"erton. 2 F. & F. 833, Erie, C. J .• and 
Wightman. J. (statement to a police-superin
tendent. while under arrest, in answer to ques
tions. without caution; admitted). 

10 E,!ylal1d: ]863. R. 1". !\lick. 3 F. &: F. 
822. Mellor. J. (statements to the police. under 
arrest. answering a question. but after a cau
tion; admitted. but the method disapproved) ; 
1885. A. L. Smith, J .• in R. 1'. Gavin. 15 COl[ Cr. 
C. 656 (quoted ante. § 844). No doubt such 
a decision is apt to be reached through the in
fluence of other considerations; as where 
Cave. J .• in 1893. R. r. Thompson. 2 Q. B. 18. 
frankly expres~es doubts as to the credibility 
of police-officers producing alleged confessions 
in doubtful cases. 

Subsequent rulings were as follows : 
1893. R. t'. Male & Cooper. 17 Cox Cr. 
689 (" The prisoner should be pre\-lously 
cautioned "); 1895. R. ~. ;:o.liller. 18 Cox Cr. 
54 (answers to questions by an inspector with
out caution. admitted; "it is impossible to 
disco,·er the facts of a crime without asking 
questions "); 1898. Rogers v. Hawken, 19 COl[ 
Cr. 122 (R. v. Male & Cooper not followed; 
there is ,. no such rule" that a statement made 
in answer to an officer's question, without 
caution but without inducement. is inadmissi
ble; good opinion by Russell. L. C. J.); 1898. 
R. v. Histen, 19 Cox Cr. 16 ("'Vhen a prisoner 
is once taken into custody. a policeman should 
ask no questions at all without administering 
the usual caution "); 1905. R. v. Knight & 
Thayre. 20 Cox Cr. 711 (" When a police
officer has taken anyone into custody, and 
also before doing 60 when he has already de
cided to make the charge. he ought not to ques
tion the prisoner. . .. I am not aware of 
any distinct rule of e~'idence that if such im
proper questions are asked the answers to 

• 1853, R. v. Sleeman. G Cox Cr. 245 (in them arc inuclmissible. but ••• in my 
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These rulings, and the statute, resulted in a ('hange of police tradition, 
or at any rate, in the dominance of a tendenc~", long undercurrent, to apply 
to this situation the dictates of that sporting instinct (post, §§ 1845, 2251, ante, 
§ 194) which has done so much in other parts of Engli3h law to establish the 
principles of fair and considerate treatment of the accused. 

The modern spirit of the English practice is well portrayed in the follow
ing passage: 11 

1916, Mr. Frank Froesl. The lI;laelstrom, c. XXXIV (the man Ling, strongly suspected 
of the cruel assassination of an old man, has been arrested. He is a known professional 
criminal. Conversation then ensues between Heldon Foyle, superintendent of the Criminal 
Investigation Department, New Scotland Yard, and Weir Menzies, chief detective inspector 
of the same) : 

"It happened after you had gone and they've just had me on the 'phone. You know 
they put a constable in the cell with him? Ling offered the man one hundred pounds to 
smuggle him out." 

"That's interesting. Looks as if he docs n't fancy his chance overmuch." The detail 
did not appear to greatly stir Menzies. 

"Yes, but listen to this. The blame fool constable, after refu;;ing it, seems to have got 
him into conver!1ution with Ling and asked him if he really did shoot Greye-Stratton." 

Some sign of consternation flickered over :'IIenzies' face. "You don't say," he exclaimed. 
"The cabbage-headed idiot! ... " Word, failed him. 

There isone unforgivable blunder in the Metropolitan Police, the hideousness of which no 
layman can adequately plumb. To question a prisoner, to coax or bully him into an ad
mission of guilt is one of those things that no zeal, no temptation can excuse. It is not 
merely that it is against the law. It is not playing the game. The slightest suggestion that 
such a course has been pursued has before now secured a guilty man's acquittal. 

opinion that is the right course to pursue ") ; 
1909. James' Case. 2 Cr. App. 319 (to a police
officer. while under arrest; he said. .. You 
must tell me. . .. Any statement will be 
given in evidence against you at your trial"; 
no caution; admitted. citing R. v. Thomas 
and R. v. Reason); 1909. Best's Case. 1 K. 
B. 692 (answers given to a constable's questions 
after a caution. admitted; L. C. J. Alverstone: 
"In our opinion R. v. Gavin. 15 Cox Cr. C. 
656. is not a good decision; . . . it is too wide 
and requires qualification "); 1910. Unsworth's 
Case. 4 Cr. App. 1 (confession while in jail 
to a constable; no warning. no inducement; 
admitted). 

Canada: 1904. R. v. Kay. 11 Br. C. 157 
(answers to police officer. without a caution. 
and under arrest, excluded; .. the arrest and 
charge arc in themselves a challenge to the 
accused to speak, an inducement lvithin 
the rule"; a caution of the purpose nnd con
sequences must be given); 1913. U. S. v. 
Wrenn. N. Sc .. 10 D. L. R. 452 (" the practice 
of detectives interrogating a prisoner when in 
jail. and when no one else is present at the 
inten·iew. should be discouraged ") ; 1890. 
R. ~. Day. 20 ant. 209 ('. Al:hough we repre
hend the practice of Questioning prisoner~. 
we cannot come to the conclusion that evi
dence obtained by such questioning is inad-

missible"); 1899. R. r. Elliott. 31 ant. 14 
(" R. 1'. Day is the case settling the law in this 
Province "); 1909. R. t'. Steffoff. 20 ant. L. 
R. 103 (made to the police under arrest uftp.l' 
caution. admitted); 1912. R. r. Cumming~. 
5 D. L. R. 86. Que. (confession to an officer 
after caution. admitted); 1912. The Kir.lI r. 
Hoo Sam. 1 D. L. R. 569. Sask. (if the olncer 
puts questions. there must be a caution; 
prior cases examined); 1917. R. r. Spain. 
36 D. L. R. 522. Man (murder; statements 
made to a police-officer while under arrest. 
admitted; per Perdue. J. A .... Every case as to 
the admissibility of a statement made by an 
accused person while under arrest must be 
decided according to its own circumstances ") : 
1918. R. v. Rodney. 43 D. L. R. 404. ant. 
(larceny; statements when being searched 
by detectives. while under detention but not 
formal arrest. without caution. admitted): 
1921, R. v. Read. 62 D. L. R. 363. Alta. ("every 
officer . . . should be familiar with the 
principles clearly enunciated in The Queen v. 
Thompson. 1893. 2 Q. B. 12"). 

II Apparently the modern Canadian prac
tice with arrested persons is even more cau
tious than the English practice: 1910. Crip
pen's Trinl (ed. Filson Young. 1920. Notable 
English Trials Series. p. 92). 
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Foyle kicked the coals again, and the action seemed to llfford him some relief. "And 
Ling admitted it! The constable chap was so proud of what he'd done that he took a note 
of the conversation." 

"I don't Ree what we can do," said Menzies slowly. "We can't put the constable in the 
box. The only thing to do is to let it slide. If we don't use it, the defence won't make a 
point of it." 

"What I 'm wondering about," said the su~rintendent, "is if your evidence is water-tight 
as it stands. You see, even if Ling should make a voluntary admission now, it's tainted. 
He's been seeing that shyster Lexton, and I would n't wonder if all this was n't a carefully 
put-up trap." 

Weir Menzies drew his brows together and began eating his moustache. .. There might 
be something in that," he agreed. "Lexton 's a good lawyer, and it's like him." 

"See." Foyle demonstrated with a forefinger. "If we could be tempted into putting 
an officer in the box to say that Ling had confessed, he'd ha\'e us by the short hair. We'd 
have to admit that at least one of our men had questioned him and" he snapped his 
fingers "there you are! The whole police e\'idenee tainted. We're so anxious for a 
eOD\;ction that we "'e applied third-degree methods in England. Why, he'd be acquitted 
if he'd committed as many murders as Herod." 

"I quite understand, sir." Menzies was a little peevish at having the i's dotted. "If 
he makes a thousand confessions, we won't use them." 

"I only wanted to put you wise," said Foyle, almost apologetically. "You've got to 
rely on a straightforward case. Got it mapped out?" 

"I think so .... " 

§ 848, English Pra.ctice: (2) Confessions as Accused without Oath on Ex
amination before a Magistra.te. The examina.tion of an accused person before 
a magistrate, for preliminary investigation and for commitment if necessar~', 
was at common law taken without putting the accused upon oath, because 
as accused he was not competent to testify (post, § 2250, ante, § 5i.5). Fur
thermore, the proceeding was for some three centuries regulated by a statute 
(widely copied in the United States) the material provisions of which are as 
follows: 

1554, St. 1 & 2 P. & M. c. 13, § 4: " Justices of the peace . . . shall before any bail
ment or mainprise take the examination of the said prisoner and theinformationofthem 
that bring him, ... and the sallie, or as much as may be material thereof to prO\'e the 
felony, shall be put in "Titing before they make the bailment; which said examination, 
together with the said bailment, the said justiees shall certify at the next general gaol
delivery .... " St. 2 & 3 P. & 1'1. c. 10: "The said justiee, or justices, berore he or the:: 
shall commit or send such prisoner to ward, shall take the like examination of the prisoner 
and the information of those who bring him, and shall put the same in "Titing within two 
days after the said examination, and the same shall certify", etc. 

Now the propriety of receiving confessions made at such a time, never 
questioned (from the present point of view) until the end of the 1700s,1 was 
then settled, both as a common-law question and under the statute, in a de
cision so clear and emphatic that its exposition must be quoted: 

li91, Lambe's Ccue, 2 Leaeh Cr. L., 3d ed., 625; the accused was arrested and exam
ined before a magistrate, and on ha\;ng the \\Titten examination read o"'er to him for 

§ s.s. '1741, White's Trial, 17 How. St. Tr. 1085; Goodere's Trial. ib. 1054; and other 
CII5I!S in § 2250, post. 
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signing, he said: "It is all true enough," but would not sign it. "hether it was lIAmis
sible apart from the statute, was the first question. GnosE, J., f,)r the twelve judges: 
"The general rule respecting this zpecies of testimony is that a free and voluntary con
fession, made by a person accused of an offence, is receivable in evidence against him, 
whether such confession be made at the moment he is apprehended, while those who have 
him in custody are conducting him to the magistrate's, or even after he has entered the 
house of the magistrate for the purpose of undergoing his examination. But in the present 
case the confession of the prisoner was made not only in the presence of the magistratt', 
but while he was undergoing a judicial examination. . .. First, then, to consider this 
questi0n as it is governed by the rules and principles of the common law. Confessions 
of guilt made by a prisoner, to any person, at any moment of time, and at any place, subse
quent to the perpetration of the crime and previous to his examination before the magistrate, 
arc at common law received in e\'idenee as the highest and most satisfactory proof of guilt, 
because it is fairly presumed that no man would make such a confession against himseli if 
the facts confessed were not true. It may, however, be said [in opposition] that this rule 
only applies to confessions by parol, and not to confession (as in the present case) reduced 
into writing and afterwards admitted by parol to be true. But surely if what a man says, 
though not reduced into writing, may be given in evidence against him, 'a fortiori' what he 
says when reduced into 'l\Titing is admissible, for the fact confessed being rendered less doubt
ful by being reduced into writing, it is of course entitled to greater credit, and it would be ab
surd to say that an instrument is invalidated by a circumstance from which it derives addi
tional strength and authenticity. And for this reason it is clear that the present confession 
having been taken by a magistrate under a judicial examination can be no objection to receiv
ing it in evidence, for it gains still greater credit in proportion to the solemnity under which 
it wa;, made. . .. [He then points out that the statute methods were not intended to re
place all others b;l' exclusion, but merely to add !l new and acceptable form, thus leaving 
all other proper ones still admissible, even though the statutory form could not be availed 
of.] [The examination] is more authentic on account of the deliberate manner in which 
it is taken, and, when it contains a confession, is admitted, not by force of the statutes, 
but by the common law, as strong evidence of that fact; ... and it is clear that what a 
prisoner confessed before a justice of the peace, previous to the reign of Philip and Mary, 
if not induced by hope or e:-.:torted by fear, whether reduced into writing or not, or if reduced 
into writing, whether signed or not, if admitted by the prisoner to be true, was and is as 
good evidence as if made in the adjoining room previous to his having been carried into 
the presence of the justice, or after he had left him, or in the same room before the magistrate 
comes, or after he quits it." 

This ruling was emphasized in an opinion delivered a few years later: 

1794, R. v. Tho71Ul3, 2 Leach Cr. L., ~d cd., i27; GROSE, J. (the facts being similar 
to those of Lumbe's Case, lIupra): "There can be no doubt but that these minutes may be 
read in evidence .... In Lambe's Case, which in its circumstances was precisely like the 
present, the judges were of opinion that if such written examination were to be adjudged 
not admissible, this monstrous proposition would follow, that whatever a prisoner says 
when not before a magistrate would be udmissible, though depending on the faculty of 
memory; but that the moment a prisoner gets before a magistrate it would not be 
admissible, though taken down in writing under circumstances of the greatest 
solemni ty." 

It will thus be seen that confessions so made were declared to be equally ad
missible (1) at common law, (2) under the statute, and (3) when intended to be 
taken under the statute, but not successfully so taken. Furthermore, it will 
be observed, there is no intimation that it is of any consequence (a) whether 
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the accused was cautioned or not, or (b) whether his statements were made 
spontaneously, or in answer to a general inquir~' as to what he had to say, 
or ill answer to repeated specific questions. Finally, it is clear that confes
sions made in such a situation were treated on exactly the same footing as 
any others, i.c. the only question would be as to the influence of some posi
tive threat or promise; the mere situation did not affect the result or con
stitute an inducement. 

The admissibility of such a confession was subsequently reiterated in a 
series of rulings extending through the next half-century; 2 and ~rr. Joy adds his 
authority as to the practice at the end of that time.3 In the meantime, only 
one contrary ruling, R. v. Wilson, had appeared;4 but it sen'ed to keep alive 
the possibility of controversy. It will be noted that, in the casesconiirming 
the orthodox doctrine (of which R. 1'. Ellis and R.o. Gilham are most fre
quently cited), some of the confessions receh'ed were gi\"en under a caution 
and some were made without questions preceding; but neither of these cir
cumstances seems to have been treated as essential to their reception. The 
doctrine of R. '0. Wilson, however, came to the surface once again in 1850.5 

But in the preceding year a statute had entircl~' re\'ised the method of con-

2 1790. R. v. Hnll. quoted in 2 Leach Cr. 
L .• 3d cd .• 635; 1799. R. v. Magill. McNally 
on Evid. 37. Chamberlain. J. (statement as 
accused before a magistrate; no caution); 
1826. R. v. Ellis. Ry. & Moo. 432. Littledale. 
J. (a statcml!nt as acpu>'ed 011 examination 
before a magi'strate. "ithout threat or prom
ise. but upun questioning and after refusal to 
allow coun~el; following an unreported ruling 
of Holroyd. J.. and disapproving Wilson's 
Case of 1817. in the next note but one); 1828. 
R. v. Gilham. 1 !\food. Cr. C. 186. 191. before 
all the judges but one (on examination before 
11. magistrate after a caution; admitted); 
1830. Wright's Case. 1 Lew. Cr. C. 48 (on 
examination as accused before a magistrate; 
admitted); 1831. R. v. Fagg. 4 C. & P. 566. 
Garrow. B. (examination as accused before 
magistrate; disapproved because taken be
fore all evidence for prosecution was in; but 
admitted); 1831. R. v. Bell. 5 C. & P. 162. 
Gasclce. J" and Lord Tenterden. C. J. (state
ment as accused before magistrate. without 
questions; admitted. :lIId Garrow. B.'s ob
jection. :rllpra. disapproved); 1831 (?). Anon .• 
ib .• note. Lord Lyndhurst. C. B. (same point) ; 
1832. R. v. Green. i) C. & P. 312. Gnrnny. B. 
(statements as accused before a magi~~rate. 
after a caution); 1836. R. I'. Court. 7 C. & P. 
486. LittiedaIe. J. (statement as accused be
fore magistrate in answer to question); 1836. 
R. v. Rees. 7 C. & P. 56!). Lord Denman. C. J. 
(statement as accused before magistrate in 
answer to questions); 1837. R. v. Bartlett. 
7 C. & P. 832. Bolland. B. (same); 1838. R. 
v. Arnold. 8 C. & P. 622. Lord Denman. C. 
J. (advising a caution; but omitting to Bay 
whether it is essential). There were also 

other rulings indicating dearly. though indi
rectly. an acceptance of tbis practice: 1833. 
R. 1'. Tubby. 5 C. & P. 530. Vaughan. B .• 
semble: 1835. R. v. Rh·ers. 7 C. & P. 177. 
Park. J .. semble: 1838. R. v. Wheeley. 8 C. &: 
P. 250. Alderson. B .• 8emMe. 

3 1842. Joy. Confessions, 40. 
• 1817. R. 11. Wilson. Holt ~. P. 597. Rich

nrds. C. B. (n statement as accused on exami
nation before a magistrate. without threats or 
promises. but "ithout caution and upon 
questions; .. nn examination of itself imposes 
an obligation to speak the truth; if a prisoner 
will confess. let him do so voluntarily"). 
There is another and earlier. sometimes quoted 
to the same effect; but it has no bearing: 
1793. R. v. Bennett. 2 Leach Cr. L .• 3d cd .• 
627 (where the accuoed had refused to sign 
the examination before the magistrate. though 
acknowledging his guilt; this acknowledgment 
the Court f(·jected. because the prisoner had 
the right" to retract what he had said. and to 
say that it was false"; \'ct here the accused 
did not say that it was f~lse; he admitted his 
guilt) . 

, 1850. R. r. Pettit. -1 Cox Cr. 164. Wilde. 
C. J. (examination as accused before magis
trates. upon questioning; excluded. the de
cision being indepcndent of the statute: .. I 
reject it upon the gClleral ground that magis
trates havc no right to put [such] questions to 
a prisoner .. " Thc law is so extremely 
cautious in guarding against anything like 
torture thnt it extends a similar principle to 
every case where a man is 1I0t a free agent in 
meeting an inquiry; . . . the accused might 
think himself bound to answer for fear of being 
sent to gaol"). 
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ducting such examinations; 6 the effect of which was to raise the question 
whether its methods were to exclude entirely and to forbid the common-law 
methods, and thus to leave an opportunity ~,till to inquire judicially what 
methods were receivable at common law.7 

Of the various questions which have arisen in applying this statute,S three 
only need here concern us. (1) Did it exclude a confession before admissible 
at common law? That it does not, has been decided in England; 9 and very 
properly, since in the face of the language of its last clause an~' other inter
pretation would have left it impossible to believe that words can mean any
thing. (2) Was a caution necessary at common law? This also has been 
settled in the negative, and the orthodox doctrine already described has been 
affirmed and perpetuated. lo (3) Finally, does it matter that the statement 
was called forth by specific questions put by the magistrate about the offence? 
This has not been authoritatively answered since the passing of the stat
ute. It had already been settled at common law, as we have seen, that the 

& 11 & 12 Vict. c. 42. § 18; ena~ted for 
Ireland in 12 & 13 Vict. c. G9. § 18. and again 
in 14 & 15 Vict. c. 93. § 14. The statute of 
Philip and Mary had already been revised 
without materially affecting the portions con
cerned with the present question. in 7 G. IV 
(11;26). c. 64. §§ 2 and 3 (for Ireland in 9 G. 
IV. c. 54. §§ 2 and 3). 

, The statute's peculiar features were: 
(1) It required two cautions to be gh'en; and 
(2) it apparently san(:tioned all confessions 
preYiously admissible: 1849. 11 & 12 Vict. c. 
42. § 18 (" After the examination of nil wit
nesses on the part of the prosecution. . . . the 
justice . . . shall say to the accused these 
words or words to the !ike effect: • Having 
heard the evidence. do you wish to say any
thing in answer to the charge? You arc not 
obliged to say anything unless you desire to 
do so. but wbatever you say will be taken down 
in writing and may be given in evidence against 
you upon your trial'; . .. Provided always. 
that the said justice or justices. before such 
accused person shaH make any statement. shall 
state to him lind give him clearly to under
stand that he has nothing to hope from any 
promise of favor and nothing to fear from 
any threat which may hln-e been holden out 
to him to induce him to make any admission 
or confession of his guilt. but that whatever 
he shall then say may be given in evidence 
against him upon his trial. notwithstanding 
such promise or threat; pro\;ded. nevertheless. 
that nothing herein enacted or contained shall 
prevent the prosecution in any case from giv
ing in e\;dence any admission or confession 
or other statement of the person accllsed or 
charged made at any time. which by law 
would be admissible as evidence against such 
person"). 

Canada: Crim. Code 1892. U 591, 689. 
R. S_ 1906. c. 14(;. §§ 684. 1001 (the accused's 

statement made hefore the magistrate may 
"if necessary" be introduced against him). 

• That the statute has presented some diffi
culties will hardly serve as a moral against 
statutory reyision and codification; for. 
wbether owing to the statute or to other rea
sons. it is certain that the proportion or rulings 
upon ~onfession-law in that field ruter and be
fore the statute is as one to ten. 

• The statute is not exclusiye; all confes
sions formerly admitted arc still admissible: 
1850. R. v. Sansome. 4 Cox Cr. 207. before 
five judges; disposing of the doubts of Coler
idge and Cresswell. JJ.. in R. r. Kimber. 3 
Cox Cr. 223. and approying the ruling of Erie, 
J., in R. 11. Steel, 13 Just. P. 606. A similar 
opinion was expressed by a majority in the 
Irish case of 1864, R. v. Johnston, 15 Ir. C. L. 
82, 89. per Deasy, HUghes, Fitzgerald. BB., 
Fitzgerald and Keogh, JJ., against Hayes. 
O'Brien. and Ball. JJ. 

10 The question arises. it v.iI! be seen. 
when the statutory caution has been omitted. 
and thus the confession is not receivable under 
the statute; this was the case in R. v. San
some. aupra. the decision being as above; 
the same opinion was expressed by the majority 
in R. v. Johnston. aupra; a subsequent En
glish ruling confirms the result; 1865. R. v. 
Stripp. 7 Cox Cr. 97 (interp<llated remarks. 
made before eYidence ended). 

It may be added that under the 8tatute it 
has been held that the omission of the second 
caution docs not exclude the confession: 
Eng. 1850. R. 11. Sansome. 4 Cox Cr. 207; 
1850. R. v. Bond. 4 Cox Cr. 231. 241. Alder
son. B.; Can. 1867. R. v. Kalabeen. 1 Br. C. 
pt. I. 1; 1878. R. ". Scud. 17 N. Br. 611 
(statement before the magistrate. admitted. 
though no caution was given; R. v. Sansome 
followed). 
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putting of questions was immaterial; but some individual rulings since the 
statute 11 excluded statements so obtained, on the principle already de
scribed (in § 844, ante), that the very putting of questions is improper and 
involves a compulsion. It is apparent how little this view is sanctioned b;y 
precedent; and it is difficult to see how the argument of Lefroy, C. J., that 
"questioning is not allowed, except in the way prescribed by the statute". 
can be accepted, unless we believe (as he does) that the statute introduces 
an exclush'e method; but this view is exprcssl~' repudiated, as we have seen, 
by the Sansome decision; and the deduction of such a view from the mere 
spirit of the statute amounts to nothing less than an overturning of the com
mon law without any e:ll.-press authority. 

§ 849. English Practice: (3) Confessions as Accused, under Oath, on Ex
amination before a. Magistrate. Under the statutor~' provisions of the 15005, 
the examinations of the witnesses, but not of the accused, were to be upon 
oath. This was construed (and not improperl~') as a practical prohibition 
against putting an oath to the accused.1 It might well follow that, if an 
oath was put, his examination under it should not be receh'ed; and as a 
matter of practice such an examination was alwa~'s rejected.2 But the reason 
was, not that there was anything fatal in the oath as such (as will be seen in 
the next section), but simply that the statute forbade the administration of 
the oath, and b~· implication prevented the admission of statements obtained 
in the way thus specificall~' forbidden. It was thus not the oath, but the 
specific statutory illegality of its application, that prevented the admission; 
for there was no method of enforcing the prohibition except by rejecting 
the statement so obtained.3 This it is essential to keep in mind; for in the 

II 1854. R. ~. Berriman. 6 Cox Cr. 3SR. 
Eric. J.; 1863. R. r.. l\Iick. 3 F. & R. 822. 
Mellor. J.. semble. In the Irish case this 
"iew was repudiat('d by the majority; 1864. 
R. ~. Johnston. 15 Ir. C. L. 82. per Densy. 
Hughes. and Fitzgerald. BB .. and Fitzgerald 
and Keogh. JJ .• against Lefroy. C. J .• Pigot. 
C. B .• O'Brien and Ball. JJ. 

§ 849. J 1 i6i. Buller. Trials at Nisi 
Prius. 242; .. But the examination of the pris
oner shall be without oath. and of the others 
upon oath." This passage is often cited for 
the statement that an examination of the 
accused on oath is inadmissible; but that is 
not its purport. 

'Enaland: 1817. R. r. Wilson, Holt N. 
P. 59i. Richards. C. B. (~t:ltement on oath as 
accused before a magistrate); 1830. R. v. 
Haworth. 4 C. & P. 256. Parke. J .• semble (ex
amination on oath 8.8 accused before magis
trate): 1831. R. v. Webb. 4 C. & P. 564. 
Garrow. B. (examination on oath as accused 
before magistrate. excluded): 1833. R. ~. 
Tubby. 5 C. &; P. 530. Vaughan. B. (same); 
1833. R. 11. Lewis. 6 C. & P. 162. Gurney. B .. 
.emble (&arne); 1835. R. ~. Rivers. 7 C. & P. 
177, Park. J. (IIame); 1838. R. v. Wheeler. 

8 C. & P. 250. Alderson. B. (8ame); 1838. 
R. r. Wheater. 2 Moody Cr. C. 45. 2 Lew. Cr. 
C. 15i. 8cmhle (same); 1842. Joy. Confl'5-
sions. 62: Caruu1a: H)21. R. ~. Sileski. 63 
D. L. R. 146. Que. (statements on oath under 
arrest to a magistrate without warning. I'X

eluded; inadequate opinion). There are few 
decisions. simply because the inadmissibility 
was conceded. 

• 

3 That this was the reason is clearly shown 
by the language of Lord Campbel!, C. J .• 
delivering the judgment of the Court (Coler
idge. J .• dissenting on another ground) in R. 
t·. Scott. 1 D. & B. 47 (18-56); "The first 
[objection] is that the examination of the de
fendant was taken after making a declaration 
tantamount to an oath. and that if on oath 
it would have been inadmissible. But in 
the case referred to in support; of tbis objection 
the oath had been improperly administered 
without authority; and if the examination is 
taken under an oath administered by proper 
authority. there is no reason for saying that it 
is less likely to be true than if it had been with
out an oath or any similar solemnity." This 
is the explanation accepted in the following 
ruling. and in other American CIlscS pQat. § 852 : 
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controversy (dealt with in the next section) which arose as to the use of a 
mere witness' statements on oath, the fact that the statements of an accused 
person before a magistrate were admissible, if mere unsworn statements of 
the ordinary sort (as noted in § 848), but inadmissible if sworn, seemed to 
many to furnish a strong analogy, and led them to the deduction that it was 
the oath as such which produced the difference of results.4 It was not, in 
truth; but this misleading circumstance undoubtedly helped to create the 
opinion (i.e. adverse to receiving witness' statements) which for a time threat
ened to prevail. 

§ 850. English Pra.ctice: (4) Confessions by a. Witness upon Oath. This 
case presents the most difficult situation of the four, because it involves not. 
only the effect of the oath as involving compulsion, but also the necessity of 
distinguishing the different bearings of compulsion as disapproved by con
fession-law and of compubion as opprobrious to the privilege against self
crimination. That conflicting and confused views were from time to time 
put forth is not unnatural. 

Remembering the results already reached that, at common law (practi
cally unquestioned until the 1800s and repeatedly maintained during the 

• 

first half of the 1800s), neither the fact of cllstody nor the fact of magisterial 
examination in custody and without caution excluded a confession, and that 
the exclusion of a sworn examination was due solely to the statutory prohi
bition, it is natmal enough to find the judges. at the opening of this cen
tury, treating the confessions of a witness upon oath as not in themselves 
objectionable. Down to 1816 we find no exclusion. Between that time and 
1840 occurs a long and tangled series of rulings, representing conflicting views 
and furnishing a fruitful source of later misunderstanding.1 Certain things, 

1878. Benedict. J .• in U. S. v. Graff. 14 Blatch£. 
387: .. I am aware that statcments taken un
der oath. by committing magistrates uf this 
State. are not admitted in c\·idcnce. But the 
statute of the State forbids thl' taking of state
ments under oath by committing magistrates. 
and by implication the use of such illegal 
statements as evidn!>('c is forbidden." In 
Wheater's Case. Lord Abinger had gone even 
further. and thought e\'en such a statement 
admissible on principle; but his langunge at 
least adds to the proof that it was thc illegnlity. 
and not the oath. whirh excluded: 1838. R. 
». Wheater. 2 Moody Cr. C. 45. 2 Ll'w. Cr. C. 
157. befor l all the judges. except Park. J .• 
!Ind Gurney. B.; Mr. Sturkie. for the prose
cution. conceded that .. a prisoner's examina
tion taken on oath is inadmissible"; and 
Lord Abinger. C. B .. said: .. I understand. if 
a prisoner's examination be on oath it shall 
not be received in evidence. without reference 
to a duress or threat: I see no renson for it: 
in principle. the answer may be quite volun
tary"; the other judges e::pres8Cd no opinion. 

• Mr. Sturkie's language may serve as a 
specimen of the misunderstanding which 

grew up about this rule: 1824. Starkie. E\·id. 
II. 38; "The prisoner is not to he examined 
upon outh. for this would be a speci('s of duress. 
and a violation of thc maxin. that no one is 
bound to criminate himself." 

§ 850. I 1803. Collett v. Lord Keith. 4 
Esp. 212. Le Blanc. J. (defendant a witness in 
a former cause; objected to as not voluntary; 
admitted); 1806. R. D. Walker. 6 C. & P. 162, 
Lord Ellenborough. C. J. (affida\'it in Eccle
siastical Court; admitted); 1807. Smith r. 
Beadnnll. I Camp. 30. Lord Ellenborough. 
C. J. (examination ns witness before bank
ruptcy commissioners. upon questions. without 
caution or counsel. but without objection by 
him; admitted: he" is like any other witness 
called to give cyidence by virtue of a sub
pcella; he speaks at the peril of the examina
tion being turned ngainst himself "); here the 
privilege of self-criminntion did not exclude 
the lise of the answer. because 110 claim wa~ 
made for it); 1814. Stoekneth r. De Tastct. 
4 Camp. 10. Lord Ellenborough. C. J. (ex
nmination ns witn~ss before bankruptcy com· 
mi~~ioners: .. if he was imposed upon when 
he signed it. or was under duress. he will not 
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however, appear definitely enough, upon a careful examination in chrono
logical order. 

(1) In a great number of the excluding rulings, i.e. those cases where the 
witness had been examined before a coroner while in custody or under sus
picion, the simple reason for the exclusion was tllat the witness' position was 
thought to be assimilated to that of an accused person, and thus the case 
carne within the statutory prohibition (treated in the preceding section) 
against examinations of accused persons taken under oath.2 It was not the 
oath, but the statutory prohibition, that excluded them. These rulings 
were the supposed foundation of the Selden theor~' of mental agitation (de
scribed ante, § 845); but it will easily be seen, in the light of the law of the 
times, how far these judges were from proceeding upon any such far-fetched 
and unprecedented theor~-. It has no foundation whatever in these rulings; 

be bound h.l· it ". or if the examination WU8 

not lawful; hut here it was assumed to be 
bwfully taken); 18Hi, R. 1'. Smith, 1 Stark. 
~. P. 2·12, Le Blank, ,J. (examinution 011 oath 
as witl1c~~ hefore magistrate: rejected because 
on oath); 1818, R. t· • . Merceron. 2 Stark. N. P. 
aoo, Abbott, J. (examination as witness be. 
fore Commons Committee: objeeted to as 
th£'l'cforc not \'('Iuntar~', but admitted; after· 
war":,.; slid by Abbott, J., in 1 Moo. Cr. C. 
203, nut to h:l\'e been taken on oath. and to 
haye been admitted for that reason only; 
the Commons llftcrward di"appro\-ed of the 
ruling in a Resolution quoted in 2 C. & K. 48~, 
nute); 1828. Tucker I'. Barrow, 'i B. & C. 624, 
Littledale, J. (examinatic.n as witness before 
bankruptcy commissioners; "I um disposed 
to $ay that an admission obtained under com
pulsor~' examination is not evidence of an ac
count stated "); 1828, Robson v. Alexander, 
1 1\100. & P. 4·18, Common Pleas (examination 
as witness before bankruptcy commissioners, 
wit.hout caution; claimed to have been taken 
in excess of authority; admitted; Lord Ellen
borough's language in Stockfleth v. Dc Tastet, 
adopted); 1830, R. 1'. H:m'Drth, 4 C. & P. 
255, Parke, J. (examination as witness for 
prosecution before magistrate; admitted; 
"he might as a witness hU\'e objeeted to an
~wp.r any questions which might have a ten
dellr:y to expose him to n criminal charge, and 
not ha\-ing done so, his deposition is e\;dence 
against him "); ante 1830, Anon., ex rei. 
reporter, ib., note, Parke. J. (exnmination as 
witness, before suspicion, by coroncr; rejected); 
1833, R. v. Tubby, 5 C. & P. 530, Vaughan, 
B. (statement upon oath as witness, not sus
per:ted; admitted, .. as no suspicion attaehed 
to the party at the time; the question is, Is 
it the statement of a prisoner upon oath? 
Cleurly it is not, for he was not :l prisoner at 
the time when he made it ") ; 1833, R. v. Lewis, 
6 C. & P. 161, Gurney, B. (examination as 
witness by magistrate, iJefore suspicion, but 
witness committed at end of examination; 

Tubby's Case approved, but, this being taken 
.. at the same time as all the other depositions 
on which she wa,; committed, and on the .... ely 
same day on which she was committed, I 
think it is not reeeh-able; I do not think this 
examination was perfectly voluntary"); 1833, 
R. v. D:wis, 6 C. & P. li8, Gumey, B. (exam
inution as witness before magistrate; ex
cluded; "if, after having been a witness, you 
make her n prisoner, nothing of what was then 
said can be admitted lIS e\'idence "); 1833, 
R. v. Britton, 1 Moo. & H. 297, Patteson and 
Alderson, J,T. (balance·sheet of bankrupt ia 
eivil proceedings offered to prOl'e the petition
ing cr£'<iitor's debt on an indictment (or con
cealing effects, ete.; objected to as huving h.!en 
made on oath; excluded for other reasons, 
Patteson, .J., explaining in 1 Moo. Cr. C. 51, 
that the abo\'e objection was not approved by 
him); 1838, R. t'. Wheeley, 8 C. & P. 250, 
Alderson, B. (examination before coroner, liB 

n witncss, but under arrest; excluded); 1839, 
R. v. Owen, 9 C. & P. 8·1, Williams, J. (exami
nation us witness befortl coroner, but under 
arrest; on Wheeley's Case being cited, .. since 
that, there has been a reaction in opinion, if 
I may iJe allowed the expression"; admitted); 
1840, same case, postponed, 9 C. &: P. 238. 
before Gurney, B. ("! am not aware of any in
stance in which an examination on oath before 
a coroner or a magistrate has been admitted 
as evidence by the person making it; I have 
known depositions before magistrates, made 
by prisoners on outh, and they ha\'e been uni
formly rejected':' ufter the' nisi prius' ruling 
in Wheater's Case, post, he admitted its con
fiict, but still excluded the evidence). 

1 Such is the explanation of the follc:wing 
cases: Lewis', Da\-is', 'Wheeley's, and perhaps 
Owen's before Gurney, B. In Tubby's Case 
and Owen's Case before Williams, J., the ad
mission amounted to saying that the prohi
bition applied strictIy to persons then charged 
as accu.ed, and to no others. 
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and the circumstance of suspicion or of custody was material in their minds 
merely as bringing the person within the statutory prohibition, and not as 
produeing mental disturbance; as is also seen from the fa~t that these same 
judges were accepting at the same time the confessions of persons in custody 
or on examination without oath before a magistrate (ante, §§ 847,848). The 
Selden theory, then (the third of the spurious forms, described ante, § 845), 
has no support in the ex' "~mest rulings of this period. 

(2) It is clear, secondly, that the second spurious form of theory (described 
ante, § 844) had not then appeared at all; it is distinctly a modern notion, 
and is applied peculiarly to the case of an accused person questioned in cus
tody. 

(3) It appears, thirdly, that the first spurious form of test (described ante, 
§ 8 t~, as the" common form ") had made its appearance and gained some 
headway. The theory of this test . so far as any was offered was that 
the oath involved a compulsion, and a compulsory disclosure was inadmis:si" 
ble. Now (a) this theory, in its broadest and most sweeping form, regards 
the oath as necessarily involdng a compulsion, and ignores the choice which 
the witness has to use his privilege and decline to answer; but this theory, 
the mere fact of the administration of the oath, in spite of the giving of a 
caution, excludes his statements.3 But (b) in this form it was disowned by 
the greater number of judges in these rulings;4 for, as was pointed out, the 
witness had a choice between disclosing and keeping silent; in the words of 
Parke, J., "he might as a witness have objected to answer an~r questions which 
might have a tendency to expose him to a criminal charge; and not haying 
done so", there was no compulsion. But the significance of this answer 
(b) is that it accepts the principle of (n), but denies the propriety of its appli" 
cation; i.c. it concedes that an answer actually compelled from the witness 
would be inadmissible, but it denies that there is in truth any compulsion in 
such cases. 

Thus, of course, this theor~' (more liberal though it is than the first) con
tains within itself the germ of a further difference of opinion; i.e. (b') one 
attitude prefers, as the test of compulsion, to ask whether there was' de facto' 
in the specific case a feeling of compulsion, in other words, to take the 
SUbjective standard of the witness; while (b") the other prefers, as its test, 
to ask whether the law actually lIsed compulsion, in other words, to take 
an objective or external standard. The practical effect of the former atti
tude is seen in rulings which hold that unless the witness appears c1earl~' to 
have known of his privilege he must be supposed to have thought himself 
compelled to answer; 5 while the practical effect of the latter attitude is seen 

3 Such seems to be the noti<)lI in the follow
ing cases of the preceding list: Smith '5 (in
troducing the doctrine), l\.Ierceron's. Tucker 
v. Barrow. Anoll .. and perhaps Owen's before 
Gurney. B.; see its theory fully stated in the 
quotation from Jackson v. State. ante, § 843. 

• Such were the following cases: Collett 

• 

r. Keith, Walker's, Smith r. Beadnall, Stock
fleth t'. De Tustet, Robson v. Alexander, Ha
worth's, Tubby's. Britton's, and Owen's be
fore Williams, J. 

• This again offers further opportunity for 
distinctions; for some Courts are satisfied with 
nothing short of a caution from the judge. 
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in rulings which hold that his answer will be supposed to be voluntar.\· unless 
it clearly appears that he was compelled to answer after a refusal under claim 
of privilege.6 Now, reverting to the English rulings of Parke, ,J., and others 
just mentioned, it is clear that, so far as any of them go upon this principle (b) 
at all, they adopt the more liberal form just described as (b"). Thus, in 
none of them docs it appear that a caution was given or that the witness was 
otherwise informed of his rights, while in Smith Z'. Beadnall, Stockfieth v. 
De Tastet, and R. v. Hawarth it clearly appears that the Court thought that 
he should have expressly claimed and been refused his right in order to make 
the answer really compulsor~·.7 

(4) The majority of these rulings, then, in this period, at least repudiate 
the principle (a) and adopt the more liberal one (b"). But a little reflection 
will show that they were not illlpossibl~' proceeding upon a still more liberal 
principle, which may be designated as (c), in short, the orthodox one, al
ready described (anie, § 842). This principle is that a compelled confession 
is not necessarily and' ipso facto' a false one, and that therefore, in the ab
sence uf any threat or promise tending to produce an untruth, the mere {act 
that the answer was compelled i.e. in spite of his express refusal and wish 
not to answer does not exclude it. Xow it is impossible to tell, in these 
cases just dealt with (Stockfieth v. De Tastet, Britton's, Haworth's, and the 
others in that list), whether the.\· proceed on this principle (c) or on the pre
ceding one (b"); and the reason for this ambiguity is an important one; it 
is that, though it was conceded that answers ordered in spite of a claim of 
privilege against self-crimination would haw been inadmissible, the yiola
tion of the privilege would be a sufficient ground for their rejection. An an
swer ordered in spite of a legitimate claim of pridlege is rejected because 
that is the significance of the pridlege, which otherwise would amount to 
nothing;8 and this would amply suffice to justify such an exclusion without 
any reference to the law about confessions. 

It is thus obvious that, when we are trying to discoyer the principle on 
which the judges acted in such cases, there is just one situation which will 
inevitably disclose it, one situation in which no lawful privilege against 
self-crimination is violated, and in which, therefore, if a confession is ordered 
while others are eatisfied if the witness WIIS ions of judges at • nisi prius' on this point. but 
warned or pres1JmaIJI~' warned by counsel. - the proposition appears to be established by 
a distinction illustrated in the American ('!I9CS high lIuthority. The principle seems to be 
post. that the pllrty in his capacity liS witness might 

• In other words. the witness' ignorance of refuse to answer any question that has a ten· 
his choice either will not be assumed or wiil dency to expose him to II criminal charge; 
be treated as hi~ own loss. lin attitude illus- any statement. therefore. whieh he mllkes is a 
trated in Stllte v. Ylligneur. quoted all/c. § 843. free lind \'oluntary statement lind is receivllble 
note. in e\-idence." 

1 This WIIS treated by Mr. Joy as the better • 1856. R. v. Scott, 1 D. & B. 47. before 
and prevailing principle of his time: 1842. Cmnphell, L_ C. J .. lind four others (" Where 
Joy, Confessions. 62: "A statement. not com- evidence is unlawfully obtained. and the wit· 
pulsory. made by a party not at the time 3. ness obiects. no doubtit cannot be admitted ") ; 
prisoner under a criminal charge. is admissi· 1873. R. v. Coote, 12 Cox Cr. 557, 563 ("this 
ble in e\'idence against him. although it i~ exception depends upon the principle 'nemo 
made upon oath. There arc conflicting opin- tenetur seipsum uccustU'c' "): post. § 2270. 
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after an expressed desire not to answer, thc exclusion of that answer mu~t 
mean the adoption of the confession-principle (b) above, while the admission 
of the answer must mean the rejection of that confession-principle and the 
adoption of the principle (c). 'nat situation occurs when the privilegc lIg(ti/l,~t 
selJ-erim inati()1! ,is abolished by the Legislature (as it may be in England) for 
a certain class of eases, and a witness is tIm:; no longer entitled to refuse to 
answer; if then lJe is ordered, aftel' protest, to answer a question im'oldng 
an avowal of guilt, and that answer is ofl'ered against him in 11 subsequent 
case, a question is sqnarely presented which necessarily im'olves the adoption 
of either one or the other of the abo\'e principles for such confcssions, But 
that peculiar situation had not at this time presented itself; and that is the 
significance of this period and this series of rulings; some things had appar
ently been settled for instance, that principle (b) would prevail against 
principle (a); but the important question whether principle (c) i.e. the 
orthodox theory of confessions should prevail o\'cr both the others had 
not b\.!en answered. 

XOI.' did a clear answer coIlle for nearly twcnt~· ~·ears. The first oppor
tunity had presented itself in 1838, in "'heatcr's Case; 9 hcre the argument 
of counsel presented the question squarcl~' enough; but, as no opinion was 
published, the exact principlc of the decision remained undisclosed. One 
thing is dear from it, that the Seldcn theory of mental agitation (flllte, § 845; 
here advanced by the counsel Dundas) was again and permanently repudi
ated for England; but, though we ma~' wcll infer that the principle (c), supra, 
was the controlling reason, yet principle (b") would suffice on the facts to 
account for the admission, since the specific answers accepted had not been 
objected to on the score of pri\'ilege, i.e. as the witness had not chosen to 
refuse when he might ha\'(~ done so, the answers must be taken to ha\'{' been 
voluntary. The next opportunity offered in 18·17, in Garbett's Casl'; 10 but 

• 18:38, R. I'. Wheatcr, 2 :'1100. Cr. C. 45, 
2 Lew. Cr. C. 157. before nil the judges except 
Park, J .. and Gurney, B, (an examination be
fore bankruptcy commissioners as to certain 
bills of exchan~e, after the committing magis
trate had rcfused t<:> hold him on a charge of forg
ing them; the counsel had informed him of his 
prh-ilegc, and where he claimed it, an an~wer 
was not forced; other ohjcction~ were O\'cr
ruled, and he was compelled to answer in those 
casps; Dundas, for the accused: .. The ed
de;lce was inadmis,ible. inasmuch as it was a 
compulsory answer upon outh ... , "'hen 
ther"fore it is recollected that the prisoner 
himself considered that he WUH compelled to 
answer. and that his obje('tions, howe\'l'r 
erroneous they might have been. had been 
overruled, can it he ~aid that, hi~ ('xamination 
wus voluntary? It is Huhmitted that he was 
under duresH, hiR mind disturbed by the ex
traordinary situation ill whieh h" fuund him
self placed, and called on in the midst of these 
trying cireumshmces ttl weigh uud consider 

the nature of PI',,'h 'lllf',~tion and the eon"c
qUCt)("c~ 0; hi~ answers: and jf ~O. the law 
cannnt e,;timate t.he cxa,'t degree of influence 
of the dur('ss upon the human mind ... , I 
suhmit, ther('fore, on the,e I!rouncis. fir:;t, 
that the examinatiou was in its nntllrf' com· 
I)uloory, and Iikd~' to operatc' ~o as to disturh 
t.h(· mind of tIl!' pri"'lIler; and, ~c('ollClly, that 
it Was an examination upon oath, that thr 
cddencc was in:lIlmis:;ilole," .. The judges 
pre;.ent were all of opi,lion that tIl(' ('\'idenre 
was pruperly rerch·Nl. and the "ondction was 
good. ex('cpt Lord Abinj!cr, C, 13 .. and Little
dale, J."). 

to 1847, H. t'. Garhett. 2 C. & J\:. 4i4, I 
Df'n. Cr. C. 262, :? Cox Cr. 44S, before the 
fifteen judges (examination a~ witness in n 
('h'il "llit. the Court IJlI\'ing told him, after hi~ 
declining to answcr, that he must tlIlswer: 
Chamh(>r~, for the d!'f('u('l'. ar~llc(1 that "in 
the presen t C!tH', the impn',;,ion on t he mind of 
the witness was that hl' mU:it answer. and that 
after trying to evade the 'lue:;tion:; aud to l'X-
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here the answer was obtained by an unlawful dolation of privilege, and that 
alone would suffice to exclude it, and seems to ha\'e been the reason for ex
clusion; t11e only indication to thc contrary being the use of the ambiguous 
word" compulsion" in the reporter's brief statement of the opinion, A third 
opportunity seemed to prest'nt itself in H. l', Sloggett, in 1856,11 but here, too, 
the important question was not settled, since the witness (it was held) might 
have refused to answer, and, since he did not, was treated as acting \'oluntarily, 
But the ruling at least enforces the principle (b") in its most liberal extent, 

l'leantirne, in the same ~'ear, but b~' difi'crent judges (except one), the im
portant questiun was being decided, In H, /', Scott,I2 there was the fullest 
acceptance 13 of the pI'inciple (c) as the controlling and orthodox principle, 
It is true that as nu claim of prh'ilege was in fact made b~' the witness, the 
decision might ha\'e heen reached without this; but if we are looking for 
the reasons regarded b~' judges as indicating the law and actually controlling 
their rulings, a full and deliberate expr.ession of those reasons must be the 
highest e"idence, e,'cn though the ruling might by possibility be reached 
without such an expression,14 The language is direct and clear: 15 

ert hi" prh'ilegc, :lnd finding both ho~le5s, he 
made the (,onfession" under compulsion; 
1Ilartin, for the pro$ecution, was fiskI'd by 
Parkl', B.: .. If a judgl' was clearly wrOIl/::, -
a.~, if he said to II witne~s, 'Did you commit. 
that lIlurdl'r'!' and added, '1 will commit you 
if ,·ou do not :l1l:,wer'. and the witness then 

• 

coDfe:>sed it, would that ronfe;;sion he after-
wnrds re,-,einLl}le~" and answl'n'd: .. I should 
53)' it would ... , I submit, that if the witlless 
docs answer, there is 110 rull' to ('xrIude what 
he sn'·s from I}(,in/:: C"idenr'c afterwards"; 

• 

nine of the judg('s were for l'x('ludillg the e"i-
denee on the ground that, where a witness is 
oblig('d to answer, llot,-;thstalldillg a lawful 
claim of pridl('j!C, .. what he says must he con
sider('d to have been obtaincd by compulsion" ; 
and six wen, for reeeh'ing it, Oil various grounds 
unspl'rified), Two other individu:1I rulings 
had inteT\'en<.!d betwel'r' this and Wheater's 
Ca:;e; but thesc an' ..,xplainable alRo on prin' 
ciple (//') and are not ronelush'e for prinriple 
(e): IS41. n. 1'. HllO<ly~, C. & !\Iar. :345, Ers
kine, J, (l'xamination aH wiuwss hefore ('orouer; 
ret'eh'ed, and '1u,,~tion T('''l',,·cd, but ne'·er 
deride'd); 1844, R. r. Gr,I.lsIlC'de, 1 C. & K. 
65i, Lord Denman, C. ,J. (answer in Chan('''ry 
on oath a~ defl'lldant; ohjectl'd to as compul
sory lind upon oath; both arguments rejected 
and the nn~wer reeeh·cd). 

II ISM, H. t'. Slog~ctt. i Cox Cr, 139, be
fore Jen'is, C. J., Colcrid~e, J., Crl'sswclJ nnd 
Erl(', J.J .. and Martin, B. (l'x:!millation as 
bankrupt on oath I,,'fore hnnkrllptey com
missioll("r~, without (·Iaim of pri,·ilcg(' against 
incrimination; at a "Ntain stage he WaS told 
to ('ollsider hint'cIf in ('ustorh', and the Cle-, 

aminution up to that point was offered: whethcr 
the prh'i!cgc was destroyed by the Bankruptcy 

Act, Ilnd compulsion to answer woult! there
fore have been lawful in allY case, was disputed 
by counsel; the jlldR('~ unanimously held that 
tlJ(' mattcr~ were rO"cred by the prh'jJ('ge and 
Ill'nC'e his answ('r" lIIade without claim of prh·
i1('ge were '·olllntary and admissible; bllt 
whether, if thl' matters had not been prhileged 
and he had Iwen lawfully compl,lIed after 
ohjcet,il}n to an~wer, thl' answers would be 
inadlllbsihie as not ,·olunta"·, was Il'ft unde-• 

termined, and wus tl.e <]u('stioll in the ensuing 
~ase o{ H. /', Scot t) . 

.. 1850, H. ~,Scott, 1 D. & B. 4i, before 
Lord Campbell. C, J., Alderson, Coleridge, 
Willes, and Bramw~J1, JJ, (examination as 
bankrupt before Bankruptcy Court; the 
mu/::istraw secured answers by threatening to 
('om mit (as he han a right to do under the 
Bankruptcy Act) (or failing to answer com
plctely: hut no claim of prh·jJ('ge was made; 
the Art had ahro/::at"d till' prh'i1l'ge for bunk. 
rupt's l'xaruinatiolls; admitted). 

11 It is truC' that Coleridge, ,I., disl'ented, 
but this was ClII the ground (denied by the 
others) that the Bankruptcy Act had not 
abrogated the [>ri\'il~ge again~t self·incrim
ination, and hence the answ('rs were obtained 
by a 'iolutioll of the prh'ile/::l'. On the other 
question, his welI·known ,'iews lea "C us no 
r('[lson to doubt that he agreed with his "01-
leagues. 

"The case i~ strengthened by the cir
cumstance (abo,'e noted) that the magistrate 
had threatened to commit the witness (us he 
might lawfully) if he persisted in his refusal; 
this was properly ('xplained by Lord CnmpbelJ 
as .. merely an explanation of the enactment 
of the legislature upon the subject," 

"Quoted olOrc fully ante, § 843, 
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CA.'IPBELJ., L. C. J. (after declaring that, as for the oath in itself, "there is no reason 
for saying that it [the answer) is less likely to he true than if it had been without an oath 
or any similar solemnity"): "The next objection is that the examination was compul
sory. It is a trite maxim that the confession of a crime, to be admissible against the party 
confessing, must be voluntary; but this only means that it shall not be induced by improper 
threats or promises, because under such circumstances the party may have been influenced to 
say what is not true, and the supposed confession cannot be safely acted on. Such an ob
jection cannot apply to . • . a lawful examination in the course of a judicial proceeding." 

In short, mere compulsion in itself is nothing, so far as any confession
principle is concerned; for that is taken care of by the rule against being com
pelled to criminate one's self; an objection on that score alone must invoke 
that privilege, and the question then arises whether that privilege covers 
the case in hand, a question which in the opinion above the judges next 
addressed themselves to, and which they treated as entirely distinct from an:' 
confession-question. For a correct understanding of the total separation 
between the two, and an antidote to the confusing expressions of a few modern 
English judges,lI; a perusal of this opinion ma~' be recommended. 

TIle result, then, of Scott's and Wheater's Cases in England was: (1) that 
the Dundas-Selden theory of mental agitation was entirely repudiated; 
(2) that as between the theories (a) and (b), ante, theformerwasequallyrepudi
ated, and the liberal form of (b") was the only one that could by possibility 
be maintainable; (3) while by Scott's Case the orthodox theory (c) was 
given the deliberate sanction of at least one English Court. 

Since that time (1856) Scott's Case has been repeatedly treated as law in 
England and in Canada,17 

II E.g .• ante. § 344. the wl'itten rcport was admissible. following 
17 ETI{}land: 1859. Skeen's Case. Bell Cr. R. v. Erdheim); 1902. R. v. Pike. 1 K. B. 

C. 97. 127. 129 (R. v. Scott treated by thc mi- 553. IS Cox Cr. 35 (bankrupt's compulsory 
nority of the judges as perhaps not unim- .. statemcnt of affairs" on oath. hcld admissible 
peacbable); 1867. R. v. Robinson. L. R. 1 in a prosecution for unlawful appropriation); 
C. C. R. 80. 10 Cox Cr. 467 (examination as 1916. R. v. Col pus and Boorman. 1 K. B. 575 
witness beforc bankruptcy commissioners; (conspiracy to defraud military authorities; 
no caution and no claim of pri\'il~ge; the at a military court of inquiry. the accused were 
answers wcre compellable and \\ithout priv- in\ited to attend and makc statements. which 
ilege; threc judges declared R. t'. Scott to be they did. "ithout othcr inducement and vol-
thc law. and two dccidcd upon othcr grounds) ; untarily; the statements held admissiblc). 
1872. R. v. Widdup. L. R. 2 C. C. R. a. 12 The indications of its sanction in Ireland 
Cox Cr. 557 (same; R. v. Scott followed by all are doubtful; 1857. R. v. McHugh. 7 Cox Cr. 
live judges. though thc rcasons of Kelly. 483 (information on oath as witness. while 
C. B .. were perhaps peculiar); 1873. R. t·. under arrest as a joint accused; the magis
Coote. 12 Cox Cr. 557 (Privy Council; an- trate thought that the informant was to turn 
swcrs as witncss before fire-marshal \\ithout Crown "itncss; excludcd. partly because the 
caution and without objection. admitted; informant was not cautioned as an accused); 
R. v. Scott followed); 1896. R. I'. Erdheim. 1866. R. v. Gillis. 11 Cox Cr. 69 (statement ss 
2 Q. B. 260. 267 (bankrupt's examination on witness to magistrate; O·Hagan. J .. all the 
oath. admissible; following R. v. Scott); judges agreeing or not dissenting: .. I do not 
1898. R. v. Bird. 19 Cox Cr. 180 (the accused considcr the fact of thcir being made on oath 
testified beforc the magistrate and signcd the would render the information inadmissible. 
written report: then. on being asked whcther providcd thcy' were made voluntarily lind 
hc had anything to say in answer to thc charge. spontancously"). 
replied ... What I have already said is truc"; In Canada. tbe following llUthorities are 
the Court of Crown Cases Rcscrved held found: Dom. St. 1893. c. 31. § 5. R. S. 1906. 
(1) that this answer made thc written report c. 145. § 5 (quoted post. § 2252); 1896. R. ~. 
admissible. (2) that. even without thc answer. Douglas. 11 Manit. 401 (deposition of the ae-
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The lessons to be drawn as to our own use of the English precedents ai"e 
three: (1) that it is impossible to use them indiscriminately and measure 
them by mere numbers; they mean little apart from the principle control
ling the Court or the judge that makes them; (2) that whatever principle is 
selected should be logically and consistently carried out; and (3) that all the 
doubts and confusion are of comparatively recent creation, and that the or
thodox and settled practice of the early 1800s entertained no doubts upon any 
of the four classes of situations which we have been considering, and treated 
them as amenable to exactly the same tests as confessions of any other sort, 
except that a statement on oath as accused before a magistrate was excluded 
because of the implied statutory prohibition. 

§ 851. Rulings in the United States: (1) Confessions made under Arrest; 
Continuous Interrogation by Police (" Sweat-Box", "Third Degree "). 
(a) In the United States, the orthodox English doctrine, declining to consider 
the mere fact of arrest as sufficient to exclude a confession, has been univer
sally accepted; except in Texas, where by statute a caution must be given 
in such circumstanees.1 

cused taken as a witness in a civil case in 107 Ala. 108. 18 So. 284 (a boy of fourteen ar-
Quebec. admitted); 1901. R. v. Clark, 3 Onto rested. kept in jail without counsel; no threats 
L. R. 176, 179 (one answering on oath as a or promises; admitted); 1898, Fuller V. State. 
witness. without claim of privilege; his an- 117 Ala. 26.23 So. 688; 1902. White v. State, 
ewers receh'ed; prior cases. before Can. St. 133 Ala. 122, 32 So. 139; 1903. Stevens to. 
1893. C. 31 as amended. now superseded); State. 138 Ala. n. 35 So. 122; 1905. Braham I'. 

1877, R. v. McLean. 17 N. Br. 377, 384 (state- State, 143 AI.I. 2S. 38 So. 919; 1907. Hening
ments of an insolvent on examination at a burg v. State. 153 Ala. 13. 45 So. 246; 1920. 
creditors' meeting. admitted); 1904. R. V. Carr V. State. 17 Ala. App. 539. 85 So. 852 
Golden, 11 Br. C. 349 (forgery; after the stat- (excluded on the facts) ; 
utory caution, the accused declined to say Arizona: 1907. Terr. v. Emilio. Ariz. . 
anything. but on request of the magistrate 89 Pac. 239; 1921. Roman V. State. Ariz. . 
signed his name to the written statement; 201 Pac. 551 (confession made to an officer 
the signature was admitted to compare with when under arrest); . 
the alleged forgery); 1906. R. V. Van Metre, Arkan.saa: 1913. Greenwood V. State, 107 
7 N. W. Terr. 297 (statements on oath, mnde Ark. 568. 156 S. W. 427 (even when questions 
in a deposition taken 011. examination for dis- arc put); 1921. Logan v. State, 150 Ark. 486. 
covery in aid of execution. held admissible, 234 S. W. 493 (to an officer) ; 
the answers being voluntary); 1915. R. V. California: 1880. People r. Ramirez, 56 Cal. 
Graham. 21 D. L. R. 513. Alta. (obtaining 536 (with or without warrant); 1901, People v. 
credit by false pretences; the prosecution Miller. 135 Cal. 69, 67 Pac. 12; 1903, People v. 
offered an assignment in insoh'eney and the Walker, 140 Cal. 153. 73 Pac. 831; 1908, 
accused's examination on oath taken pursuant People I). Siemsen. 153 Cal. 387. 95 Pac. 863; 
thereto; held. admissible. the accused not Colorado: 1911. B~Tam V. People, 49 Colo. 
ha\'ing claimed privilege when exardined); 533. 113 Pac. 528; 
1920. R. t'. Peel. No.1. GO D. L. R. 469. 481, Connecticut: 1917. State v. Castelli. 92 Conn. 
N. Sc. (accused's testimony before the coroner. 58. 101 Atl. 476 (alleged starvation methods; 
under arrest. admitted). confession admitted) ; 

§ 851. 1 Federal: 1878. U. S. v. Graff. Delaware: 1898, State v. Trusty, 1 Pen. 
14 Blatch. 386. Benedict, J.; 1895, Sparf V. 319, 40 Atl. 766; 
U. S., 156 U. S. 51. 55. 15 Sup. 273 (in irons); Florida: 1898. Green 11. State, 40 Fla. 191, 
1896. Pierce V. U. S .• 100 U. S. 355. 16 Sup. 23 So. 851 (in prison and to an officer); 1904, 
321; 1896, Wilson I'. U. S., 162 U. S. 613, 16 McNish r. State, 47 Fla. 69. 36 So. 176 (the 
Sup. 895; 1919. Pa88 V. U. S., 9th C. C. A., accused under arrest in chains, alone with the 
256 Fed. 731 ; officer; admitted); 1904. Williams v. State, 
Alabama: 1856, Franklin r. State"28 Ala. 9; 48 Fla. 65. 37 So. 521; 1909. Daniels V. State. 
1875. Sampson 1). State, 54 Ala. 343; 1881, &7 Fla. 1,48 So. 747 (sec the authorities under 
Redd v. State. GS Ala. 498; 1~81, Spicer v. § 861. post); 1910, Sims v. State, 59 Fla. 38, 
State, 69 Ala. 103; 1892. Goodwin t'. State, 102 52 So. 198; 
Ala. 87,98, 15 So. 571; 1895. Burton 1'. State. GeoToia: 1896, Nobles v. State. 98 Ga. 73, 
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It is to be noted that of course this result could not be reached under a 
strict logical application of the Selden theory of mental agitation (and sueh 
confessions were therefore expressly declared inadmissible by him in the New 
York McMahon Case, post, and by the dissenting Irish judges in Johnston's 

26 S. E. 64; 1902. Price v. State. 114 Ga. Mitchell. 117 Mass. 432; 1876. Com. v. Smith. 
855. 40 S. E. 1015; 1905. Folds v. State. 123 119 Mass. 311; 1895. Com. v. Precce. 140 
Ga. 167, 51 S. E. 305; 1914, Wilburn v. State, Mass. 276, 5 N. E. 494 (young boys); 1896. 
141 Ga. 510, 81 S. E. 444; Com. v. Robinson, 10.5 Mass. 426. 43 N. E. 121 
Hau'aii: 1912. Terr. v. Chung Ning, 21 Haw. (and that no caution was gh'cn is immaterial); 
214,220 (statem'lJIts made in answer to police 1897. Com. v. Bond. 170 Mass. 41, 48 N. E. 
Questions. after a caution, admitted); 756 (conCession to a fire·marshal whcn under 
Idaho: 1898. State v. Davis. 6 Ida. 159. 53 arrest. held voluntary on the facts); 1898. 
Pac. 678; Com. 1'. Williams, 171 Mass. 461. 50 N. E. 
Illinois: 1905. Hoch v. People, 219 Ill. 265, 1035; 1902. Com. v. Devaney. 182 Mass. 33. 
76 N. E. 356; 1916, People t;. Buckminster, 64 N. E. 402; 
274 Ill. 435, 113 N. E. 713 (~onfession made to Michiuan: 1895, People v. Warner. 104 Mich. 
the State's attorney. excluded without point- 337, 62 N. W. 405; 1908. People v. Owen, 
ing out any specific defect): 154 Mich. 571, 118 N. W. 590; 
Indiana: 1876, Harding v. State, 54 Ind. Missouri: 1874, State v. Carlisle, 57 Mo. 104; 
366; 1893, Walker v. State, 136 Ind. 663, 1893, State v. Moore, 117 Mo. 395. 399, 402, 
668. 36 N. E. 356; 1908. State v. Laughlin, 22 S. W. 1086; 1895, State v. Murray, 126 Mo. 
171 Ind. 66. 84 N. E. 756 (under St. 1905, c. 611, 29 S. W. 700; 1897. State v. McClain, 
168, § 239); 137 Mo. 307, 38 S. W. !l06; 1899, Statc v. 
Iowa: 1876, State v. Fortner, 43 Ia. 495 (in Shcckclford. 148 Mo. 493. 50 S. W. 105; 
jail); 1900, State v. Petersen, 110 Ia. 647. 82 1903, State v. Jones, 171 Mo. 401. 71 S. W. 
N. W. 329; 1900. State v. Penney. 113 Ia. 691. 680; 1906. State v. Barrington. 198 Mo. 
84 N. W. 509; 1901. State v. Storms. 113 Ia. 23. 95 S. W. 235; 1906, State v. Church. 199 
385. 85 N. W. 610; HiM. State v. Icenbice. Mo. 605. 98 S. W. 16; 1\l06. State v. Spaugh. 
126 In. 16. 101 N. W. 273; 1910. State v. 199 Mo. 147. 98 S. W. 55; 1909. State v. 
Neubauer. 145 In. 337. 124 N. W. 312; 1913. Brooks. 220 Mo. 74. 119 S. W. 353; 1910. 
State v. Kilduff. 160 Ia. 388. 141 N. W. 962; State v. Green, 229 Mo. 642. 129 S. W. 700 
Kansas: 1905. State v. Inmnn. 70 Kan. 894. 79 (by Questioning of officers); 
Pac. 162; Nebraska: 1901. George v. State, 61 Nebr. 
Kentucky: 1904. Hathaway v. Com .• •· Ky.· '. 669. 85 N. W. 840; 1901, Reinoehl v. State. 
82 S. W. 400; 1915. Clary v. Com., 163 Ky. 48. 62 Nebr. 619. 87 N. W. 355; 1902. Meyers 
173 S. W. 171 (elllbezzlement); v. Menter. 63 Nebr. 427. 88 N. W. 662 (to a 
Louisiaoo: 1848. State t'. Nelson. 3 La. An. penitentiary warden) ; 
499; 1893. State v. Nash. 45 La. An. 974, 13 New Jersey: 1901. State v. Hill. 65 N. J. L. 
So. 265; 1893. State v. Chambers. 45 La. An. 626. 47 Atl. 814; 1902. State v. Young. 6i 
36. 37. 11 So. 944 (statements in prison to N. J. L. 223. 51 At!. 939; 1902. State v. Hernia. 
trial judge, nfter warning. admitted); 1895. 68 N. J. L. 299. 53 At!. 85; 
State v. Johnson. 47 La. An. 1225, 17 So. 789; Nelli Mexico: 1892. Faulkner n. Terr .• 6 N. M. 
1895. State v. Jones. 47 La. An. 1524, 18 So. 464, 30 Pac. 905; 
515 (to a jailer); 1898. State v. Berry,50 La. Nelli York: 1858. People v. Rogers. 18 N. Y. 
An. 1309. 24 So. 329; 1902. State v. Edwards. 13; 1875. Murphy v. People. 63 N. Y. 597 
106 La. 674. 31 So. 308; 1903. State v. Robert- (to an officer while in custody. upon Ques-
Bon. 111 La. 35. 35 So. 375; 1904. State v. tions asked); 1880. Balbo v. People. 80 N. Y. 
Lewis. 112 La. 872. 36 So. 788; 1904. State v. 496 (evell an unlawful arrest; here lin arrest 
Lyons. 113 La. 959. 37 So. 890; 1906. State v. mnde in another State without a warrant); 
Bogan. 117 La. 863. 42 So. 353; 1907. State v. 1880. Cox v. People. 80 N. Y. 515 (to a police. 
Williams. 120 La. 175. 45 So. 94; 1908. State officer. while in custody); 1883, People v. 
11. Pamplia. 122 La. 207. 47 So. 508; 1920. McGloin, 91 ~. Y. 242. 245; 1899, People v. 
State v. Doyle. 146 La. 973. 8-1 So. 315; 1920. Kennedy. 159 N. Y. 346. 54 N. E. 51; 1900. 
State 11. Bailey. 146 La. 624. 83 So. 854; People v. Meyer. 162 N. Y. 357. 56 N. E. 758; 
MaT1Jland: 1899, Rogers v. State. 89 Md. 1903. People v. Egnor. 175 N. Y. 419, 67 N. E. 
424,43 Atl. 922; 1900. Young v. State. 90 Md. 906; 1908. People v. Rogers. 192 N. Y. 331. 
579. 45 At!. 531; 1906. Birkenfeld v. State. 85 N. E. 135; 1909. People v. Rsndazzio. 194 
104 Md. 53. 65 At!. 1; 1914. McCleary v. N. Y. 147. 87 N. E. 112 (statutory rule ap.. 
State. Md. ,89 At!. 1100; plied); 1910. People v. Hill. 198 N. Y. 64. 91 
Mas8czchusett.: 1871. Com. v. Cuffee. 108 N. E. 272; 1912. People v. Garfalo. 207 N. Y. 
MIlBB. 287 (where officers examined the ac- 141. 100 N. E. 698 (arrested and in the pres
cused in prison at night for two hours, but no ence of the victim); 
threatening language was used); 1875. Com. v. North Carolina: 1902. State 11. Flemming. 
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Case, ante); hut to-day that theory is nowhere allowed to have this natur21 
and consistent effect. 
'{b.lBut does it make any difference that the confession was made in an

swer to interrogatories put by a police officer to the person under arrest? Ko, 

130 N. C. 688. 41 S. E. 549; 1905. State~. State. 60 Tex. Cr. 236. 131 S. W. 542 (amend; 
Smith. 138 N. C. 700. 50 S. E. 859; 1905. ment of 1907. quoted ante. § 831, construed; 
State v. Horner, 139 N. C. 60:3. 52 S. E. 136; the confession must contain a recital of the 
1907, State v. Jones, 145 N. C. 466, 59 S. E. caution and of its being given by the person 
353; 1915, State v. Lowry, 170 N. C. 730, 87 to whom the confession is made; Ramsey, J .. 
S. E. 62; 1919, State IJ. Bridges, 178 N. C. diss., prior case~ considered); 1920, Kyle v. 

• 733, 101 S. E. 29; State, 86 Tex. Cr. App. 471, 217 S. W. 943 
Ore{JoTI: 1901, State v. McDaniel, 39 Or. 161, (tbe statutory rule does not apply "wbere 
65 Pac. 520; 1920, State v. Stevenson. 98 Or. property is found in pur$uance to a confes-
285, 193 Pac. 10:30; sion "); 1920, Phillips II. State, 86 Tex. Cr. 
Pen1l81llvania: 184G, Com. v. Mosler, 4 Pa. St. App. 624. 219 S. W. 454 (person suspected. 
264; 1899, Com. v. Eagan, 190 Pa. 10, 42 At!. not arrested); 1920, Mayzone v. State. 88 
374 (to a district-attorney); 1899, Com. v. Tex. Cr. 98, 225 S. W. 55 (under arrest and 
Shew, 190 Pa. 23, 42 At!. 377 (same); 1910. before the grand jury; excluded because no 
Com. v. Aston, 227 Pa. 112, 75 Atl. 1019; caution given and not written and signed; 
Porto Rico: 1908. People 1>. Morales. 14 P. R. no preceding rulings cited); 1920. Williams 11. 

227,239; State. 88 Tex. Cr. 87. 225 S. W. 177 (testimony 
Rhode Island: 1903, State v. Nagle, 25 R. I. before the grand jury, not in writing and 
105,54 At!. 1063; 1921, State v. Gancarelli, 4:3 signed, while under arrest. excluded, under 
R. 1. 374. 113 At!. 5 (uo previous warning St. 1907. p. 219. amending C. C. P. § 810; 
necessary) ; precedents collected); 1920, Moore v. State. 
South Carolina: StatP. v. Cook, 15 Ric.h. L. 87 Tex. Cr. 569, 226 S. W. 415 (statute held 
29; 1900, McGhee v. Wells, 57 S. C. 280, 35 not applicable to footprints made by defend
S. E. 529; 1906, State v. Hender~on. 7·1 S. C. ant after arrest); 1921. Buddy 2'. State, 88 
477.55 S. E. 117; Tex. Cr. 403, 227 S. W. 323; 1921, Dodson v. 
South Dakota: 1908, State D. Landers. 21 S. D. State, S9 Tex. Cr. 541, 232 S. W. 836 (G. Cr. 
606, 114 N. W. 717; 1908, State v. Vey, 21 P. § 810 applied to a confession made to 
S. D. 612. 114 N. W. 719; a justice of the peace; distinguishing ib. 
TezlU: Here an exceptional rule, by statute, §§ 295, 976); 
requires a caution to be given: C. Cr. P. Vermont: 1895, State r. Gorham, OJ Vt. 365, 31 
1911, § 810 (quoted ante, § 831); 1898, Atl. 845 (under arrest, without counsel, ad
Uasell 11. State. 39 Tex. Cr. 330. 45 S. W. mitted); 1895. State r. Bradley, 67 Vt. 465, 32 
1022 (admissible only if cautioned accord- Ati. 238; 1904, State 1:. Blay, 77 Vt. 56, 58 
jog to statute; warning that it could be used Atl. 79·1; 1922, State v. Long, Vt. • 115 
(or him, improper); 1898, Barth v. State. Atl. 73·1 (murder); 
39Tex. Cr. 381, 46 S. W. 228 (confession must Virllinia: 1878, Wolf's Case, 30 Gratt. 836, 
be within such time after caution that confes- semMc; 1912, Mullins v. Com., 113 Va. 787, 
sion was made under its recollection); 1899, 75 S. E. 193 (accused's examination at the 
Gallaher IJ. State, 40 Tex. Cr. 296, 50 S. W. 3S8; inquest, excluded under Code § 3901); 
1899, Pryor v. Stat{l, 40 Tex. Cr. 643. 51 S. W. TJ'asltinllt01!: 1893, State v. Munson, 7 Wash. 
375;' 1902, McColloh IJ. State, 44 Tex. Cr. 239, 240, 34 Pac. !X12; 1906, State v. Poole, 
152. 69 S. W. 141 (rule applied to letters of 42 Wash. 192, 84 Pa~. 727 (this opinion de
the accused); 1903. Connell v. State. 45 Tex. votes a page to this point, and cites authorities 
Cr. 142, 75 S. W. 512 (the test of arrest is sub- from other jurisdictions, apparently forgetting 
iective; the confession of one who is actually that the local statute, cited ante, § 831, has 
detained, yet is not aware of it, is admissible) ; replaced the common law rule and made a new 
1903. Glover v. State. Tex. Cr. ,76 S. W. and unique one; this Court should be urged 
465 (that the statements would be used "for to recall its words in State t·. Hopkins. quoted 
oragainst him ", held not a sufficient warning) ; ante, § 831, that "the former rule does not 
1904, Parker v. State, 46 Tex. Cr. 461, 80 S. obtain ", and to look only lIt the statutory 
W. 1008 (this decision finally reads all life question of "fear produced by threats", 
out of the statute, by excluding the defend- instead of keeping alive all the old contra
ant's answers to the county attorney's ques- veraies and quibbles and thus losing the benefit 
tions, after due warning, under arrest, at the of the statutory reform) ; 
inquest; the ground is that testimony given Wisconsin: 1897, Connors v. Stnte. 95 Wis. 
under a severe cross-examination is not vol un- 77, 09 N. W. 981; 1905, Hintz v. State, 125 
tary; this kind of judicial vapidity certainly Wis. 405. 104 N. W. 110; Roszczyniala v. 
makea the way smooth for the accused and State, ib. 414, 104 N. W. 113; 1911, Tara
hard for the prosecution); 1910, Jenkins v. sinski v. State, 146 Wis. 508, 131 N. W. 889. 
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on the once settled principles of the authorities above citp-d. Yet recent 
ye!lrs have seen signs of backsliding in some Courts . 
. This new phase of reaction is due to the misguided application of the terms 

" sweat-box" and " third degree" to such a process. Those terms originally 
and properly signified the use of some form of violence; in that sense, a con-

exaggeration has in common usage misapplied the term to any process of 
simple interrogation of the arrested person, while in seclusio.l. b~' an official 
other than the judge. 
-"The question of should up. If physical vio-

lence is used, the ante, applies, the confession is plainly 
inadmissible!' But if no physical violence, or threat of it, is used, both the Jlioral 
and the legal question become quite different. What is the actual practice 
of the police, at a given place and time, as between these two meanings of 
the term "third degree", .is a question of fact. But here, at the outset, it 
should be understood that the present question concerns only the situation 
where, without violence, a continuolls interrogation by the policc was employed 
to obtain the confession; and that this meaning of the term probably repre
sents in fact the general usage, to which the instances of actual violence are 
exceptions.2 

The following comments from experienced observers are worth keeping 
in mind at this point: . 

1910, InferTUltioTUll ~.9sociation of Chiefs of Police, 17th Annual Meeting, Proceedings, 
p. 54; Majo!' Sylrester, of Washington (President of the Association): "We ha,·e heard of 
the other vulgarity, 'Third Degree.' Some of us have taken the genuine article. In police 
and criminal procedure and practice the officer of the law administers the' First Degree', 
so called, when he makes the arrest. When taken to the place of confinement, there is the 
'Second Degree.' W~en the prisoner is taken into private quarters and there interrogated 
as to his goings and comings, or asked to explain what he may be doing with Mr. Brown's 
broken and dismantled jewelry in his possession, to take off a rubber-heeled shoe he may be 
wearing in order to compare it with a footprint in a burglarized premises, or even to explain 
the blood stains on his hands and clothing, that, hypothetically, illustrates what would be 
called the 'Third Degree.' The prisoner is cautioned by the reputable officer to-day that 
he need not incriminate himself, and, in some places, the authorities have blank forms in 
use stipulating that what a prisoner states is of his own volition and without coercion. 
In the pursuit of their investigations, there is no law to prevent the officers of the law ques
tioning any peNon who, in their opinion, may be able to give information which may enable 
them to discover the perpetrator of a crime. It becomes the bounden duty of the police 
to locate the violator. There is no justification for personal violence, inhuman or unfair 
conduct, in order to extort confessions. The officer who understands his position will offer 
admissions obtained from prisoners in no other manner than that whieh is sanctioned by the 

--
I The .. sweat-box" nnd "third degree" 

practices, in their legitimate scope, are well 
explained by Mr. Thomas Byrnes, former chief 
of detectives in New York City, in the Sunday 
Magazine, Oct. 9. 1905; with which is to be 
compared the long-established and highly
doveloped French method, as illustrated in 
the citations of § 2251, n. 12, post (notably 

• 

Gaborinu's novel, Monsieur LeCOCQ). Fur
ther accounts by ,'xperienced persons are the 
following: Allan Pinkerton, Bank Robbers 
and Detectives (1882), p. 231; International 
Association of Chiefs of Police, Proceedings, 
passim; Arthur Train, Courts, Criminal. 
and the Camorra (quoted BUpra). 
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law. If a confession, preceded by the customary caution, obtained through remorse or a 
desire to make reparation for a crime, is advanced by a prisoner, it surely should not be 
regarded as unfair .. " Volunteci' confessions and admissions made after a prisoner has 
been cautioned that what he states may be used against him, are all there is to the so-called 
'Th' d D ' " JJ' egree. .•.. 

Chief (Jorn~ton, of Minneapolis .. " II The 'third degree' as understood by the public 
is a very different thing from the' third degree' as known by a police official. . .. This 
body of men should by every means in their power refutc the sensational idea the public 
has ofthe so-called' third degree.' . •. In making an investigation as to who is responsible 
for committing an offence, it is often necessary to have Reveral talks with the persons 
suspected. and their statements as to their whereabouts and conduct at the time in question 
are important links in unraveling a mystery. These ill\'estigations by the police have no 
doubt cleared the record of many an innocent suspect. The object is to ascertain the truth, 
not, as the public seem to think, fasten the commission of a crime upon some one whether 
guilty or innocent. . .. There may have been individual cases where police officials have 
llsed improper and unfair methods to obtain results, but the 'Third Degree' is and always 
should be simply a battle of wits, the only object being to get at the truth. There can be 
no set rules for gaining information from a person suspected, but brute force to accomplish 
the result should never be resorted to, and any police official should be promptly dismissed 
who employs harsh meaSUres to obtain statements. The methods of acquiring information 
depend upon the circumstances of each case amI the disposition and mental faculties of the 
person under suspicion. . ., A crime has been committed. It is reported to the police; 
facts may come slowly or quickly. On the spur of the moment the head of the detective 
bureau must evoke a theory what was the motive for the crime who may have had 
an object in committing it? Some one is suspected, brought in and questioned. The one 
object is to get the truth. A searching examination is made, call it the 'third degree' 
or whatever you may; a great dcal depends upon it. It may send out from police head
quarters a suspect with his reputation good before the world; it llla~' be the means of bringing 
a {elon to justice. If the suspect is innocent, his stor~' cnn generally be quickly checked 
up and provcd, and the 'third degree' is then the means of working to the advantage of 
the suspect and society." 

1912, ilir. Arthur Train (former Assistant District Attorney in New York City), 
Courts, Criminals, and the Camorra, p. 21 : "When it comes to the more important cases, 
the accused is usnally put through some sort of an inquisitorial process b.'r· the captain at 
the station-house. If he is not very successful at getting anything out of the prisoner, the 
latter is turned over to the sergeant and a couple of officers who can use methods of a more 
urgent character. If the prisoner is arrested b:-' headquarters detectives, various efficient 
devices to compel him to 'gh'e up what he knows' may be used such as depriving him 
of food and sleep, placing him in a cell with a 'stool-pigeon' who will try to worm a confes
sion out of him, and the usual moral suasion of a heart-to-heart (!) talk in the back 
room with the inspector. 

"This is the darker side of the picture of practical government. It is needless to say 
that the police do not usually suggest the various safeguards and privileges which the law 
accords to defendants thus arrested. But the "Titer is free to confess that, save in ex
ceptional ~ases, he believes the rigors of the so-called third degree to be greatly exaggerated. 
Frequently, in dealing with rough men, rough methods are used. But considering the multi
tude of offenders, and the thousands of police officers, none of whom have been trained 
in a school of gentleness, it is surprising that severer treatment is not met \\ith on the part 
of those who run foul of the criminal law. The ordinary 'cop' tries to do his duty as ef
fectively as he can. With the average citizen gruffness and roughness go a long way in 
the assertion of authority. Policemen cannot have the manners of dancing-masters. 
The "Titer is not quarrelling with the conduct of police officers. On tlle contrary, the 
point he is trying to make is that in the task of policing a big city, the rights of the individual 
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must indubitably suffer to a certain ex "tent if the rights of the multitude are to be prop
erly protected. We can muke too much of small injustices and petty incivilities. Police 
business is not gentle husiness. The officers are trying to prevent you and me from being 
knocked on the head some dark night or from being chloroformed in our beds. Ten thou
sand men are trying to do a thirty-thousand-man job." 

:\liscalling a thing by a bad name does not make it any worse than it is. 
Let us therefore ask whether there is any reason why the traditional process 
of lengthy continuous interrogations in seclusion, immediately after arrest, 
calls for exclusion of a confession thus made. 

(1) In the first place, an innocent person is alwa~'s helped by an early 
opportunity to tell his whole story; hundreds of suspected persons every 
day are set free because their stun' thus told bears the lUarks of truth. More-• • 
over, and more important, ever:' guilty person is almost ahva~'s ready and 
desirous to confess, as soon as he is detected and arrested. This psycho
logical truth, well known to all criminal trial judges, seems to be ignored b~' 
some Supreme Courts. The nervous pressure of guilt is enormous; the load 
of the deed done is heavy; the fear of detection fills the consciousness; and 
when detection comes, the pressure is relieved; and the deep sense of relief 
makes confession 3 satisfaction.3 At that moment, he will tell all, and tell 
it truly. To forbid soliciting him, to seek to prevent this relief, is to fl~' in 
the face of human nature. It is natural, and should be lawful, to tnke his 
confession at that moment the best one. And this el',pedient, if sanctioned, 
saves the State a dela~' and expense in convicting him after he has reacted 
from his first sensations, has yielded to his friends' solicitations, and comes 
under the sway of the natural human instinct to struggle to save himself by 
the aid of all technicalities. 

(2) In the case of professional criminals, ~ho usually work in groups, 
there is often no hope of getting at the group until one of them has" peached", 
and given the clues to the police. The police know this, and have known it for 
generations in every country. The only ones who apparently do not know 
it are some of the Supreme Court judges. A thorough questioning of the 
first suspected person who is caught makes possible the pursuit of the right 
trail for the others. To forbid this if; to tie the hands of the police. The 
attitude of some jungcs towards these necessary police methods is lament
able; one would think that the police, not the criminals, were the enemies 

L- 9f societ~'. To disable the detecth'e police from the very function they are 

• Read Balzac's de~cription of this in 
"Lucien de Rubemprc", c. XV, and "The 
Last Incarnation of Vautrin ", c. II; nlso 
Daniel Webster's speech at the Knapp
Crowninshield Trial (quoted in full in the 
present writer's Principles of Judicinl Proof, 
§ 393). Psychologists report that their studies 
have not yet tnken up this phenomenon. 
But 80 well established a fnct ~bould be sup
plied with its scientific explanation. That 
explanation ReemB to be that t.he long-ron
tinued nervous inhibition of nIl utterance, 

in fear of revealing clues to guilt, impo5Cs 8 

terrific strain, like that of a tightened steel 
spring; that the arrest shows tho guilty per
son that this strain of repression is futile and 
is no longer needed; and that hence, in the 
sudden release of the inhibition, it is a genuine 
relief to be able to tell freely the whole story. 
After this sense of nervous relief has passed, 
the inclination to tell disappears; and most 
confessions are in fact made within a short 
time after nuest. 
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set to fulfil is no less than absurd. Let the judges who sit in judgment on 
crime look a little into the facts. Let them not sit up aloft and dictate a 
.~ule which ignores the well-known facts of criminal life and hampers the need-
ful methods of justice. 

But, it is argued, there are abuses by the police. Very true, here and 
there, at least. I t does not follow, however, that a stricter rule of exclusion 
for confessions is the proper remedy. It is still a misguided remedy. The 
true one is to provide a means of speedy confession which shall be less sus-

• 
ceptible to abuses, while still taking admntage of the inl1erent psychologi-
cal situation. In short, let an authorized skilled mag~trate take the confes
sion. Let e\'ery accused person be required to be taken before a magistrate 
within a day after arrest, for private examination; let the magistrate Warn 
him of his right to keep silence; and then let his statement be taken if he is 
willing to make one. 

Such is the expedient employed in other civilized countries, Such is the 
method long ago adopted in England.4 We need not go so far as to introduce 
the French" juge d'instruction " into our system; but we may at least ac
cept English experience of two generations. The examination before a mag
istrate meets a real need of the situation, both psychologic and detective. 
To attempt to get along without it is virtually to force the police to practice 
its equivalent. For the pursuit of crime needs and justifies it; and as long 
as our legislators and judges are shortsighted enough to fail to provide it with 
proper safeguards, it must and wiII be practised without them. 

From what is above said, it follows that the attempts, legislative and judi
cial, to exclude confessions obtained by police-questioning of persons arrested 
and in seclusion represent simply a misguided solution of the problem. 5 ~/ 

__ ...... ;-. r \ I 

• St. 1849, quoted ante, § 848, n. 7. St. 1912, Mar. 19, c. 135, p. 542, now State. ). 
• Besides the following cases, consult thoS(' 1915, § 1649 b (1. Sweating is defined to be 

cited in note I, supra, which often involve this .. the Questioning of II person in custody charged 
situation: Federal: 1916, U. S. v. Rivera, 8 P. R. with crime in an attempt to obtain informa-
Fed. 401 (statements to postal superior, with- tion from him concerning his connection with 
out warning, but not under arrest, excluded); the crime or knowledge thereof", "by plying 
Arkan.!Cl8: 1914, Strong v. State, 114 Ark. him with questions or by threats or other 
574, 169 S. 'V. 1189 ("where a confession is wrongful means, extorting from him informa-
obtained from a defendant by persistent tion to be used IIgainst him", etc.; 2. Such 
questioning by officers, but without decep- questioning is forbidden to n poliee or similar 
tion, threat, hope of reward, or inducement offieer while in charge; 3. A confession thus 
of any kind". it is admissible); Cali/orrtia: obtained is inadmissible. 4. PenaltY' for 
1910. Peoplc v. Loper, 159 Cal. 6, 112 Pac. offence above defined. The legislative phrase-
720 (the "sweating proeess"; confession ology is crude); 1913, Com. r. l\IeClanahan, 
excluded; but what docs the opinion mean by 153 Ky. 417,155 S. W. 1131 (St. 1912, apPlied, 
exhuming the historical errors of the majority to exclude a confession obtained by a police 
opinion in Bram r. U. S .. and offering them as officer's continued questioning, .... ithout threats; 
law? That case should be forgotten); 1911, the opinion shows no appreciation of the 
People ~. Boreno, lUI Cal. 367, 119 Pac. 500 midguided nature of the legislation); 1914, 
(an ordinary confession obtained by inter- Helm 1). Com., 156 Ky. 751. 162 S. W. 94 (n 
rogation. peculiar onl~' in the amount of statement made without being questioned by 
profanity llsl'd by the sheriff; excluded); the officer, admitted. is not within thl' pro-
Illinois: 1920. People I'. Vinci, 295 III. 419, hibition of St. 1912): 1914, Deaton t'. Com .. 
129 N. E. 193 (answers made in respon!'C to 157 Ky. 308,163 S. W. 204 (St. Hli2. held not 
continuous questioning in the St.atQ's attor- applicable, wher~ the accused went "ohm-
Dey'S office. excluded on the facts); Kentucky: tarily to the prosecuting attorney and made 
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§ 852. Same: (2), (:3), and (4); Confessions made as Accused before a 
Itlagistrate, with or without Oath, or as a Witness on the Stand. Owing to 
the casual adoption of one and then another of the various competing prin
ciples, it cannot be said that the ruiings in the l.7nited Stat.es represent any 
marked attitude. I On the whole, they arc liberal in spirit; and the occa
sionallegislation has also been liberal. 
their ~onfe5Sions); lIlIO. Com. t·. Long, 171 confes~ion admitted) ; Tuas: St. 190i 
I{Y. 132, 188 3. W. 33-1 (St"t~. § IG.J.9 b ap- (Quoted illite. § S:H); Wlioming: 1916. Mor-
plied and 1.0 "sweating" found); 1921, tiruer /'. State. 24 Wyo. 452. 101 Pac. i06 (ad. 
Lowery v. Com., 191 K~" r,;;i. 231 S. W. 2a·l mitted on the facts). 
(confession held not in fact to \'iolate Stats. § 852. t· In these citations, where no oath 
§ 1640 b); LouisiaTla: St. HlOS. Xo. 10£1, p. is mentioned. it is understood that the stat~· 
166. July 1 (officer" in ~ustody of ,,('('u5cd ment was not on oath. The term "magi~· 
.. who shall frighten by threats or who shall trate" means the committing judge, not ill-
torture or shall resort to any lI1eall5 of lin eluding the coroner. "'here" the statute" 
inhuman nature whatever to se~ure a con- is mentioned. the reference is to the local 
fession" arc punishable); Canst. J!J21, Art. statute regulating the mode of examining un 
I .. § 11 (quoted altle, § '-;:31); 1920, State t·. !l<'cused person before the committing judge; 
Doyle, 146 La, 9ia, )Sol So. :315 (continuous the <'itations of thes(· statutes pOBI, § 1320, will 
Questioninll of the accused for nearly two usually suffice to find them; 
daYS, while under arrest, without bullyin~~ Federal: 1 i99, U. S. t'. Fries, Whart. St. Tr. 
or physical discomfort, with supplies of food, 482, ,')35, i;95 (accused's confe5l!ion 011 exam
drink, and tobacco, and in the presenl'e of ination before magistrate. aft('r caution given, 
reporters, held ndmissible on the facts; Bram admitted;" whate"er objections, then, thete 
v, 0. S. said to be" an unsafe guide"); Jla .• sa- may be as to confession ill general, it does not 
ChUSC/{B: 1920, Com. v. Szczep~nl'k, 235 :\la;;8. apply in this case, because it was \'oluntaril)' 
411, 126 N. E. 847 (arrest, nnd question~ given"); Rev. St. 18i8. § 860 (" No pleadingol 
by officers, without warning, do not per ~(> a party, nor IIny discovery or e\'idence obtained 
<'xclude a confession); Michioan: 1917. People from a party or witness by n:~ans of a judicial 
v. Brockett, 195 Mich. 1()9, 101 N. W. 991 proceeding in this or any foreign country shall 
(confession mnde after lengthy interroga- be given in evidence, or in any manner used 
tioIl and while detained two nights ill a cell agninst him or his property or estate in any 
without a bed, excluded); Mi"sollri: 1905, court of the United St.ates, in any criminal pro· 
State v. Stebbins, 188 Mo, 387, 87 S. W. 400 ceeding or for the enforrement of any penalty 
(here the Court impr';;->l''-\y rcbuke~ the prose- or forfeiture" exc£'pt that this shall not ex-
euting attorney for QUestioning the accused empt from prosecution for perjury therein); 
in his office; the confession in writing here 1878, U. S. t'. Gmff, 14 Blatchf. 381, :385 (exam· 
stated that it was made" of my own free will ination under oath hefC're a special ngent of the 
and accord", and that the prosecuting at- Treasury Department, the ,,;tness ha\;ng beea 
torney had informed him thnt it "will be used notified that he was suspected and having 
against me," yet the Court speaks about his con~nted to be cxamined; admitted, on the 
being" compelled to testify against himself") ; grounds that (1) mere suspicion or charge 01 
1913, State t'. Thomas, 250 Mo. 189, 157 S. W. ('rime is not sufficient to exclude (repudiating 
330 (the fuet that a confession was obtained McMahon's Case); (2) mere arrest is not suI, 
.. by almost continuous interrogatories durin/.: fici£'nt; (a) mere administmtion of an oath is 
24 hours was almost sufficient to justify n not Bufficient; (4) all threc together arc not 
court ill rejecting the statement and admissions sufficient; Ql!otr:d ante, §§ 84a, 845, 847); 
as jnvoluntuQ'''); 1915, State r. Robinson, 1896, WilSOll v. U. S., IG2 U. S. 613, 16 Sup. 
26:3 Mo. 318, 1;2 S. W. 598 (interrogation 895 (accused, without oath, but not warned or 
by prosecuting attorney; admitted); 1915, furnish£'d with counsel; admitted; the result 
State v. Powell, . Mo., ,ISO S. W. 851 (mur- being partly based on the distinction that the 
der; a confession excluded where" nine officers, statem£'nts were not confessions of guilt, but 
for the most part poli£'e, collectively or in- exculpatory assertions); 1902, Hardy r. U. S., 
dividually, in pairs or in trios, . sweated ' 186 U. S. 224, 22 Sup. 889 (statements made to 
defendant continuousl~'" from 2 P.~. to 1 a magistrate, before and after a preliminary 
A.M); 1922, State tl. Meyer,· Mo. --, 2a8 S. e:ocamination, admitted on the facts); 1902, 
W. 457 (" there was no impropriet.\· in the U. S. r. Kimball, C. C .. 117 Fed. 156 (testimony 
officers interrogating appellant "); Oregon: of witnesses before a grand jury, tho witnesses 
1917, State v. Morris, 83 Or. 429, 103 Pac. 56i being "men of affairs", who had consulted 
(murder; confession obtained by interroga- eoun>lC1. held admissible on the facts); 1904, 
tion, admitted on the facts); 1921, State v. Burrell v. Montana. !~I-l U. S. 572, 24 Sup. 787 
Howard, 102 Or. 4a1. 203 Pac. 311 (murder; (answers made by a bankrupt on citation be-
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forc B refcree, not being in custody nor charged 
with a criminal offence. held admissible); St. 
1910. May 7. c. 216. No. 168. 61st COngo p. 352 
(Re\·. St. § 860. repealed); 1912. Powe.·s 1:. 

U. S .. 223 U. S. 303. 32 Sup. 281 (offense 
against the revenue laws; defendant's testi
mony before the U. S. commissioner. volun
tarily taking the stand but without warning 
of his prh·i!ege. admitted; following Wilson 
r. U. S.); 1015. U. S. ~. Oppenheirn. D. C. 
N. D. N. Y .. :;)28 Fed. 220. 232 (the now ac
~used had gone voluntarily before a grand 
jury. expres~ly wah'ed his privilege. and te~ti
lied; nf terwards he was by anothcr grand 
jury indicted with others. and te~tified for 
himself and the others; held. that his oribrinal 
testimony before the grand jury could be used 
in impeachment). 

Alal,ama: 1852. Seaborn v. State. 20 Ala. 15. 
17 (examination as IIccu~d before mllgistrate. 
without caution; admitted. because \'oluntary 
upon the facts); 1875. Sampson r. State. 54 
Ala. 241. 2·13 (stAtement as accused Oil exami
nation before magistrate. admitted!; 18S2. 
Kelly r. State. 72 Ala. 244 (statement Oil 

examination before magistrate. after question
ing; inadmissible" unless a prisoner compre
hends his rights fully. and is informed by the 
Court" that a refusal to answer is lawful and 
,,~II not be taken agaillst him; also partly 
because no qu('stionillg by the magistTllte WI"~ 
expressly authorized by statute; preceding 
c=s ignored); 1896. Wilson I'. Statl'. 110 Ala. 
1.20 So. 415 (sworn as u~tness before a corOller. 
not charged or arrested. but suspected; ex
cluded. apparently on the theory that the oath 
invoh'ed compulsion); IS99. JOlles v. State. 
120 Ala. 303. 25 So. 204 (testimony as \\~tlless 

.. oofore the corOlleT. not under arrest or suspi
cion. admitted)'; t003. Jones r. State. 137 Ala. 
12. 34 So. 681 (an admission of all accused 
made .. on the preliminary trial". recei \'ed) ; 
1903. Angling v. State. 137 Ala. 17. 3·l So. 840 
(testimony on the preliminary trial. admitted. 
Ilo~ a "judicial confession "); 1906. Peck v. 
State. 147 Ala. 100. 41 So. 759 (all entrapping 
interrogation by the magistrate just before the 
prelimillary hearing of the tlccused; ('xcluded); 
1916. Coplon r. State. 15 Ala. App. 331. 73 So. 
225 (testimony before grand jury us a witness 
on oath. not arrested or accused. though p':lr
haps suspected. held admissible .. under the 
holdiug of the Supreme Court in the m:;jority 
opinion in Wilson V. State ". supra). 

Aln8ka: Compo L. IIH3. § 2·121 (like Or. 
Annot. C. 1892. § 1599) ; 

Arkar!<la..: 1920. Ellis v. State. 144 Ark. 50·l. 
222 S. W. 1058 (.tatement,; voluntarily made 
lIS a witncs~ to ('xamining magistrate. ad
mitted). 

Colifomia: 1873. People D. Kelley. 47 Cal. 
125 (examination under oath before magistrate 
lIS accu~d; admitted. W! voluntary; distin
guishing Peopl/.' D. Gibbons. 43 Cal. 551 (IS72). 
because under the statute at that time (since 
changed) such examinations upon oath were 

unlawful; "if his \·oluntary. unsworn state
ment may be proved against him os a confes
sion. his voluntary testimonY uncier oath. 
given in a proceeding in which he elects and is 
authorized to testify. ought to stand up<!n at 
least as favorahle a footing "); 1881. People r. 
Taylor. 59 Cal. 650 (examination as accused 
beforl) coroner. npparently O()n oath; admitted. 
since "'I'. could not have been compelled to 
testify; ... the statement hadng been vol
untary. the eddenre was admissible. whet4er 
made in n judiciul proceeding or any other I.) ; 
189::1. People I'. Weiger. 100 Cal. 352. 357. 34 
Pac. 826 (defendant's examioation on oath. 
when cited in his own voluntary proceedings in 
insoh"ency. admitted); 1901. People r. Sexton. 
132 Cal. 37. 64 Pac. 107 (accused's te:ltimony 
as witness before grand jury. admitted; but 
here not a confes"ion); HIOI. People V. Chris
man. 1:35 Cal. 2ti2. 67 Pal'. 136 (defendant's 
testimony :It the preliminary examination. ad
mitt<'r.I); 1913. People r. O·Bryan. 165 Cal. 55. 
130 Pac. 1(}12 (under arrest. on oath. before the 
grand jury. \\~thout warning. held inadmis
sible. following People t·. 1'.lolineux. N. Y.; but 
the opinion sanetions the ('xploded error that 
such an examination ~'iolated the prh'ilege 
against self-crimination; of course. as noted 
allic. § 850. par. (3). there is no compulsion in 
such cases. lllmce no violation of that privilege)_ 

Colorado: 1894. Torris v. People. 19 Colo_ 
438. 36 Pac. 153 (aflida\'its to procure wit
nesses. voluntarily made by defendant. r~ 
ceh'ed); 1905. Tuttle v. People. 33 Colo. 24:1. 
79 Pac. 1035 (testimony on oath as witnef\e 
subpcenaed before the coroner. kno\\~ng that 
he \vIlS under sllspicion. and without warning. 
excluded; the Court thuS takes this opportu
nity to ally itself \\~th the old-fashioned and 
absurd quibhles. which. in a State not ham
pered with II past record on this subject. an 
enlightened judiciary could hl1\'e afforded to 
repudiate; the ruling is the more inexcusable 
in that the statements offered were conceded 
to be not confessions ill the proper sense
antc. § 821 but Statements I)f ., their where
abouts"; the Court ill a defensive manner 
remarks that ., Crime should be punished". 
etc .• but fails to explain how it can be punished 
so long as Courts maintain an obstructive 
anachronistic :I tthude on such quedtions); 
1911. Reagan r. People. 49 Colo. 316. 112 Pnc. 
785 (on oath. under arrest. before the coroner. 
after a warning. admitted). 

Flcrida: 1892. Ortiz r. State. 30 Fla. 256. 
283. 11 So. 611 (examination as accused on oath 
at trial by his own offer. admissible); 1895, 
Jenkins r. State. 35 Fla. 737. 18 So. 182 (before 
grand jury; the caution had been given as to 
his prh·i!ege. hut he was told he was lIDder 
BUspi-:ion; admitted); 1898. Green v. State. 40 
Fla. 474. 24 So. 537 (plea of guilty before 
magistrate. after warning. admitted); 1903. 
Mr~ish v. State. 45 Fla. 83. 34 So. 219 (plea of 
guilty before the committing m[1gistr14te. 1\~th
out cllution. excluded); 1903. Ferrell n. State. 
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45 Fla. 26, 34 So. 220 (bigamy; defendant's rest on the charge; caution by foreman; 
sworn testimony in u suit by him against the admitted); 1892, Stute D. Clifford, 86 Ia . .150, 
first wife for divorce, admitted); 1909, Daniels 553,53 N. W. 209 (statucc requiring disclosure 
v. State. 57 Fla. 1,48 So. 747 (statements made of testimony before grand jury does not admit 
under arrest before the coroner. even though an otherwisl' inadmissible confession there 
not strictly cOI.feflsions. arc 1I0t admissible made); 1897. State v. Vun Tassel. 103 Ia. li, 
unless the person is" fully ad\'ised of his rights" 72 N. W. 497 (voluntary uppcnrtlllCO at the 
and then voluntarily makes the statement); inque~t. admitted). 
1915. Crawford v. State. 70 Fla. 32a, 70 So. a74 Kansas: 1Sn3, State t'. Sortor, 52 Kun. 531. 
(murder; statement made under arrest and 539. 34 Puc. lUali (preliminary examination as 
upon oath before coroner held inudmissible for defendant on oath. reeeived); IS87, State t'. 
lack of warning). Taylor. a6 Kun. 320. 1:3 Puc. 550 (testimony at 

Georuia: 1b75. Cicero v. State. 5·1 Gn. 156 the inquest, without 8ubprona or questioning. 
(examination as accused before magistrate; admitted); W05. State v. Finch, 71 Kan. 793. 
excluded, because the magistrate put questions 81 Pac. 494 (testimony IlS witness subprortlled 
to get contradictory statements); 1889. Wool- Ilt the inquest. not in custody nor under suspi-
folk D. State, Sl Ga. 5M, S S. E. 724 (under ar- cion. Ildmitted); 1918, Stille v. King, 102 1\:an. 
rest as accused before the coroner, but without 155, lG9 Pac. 55; (robbery; defendant's te~ti-
ollth; Ildmitted); 18!l5. Henderson v. State, mony at the former trial. admitted against 
95 Ga. 326. 22 S. E. 537 (testimony given as a him). 
witness without compulsion is Ildmissible); Kentucky: C. Cr. P. 1895, § 64 (witness' 
1905. Dllvis t'. State, 122 Gil. 56·1. 50 S. E. 376 statement before committing magistrate 1I0t 
(statements to the grand jury as witness, after "of itself" to be "e\'idence for UllY purllo:<e"); 
a cllution. udmitted; no uuthority cited); 1903, Tines v. Com.,· Ky. • 77 S. W. aG3 
1905, Green v. State, 1U Ga. 343, 52 S. E. (affidavit made to the district ut.torlley. ex-
431 (defendant's testimony, under arrest. Ilt eluded; no precedents cited); 1904, Seaborn 
the coroner's inquest. Ildmitted); 190;. Adams v. Com., - Ky. , 80 S. W. 233 (" voluntllry 
v. State, 129 Ga. 248, 58 S. E. 822 (exllmination testimony" before committing magistrate, 
on oath before the coroner. under arrest. and Ildmitted); 1904. Bess v. Com .. 118 K~·. 858, 
without warning; excluded); 1919. Standifer 82 S. W. 576 (defendllnt's voluntary testimony 
v. State, 24 Gu. App. a29, 100 S. E. 7i5 (ac- on his former trial, admitted); 1920. Riley v. 
cUBed's testimony as witness before the coroner, Walillce, 188 1\:y. 471. 222 S. W. lOS5 (trial 
on oath but not warned, excluded). Judge held not entitled to take judicial notice 

Hawaii: Rcv. Laws 1915. § 2624 (" nor of thc fulsity of certain testimony so as to 
shull any confession which is tendered in e\'i- punish the witnesses for contempt in testify-
dence on all~' trial be rejected on the ground ing falsely). 
that it purports to have been made on oath, if Louisiana: 1873, State r. Garvey, 25 La. 
proof can be given to the Judge or other prc- An. 191 (examination us witness before coroner 
siding officer, that in fact it was not so made ") ; whilf) under arrest on a charge of the crime. but 
lSli7. R. v. Paakaula, 3 Hllw. ao, a7 (plea of made at his own request; excluded. because 
guilty before the magistrate. admitted). made as an accused); 1900. State t·. Robinson, 

Illinois: 18li9. Austine v. People, 51 Ill. 62 La. An. fi16. 27 So. 124 (before coroner !IS 

236.239 (admission made at time of pleading as witness; not decided). 
accused before a magistrate. excluded; but Maine: 1862, State v. Gilman, 51 Me. 206 
on the ground of being induced by a promise to (exnmination as witness on ollth before coroner. 
drop the prosecution). after knowledge of suspicion, but n caution 

Indiana: 1866, Anderson v. State, 26 Ind. gi\'en; admitted, because the statements were 
89 (examination IlS witness in anoth"r cause; "oluntary," the manifestation of his own free 
admitted as voluntary); 1893. Davidson 1'. will"; quoted aute. § 843); 1873. State t·. 
State. 135 Ind. 254. 260, 3·1 No E. 972 (stntc- Bowp., 61 Me. 174 (plea of guilt.y before the 
ments "voluntarily" made and assigned at in- lower Court; admitted, as not appearing to 
quest as witness. admitted); 19m. Ginn I'. have been obtained" by threats or promises "). 
State, 161 Ind. 292. fi8 N. E. 294 (confession. Massachusells: 1838. Faunce ". Gray. 21 
when taken before a justice, to one not in Pick. 245 (admissions by an administrator in a 
authority, admitted); 1920, Batc.helor v. civil examination on oath. admitted; the fact 
Stllte. 189 Ind. 69. 125 N. E. 773 (Ilrcused's that it was made on oath. held immaterial; 
answers to judge's interrogatorics. after plea quoted ante, § 842); 1855, Judd v. Gibbs. 
of guilty and before sentence imposcd. and 3 Gray 539, 543 (examination of an insol\'cnt 
without counsel (excluded under the circum- before commissioners. admiUed; but his oath 
stances). taken not liS n pllrt of the examination, ex-

Iowa: 1886. State r. Briggs. fi8 Ia. 416. 424. eluded. apparently because it could not ~e used 
27 N. W. 358 (plea of guilty on preliminary cx- as against the present parties); 1857. Com. r.. 
amiulltion; admitted. e\'(m though not told by King. 8 Gray 503 (examination liS witneRs at 
magistrate of his right to counsel); 1892. Stllte fire inquest; no caution; Ildmitted: whether 
v. Carroll. 85 Ia. 1. 51 N. W. 1159 (tcstifying caution was essential. was expressly not dll-
before grand jury as witness, while under ar- cided); 1866. Com. v. Lannan, 13 All. 563. 5u9 
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(special plea in bar. held bud by the Court grand jury. while in custody as accused. ex-
below; not admitted. chiefly hecause drawn by clud~d; Steele Z·. State ui~ti!lguishcd). 
the attorney. and tJlUS inadmissible by stat- Jlissollri: It;59. State v. Lamb. 2S Mo. 218. 
ute); 1877. Com. zo. He~·nold~. 122 Muss. 455. 228 (cxamination as accused iJefore magistrate. 
458 (examination as defendant. at a former after caution; admitted) ; 1893. State D. 

trial of the same charge; admitted. because Young. 119 Mo. 495. 50i. 517, 24 S. W. 1038 
"they were \'oluntary ... and it is imma- (ignorant German boy. unuer suspicion, sum-
terial when or where they were made"); 189G. moned as witnes~ before coroner. and examined 
Com. v. Wesley, 140 Mass. 24!l, 252 (testimony on uath without warning; excluded); 1894. 
of the defendant at un inquest. sworn. but State r. Wisdom. 119 Mo. 539, 546. 551. 24 
not summoned. nnd warned; admitted. as "ap- 1;. W. 1047 (accused under arrest, on oath. be-
pearing to ha\'e been made voluntarily. and not fore the coroner. Imt of his own motion; ad-
under threat or duress or in consequence of au mittcd: the faet of oath is immaterial; the 
inducement"); 189i. Com. r. Hunton, IGS test is whether the stawment was voluntary); 
Mass. laO, 46 N. E. 404 (testimony before 1895. State v. David. 131 Mo. 380. 33 S. W. 28 
an investigating committee at the Cit:' Hall. (the witness attended the inquest voluntarily 
admitted); 1912, Com. v. Mackenzie. 211 and testified without subprena; admitted); 
Mass. 578. 98 N. E. 598 (on oath before the 18!l6. State v. Punshon. 133 1\10. 44. 34 S. W. 
grand jury, voluntarily and after warning. ::!5 (accused before the coroner on oath. after 
admissible). caution. but under a promise that the state-

Michioan: 18!l0. People v. Lauder. 82 ments would not be used against him; admit-
Mich. 109, 46 N. W. !l56 (testimony on oath ted); 1901. State ~. Hagan, 1M Mo. 654. 65 
before a grand jury cannot be afterwards used) ; S. W. 249 (testimony before a coroner as 
1908. People v. Owen. 154 Mich. 5i1. 118 N. witness. apparently held inadmissible); 1903, 
W. 590 (on oath under arrest, before a chief ~tatc t. Jones, 171 Mo. 401.71 S. W. 680 (con-
detective and II notary; admitted); !!J19. fcasion under oath at the preliminary trial of 
People v. Maloy. 204 Mich. 524. 170 N. W. 690 another person jointly charged, after warning, 
(eo-respondent in a dh'orce case. testifying admitted); 1890. State v. l\lullins, 101 Mo. 
under Bubpama and oath. without claim or 514.14 S. W. 625 (murder; voluntary testimony 
privilege. excluded on his own trial for adul- at the inquest, admitted. the accused being 
tery. because it was not shown" that he was •. well known" to be the killer); 1904. State tl. 
advised of whnt his constitutional rights were Woodward, 182 Mo. 391, 81 S. W. 857 (state-
or that he had knowledge of what they were"; ment to a judge in chambers. not on oath and 
ab6urd); 1920, People v. Shame. 209 Mich. \·oluntary. admitted; not one of the foregoing 
249.176 N. W. 431 (statement before a justice. cases. except State v. Mullins. is cited); 1911. 
while under arrest, voluntarily but without State v. Marion, 235 Mo. 359. 1:~S S. W. 491 (de-
warning, admitted). position of a party in a civil suit. admitted) ; 

Missi8sippi: 1860, Josephine 1'. State. 3!l 1920. State r. Smith. Mo. • 222 S. W. 
l\liss. 626. 650 (examination as witness on the 455 (statement on oath. while in custody. lit. the 
trial of another person for the same charge; inquest, excluded); 1921, State t'. Allea. -
excluded); 1879, Jackson v. State. 56 Miss. :312 !\lo. .234 S. W. 837 (statement of wife made 
(examination as witness on the trial of another voluntarily on examiuation by coroner on 
person jointly indicted for the same offence, oath. after caution. admissible. here as self-
after 6 caution; excluded, because the oath it- contradiction). 
self involves a compulsion); 1883. Farkas r. MOTl/ana: IS96. State r. O'Brien. IS 
State. 60 Miss. 847 (on oath as a witness before Mont. 1.4:3 Pac. 1091.44 Pac. 399 (testimony 
the coroner, but under arrest on suspicion; before coroner. in what c!lpacity docs not ap-
excluded); 1897, Ford r. State, i5 Miss. 101. pear. but without ('aution; excluded). 
21 So. 524 (a thirteen-year old negro boy. sworn Nebraska: ISiS, Clough t·. State. 7 Nebr. 
as defendant on a preliminary examination. 320, 340 (on oath as a witness before the 
without caution; exduded); 1898. Powell v. coroner. and not accused; admitted). 
State. Miss. .23 So. 266 (testimony for the New Ham pshir,,: 1814. Wood v. Weld. 
State on a prior trial of a co-defendant. ex- Smith N. H. 3Gi (answers on oath by the de-
eluded; but testimony on preliminary exam- fendant to interrogatories put by an adminis-
ination before the magistrate in the present trator in a Court of Prohate on a complaint for 
proceedings. semble. admissible): 1899. Steele concealing the intestate's good~. received in an 
v. State. 76 Miss. 387. 24 So. HIO (one volun- action between the same parties for money had 
tarily offering himself as witness before the and received, cO\'ering the same concealment of 
coroner and before a committing magistrate; goods; notes of Smith. C. J.: "What hardship 
his testimony adlllitt~d because given volun- is it to be obliged to tell the truth? No means 
tarily; whether otherwise for one examined [IS u~ed to produce anything but the truth ") ; 
an accused. not deeided); 1903. Mackmasters IS63. Carr r. Griffin. 44 N. H. 510 (deposition 
,. State, 83 Miss. 1. 35 So. 302 (voluntary irregularly takell; not inadmissible as in-
testimou,Y' as accused at the first trial. ad- voluntary). 
nlittQd); 1906, Cooper D. State. 89 Mis~. 429. 11' etc J eraey: 190G. State v. Banusik. ' 
42 So. nOI (testimony under oath b<'fore the N. J. L. • 64 Atl. 994 (confession not under 

203 



§ 852 TE~TI.l\IO!\lAL COMMUNICATION [CHAI'. XXVIII 

oath, to 1I police magistrate, in jail. after wurn- accused persons on oath. Selden, J., for the 
ing, admitted). Cnurt. udopts the theory 00 that the e\'idence is 

o\'ew Merico: WIG, StaU! r. Ascarate. 21 ton uncertain to Ix: safely relied upon ", and 
N. M. 191, 153 Pac. 103/j (murder; nccused'~ rejects the theory that OOa mere arbitrary rule, 
statements on oath under arrl'dt before the which prohibits magistrates from t1lking the 
coroner, admitted; careful opinion by Hanna, examination of prisoners charged with crime 
J.). upon oath, has been violated 00); 186!l, Tench-

New :rork: 1854, Hendrickson ~. People, Clut r. People. 41 X. Y. 7 (examination as wit-
10 ?'i. Y. 13 (exaInination U~ witness before ness before coroner, while under suspicion and 
coroner, not under suspjpion or charge. but not after notice of \1robable nrrest; n cnution being 
cautioned; admitted; Parker, J.: 00 I do not !:h'en by the coroner, held by the majority, per 
sec how, upon principle, the evidence of a Woodruff, J .• that the single fnct thnt the 
witness, not in custody nnd not chnrged with witne~8 was under suspicion was not sufficient 
criml', taken either on a coroner's inqu('st or to exclude the testimon;.·, expressly repudiating 
before a committing magistrate. could be re- the r('asoning of McMahon's Case and the 
jected. It ought not to be excluded on the dietum therein as to the effect of suspicion 
ground that it was taken upon oat.h. The language quoU!d antc. § &15), but holding 
evidence is certainly none the less reliable be- that" dl'('larations made under the influence of 
cause t3ken under the solemnity of an uath. a "harge of guilt, under actual arrest or under 
_ .. Nor can the exclusion of the e\'idence de- examination with such a charge impending, 
pend on the question whether th~re \,'as any should be exrluderl. except where a careful 
suspicion of the gUIlt uf the witness lurking obedience t., thl' ;;tatut.)ry precautions is 
in the heart of any person at the time the ohsen'l'd"; tlm~ arlo)Ptinj! the English theory 
testimony wa.~ taken: that would be the most of statutory prohihition a~ the hasis of that 
dangerous of all test~, liS wdl bl'CaU8l' of the exclusion, thou!:h taking II liberal view of the 
readiness with whirh proof of such su~picion cases ('oming \dthin it, application. like the 
might be secun'd, as of the illlpos~ibility of rulings arlt,·. in § f;r,0; Gro\'~r and Lott, JJ .. 
refuting it .... The witne"s lIlay refuse to dissenting. following M(':\Iahon's Cn"!' and it~ 
answer, and his answers are to be deemed vol- theory); 1878. Abbott r. Pl'ople, 75 ~. Y. 602 
untary unless he is compelled to answer after (schedules put in hy the debtor in bankruptcy 
having declined to do SI); in tlJ(' latter case only pro('('edings: admitt('d); C. Cr. P. 188l. § :l95 
will they be deemed ('I)mpul~ory and ex- (quotcdallte. §l;31); IgSa. Peopler. McGloin. 9 
eluded"; Selden, J. (language already qU0t('d, X. Y. 2·12 (examination Itncleroath heforc u cor-
ante, § 8·15) diss('nted 5ulely on the ground that oner while under arr('st chanted with t1w crime 
the testimony wus given under su"picion; in que~tion. the coroner haying been Hummoned 
Gardiner, C. J .. thought that on the faets the to the polil'e station and not art in!: officinlly; 
examination had been puwly in the "haraeter the conflicting theories of the preceding rulings 
of a witnes~. but would luwe ex"'udeu his (Jath were m('ntionerl. and it. was held (I) that the 
as unlawful. had he been subl:!tanti"lly nn fact of th~ oath ha\'ing been administNcd was 
accused person; the majority l'''needed that not illegal so as to ex"'ude, since only pxnrni
an examination on oath as ac('used before a nations taken under the ~tutl1te could IX' 50 

magistrate would ha\'e been inadmissible. be- ohjected to. and this was not under it; and 
eause the putting an oath tl) the ac('u';l'd was (2) that the examinutirm was not compulsory. 
forbidden b~' the statute); IS.';;. People v. the theory of !\lcMahon's Case being thus im-
l\Ic~,iahon, 15 N. Y. 384 (the Court's memher- pliedly rcpudinted; (3) that under the Code of 
ship huving ulmost entirely ('hanged; (':\:- Crimi nul Pro('edure of ISS1, § :195, "11 COll

aminl1tion as witness before cornnr>r, hut in fc's"ion of a defl'ndant.. whether in t.he course of 
custody without warmnt, ('harged as the judicial proceedings or to a private person. clln 
offender. rejected; Selden. J.: 00 [The word be gi\'en in c\'idencI' against him, unless mnde 
. voluntary' in judicial examinations means] under the influcnce of fear produ('ed hy thrents. 
proceeding from the "pontaneous suggestion or unless mad(' upon a stipulation of the di,. 
of the party's own mind, free from the influence trict nttorne;' that he shall not be prosecut~d 
of nny disturbing cause .... It is consider('d therefore", the (~onfession was equally ndml:;-
that a judicial oath, administ£>red when the sible); 1886. People n. Mondon. 103 N. Y. 
mind is disturbed and agitated by a criminal 213. I) N. E. 496 (examination on oath before 
charge, may have the effe~t [of preventing fr('e coroner, under arr('st without a warrant. on 
and voluntary mental action]. and hence the suspicion of the crime in question, \\ithout 
exclusion .... [Hence, such an examination counsel. not cautioned; excluded on the 
under oath is not to be rejected) unle~s that authority of McMahon's Casc, lind the Code 
oath wus Ildminist('fed in the course of some provision sUln-a held (overturning McGloill'~ 
judicial inquiry in regurd to the ~rime itself Case) 00 not to apply to any but voluntary con-
for which the prisnncr is on tri:tl: ... [whiIo f('~sions. nor to change the statutory rules 
it i~ !lIsa necessarily admissihle) if at the tim~ f('lating to the examination o{ prisoners churged 
it was made the prisoner was n0t hirn!'eif rpst- with crime": "th(' mere fact that at the time 
ing under any charge or suspicion of ha \'ing of his examination he was aware that B crime 
committed the ~rimc 00: as for examinations of was suspected, and that he was suspected of 
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being the criminal. \\;11 not prevent his b4ling Collin. J .. held inadmissibl~; to the simple-
regard~d as IInwre witness ". and hi~ testimony minded reader. the odd thing is the entire 
ma) he us~d; hut" if he is in custody as the futility of the legislator's effort to make law in 
supposed criminal. he is not regarded merely as C. Cr. P. § 395; listen to these words: .. A con-
a l\itnl'ss. but as a party accU~l'd". and the fes~ion of a defendant. whelher in the couree 
examination i~ e:otcludl'd. unll'ss in conformity oj judicial procecdiTl{}s. or to a private person. 
with the statute as W preliminary e:otamina- eaPl be oircn in cridencc against him. unless 
tioll~); 1890. Peopll' r. Chapleall. 121 ::-;. Y. made under the influence of fear produced 
266. 24 X. E. ·i6!) (e:otamination at his own re- by threats"); H1l5. People r. Roach. 215 N. Y. 
quest. while in custody. before the coroner. 592. 599. 10'-3 X. E. 618 (confession on oath 
alter a caution; th~ pr~ceding cases were re- before the coroner. after stating that he was 
\;CWOO Ilnd tfl'ated a~ harmonious (! i. and the willing to r.onfess. admitted. following People~. 
examination admitted as heing "ill all respects Ferola). 
and however \·iewl'd. the voluntary and unin- ,Vorl" CaroliPla: 1846. f'tate r. Broughton. 7 
fiucnced statement", of the individual"; no Ired. 96 (examination as witness hefore grand 
solution of the (lim~IIlties hein~ offered. except. jury; held inadmissible. if it had invo!\'cd a 
perhaps. that the \"oluntariness 01 the confes- (,onfcssion. as within the spir;t of the statute 
sion, in view of "their nature and the circum- against iml)O:;ing oaths on accused persons. 
stances und~r which made ". is to h~ the final .. because the statute intended to have the 
test in each ca~e); IS\l2. People 1'. Wright. 136 party free to admit or deny his guilt. and the 
N. Y. 625. 63::!. :32 ;-{. E. 629 (examination be- oath deprives him of that Ireedom "); 1847. 
lore coroner. received; follr)win~ the Chapleau Stat~ 1'. Cowan. 7 Ired. 2:l9 (examination a~ 
Ca..<c); 1901, People t·. Molirl('Ux. 16S N. Y. accw,ed befrm' a ma~i:ltrate. without oath. 
2(H. 61 N. E. 286 (testimony given at an in- after a caution; admitted. as "free and \'olun-
que!'t as witness under suhpoma. by one tary". though the ma!1;istratl! warned him that 
8usIJeeted but not arrested or charged. held he would he committed unless he Ilccounted for 
admissible; People r. Chapl('au approved). his pos:lession of the stolen property); 1873. 

A~ a result of this series of dedsions it may b,' State r. Patterson. GS ::-;. C. 292 (examination 
said: (1) that the theory of ~tatutmy prohihi- as accused bcforl' magistrate. without oath. 
tion as the reason for excluding the examina- but after caution. the caution not being liS full 
tion of accused pC'r!'llns on oath was clearly as the statute pre:;cribed; admitted); 1893. 
recognized in all till' cases l'xcept :\Jc:\Iahon's; State r. HOl:~rs. 112 N. C. 874. 876. 17 S. E. 
(2) that apart from thi:; nothing was clearly 2!l7 (accu~ed on outh at preliminary c~amina-
R'ttled; (:3) that by the :\Iondon decision a tion. after warning. admitted; warning need 
coach and four was dri\'en through the Penal nC't be in word~ of statut('; shackling of the 
Cod~. which had been intended to ~ettl(' the accused not in itself fata!); 1893. State r. 
contro\'ersy and was so taken in the McGloin De Graff. II:! X. C. 6SK G\l3. IS S. E. 507 (ac-
CII.';('. and which (if natumlly interpreted) cused on oath before magistrate. after warning. 
accepts fully the orthodox principle of Scott's admitted); 1897. State t'. :'.Ielton, 120 N. C. 
Case in England; (4) that the Court chan:;rd 591. 26 S. E. U33 (accused at preliminary exam-
it~ principles often, and in the lat.1Cr ca·~cs ination. aftcr asking to testily and being cau-
ignored the irreconcilable conflict in the pr!!- tioned; admitted); 1903. State r. Parker. 
cedents and treated them as harmonious. 1:$2 N. C. 1014. 43 S. E. ~30 «('xamination as 
After the Molineux Case a new phase is accused before the ma"istratc. under oath con-
entered: trar,\-' to the statute. excluded); 1903. State r. 

1915. People r. Ferola. 215 N. Y. 285. 10!) Simpson. 133 N. C. 6i6. 45 S. E. 567 (examina-
N. E. 500 (the accused. in custody on a charge tion of a prosecutor on oath as a witness in 
of homicide, testified on oath before the another trial. after a caution. admitted; exam-
coroner. who warned her of her prhilege. ination as accused. ha\ing counsel. on his own 
though not exactly as prescribed by the stat- behalf before the magistrate. after specific 
ute; "she frankl~' admitted that she com- caution. admitted). 
mitted the homicide"; held a \;olation of Ohio: 1883, Jackson r·. State. 39 Oh. St. 
her "C'onstitutional rights". per Miller. J.. 37. 39 (as a \\;tness for himself before the 
using this phrase improper;y to designate the magistrate on the charge in Question. after 
judicial law in the confession cases; but being cautioned but insisting on his right to 
whether under C. Cr. P. § 395 .. her statements testify; admitted). 
were voluntary and admissible ... or it Oreoon: Laws 1920. § 1786 (the statement 
was an error of law to admit her subsequent of a defendant before a committing magistrate. 
statement in e\idence, is a different question; made according to statute after caution. etc .. 
. . . a majority of us are of the opinion that "is competent testimony to be laid before the 
if error was committed it was harmless"; grand jury. and may be gh'en in e\'idence 
per Seabury. J .. that" we should declare the against the def~ndant on the trial"); 1896. 
Mc:\lahon and Mondon decisions o\·erruled. State 1'. Hatcher. 29 Or. 309. 4-t Pac. 584 
lind aceept ... the principle asserted in the (defendant before magistrate. without caution; 
Hendrick~on. Teachout, McGloin and ChlllJ- excluded because by statute. ~ 1598. the cau-
leau cases". appro\ing the above text; per tion is required); 1897. State p. Robinson. 32 
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Or. 43. 48 Pac. 357 (before the grand jury. in aga,inst another person. not arrested and not 
what capacity not stated. but voluntary; ud· cautioned. but knowing herself to be suspected; 
mit ted) ; 1899. State r. Andrews. 35 Or. :j88. because voluntary upon the facts); 1894 • 
. 58 Pac. 765 (statements by an Indian at exam· Bell v. State. 33 Tex. Cr. 163 (former testimony 
ination as accused before magistrate \\ithout in a civil case. admitted); 1901. Wisdom ~. 
('aution. excluded); 1912. State 1'. Humphrey. State. 42 Tex. Cr. 579. 61 S. W. 926 (" before 
63 Or. 540. 128 Pac. 824 (on examination he· the grand jury. after being warned"; ad· 
fore a grand jury. after warning. admitted). mitted; Henderson. J., diss. on another 

Pcnrl~ylram'<l: 1840. Com. v. Harman. 4 ground); 1902. Grimsinger v. State. 44 Tex. Cr. 
Pa. St. 26!J (examination upon oath as accused I. 69 S. W. 583 (testimony before the grand 
hefore magistra"!. without caution, und under jury. while under arrest. held admis~ible. fol· 
threats and promises; excluded. as "a gross lowing Wisdom v. State); 1903. Twiggs v. 
outrage upon the accused "); 1S57. Williams State. Tex. Cr. • 75 S. W. 531 (rule of 
r. Com .. 20 Pa. 102. 105 (examinatio.l as warning. applied); 1906. Miller v. State. 
witness before (~oroner. not suspected nor Tex. Cr. .91 S. W. 582 (testimony as wit-
churged; ~dmitted. becaui'e "he might have ness before the examining magistrate. admitted); 
declined to testify". and it thus "wus a volun· IUI3. Rogers t·. State. 71 Tex. Cr. 1,19. 159 
tan' statement"); 1890, Com. t·. Clark. lao S. W, 40 (testimony before grand jury before 
Pa: 641.650. 18 Atl. (JS8 (examination on outh arrest. reduced to writing and sworn to. lid· 
before magistrate. but not under the statutC'. mitted. us not being within the statute). 
after a caution. while under arrest Oil the Utllh: 1/l80. U. S. v. Kirkwood. 5 Utah 124. 
c-ilarge; the accused said " he was making it 127. la Pac. 234 (examination as witness hefore 
of his own free will"; admitted. as a ,'oluutary grand jury investigating th" charge again8t 
statement; the fact of t.he oath being im· him; his appearance was voluntary. and he was 
properly administered WIIS held immaterial). cautioned; admitted; .. if of his own choice. 

Philippine Islands: 1!l1:? U. S. ,'. Ching Po. after heing warned. he takes an oath which 
23 P. 1. 578 (opium offence; defendanl'~ the law provides tllUt he may take. and makes 
former voluntary testimony at the trial of a confession. we are unable to understand why 
another charge based on the same transaction. such a confessioll is not as voluntary as if made 
admitted); 1919. U. S. I'. Agatea. 40 P. I. 5(J{j not under oath; it certainly is as reliable. for 
(confession on oath before a justice. without the obligations of an oath are usually un in· 
warning. held admissible). centh'e to speak the truth "). 

porto Rico: H109. People I'. Martinez. Vermollt: 1840. Smith v. Crane. 12 Vt. 491. 
15 P. R. 725 (confessions made under oath to 493. per Redfield. J. (witnbss' statement under 
a magistrate. \\ithout warning. said obiter to be oath. admissible); IU04. State ~. Blay. 77 Vt. 
inadmissible). 50. 58 Atl. 794 (larceny; plea of guilty before 

South Carolina: 1852. Stllte t·. Vaigneur. 5 Ii justiee of the peace. without counselor warn· 
Rich. L. 395. 402 (examination as witnc5~ ing, admitted). 
before coroner, not arrested nor suspected. and Viroinia: 1830. !\Ioore v. Com .• 2 Leigh 702. 
not cautioned. but arrested after his testimony; 70·1 (examination as accused before magistrate; 
admitted. because he might hU\'e refused to admitted, because no threats or promises were 
answer; quoted allie. § /l43); 1879. State I'. made); Code 1919. § ,1781 (in criminal prose-
Branham. 13 S, C, 389 (examination before cution. exeept for perjur.\' or action on penal 
ma.3istrate as accused. without caution; ad· statute. a statement made "as witness upon 
mitted); 1890. State v. Senn. 32 S. C. 392. 11 a legal examination ". unless made when 
S. E. 2U2 (on oath as a witness before the examined as witness in his own behalf. is not 
coroner. not charged with the crime; excluded admissible against the maker a8 accused); 
by two judges to one); 1891. State v. Merri· 1898. Hite v. Com .. 90 Va. 489. 31 S. E. 89 
man. 34 S. C. 38. 12 S. E. 619. semble (pre· ("oluntary statement to justice. admitted); 
ceding case approved); 1911. State v. Blirwick. 1916. Hansel v. Com .. 118 Va./l03, 88 S. E. 166 
89 S. C. 153. 71 S. E. 838 (defendant allowed (forgery; former testimony of H. in a suit by 
to be to statements made by R. against G. where H. had a joint interest 
him under oath in the mayor's court; State with R .. admitted under Code § 3901); 1922. 
". Senn distinguished); 1916. State v. 'fapp. Thaniel v. Com .. · Va. ,111 S. E. 259 (ae-
104 S. C. 576. 8!l S. E. 394 (witness sworn at a cused's testimony as a witness before the 
coroner's inquest. though not charged or sus· coroner. not charged nor under arrest. held 
pceted; excluded); 19W. State v. Perry. 106 not a "witness in his own behalf". under Code 
S. C. 289.91 S. E. 300 (following State!.'. 1919. § 4781; following Mullins v. Com .. 
Tapp. Bupra). 113 Vu. 787. and distinguishing Kirby v. Com .• 

Tenne88ee: 1875, Beggarly t'. State. 8 Baxt. 77 Va. 681; but here admitting the statement 
521. 525 (examination before magistrat~, aftcr on the principle of § 2276, post). 
caution; admitted. because he was "not so W~hilluton: J895. St.'lte v. Hopkins, 13 
intimidated ns to prc\'ent his acting freel~·"). Wash. 5, 42 Pac. (j27 (testimony at a civil trial 

Texas: C. Cr. P. 1911. § 810 (see quotation as then defendant. admitted); 1903. State 
ante. § 831); 1874. Alst{)n v. State. 41 Tex. v. Carpenter, 32 Wash. 254. 73 Pac, 357 (state-
40 (examination before magistrate on a charge mente at the close of the preliminary cxamina· 
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No attempt is worth while to label in detail the exact variety of principle 
which a given ruling represents, because a comparison of it with the preceding 
discussion of the English cases will show where it stands (so far as that may be 
ascertainable). It will be noticed that, through the influence of the Selden 
theory, mere exculpative statements are often improperly treated as confes
sions; this fallacy has been already examined (ante, § 821). 

The rulings in New York are of first importance, because the compara
tively early promulgation there of the Selden theory in the Hendrickson and 
Mdfahon Cases, and its repudiation in the Teachout Case, greatly influenced 
the discussion in the other jurisdictions, in most of which the controvers~· 
is comparatively recent, a further testimony, perhaps, to the unnatural
ness and heterodo}.."y (shown also by the early English practice) of any con
troversy at all. 

6. Existence of the Inducement (Subsequent Ending, etc.) 

§ 853. General Principle. The exclusion of a confession necessarily as
sumes (1) that the inducement, if it operated at all, was likely to produce a 
false confession, and (2) that it did in fact operate upon the mind of the per
son. The question arising under the first of these elements the nature of 
the inducement haying been examined, it remains to notice those arising 
under the second, the existence and operation of the inducement. Where 
an inducement sufficient to exclude any confession obtained by it has been 
offered, the question often arises whether a confession 8ubseqllent in time to 
the inducement 1vas in fact influenced by it. 

tion as ~ccused. admitted); 1904. State v. 
Washing. 38 Wash. 465. i8 Pac. 1019 (state
ment of defpndant. an Indian. made before 
a magistrate on arraignment. without oath but 
without warning. admitted; compare the 
statute in this State. quoted ante. § 831; it 
does not seem to ha,'e produced its intended 
effect. in pre'·en ting further discussion of 
questions like the present one; this is seen also 
in the cases cited ante. § 851). 

West V£roinia: Code Hl14. c. 152. § 20 
(in criminal prosecution. except for perjury. 
evidence shall not be given against accused of 
"any statement made by him as a witness 
upon a legal examination "); 1893. State v. 
Hobbs. 37 W. Va. 812. 818. 17 S. E. 380 (state
ments to coroner before swearing witnesses. 
admitted); 1907. Statc v. May. 62 W. Va. 129. 
57 S. E. 366 (under Code 1906. c. 152. § 20. 
n statement under oath made at a preliminary 
examination by a person charged but not under 
arrest ill not admissible); 1911. State v. Cook. 
69 W. Va. 717. 72 S. E. 1025 (Code 1906. 
c. 152. § 20. forbidding the use of an accused's 
st.'\temcllt made under examination. does not 
forbid eross-examination to such self-contra
dictory former statement of an accused taking 
the stand). 

WiSCOMin: 1854. Schoeffler v. State. 3 
Wis. 823. 839 (examination before coroner as 
witness. while under suspicion. and without 
caution; admitted because voluntary; (1) the 
oath not excluding. (2) the suspicion not ex
cluding. (3) the absence of a caution not 
excluding. because .• ignorance of the law is no 
excuse"; (4) a possible exception reserved for 
a witness so circumstanced that his position was 
.. equivalent to an actual arrest"; (5) exami
nation on oath as accused before magistrate. 
conceded to be inadmissible); 1879. Dickerson 
v. State. 48 Wis. 288. 4 N. W. 321 (examination 
as witness before magistrate on a charge ngainst 
another person. but while under arrest on 
suspicion of complicity; admitted. as vol un
tnry); 1880. State v. Glass. 50 Wis. 218. 221. 
6 N. W. 500 (voluntary examination on oath 
as accused before the magistra te; the privilege 
to refuse •. removes from the testimony so 
given all element of compulsion"; good 
opinion by Lyon. J.); 1907. Anderson 11. State. 
133 Wis. 601. 114 N. W. 112 (on oath aod 
under arrest before the coroner. without SPI!
cific warning as to his privilege. admitted). 

Wyomino: 1911. Maki v, State. 18 Wyo. 
481. 112 Pac. 334 (under arrest on oath before 
the coroner. without warning. excluded). 
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It must be remembered that no attempt is ever made to investigate the 
actual motives of the person confessing, or the part played by the induce
ment among other motives. The whole theory of inducements rests on the 
probable effect, not the actual effect, upon the person. If while that induce
ment is held out a confession is made, no inquiry is ever made into the exact 
share of influence which the inducement had in cyoking confession. Never
theless, though there is no inquiry into the actuality of the operation of the 
inducement, and though it is assumed that if it was there it operated, we may 
often ha\'e to inquire whether in fact it was there at all, i.e. present to the 
mind of the person confessing. 

There are two kinds of cascs in which the question may be raised. In the 
one kind, the inquiry is: Did the inducement, for the person in hand, ever 
come into existence at all? In the other kind, the inquiry is: Was the in
ducement, for the person in hand, brought to an end before the confession 
was made? 

§ 854. Did the Inducement come into Existence at all 'I Very few cases 
of the first sort are presented for dccision. The inducement is almost always 
addressed to the person in qucstion, and thus becomes known to him as a 
promise or a threat directly bearing on his situation. It was intended to be 
accepted by him, and no doubt arises as to its existence for him as an induce
ment. But where the inducement was not directly addressed to the person, 
but mediately through another person, how are we to determine whether it 
was in fact present as an inducement? This will of course be a pure ques
tion of fact for the judgc, and no ruling can serve as a precedent; the con
duct and language of the person will show whether he had the inducement 
in mind. 

The important thing to note, however, is that unless the inducement was 
held out, directly or indirectly, to the person in question, it cannot exclude 
the confession; in such a case that person has himself chosen to allow it to 
affeet him, and to hope that it will be applied to him by the promisor, and thus 
he is himself responsible by free choice for its effect, and not the promising 
person, who cannot be said to have held out any inducement to him.l 

§ 8M. 1 The case is that of a person who 
hears of a /ellow-pri-'loncr being offered an in
ducement and conceives the hope that it will 
be applied to him also; this would not exclude 
the ,)Onfession; 1849, R. 11. Jacobs. 4 Cox Cr. 
54. So also a promise to set free if a certain 
crime is confessed would not exclude tho 
ensuing confession of a different crime: 1876, 
State 11. Fortner, 43 Ia. 495. 

It is obvious that this is an artificial limit a
tion, for if an inducement really calculated to 
educe a false confellSion had operated, the con
fession would be untrustworthy, and it would 
be unreasonable to trust it simply because the 
perllOn was not justified in assuming that he 
would benefit by it. For example, in ShitHet's 

Case (an/e, § 840), if the accused really thought 
to save his mother's life by a false confession, 
it ought to be immaterial whether the author
ities promised it or whether he conceived thc 
hope of his own motion. Nevertheless, so 
absurd are most of the rulings abou t improper 
inducements that any limitation, howcver 
artificial and unreasoning, is welcomc. But 
the doctrine has never been applied to those 
inducements which employ threats of imme
diate violence to procure a confession. - as 
where a mob has hung a fellow-prisoner and 
the confession is made in the fear of similar 
treatment, or where a fellow-slave has been 
whipped and similar treatment seems im
pending; see the cases ante, § 833. 
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§ 855. Was the Inducement brought to an End? Here five questions may 
arise. (1) Must it be shown clearly that an improper inducement, once of
fered, was brought to an end? (2) Are there any situations in which this 
showing will be regarded as impossible, and thus the inducement, once made, 
vitiates any future cOlljessum of that person? (3) Can the sam': person who 
has offered the inducement possibly put an end to it so ~s to make admis
sible a confession afterwards made to himself? (4) Are confessions made 
subsequently, but to a person different from the one offering the inducement, 
to be treated as not made under the inducement, or must it be shown to have 
been negatived by the second person? (5) What suffices, in general, to end 
an inducement? I 

§ 855. I The following cases include those mitted); 1862, R. v. Cheverton, 2 F. &; F. 833 
under all five heads. The way in which the (admitted on the facts; made to one police 
circumstances of each case affect the answers officer after improper inducement by another). 
to the last two questions is illustrated in the It should bc added that, under the statute 
English rulings that follow; a brief outline of of 11 & 12 Vict. (quoted ante, § 849), the second 
their facts ha2 bcen given, as they are so fre- caution there provided for is properly treated 
quently cited. But it would be unprofitable as in itself and invariably sufficient to end any 
and it has not been attempted here even to pre\'ious improper inducement and render it 
summarize the facta in the American rulings; immaterial to affect the confession thereafter 
they illustrate chiefly the last two questions: made to the magistrate: R. v. Sansome, 4 

ENGLAND: 1797, Carty's Trial (Ire.), 26 Cox Cr. 206, Alderson, B.; 1850, R. 11. Bond, 
How. St. Tr. 889 (confession to one person 4 Cox Cr. 235, 238, Alderson, B.; 1871, R. 11. 

after an inducement by another; held a ques- Bate, 11 Cox Cr. 686, Smith, J. 
tion of fact, on the circumstances, whether it CANADA: 1901, R. v. Lai Ping, 11 Br. C. 
has operated); 1800, R. v. Bell, McNally 102 (confcssion in jail; the caution by the 
Evidcncc, 43 (made to one magistrate, after magistrate, held to rcmove a prior induce-
menaces and promises by another; ext'\uded); ment); 1905, R. v. Young, 38 N. Sc. 427 
1823, R. v. Tyler, 1 C. & P. 129 (hopes by an (elaborate opinions, analyzing the precedents), 
unauthorized bystander: subsequcnt conres- UNITED STATES: Alabama: 1854, Wyatt 
sion to a constable; admitted): 1830, R. v. v. State, 25 Ala. 12 (slave); 1858, Bole v. 
Clewes, 4 C. &; P. 223 (caution by a coroner State, 32 Ala. 566 (slave); 1850, Mose v. State, 
after hopes held out by a magistrate; ad- 36 Ala. 311, 226 (8Ia\'e); 1875, Levison v. 
mitted); 1832, R. ~. Richards, 5 C. & P. 318 State, 54 Ala. 525: 1876, Porter r. State, 65 
(a promise not to arrest; after arrest, the in- Ala. 101; 1881, Rcdd v. State, 69 Ala. 260; 
ducement held to have been destroyed by 1920, Kinscy v. State, 204 Ala. 180, 85 So. 
necessary implication; admitted) ; 1833, 519 {confession excluded. where a threat of 
R. v. Cooper, 5 C. & P. 535 (a magistrate used violence by S. applied at the time of confess-
improper inducements and next day a con- ing to R.); 1920, Andrews v. State, 17 Ala. 
{ession was made to the turnkey, who had App. 456, 85 So. 840 (inducements here done 
given no caution; excluded); 1834, R. r. away with); 1920, Carr v. State, 17 Ala. App. 
Howes, 6 C. & P. 404 (a constable promised 539, 85 So. 852 (subsequent proof of corpus 
acquittal, but the magistrate afterwards delicti here curing the error); Arka718a&: 
warned him a confession would do him no 1901, Williams r. State, 69 Ark. 599, 65 S. W. 
good; admitted); 1834, R. v. Bryan, Jebb Cr. 103; Colorado: 1873, Beery v. U. S., 2 Colo. 
C. 157 (magistrate's caution sufficient on the 203; 1905, Andrews v. People, 33 Colo. 193, 
facts); 1838, R. v. Sherrington, 2 Lcw. Cr. C. 79 Pac. 1031 (Beery 11. U. S. not cited); Con-
123 (inducement by master; constable's necticut: 1846, State II. Potter, 18 Conn. 177; 
caution not sufficient on the facts); 1841, 1898, State v. Willis, 71 Conn. 293, 41 At!. 
Berigan's Case, 1 Ir. Circ. R. 177, 182 (caution 820 (confession to sccond officer uncondition-
by magistrate deemed sufficient in fact to c.spel ally, after inducement by first, admitted); 
previous hopes); 1842, R. I). Hewett, C. & M. Georgia: 1905, Griner 11. State, 121 Ga. 614, 49 
634 (inducement by prosecutrix, not removed S. E. 700; 1905, Milner!1. State, 124 Ga. 86, 52 
by constable at interview two days later); S. E. 302; Illinoill: 1895, Dunne 11. Park 
1843, R. v. Hornbrook, 1 Cox Cr. 54: 1846, Com'rs. 159 III. 60, 42 N. E. 375 (a written 
R. v. Horner, ib. 3M (induccment by a con- confession of the district attorney under prom-
stable, remo\'ed by magistratc's caution); iso of release was not satisfactory to him, and 
1848, R. to. Collier, 3 Cox Cr. 57 (to the same the accused subsequently made another oral 
person, but after a caution intcn'ening; ad- one t.o him; excluded); Iowa: 1907. State v, 
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§ 855 TESTIl\lO~IAL COMMUNICATION [CHAP. XXVIII 

(1) The first of these questions has always been answered affirmatively; 
the general principle is universally conceded that the .~llb8eqllent ending of 
an improper inducement must be shown; ·i.e. it is assumed to have continued 
until the contrary is shown. 

(2) There is nothing permanently irrevocable in an improper inducement; 
whether it has been brought to an end is, as all concede, always open to in-

• qUlry. 
(3) Yet it seems ne\'er to ha\'e been decided specifically whether the salllc 

person may thus put an end to an inducement of his own creating. There is 
no reason why he cannot. 

(4) There is on principle no reason for assuming that a promise or a threat 
made by one person will be treated by the accused as equally to be attributed 
to some other pcr.wn who has had no share in the other's conduct and shows 
no power or inclination to eorrohorate his promise or threat. Nevertheless, 
the inducement may on the facts prO\'e to he in effect the second person's as 
much as the first one's. It should thus be a question to be determined in 
each case; no general rule can be laid down. 

(5) The circumstances which make it clear that the inducement had been 
entirely negatived must of coursc vary with the facts of each case. It is, in 
the words of an English judge " merely a question of degree." I t is impos
sible to lay down a general rule, and it is useless to employ individual rulings 
as precedents. 
Foster. 136 In. 527, 114 N. W. 36; Kansas: 
1910, Statc 1). Turncr, 82 Knn. 787, 109 PIIC. 
654 (revoh'cr dclivcred up by dcfcndnnt lifter 
threats by the shl'riff); Kentucky: 1896, 
Laughlin v. Com., Ky ... , 37 S. W. 590: 
1903, Whitney v. Com. Ky. , 74 S. W. 
257; 1004, Green v. Com., Ky. , 83 S. W. 
638 (confession of n privnte pcrson, the next 
day after lin inducement by lin officer and an 
inadmis81ble confcssion to him. rcceived): 
Louisiana: 1906. State v. Rugero. 117 La. 
1040.42 So. 495; Massachusetts: 1871. Com. 
v. Cuffee. 108 Mass. 288 (statements to an 
officer different from the one making threats 
or promises are admissible. but the jury must 
be told to reject them if they think the im
proper influence had not cellsed); 1872. 
Com. 1). Cullen. 111 Mass. 437 (similar); 
1894. Com. v. Myers, 160 !\lass. 530. 533. 36 
N. E. 481 (that the confession is to the same 
person is not fatal); M iS8i88ippi: 1844. Peter 
1>. State. 4 Sm. &; M. 36; 1900. Whitley v. 
State. 78 Miss. 255, 28 So. 852; 1903. Mack
masters v. State. 82 Miss. 459. 34 So. 156; 
1922. White 1>. State. . Miss. • 91 So. 903 
(n second confession. made after a first one 
obtained by torture. excluded); l"fissouri: 
1874. State v. Jones. 54 Mo. 479; Nebraaka: 

1903. State v. Forcc. fl9 Ncbr. 162, 05 N. W. 
42; Ncw Jersey: 1828, Stnte ,'. Guild. 10 N. J. 
L. 163. 179; Bullock v. State. u5 N. J. L. 557. 
47 At!. 62 (total removal of the inducement 
must be shown) ; North Carolina: 1858. Stllte v. 
Gregory. 5 Jones L. 315; 1858. State t'. Scates. 
S Jones L. 420; 1872. Stllte ~. Lowhorne. 66 
N. C. 638; 1880. State v. Drakl'. 82 N. C. 
596; 1893. State t'. Drake. 113 N. C. 62·1. 
628. 18 S. E. 166; Ohio: 1883, Jackson v,. 
State. 39 Oh. St. 37. 40; Pennsylvania: 1900, 
Com. 11. Sheets. 197 Pa. 69. 46 Atl. 753: 1909. 
Com. v. Snyder. 224 Pa. 526. 73 Atl. 910; South 
Carolina: 1904. State v. Middleton. 69 S. C. 
72. 48 S. E. 35 (discretion of the trial Court) ; 
Tennessce: 1865. McGlothlin t'. State. 2 

• 

Coldw. 223; 1872. Maples v. State. 3 Heisk. 
408; 1873. State v. Frazier. (; Baxt. 540; 1875, 
Beggarl~' v. State. 8 Bnxt. 520; Texas: 1871, 
Barnes v. State. 36 Tex. 356; 1920. Williams 
v. State. 88 Tex. Cr. 87. 225 S. W. 177 (in
ducement held not negatived): Vel mont: 
1864. State v. Carr. 37 Vt. 191; Virginia: 
1858. Shifflet's Casc. 14 Gratt. 665; 1870. 
Thompson's Case. 20 Gratt. 731: 1890. 
Early's Casc, 86 Va. 927. 11 S. E. 795; W(l8h
i!!Ulon: 1912. State 1). Miller. 68 Wnah. 239. 
122 Pac. 1066. 
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§§ 815-867J CONFESSIONS: INDUCEMENT ENDED § 856 

7. Conflt'lnation by Subsequent Facts, as Curing the Defect 

§ 856. General Principle. It has already been noticed (ante, § 822) that 
the fundamental theory upon which confessions become inadmissible is that 
when made under certain conditions they are untrustworthy as testimonial 
utterances. A very slight probability of untruth, to be sure, is sufficient to-or 
exclude (a probability much less than that which supports other testimonial ! 

exclusions), and the tests worked out are often more or less artificial; but 
this principle underlies the whole body of rules. If now a circumstance ap- , 
pears which indicates that the law's fear of untrustworthiness is unfounded, 
and counteracts the significance of the improper inducement by demonstrat
ing that after all it exercised no sinister influence, the confession should be 
adopted. 

This is the theory of Confirmation by Subsequent Facts, which has been 
in vogue ever since there has been any doctrine about excluding confessions. 
That theory is that where, in consequence of a confession otherwise inad-' 
missible, search 'i.~ m.ade and fact.Y are di.vcovered whicTt confirm ·it in material 
points, the possible influence which through caution had been attributed to 
the improper inducement is seen to have been nil, and the confession may 

• 

be accepted without hesitation. l 

This theory has always been accepted, at least in the abstract: 

1780, Mr. Leach, Crown Law,3d cd., I, 301, note: "But it should seem. that so much 
of the confession as relates strictly to the fact discovered by it may he gi\-en in e\'idence; 
for the reason of rejecting extorted confessions is the apprehension that the prisoner may 
have been thereby induced to say what is false; hut the fact diseo\'ered shows that so 
much of the eonfession as immediately relates to it is true." 

1803, Serjeant Eallt, Pleas of the Crown, II, (i.57: "This [finding of the stolen goods 
as described], it is said, does away the reason upon which the general rule that confes
sions so improperly obtained cannot he received in evidence is founded; because the rea
son being to guard ngainst the possibility of an innocent person being from weakness se
duced to accuse himself in hopes of obtaining thereby more favonr or for fear of meeting 
nith worse punishment, that reason is done away if such confession be substantiated by 
an actual finding of the goods accordingly in the place described, which could not prob
ably be known to the party if he were not privy to the felony." 

1847, R. Y. Garbett, 2 C. & K. 400; :'IIr.}J artin, for the prosecution: "Even in those 
cases [of improper confessionsJ the confession of n theft is rccch'ed if the property be found 
in consequence." DENlIAN, L. C. J.: .. Because it leads to the inference that the party 
was not accusing himself falsely." 

1852, WITHERS, .J., in Slate v. Vaignellr, 5 Rich. L. 404: "So much of such confession 
as relates strictly to the fact may be received in evidence, and this is on the principle that 
80 much of the confession is established to be true; and the foundation of the whole doc
trine is that the jury ought to hear whatever is true, and are entitled to look for truth 
through any and every medillm that may be calculated to reveal it." 

§ 856. 1 A subsequent confirmation by 
the acCU8cd'8 OW" acknowledgment of the C')r
rectness of the confession should also r::iicve 
from any inquiry into the influence of the in
ducement. or into the voluntarinesa in general 

of the confession: 1906, State II. Johnny, 29 
Nev. 203. 87 Pac. 3; 1922. Parker IF. State, 
-Tex. Cr.· ,238 S. W.943 (citing the aboye 
text with approval, per Lattimore, J.). 
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§ 857 TESTIMONIAL COMMUNICATION [CHAP. XXVIII 

§ 857. Admission of the Part Confl!'l n ed, or of the Whole? It will be 
observed that, in 1\'Ir. Leach's phrase, " so much of the confe8sion as relates 
strictly to the fact discover€d bv it " is to be received; in. other words, the ... , - . 

confirmation admits the part confirmed, and that only. Now this falls -some-. . 
thing short of the logic of the case; for a confirmation on material points 
produces ample persuasion of the trustworthiness of the whole. It can 
hardly be supposed that at certain parts the possible fiction stopped and the 
truth began, and that by a mar\'ellous coincidence the truthful parts are 
exactly those which a subsequent search (more or less controlled by chance) 
happened to confirm. Such a differentiation is purel~' artificial, and corre
sponds to no actual mental processes, either of the confessor or of the hearer. 
If we are to cease distrusting any part, we should cease distrusting all. 

This logical and common-sense result is accepted by a few Courts, though 
it is not clear how far they would carry it in a given case.1 

Other Courts follow Mr. Leach's limitation and admit that part only to 
which the confirming facts directly rell'te;2 but as in most of these instances 
the inquiry relates to a larceny, there is little practical difference in the 
result, since the admission of that part relating to the stealing is the ad-
mission of the substantial part of the confession. 

§ 858. Prevailing Doctrine; No Part of the Confession received, but only 
the fact of Discovery in consequence of Accused's Infol'lllation. But the 

~ . sound result more or less fully accepted by the foregoing Courts (represent
ing 11, majority in this country) was not that of the English courts. The 
original practice (while able to produce such clear e:Xllositions of the theory 
as Mr. Leach's and Serjeant East's) stopped short of allowing any part of the 
confession, as such, to be received. The confession, i.e. the expressed avowal' 
of the accused's acts, was entirely excluded; 1 and only this much effect was 

§ 857. I Ala. 1855. Brister v. State. 26 
Ala. 128; Del. 1835. State v. Brick. 2 Harringt. 
530; Ky. 1903. Whitney D. Com.. Ky. • 
74 B. W. 257; Tex. 1867. Warren v. State. 29 
Tex. 369 (under the Code. quoted lUlte. § 831; 
but the facts must be relevant to the case in 
hand); 1867. Selvidge v. State. 30 id. 64; 1899. 
Parker D. State. 40Tex. Cr. 119. 49S. W. 80 (con
fession that the deceased \Vas shot with slugs; 
subsequent exhumation showed this to be 
true; confession admitted); 1890. Win
field v. State. Tex. Cr. • 54 S. W. 584; 
1900. Campbell t'. State. 42 Tex. Cr. 27. 57 
S. W. 288; 1902. Johnson v. State. 44 Tex. 
Cr. 332. 71 S. W. 25 (confession admissible 
\Vhen thus tested. even though the statutory 
\Vaning \Vas oInitted); 1920. Singleton D. 

State. 87 Tex. Cr. 302. 221. S. W. 610: 1921. 
Garcia v. State. 88 Tex. Cr. 605. 228 S. W. 
938 (larceny; defendant and accomplic£l each 
confessed; officer took accomplice to the place 
and found goods; defendant's confession re
ceived. under C. Cr. P. § 810): 1922. Smith 
v. State. Tex. Cr. • 237 S. W. 287 (bur
,lary; prior cases re\·iewed). 

tAla. 1870. !\furphy D. State. 63 Ala. 4: 
1887. Banks v. State. 84 Ala. 431. 4 So. 382; 
1889. Lowe D. State. 88 Ala. 8. 7 So. 97; 1895. 
Gregg v. State. 106 Ala. 44. 17 So. 321 (finding 
the body of a child confessed to have been 
killed); 1896. Pressley v. State. 106 Ala. 44. 
20 So. 647; Ark. 1886. Yates v. State. 47 
Ark. 174. 1 S. W. 65: Ga. 1895. Hinkle v. 
State. 94 Ga. 595. 21 S. E. 595 (money); N. 
Car. 1880. State lJ. Drake. 82 N. C. 596 (stolen 
goods); 1895. Rtate v. Winston. 116 N. C. 990. 
21 S. E. 37 (stolen goods); 1921. State v. 
Danelly. " N. C. • 107 S. E. 149 (bur
glary); Pa. 1877. Laros v. Com .• 84 Pa. 209 
(concealment of money); S. Car. 1852. State 
v. Vaigneur. 5 Rich. L. 404. semble; Ta. 
1875. Strait v. State. 43 Tex. 488 (stolen goods) ; 
Vi. 1803. State v. Jenkins. 5 Vt. 379 (stolen 
goods); W. Va. 1869. Frederick v. State. 3 
W. Va. 697 (stolen goods). 

§ 858. 11783. WarickshaU's Case. 1 Leach. 
3d cd.. 300 (Nares. J •• and Eyre. B.): 1784. 
Mosey's Calie. ib.. note (all the Judges); 
1803. East. PI. Cr. II. 657; 1804. Peake. Evi
dence. 14. 
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§§ 815-867) CONFESSIONS: SUBSEQUENT CONFIRMATION § 858 

given indirectly to the underlying principle. namely, it could be shown that 
certain facts had been discovered by a search made in consequence of a state
ment made (or" something said" or " information given ") by the accused. 
No principle appears e\'er to have been offered to justify or to explain this 
distinction; but it became the settled law of England, and was followed 
without question in some of our own jurisdictions.2 

There is however apparently an explanation for it. In the case of a con
fession of stealing goods and their subsequent discovery as described (almost 
the only situation over which this question arises), there is just one hypothe
sis on which the jury may stop short of believing the confession after this 
confirmation, namely, t.he accused may know of the stealing and of the place 
of hiding, but he may still not be the thief. Now we may determine to ignore 
the improbability of the latter consequence, but we cannot ignore the former. 
That his confession of stealing is true may be hard to avoid, but that he knew 
where the stolen goods were (and must haye been in some way" privy to the 
felony", in Serjeant East's phrase) is impossible to avoid. \Ve shall admit, 
then, what as rational beings we are obliged to admit, but we shall stub
bornly draw the line there; that seems to be the rationale of the above distinc
tion. The result is, that so far as the discovery shows that the person knew 
where the stolen goods were, we are to hear about it; but we are to hear 
nothing more. 

Now, in thus accepting whatever bears on his knowledge, the line becomes 
hard to draw. There may he several places to draw it. (1) The law may 
admit merely the fact that the discovery was made, and that it was made in 
consequence of a statement by that person.3 Or (2) it may go further and 
admit the details of the accused's conduct in that he went to the place and 

2 ENGLAl.'D: 1784. R. 1'. Mosey. 1 Leach. 
3d cd .• 301. note (all the Judges); 1803. East. 
PI. Cr. II. 657 (after the passage quoted 8upra. 
he admits that the more common practice is 
to receive" the fact of the witness having been 
directed by the prisoner where to find the 
goods. and his h!n-ing found them accordingly. 
but not the acknowledgment of the prisoner'S 
having stolen or put them there "); 1822. R. 
~. Jenkins. R. & R. 492 (the accused took the 
officer to a house as that of his confederate 
having the prcperty stolen; the propL'rty was 
not found; the fact of his having pointed out 
such a house was rejected. because there was 
in {act no corroboration); 1839. R. v. Cain. 
1 Cr. &: D. 37 (indictment for concealing a 
birth; the fact of searching for and finding 
the child. after information by the accused. 
was admitted); 1840. R. v. Gould. 9 C. &: 
P. 364. Tindal. C. J .. and Parke. B. (but here 
with the details of that statement); 1854. 
R. v. Berriman. 6 Cox Cr. 388. Erie. J. (with
out details). 

CANADA: 1886. R .•. McCafferty. 25 N. 
Br. 396. 398 (two judges diss.); 1886. R. ". 
Doyle. 12 Onto 350. semble. 

U:'o."ITED STATES: Ga. P. C. 1910. § 1034 
(" any material facts discovered by a Qon
fession" arc provable. .. and the fact of ita 
discovery by reason of such information ") ; 
Ky. 1904. Com. V. Phillips. Ky. • 82 S. 
W. 286 (the fact of finding. "together with the 
statement of the accused as to their location". 
admitted); l\[ iss. 1858. Belote v. State. 26 
Mi~s. 96. 116 (the Court reserved the ques
tion of admiiting the words of the confession) ; 
1874. Garrard v. State. 50 Miss. 151 (practi
cally the same rcsen'ation); N C'C. 1900. State 
v. Simas. 25 Nev. 432. 62 Pac. 242; Pa. 1877. 
Laros v. Com .• 84 Pa. 202. 209; 1906. Com. 
v. Johnson. 213 Pu. 432. 62 At!. 1064 (Laros 
v. Com. approved); S. C. 1854. State v. Mot
ley. 7 Rich. L. 337; 1904. State 1'. Middle
ton. 69 S. C. 72. 48 S. E. 35; Tenn. 1853. 
Deathridge v. State. 1 Sneed 80; 1879. Clem
ons v. State. 4 Lea 25; 1865. McGlothlin v. 
State. 2 Coldw. 230; 1871. Rice v. State. 
3 Heisk. 22!l; 1872. White v. State. 3 Heisk. 
341. 

• As in R. t>. Berriman, supra. The Amer
ican cases eited in the preceding note seem 
to take this form. 
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pointed out the goods, etc.4 Or (:3) it rna:.' go stilI further and admit the 
words of his statement describing the property and the place, exhibiting 
as they do a detailed knowledge on his part, and yet faIling short of a con
fession of the stealing.5 All these show knowledge and only knowledge. 

The distinction, then, while it is artificial ancI against common sense, 
has at least a certain intelligibility beneath it. But its weakness is well 
exposed in the following opinion: 

1873, \VEI.I.S, J., in Beery v. U. S .• ~ Colo. 211: "If the exclusion of the confession 
rests altogether upon the probability that the confession is untrue, as we havc seen. then, 
if the prosecution produce evidence tending to show and sufficicnt to warrant the jury in 
finding that it is trlle. it ought to be received. for in such case the reason of the exclusion 
is done away. All the Courts recognize the propriety of this reasoning. but iIIogieall~' 
decline to pursue it to its legitimate results. If one accused of lar<'eny, bcillg put to tor
ture, confess the crime and produce the goods from his own possession or disclose the place 
of their concealment, and they are afterward found in the place indirated. you may, it is 
agreed, give in evidence the fact of the finding of the goods conformably to information 
given by the prisoner; but you lIIay not in the same case, according to the received doc
trine, give in evidenee the prisoner's statement that he deposited thc goods ill thc plare 
where they were found, or that he stole them. . .. But, I assert, in the case supposed 
the finding of the goods at thc place indicated not only tend" to corroborate the declara
tion of the prisoncr that they will be found there, but also his declaration that he stole 
them and concealed them at that place, if he make this statement ... , In other words, 
the reeeived doctrine invoh'es this absurdity, that while, in passing upon the primary 
question whether the evidence shall be received, the Court notwithstanding the corrob
orating circumstances shall find the confession probably untrue and therefore cxclude it, 
the jury, considering the sallie evidence [that the place of conccalment was disclosed by 
him], may find the very fact confessed to be absolutely true." 

§ 859. Disco7ered Facts themselves always admissible. It was once con
tended that the impropriety of the inducement to the confession tainted 
the facts discovered in consequence of it, and that they also, as well as the 
confession, should remain inadmissible. Such a doctrine needs only to be 
stated to expose its equal lack of logic, principle, and expediency. It was 
fortunately repudiated at the outset in an opinion which leaves nothing to 
be said: l 

1783, Warickahall'a Case, 1 Leach Cr. L., 3d ed., 298; a confession of stealing had been 
made, and in consequence of it the property was found concealed in the lodgings of the 
accused; but the confession itself was otherwise inadmissible; "it Was contended by her 
counsel that as the fact of finding the stolen property in her custody had been obtained 
through the means of an inadmissible confession, the proof of that fact ought also to be 

• 

• As in R. ~. Jenkins, 8Upra. Kan. 97: 1876, State ~. Garvey. 28 La. An. 
• As in R. v. Gould, 8Upra. The following 925. 

Am-erican rulings seem to use this form: § 8119. 1 Aecord: 1785. R. ~. Lockhart. 1 
1886, Ya.tes". State, 47 Ark. In, 1 S. W. 65: Leach Cr. L .• 3d ed., 430 (n witness ohtained 
1862. People 11. Ah Ki. 20 Cal. 179; 1867. through the confession); 1784. Mosey's Case. 
People ~. Moy Yen. 34 Cal. 176; 1873. Peery ib. 301. note (all the Judges): 1863. Duffy 
v. U. S .• 2 Colo. 203; 1906. Stnte v. Moran. t·. People. 2() N. Y. 590; 1874, State v. Graham. 
131 la. 645. 109 N. W. 187 ("such fncts. and 74 N. C. 64J. semble; 1915. State v. Lowry. 
so much of the confession as distinctly re- 170 N. C. 730. 87 S. E. 62; 1839, U. S. ~. 
latcs thereto"); 1878, State v. Mortimer. 20 Nott. 1 MeL. U. S. 502. 
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rejected ", as obtained by a breach of faith; the Court, X.\RES. J .. and EYRE. B. (after the 
p[lssage quoted a l1i('. § 823); "This principle respecting confessions has no application 
whate\'er as to the admission or rejection of facts. whether the knowledge of them be ob
tained in consequence of an extorted confession or whether it arises from all;~" other source; 

. for a/act, if it exist at all, must exist invariably in the same manner, whether the confession 
from whieh it is derind be in otller fI!lfpeci.~ true or fabe. Facts thus obtained, however, 
must be full~' and satisfa('toril~' proved without calling in the aid of any part of the eonfes
sian from which they may have been derh'cd; and the impossibility of admitting any 
part of the confession as a proof of the fa('t dearly shows that the fact may be admitted on 
other e"idel1('e; for as 110 part of an improper confession can 'be heard, it can never be 
legally known whether the fact was deri\'ed through the means of such confession or not." 

8. Other Principles applied to Confessions 
• 

§ 860. Burden of Proof; Must the Prosecution show that no Improper 
Inducement existed? Looking at tile general principles of Admissibility 
(antl~. § "184) and the comparative rarity of untrustworthy confessions, as 
well as the contingent nature of the dangers supposed to flow from improper 
inducements, tIle more practical rule would be to receive confessions without 
question, unless they are shown to have been improperly induced, espe
cially since a contrary rule may invoh'e the difficulty of proving a negative. 
011 this question five distinguishable attitudes are found represented in the 
rulings. 

(1) The original English rule was that ihc-p1=OSeclltion (offering the confes
sion) must _ shgw .. that it .. was ..... nH~de 11o!lmfariI1l.i.e. without any improper 
inducement from the person receiving die confession; and this rule is accepted 
in most American jurisdictions.1 -' -------_. _. ,~-'-' 

§ 860. I ESGL.o\Sil; 1 i8:3. Thompson's Case. is admissible unle$8 it appears to be not vai-
l Leach Cr. L .. :3d cd .. 328. semble. Ilotham. uutar)'); Idaho: 191i, State v. Nolan, 31 
B.; 1851. R. v. Warringham. 2 Den. Cr. Co Ida. iI. Hi9 Pac. 2!l5 (undecided); Louisiana: 
44i. Parke, B.; 189:3, R. t'. Thompson. 2 Q. n. ISiS. Stllte v. Johnson. 30 La. An. S81; IS82. 
12. 18; Stnte t'. Davis. 34 La. An. 352 (holding that 

CAN.\DA: 1921. R. 1.'. Read, 62 D. L. R. nil ohjection 1I0t made lit the time is ineffec-
363. Alta; 1921. R. v. Jones. 62 D. L. R. ti\'l~); Maryland: 1904. Watts v. State. 99 
413. Alta. Md. 30. 57 Atl. 542; ilIissouri: 1913. State 

UNITED STATES: Federal: 1883. Hopt v. 1'. Thomas. 250 Mo. 189. 157 S. W. 330 (for a 
Utah. 110 U. S. 58i, 4 SuP .. Ilarlan. J.; Ala- conre~sion taken in writing and signed while 
/lam.a: 181l6. Miller v. State. 40 Ala. 58; ISiG. under arre~t); Ne/mUJka.· 1914. Jones 11. 

Bonner v. State. 55 Ala. 245; 18!lS. McAlpine State. 97 Nebr. 151. 149 N. W. 327; Philip. 
r. State, 117 Ala. !J;~. 23 So. 130; IS99. Curry pine Islands: 1903. U. S. 11. Pascual, 2 P. 1. 
r. State. 120 Ala. :W6. 25 So. 237 (hut a ('011- 45i (applying Act 619); 1905, U. S. v. Ramos. 
(ession not made while under a ('harg/) need 4 P. 1. 3S9 (similar); 1905. U. S. 11. De La 
not be first shown yoluntar~'); 1905, State t'. Cruz,S P. I. 24 (similar) : 1907. U. S. v. Gorospe, 
Stallings, 142 Ala. 112.38 So. 261 (nn unsound 9 P. I. 394 (similar); 1906, U. S. v. Mercado. 
decision); 1910. Green v. State. W8 Ala. 90. 6 p. I. 332 (similar); cantril, but obiter: 1913. 
53 So. 286; California: 1899. People v. Castro. U. S. v. De los Santos. 24 P. I. 329, 358; ac-
125 Cal. 521. 58 Pac .. 133 (to a sheriff); Flor- cord: 1914. U. S. v. De Leon. 27 P. 1. 506, 511; 
ida: 1909. Daniels v. State. 57 Flu. 1.48 So. Texas.' 1857, Cain v. State, 18 Tex. 390; Vir-
747 (for statements made under arrest, it ginia: 18iO, Thompson's Case, 20 Gratt. 731. 
must first clearly appear that the party was But in allY case the trial Court may prop. 
advised of his rights and spoke voluntarilY) ; erly be presumed to have found the necessary 
Georgia: 18i3. Eberhart 11. State. 40 Ga. 608 preliminarY facts until the opposite is shown 
(holding that the State mUlit first show the in the record.' 1905. Whatley v. State, 144 
attendant circumijtsnces, but the statement Ala. 68, 39 So. 1014. 
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(2) The English judges occasionally went still further, with a rule that 
where the accused had been in charge of a per80n in authority other than the 
one to whom the confession was made, the prosecution must show the absence 
of an inducement from the former as well as from the latter.2 

(3) The view has also found representatives that the proseC'ution must, 
not merely in the above circumstances, but in all cases, show the absence of 
an inducement from any olle else and not merely from the per.~on receiving the 
t'OIife8sion.3 This is an absurd extreme. 

(4) A few jurisdictions regard the confession as 'prima facie' admissible, and 
require the defendant to show that the alleged improper inducement existed.4 

This h, the practical and natural rule; for if there is any reason to object to 
the confession, no one can know it better than the defendant. Of course, 
he should be admitted to testify to this question of fact preliminary to the 
Court's ruling, without waiving his privilege. 

(5) A modern English ruling takes a middle path, and seems to receive 
the confession unless attacked by evidence of an improper inducement, and 
then in case of doubt leaves upon the prosecution the burden of convincing 
the Court of the admissibility.5 

§ 861. Judge and Jury; Whether the Confession is Volunta.ry, is a. question 
for the Judge. The admissibilit~· of the confession, as affected by the fore
going rules, is a question for the judge, on elementary principles defining the 
functions of judge and jury: 1 

1881, HA:lnlmw, J., in U. S. v. Siolle, S Fed. R. 256 (naming, as the excluding facts, 
the nature of the threat or promise, and the authority of the person confessed to): "The 
elements enterinJ,: into the preliminary inquiry by the judge are [the foregoing]. Both 
these questions being answered in the affirmative, the evidence is excluded as a matter of 
law, the judge trying the facts ail in other cases of mixed questions of law or fact; but 
either being answered in the negative, the evidence goes to the jury, and thereupon they 
try this as they do all the other facts of the case, giving such weight to the confessiun as 

• 1840. R. r. Courtenay, 2 Cr. & D. G2 
(under arrest, after a constable, who wa~ not 
produced. had been with the accused; held 
doubtful); 1831. R. t'. Swatkins. 4 C. & P. 5·l\} 
(confession to one constable just after lin in
terview with another); IS73, State t'. Gnrvey, 
25 La. An. H13. semble. 

Contra: 188a. BOllt r. Utah, 110 U. S. 585, 
4 Sup. 202; Hl04, Jenkins t'. State, 110 Ga. 
431. 4G S. E. 628. 

3 1876, State v. Garvey, 28 Lu. An. D25 
(that the prosecution must negative compul
sion, not only of B.. but of anyone else). 

• Ala. 1920. Carr v. State. Ii Ala. ApI'. 53D. 
85 So. 852 (reversing the original rule of this 
State); Haw. 1867. R. v. Paakuula. 3 Huw. 30, 
34; I lid. 1897. Hauk v. State. 1-18 Ind. 238. 46 
N. E. 127,47 N. E. 4\J5 (a written confession. 
etating it to he mllde freely, assumed to be 
voluntary), H)07. Thurman v. State. 169 
Ind. 240, 1:>2 N. E. U4; 1908, State v. Laughlin, 
171 Ind. (jG, M N. E. 756 (under St. H105, 

c. 168, § 239); la. 1904, State v. lcenbice, 12G 
Ia. 16, 101 N. W. 273. semble; Me. 1902, 
State 11. Grover, D6 Me. 363, 52 At!. 757; 
11!G.88. 1878, Com. t'. Sogo, 125 Mass. 213; 
1879, Com. v. Culver, 126 id. 4(;4; Mo. 19~2, 
State 11. Reich, Mo. ,239 S. W. 835; ,V. Y. 
1908, People v. Rogers, 192 N. Y. 331,1:>5 N. E. 
135 (approving the above text) ; Oh. 1874, Rufer 
v. State, 25 Oh. St. 469; Oklo 1921, Mays ~. 
State, Ok!. Cr. ., 197 Pac. lOtl5; P. R. 1904. 
People 11. Rivera. 7 P. R. 325. 313; 1905. 
People v. Dones, 9 P. R. 423. 428; 1909. 
People t'. Martinez, 15 P. R. 725; 1912. Peo
ple V. Almestico, 18 P. R. 314. 324. 

4 R. v. Thompson, 1893, 2 Q. B. 12, 18, 
Cave. J. ("in cllse or doubt"); 1920, R. v. 
Trenholme, (j1 D. L. R. 316, Que. 

,861. I Ante, § 12 (admissibility and 
weight): § 487 (determination of testimonial 
admissibility) ; pod. § 2550 (judge and 
jury). 
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2 Alabama: IS76, Bonner r. State, 55 Ala. McKenzie. 14·! Mo. 40. 45 S. W. 1117; 1919, 
246; 1881. Young v. State, GS Ala. 5iS; 18S1. Com.!'. Russ, 2:32 Mass. 58. 122 X. E. 176 
Redd t·. State. G9 Ala. 260; 1895. Stone 1'. (wife-murder); Net'ada: 1909, State v. Wil. 
State. 105 Ala. 60, 17 So. 114; 1895. Burton Iiams. 31 Nev. 360, 102 Pac. 974. Bomble: 
'. State. 107 Ala. 108, IS So. 285 (quoted ,Yew Jersey: 1906, State t·. ~lonich. 74 N. J. 
supra); 1900. Brown v. State. 124 Ala. 7G. L. 52!!, 64 At!. 1016 (good opinion by Pitney. 
27 So. 250; 1901. Huffman v State. 130 Ala. ,J.; quoted alltc, § 1451, n. 1; Bullock t'. State. 
89, 30 So. 394; 1902. McKinney t'. State, 13·1 infra. n. 3. repudiated; Bettling the doubt ill 
Ala. 134, 32 So. 726; Colorado: 1913. Harris State v. Young. infra, n. 3): 1912. State v. 
r. People, 55 Colo. 407, 135 Pac. 785; Florida: Kwaitkowski. 83 N. J. L. G50, 85 Atl. 209 (fol-
1891, Holland v. State, 39 Fla. 178,22 So. 298; lo,,;ng Statev. Monich); 1914. State v. Dolan. 
1920, Bates v. State, 78 Fla. 672, 84 So. 3i:l; 86 X. J. L. 192.90 Atl. 103·! (the finding of fact 
Iowa: 1905, State t'. Willing. 129 Ia. 72. 105 is not re\;ewable. if there is any legal e\;dence 
N. W. 355, 3emble; Kentucky: 18n1. Dugan to support it): Ohio: 1S7·1, Rufer v. State, 25 
v. Com., 102 Ky. 241. 43 S. W. 418; HJUli, Oli. St. 469; Pcn1l3ylmnia: 1851, Fife v. Com .• 
Howard v. Com., 28 Ky. 737. 90 3 W. SiS; :l9 Pa. 437; South Carolina: 1852, State 11. 
1906, Pearsall v. Com., 29 Ky. 222. 9:! S. W. Vaigneur. 5 Rich. L. 400; 1856. State v. Oos-
589; M<usacilu.aetts: 1830, Com. 1'. Knapp. sett, 9 Rich. L. 435; South Dakota: 1908, 
9 Pick. 495; 1879, Com. v. Cuh'er, 1261\1ass. State v. Landers, 21 S. D. 606, 114 N. W. 717; 
464 (good oJpinion by Lord, J.); M"s8ollri: Texas: 1851. Cain v. State. 18 Tex. 390; Vir-
I&H. Hawkins v. State, 7 :\10, In:!; ISiG, oinia: 1853. Smith's Case, 10 Oratt. 737; 
State v. Duncan, 64 Mo. :lU5, 1S(JB, State v. WiscQ1l<Iin: 1905, Hintz v. State, 125 Wis. 
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§ 861 TESTIMONIAL CO!vE\lUNICATION (CHAr. x.~\"IIT 

But in comparatively recent times the heres:-' of lcuving the question to the 
jury has made rapid strides. To say that it i~ a question for the jury may 
mean one or-two things. It may mean that tIll' confes;;ion goes in any case 
to the jury to accept or to reject or to gh'c such weight as the jlry chooses; 
this practically abolbhes all the foregoing limitations, and would be in this 
aspect a desirable rule. nut it may and commonly does mean that thc jury 
may be allowed to measure ,it by the foregoing legal tesis, and to reject it as a 
judge would if the tests are not fulfilled. This is decidedly improper; first, 
because it makes abject surrender of the fixed principle (anie, § 12, post, §§ 48i, 
2550) that all questions of admissibility are questions of law for the judge 
only; secondly, because, in pflrticular, the confession-rules are artificial, 
based on average probabilities or possibilitics only, and do not attempt to 
mcasure the ultimatc value of a given confession, and the tribunal which is 
to weigh all evidence finally ought not to be artificially hampen.'fl by them; 
thirdly, because the jury is not familiar enough with them to attcmpt to 
employ them. Nevertheless, many Courts to-day hold that, after the judge 

\ has applied the rules and admitted the confession, the jury are to p.ppl~· them 
! again, and by that test may reject it.3 This unpractical..heres~:.;fails to ap-

. , . - -~'--'-'~-. . 

405. 104 N. W. 110; Roszczyniala 1'. State. v. Biossllt. 206 Mich. 334. 172 N. W. 933; 
ib. 414. 104 N. W. 113; Wyoming: 1906. 191G. People v. McClintic. 193 Mich. 589. 160 
Clay v. State. 15 Wyo. 42. 86 Pac. 17. 544. N. W. 461; 1921. People v. Johnson. 215 ~Iich. 
semble. 221. 183 N. W. 920; Mississippi: 1874 • 

• Federal: 1896. Wilson 1'. U. S .. 162 U. S. Garrard r. State. 50 Miss. 152; Misoo!,ri: 
613. 16 Sup. 895; Columbia (Dist.): 190-1. 1903. State v. Jones. 171 ~Io. 401. 71 S. W. 
Shaffer v. U. S .. 24 D. C. App. 337. 38.5; Geor- 6S0 (confession held to be properly submitted 
gi(l: 1902. Price 1'. State. 114 Ga. S55. 40 S. to the jury to find); 1905. State 11. Stebbins. 
E. 1015; 1!l05. Griner t·. State. 121 Ga. fi14. 18S Mo. a87. 87 S. W. 460 (this opinion faces 
49 S. E. 700; 1920. Thoma~ ". State. 150 Ga. buth ways); Montana: 1903. State v. Tighe. 
269. 103 S. E. 244: Iowa: 1901. State 11. 27 Mont. 327. 71 Pac. 3; Nebraska: 1909. 
Storms. !l3b. 385. 85 N. W. 610 (if the Court Hcddendorf v. State. 85 Nebr. 747. 124 N. W. 
is in doubt); 1905. State 'D. Westcott. 130 Ia. 150; New Jer8ey: 1!loo. Bullo('k v. State. 
1. 104 N. W. 341 (State v. Storms followed); 65 N .. r. L. 557. 47 At!. 62; New Mexico: 
1907. State v. VOIl Kutzleben. 136 b. 8!l. 113 1!l21. StrIte t·. MeDaniels. N. M. • 196 
N. W. 484; 1907. State ·v. Foster. 131; Ia. 527. Pac. 14fi; New York: 1900. People 1'. Zigouras. 
114 N. W. 36; 1909. State v. Bennett. 143 Ia. 163 N. Y. 250 . .57 N. E. 46.5 ("It was the de-
214. 121 N. W. 1021; Maryland: 1!1l0. Too- fendant's right to Imve it submitted to the 
mer v. State. 112 Md. 285. 76 At!. 118; Mas- jury whether the statement was a voluntary 
8acfluaetl8: 1894. Com. v. Burroughs. 162 Mass. one"); !!loo. Penple v. Meyer. 162 N. Y. 357. 
513. 39 N. E. 184 (where the judge upon a 56 N. E. 758; 1903. People v. White. 17fi N. Y. 
conflict of evidence feels unable to decide); 3:31. fiS N. E. 630; 1 !l09. People v. Randaz-
1897. Com. v. Bond. 170 Mass. 41. 48 N. E. zio. 194 N. Y. 147. 87 N. E. 112 (a singular 
756; 1903. Com. v. Antaya. 184 i\Iass. 326. ruling); North Carolina: 1921. State v. Dan· 
68 N. E. 331 (and they may he left to decide nelly. -N. C. .107 S. E. 149 (in trial Court's 
what part. if any. was made after the im- discretion); Ohio: 1896. Burdge v. State. 53 
proper inducement); 1885. Com. v. Preece. 140 Oh. 512. 42 N. E. 594 (if the Court is in doubt) ; 
Mass. 276. 5 N. E. 494 (" the humane practice" Oklahoma: 1912. Gonzruus v. State. 7 Oklo 
is for the judge. if he admits the confe~sion. Cr. 444. 123 Pac. 705; 1921. Mays t·. State. 
after a conflict of evidence. to tell the jury Ok!. Cr. • 197 Pac. 1065; Pennsylvania: 
that" they should ex dude the confession. if 1899. Com. V. Epps. 193 Pa. 512. 44 At!. 5iO 
upon the whole evidence in the case they arc (after Court's ruling on admissibility. if there 
satisfied that it was not the voluntary act of the is a contradicting evidence. queetion of vol
defendant"); 1905. Com. v. Tucker. lS!ll\Iass. untariness is to be left to the jur~·. who nre to 
457. 76 N. E. 127 (Com. tl. Preece approved); reject if not voluntary); 1910. Com. V. Aston. 
1919. Com. v. Sherman. 234 Mass. i. 124 N. 227 Pa. 112. 75 At!. 1019; Porto Rico: 1906. 
E. 423; Michigan: 1906. People V. Maxfield. People D. Kent. 10 P. R. 325. 362; .'].-;-.,:!4 
146 Mich. 103. 108 N. W. 1087; 1919. People Dakota: 1902. State V. Vincunt. 16 S. D. 62. 
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preciate the clementar~' canon of admissibility, and in that aspect its judicial 
e1..i:ension has been a discouraging circumstance. 

In determining admissibility: . - . 
(1) The Jiidiie;inu~tilear the dcfewln-nt'.'f evidence (including evidence from 

cross-examination of the prosecution's witnesses) upon the issue of yoluntari- W' 

ness;4 although under the heterodox rulc this could logically be dispensed with;5 ./tY 
(2) The i.1l!.Y, during the hearing of this eyidenc~ • ..1!wyJ,J1Lwithdratt'1l,6 as \ 

is proper during all proof and arguments upon questions of admissibility 
(post, § 1808); 

(3) But, when a confession is ruled to be admissible, the same evidence 
and all other circumsiance,v affecting the weight of the confession may be intro
duced for the jur~r's ultimate consideration. i 

91 N. W. :347; 1910, State v. Allison. 24 S. D. iug (>11>'1' aPIIC/J\'ed; her(' the trial (" ')urt had 
622. 12-1 K. W. 747 (if the evidence is ('on- refused to allow further questionirog of a police-
flicting); 1910, State 1'. Muntgomery. 26 S. \\'itncs~ as il1\'oldng ('onfusir;n of issues); 
D. 539. 12S N. W. 71S; Te:ra.,: 1891', Ham- ISt!8. Com. v. Morrell, !J9 Mass. 542; 1899. 
lin 1'. State, a9 Tex. Cr. 579. 47 S. W. 656; COlli. 1'. Epp~. 193 PII. 512. 44 Atl. 5iO; 1902, 
Utah: 1909. State v. Wells. :35 Utah 40U. 100 State ". Haworth. 24 Utah 3!l8. 68 Pac. 155 
Pac. 6SI; WashinO(flI': 1904. State 1'. Wash- (defendant not allowed to cross-cxamine; 
illg, 3S Wash. 465. 78 Pac. 1019; 1912. Stllte but here the fnets desired to IJC examined 011 

V. Wilson. 68 Wash. 404. J::?3 I'a!'. 795; 191i. would not of thellls£>ln's hllve excluded the 
Stute v. Kelch. 95 Wash. 277, JU3 Pac. 757. <,,,nfc.sion); 1909. State 1'. Wells. 35 Utah 

Undecided: 1902. State t·. Young. 67 X .. J. ·100. 100 Pal'. 681 (the defendallt is entitled 
L. ::?2:~. 51 At!. 9a9 (r,uestion expressly left to r·ro"s-examinc. but not to offer other e\'i-
un derided. in ~pite of . obiter dicta' in prior denl't·. bcfOT(' the ruling; the opinion. though 
rulings). eiting ~ome 2.5 caoes from other jurisdictions. 

Compllre the similar heresy for dyino dec- docs not cite its own decision in State v. lia. 
lara/iolls (pos/ § 1451). worth). 

• 1920. People v. Columbus. Cal. AI'''. • lilO;;. Griner 1'. State. 121 Ga. 614. 49 
-. 1!l4 Pac. 2SS; 1920. ilates v. State. is ~. E. iOO (not error not to withdraw); 1905. 
Fla. 072. IH SO. 37a (and if by later cviden('c State r. fltchhins. 188 Mo. a87. 87 S. W. 460; 
the confession r.ppears inadmissible. it should 1902. Statc r. Gruff. 6S N. J. L. 287. 5a Atl. 
be struck Ou~); 1904. Zuekerman r. Pcoplt·, Slj; HlOO. Kirk I'. Terr .• 10 Okl. 46. 60 Pac. 
21:~ 111. 114. 72 N. E. i41 (cmhezzlelllent.; 7!1~ .(as a prcferabl.e ~ml(:tire); l.o0~' H_~rrold 
the judge may hear both sides); 1!l22. People 1'. I err.. 18 Okl. 39i). 1;9 Pac. 20_ (Kirk v. 
v. Knox. a02 III. 471. 1:l4 N. E. 92:l; 18i!). Terr. followed); I!JIO. State v. Barker. 56 
Com. 1". Culver. 1:l6 Mass. 4G4; l!Jla. State ". Wa~h. 510. IOU Pac. la;j (but not necessarily). 
Thomas. 250 Mo. IS9. 157 S. W. :336; 1890. ; 1881. Young v. Stntf'. 68 Ala. 578; 1881. 
People v. Fox. 121 N. Y. 449. 24 X. E. 923 Hedd t. fltate. 6!1 id. !WO; 1900, State r. WiI-
(written confession; the judge's rejection of liams.:ll XC\·. 360. 102 PII!'. 974; 1916. People 
the defendant's e\'idence until the defendant's V. Taranto. 217 N. Y. 199. III X. E. 753 (the 
own ca~e was introdurcd. under a promise tu defendant was allowed to explain that "I 
strike Ollt the ('nnfes~inn if theu found to he heard anybody [takcn tn tlw sheriff's office] 
inadmissible. held errlJncou:;); WOS. Pcople got a g,,,,d licking. and I was afraid I might 
V. Rogers. 192 X. Y. ;j;jl, 85 X. E. 135 (hut I(et a licking m~'self"); 1900. Kirk r. Terr .• 
tlwr(' must be a proper offer of su~h evidence) : 10 Ok!. 46. 60 PIIC. 797 (if hel';; admissible. the 
In:!2. People t'. Xunziato. !:!:3a K. Y. :394. 135 jury ma:; hear the circumstdnces of confession. 
N. E. 827 (the trial Court must receive nil "not for the purpose of passing on its com· 
evidence properly tend('red by defendallt. petent'y. but in order to determine the weight 
and cannot draw the line at II certain point; and eredibiliiY"); 1910. State v. Barker. 56 
unsound); 1910. Berry V. State. 4 Ok!. Cr. Wash. 510. 106 Pac. 133. 
202. 111 Pac. 676 (appro\'ing the text The following ruling tllkes accoun t of the 
above). principleB of modern psychology mentioned 

• 1893. Brady v. U. S .. 1 D. C. App. 246. post. § 9a5: 1922. People 1'. Joyce. 233 KY. 
248 (trial judge held to have had the diocrf'- til. 1:34 N. E. SaG (murder; the defendant 
tion. lifter hearing e\·idencc. to IIdmit the eon- held entitled. when claiming thllt a confession 
fe~,:i(," without rereh'ing the defendant's made to the police was untrue, to show by 
own testimony to prove the improper induce- experts that his mental capacity was that of 
ment); 1893. Hardy v. U. S .• 3 id. a5 (preccd- a child and that he was susceptible to pressure). 
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§ 862. Discretion of the Trial Judge. No plain tendency has appeared, in 
this department of the law, to leave anything to the final determination of 
the trial judge (ante, § lG). Although that policy is worthy to be favored, 
in a few instances only have the Courts of appeal reall~' carried out their 
nominal adherence to it by refusing to re\'iew the trial Court's de
termination.1 

§ 863. Other Principles applicable to Confessions (Proving all the Parts, 
Reduction to Writing by a. Ma.gistrate, Confessions of Third Persons and Co
Conspirators, Sufficiency for Conviction when Uncorroborated in Homicide, 
Bigamy, a.nd Divorce). The foregoing rules are all that depend upon the 
general principle of Testimonial Qualifications as applicable to confessions. 
But, as with all evidential material, other principles not peculiar to confessions 
occasionall;y come into play: 

(1) How far all parls of the confession may be or must be used involves the 
general principle of Completcness (post, §§ 2097, 2115). 

(2) How far 'mere silence when charged, or other conduct not employing 
words, amounts to a confession, invoh'es a general principle of Admissions 
(post, § 10(1). 

(3) When a confession is reduced to writing before a magistrate, the question 
arises whether the written rCl,ort of the magistrate is to be the exclusive tes
timonial proof of the confession (post, §§ 1326, 13-19). 

(4) In the same situation, the proof of the execution of the writing is often 
provided for by a statutory method, as in the case of many other writings, 
and im'olves the principles of Authentication (post, §§ 1667, 2164). 

(5) Why the confession of a third jJer.~on is not admissible as a Declaration 
§ 862. I Canada: 1915. R. 1'. De l'oIesquito. 

26 D. L. R. 464. B. C. (trial judge's ruling 
reversed. the facts not being cOllflil'ting); 
Unitcd Siales: 1921. Mortnll v. State. Ala. 
-" 89 So. 655; 187:3, Runnells !'. State. 28 Ark. 
121; 1897. Williams v. State. 6:l Ark. 527, 39 
S. W. 70!); 1915. People t'. Burns. 27 Cal. 
App. 227. 149 Pac. 605; 1899, Fincher !'. People. 
26 Colo. 169. 56 Pac. 902 (" to some ext.ent ") ; 
1 922. O'Donnell t'. People. Colo. ,:.lO-l 
Pac. 330; 1893. Hardy v. U. S .. :l D. C. App. 35. 
46; 1895. Travers o. U. S .• 6 D. C. App. ·150. 
459; IS!)8. State t'. Willis. 71 COlin. 293. 41 
Atl. 820; WOO. State v. Cross. 72 Conn. 722, 46 
Atl. 148 (the trial Court's determination is 
final as to the facts. and perhaps also to a 
further extent); 1897. Holland t'. State. 39 
Fla. 178, 22 So. :.!98 (the trial Court's discre
tion controls in finding the fucts. hut nnt as to 
the rule applicable): 1895, Bartley v. People. 
156 Ill. 234. 40 N. E. 831; 1907, Thurman v. 
State. 169 Ind. 240. 82 N. E. 64; 1901. State v. 
Storms. 113 Ia. 385. 85 N. W. fHO; 1902. 
State 1'. Edwards. 106 La. 674. 31 So. 308; 
1902. State v. Grover. 96 Me. 363. 52 Atl. 757 ; 
1909. State v. Berberick. 38 Mont. 4:13. 100 
Pae. 209; 1898. Roesel v. State, 62 N. 
J. L. 216. 41 Atl. 408; 190G, Stute 
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,'. Monich. 74 N. J. L. 522. 64 At!. 1016 
(the only questicn on rc\;ew is whether there 
was evidence to support the trial judge's find
ing of ndmissibility); 1909. State 1'. Zeller. 
77 N. J. L. 619. 73 At!. 498; 1869. State 1'. 

D[l\'is, 63 N. C. 580; 1880. State v. Vann. 
82 N. C. 632 (whether hop!! or fear existed is 8 

question of fact for ,the trial court to decide; 
but what constitutes an excluding hope or 
fear is a question of law. on which the decision 
helow is not final); l!Joo. State v. Page. 127 
N. C. 512. 37 S. E. 06; 1857. Fife u. Com .. 29 
Po.. 43i (trial Court's discretion will be re
viewed only in an extreme cas!!); 1904. State 
v. Rogoway. 45 Or. 601, 78 Pac. 987. 81 Pac. 
234; 1912. Stat!! t'. Humphrey. 6:l Or. &l0. 128 
Pac. 824; 191:!. State v. Spanos. 66 Or. 118. 
l:l4 Pac. 6; 1895. State t'. Derrick. 44 S. 
C. 344. 22 S. E. 338; 1897. State v. Can
non. 49 S. C. 550. 27 S. E. 526; 1895. State 
v. Gorham. 67 Vt. 365. 31 Atl. 845 (trial 
Court's ruling is final. if evidence is conflict
ing); 1897. Connors v. State. 95 Wis. 77. 69 
N. W. 981; 1905. Hintz 1'. State. 125 Wis. 
405. 104 N. W. 110 (as to the existence of 
the inducement); Uoszczyniala v. State. 125 
Wis. 414. 104 N. W. 113. 



§§ 815-867] CONFESSIONS: SUXDR Y PRE\'CIPLES § 863 

against Interest, under the exception to the Hearsay Rule, is discussed under 
the Hearsay Rule (post, § 1476). The confession of a co-conspirator or co
defendant is receivable, if at all, under the general principle of Admissions 
(post, §§ 1076, lO79). 

(6) Certain kinds of confessions are sometimes held not sufficient for 
conviction without corroboration, in particular, in criminal cases generally 
(post, § 2070). in proof of the' corpus delicti' (post, § 2073), in bigarny (post, 
§ 2086), and in divorce for adliltery (post, § 2067). 

9. Status of the Doctrine of Confessions 

§ 865. Explana.tion of Sentimental Excesses in the Law of Confessions. 
That absurdities have disfigured the law of the admissibility of confessions, 
that the excessive caution in listening to them has given an appearance of 
sentimental irrationality to the law and has obstructed the administration of 
justice, cannot be denied, and has often been conceded by judges. "I con
fess," said Baron Parke,1 "that I cannot look at the decisions without some 
shame when I consider what objections have prevailed to prevent the recep
tion of confessions in evidence; and I agree with the observation of Mr. Pitt 
Taylor, that the rule has been extended quite too far, and that justice and 
common sense have been too frequently sacrificed at the shrine of mercy"; 
and Mr. J. ErIe added: "I am much inclined to agree with IHr. Pitt Taylor; 
and, according to my judgment, in many cases where confessions have been . 
excluded, justice and common sense have been sacrificed, not at the shrine of 
mercy, but at the shrine of guilt." 

In the middle of the 1800s the perversion of normal reasoning had gone 
so far that counsel were able to advance seriously the argument that" the 
law assumes that a man ma~' falsely accuse himself upon the slightest in
ducement." 2 No limits were fixed to the apparent influence of this atti
tude; and it even came to be urged that an accused person should be dis
suaded from confessing, so that this notion had to be rebuked from the bench.3 

The spirit that thus tended to prevail in the law has been properly described 
" as a weak sentimentalism towards criminals" ,4 and it assuredly had un-

§ 865. I R. v. Baldry. 2 Den. Cr. C. 445; 
so also Kelly. C. B .• in 12 Cox Cr. 180: "The 
cases including confcssions on the ground of un
lawful inducement have gone too far for the 
protection of guilt"; Hayes. J .• in 15 Ir. C. 
L. ti5: "an exhibition of morbid sensibility 
towards criminals." 

So also. Phillips. Evidence. lOth cd .. 1852. 
p. 543; McLean .. J .• in U. S. t'. N ott. 1 ;.\lcLean 
501; Hammond. D. J .• in U. S. 1'. Stone. 8 
Fed. R. 255. 256. 262: Harlan. J .• in Hopt v. 
Utah. 110 U. S. 5S4. 4 Sup. 202; Wells, J .• 
in Beery c. U. S .. 2 Colo. 211. 213; Lee. J .• 
in Smith's Case. 10 Gratt. Va. 739; Moncure. 
. 1 .. ill Shiftlet's Case. 14 Gratt. 659. 

• Mr. lIiIills. arguendo. ill R. 17. Baldry. 
!upra. • 

3 Gurne~·. B .• in R. v. Green. 5 C. & P. 312 
(1832): "He ought not to be dissuaded from 
making a perfectly voluntary confession. be
cause that is shutting up one of thl! sources of 
justice." 

The artificiality developed I]nder this judi
cial attitude is illustratl!d by till! instance of 
a British constable. who when asked at the trial 
whcthl!r the prisoncr had not made a state
ment,. replied. "No; he was beginning to do 
so; but I kllew my duly better. and I prevcnted 
him" (Forsyth. Hortensius the Ad\·ocate. 3d 
cd .. 292). Sec the quotation and thc rulings 
arlle. § 84.7. 

• Paxson. C. J .• in Com. 17. Clark. 130 Pa . 
650. 18 Atl. 988 (1890), uttering a rebuke 
similar to that of Gurney. B. 
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§ 865 TESTIMONIAL COl\Ii\WNICATION [CHAP. XXVIII 

fortunate results. But no policy and no institution is without its reasons 
and its explanation; and before we can understand how to deal with this 
spirit in our law and \yhat to expect of it in the future, we must ask what 
the explanation of its existence was. 

(1) A first reason certainly was the character of person usually brought 
before the judges on charges of crime. In all countrics having the social 
cleavages and the feudal survivals of England in the 1700s and early 18005, 
the offenders against the criminal law come in the far greater proportion 
from what arc known as the" lower classes." This was especially the case 
(down to the era of the Heform Bill, when nearly two hundred capital crimes 
·were swept from the statute-book) at the time when the great multitude of 
grave offences involved merely those petty forms of property-crime which 
may be the natural result of only hopeless po\'erty and not necessarily of 
an abandoned life or a professional profligacy. Furthermore, the same social 
cleavage is also accompanied, in all countries, with a subordination, a sub
mission, half-respectful and half-stupid, on the part of the" lower classes" 
towards those in authority, an attitude especially marked, though not 
solely found, among the peasantry and towards the squires and other landed 
superiors on whose will hangs the tenant's fortune. The situation of such It 

peasant charged by his landlord with poaching and urged to confess, the 
situation of the maid urged and threatened by her mistress to confess a petty 
theft, involves a mental condition to which we may well hesitate to apply 
the test of a rational principle. \Ve may believe that rationally a false con
fession is not to be apprehended from the normal person under cl'rtain paltr.v 
inducements or meaningless threats; but we have here perha,ps a person not 
to be tested by a normal or rational standard.s It is useless to attempt to 
measure' a priori' what allowance should be made; and we do Hot find th:tt 
the law ever did make any exact allowance explicitly based on such n. con
sideration. But if we put ourselves in the place of those judges (at the end 
of the 1700s, when a motive of decency and humanity in the criminal law 
began to be felt), we may easily understand that, as they found before them 
in the ordinary case persons of the above sort, one of the first suggestions 
of these new notions would be to reftlse. great weight to the 'Jtterunces of 
such persons made under the influence of their social superiors. 

This, then, was certainly one of the reasons why, in one way or another, on 
principle or without principle, many judges came to set themselves against 
the use of confessions, and to exclude them on pretexts which were in them
selves trifling and irrational but in fact represented a fixed judicial senti-

• 

ment. It is not easy for us, to-day, and in most parts of this country, to 
realize this attitude; but it had a very real influence. 

(2) Another reason is found in the absence at that time of the right of 
appeal in criminal cases, and the practical creation of the law of confessions 

$ .. Most persons nccusec! of crime are poor. stupid. and helpless" (Stephen. History of the 
Criminal Law. I. 442). 
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§§ S15-86iJ CONFESSIONS: FUTUHE OF THE RULE § 865 

by isolated judges at Nisi Prius without consultation and on independent 
responsibility. In order to solve any doubts which might arise in his mind. 
the Nisi Prius judge was obliged to consult casually-accessible colleagues or 
to reserve the question for a meeting of all the judges; and the natural dis
inclination to such a delay, to becoming the source of trouble to his profes
sional associates, and to bringing perhaps upou himself the reflection of 
having had unnecessary doubts, made this course always a disagreeable one 
and It last resort. 6 The result was that the judges commonly preferred to 
eliminate the questionable evidence altogether, to try the case on whatever 
other evidence could be mustered, and to soh'e all questions that were even 
arguable (whether the judge himself had doubts or not) in favor of the accused.7 

As the exact distinction was not always preserved between rejecting a con
fession because it was clearly inadmissible and rejecting it merely because 
a possible objection existed, the law of confessions came to be built up out 
of rulings which were strictly not precedents at all, but merely expressions 
of the cautious attitude of a careful I\isi Prius judge, and not fitted to be 
taken as precedents. That this was their true place may be seen by a com
parison of the Nisi Prius rulings with the full-bench decisions; for the leading 
judgments of the full bench . in such cases as Gibney's, 1\1oore's, \Vheater's, 
Scott's, Baldr~"s are precisely those in which rational principles are most 
clearly supported and the narrow hesitation of the 1\isi Prius rulings re
pudiated and their tendency from time to time checked. To the natural 
influence, then, of the badly-constructed system of judicial organization we 
must attribute much of the apparent irrationality that disfigured the law of 
confessions. 

(3) A third reason, and one ampl~' sufficient in itself to account for the 
narrowness of confession rulings. and for much besides, was the extraordi
nary handicap placed upon the accused at common law in the shape of his 
inability either to testify for himself or to have counsel to defend him. The 
right to have the aid of counsel was not granted as a general one until 1836; 8 

and although as early as 1750 it had become customary to allow counsel to 
cross-examine for the accused and to do everything but address the jUQ',9 

this custom was by no means unbroken and fell far short in efficiency of 
being equh'alent to a right. The competency to testify on his own behalf 
was for long withheld from the accused person; 10 and the unsworn address 
to the jury, which he was allowed to make, was very different from the right 
to testify in his own behalf, and was probably not of great consequence as 

'There are twent~· reported Nisi Prius rul
ings on confessions for e\'ery full-bench deci
sion. Nor did the creation of the Court for 
Crown Cn.scs (in 18(5) much im\lro\"(~ matters. 
for it contained less than half (five) of all the 
judges (so that its authority was not repre-
6Cntath·e). nnd the reservations of questione 
for it do not seem to have been more fre
quent. 

7 Said Baron Parke. in IS52, commenting 

on the state of the law. in R. v. Baldry (2 Den. 
Cr. C. 4:~11): .. We all know how it occurred. 
Every judge decided by himself upon the ad
missibility of the confession. and he did not like 
to press against the prisoner. and took the 
merciful \'icw of it." 

86 & 7 Wm. IV. c. 114. § 1. 
9 Stephen. Hidtory of the Criminal Law. 

I, 425. 
\0 Until 1898. St. 61 & 112 Viet. c. 36. 
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§ 865 TESTI;\lO:\UL CO:MMUNICATION [CHAr. XXVIII 

furnishing testimonial ll1aterial.1! In "iew of the apparent unfairness of a 
system which practically told the accused person, " You cannot be trusted to 
speak here or elsewhere in ~'our own behalf, but we shall use against you 
whatever you may have said", it was entirely natural that the judges should 
employ the only makeweight which existed for mitigating this unfairness 
and restoring the balance, namely, the doctrine of confessions. 

They tried to restore the balance by excluding confessions upon e\'ery avail
able pretext. There was a definite doctrine which legitimately applied to 
confessions and might rationall~' exclude them in certain rare cases, and on 
this doctrine the judges inclined to la~' \'iolent hands, and to use it as a weapon 
for that general exclusion which commended itself to their sense of fairness. 
In itself, however, it had "ery narrow limits, utterly insufficient to accomplish 
the purposes which fairness dictated; and the result was that, while the 
purpose was a good one, it overbore the principle, which was thus wrested 
beyond its legitimate usc. lIenee an irreconcilable conflict between the 
normal and accepted theor~' or principle for excluding confessions, and 
the abnormal use practically made of it for ulterior purposes. Damage 
was donc to legal principle; but fortunately 110t damage so serious that 
it cannot be cured, now that the conditions leading to it have in part at 
least disappeared. 

In view of these considerations, it is easy to see why the law of Confes
sions came to develop what scem to us, in another community amI in other 
times, absurd and dangerous sentimentalities, and why there is no necessity 
whatever for our retention of the distortions and irrational excrescences 
which, as handed down to us in the English rulings of the early 18005, have 
served to obscure the correct and entirely rational principle of exclusion 
applicable to confessions. 

No one of these three considerations above pointed out applies to our 
conditions. The spirit of the community, whether we choose to call it b~' 
the name of Liberty or by the name of Anarch~' (and it has certainly the evil 
as well as the good savor), is a spirit of fearlessness of superior social and 
political power; of restiveness and struggling against bonds, not of orderly 
submission; of bold (if superficial) readin'ess to claim" rights", not of ig
norant surrender to demands; and, in general, of keen appreciation of the 
possibilities of evading justice, rather th,an of cowed obedience to any author
ity however oppressive. Furthermore, the power of re"ision of confession
I.aw on appeal to the higher tribunal is unh·ersal. Finally, the accused 
person may everywhere testify for himself, and has the fullest assistance 
of a bar not remarkable for its scrupulousness in criminal cases. All those 
circumstances are thus wanting which explain and excuse the unnatural 
development of the law of confessions in the hands of the English judges 
of a past generation. There is for us no sueh c)."planation and no such excuse. 
The perpetuation today of the Nisi Prius doctrines of the first part of the 

1\ Compare § 5i9. all/r. 
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§§ 815-867) CONFESSIONS: FUTURE OF THE RULE § 865 

1800s is now nothing but sentimentalism, a false tenderness to guilty ones, 
and an unnecessary deviatioI! from principle.12 

The orthodox principle, that a confession may be excluded when the induce
ment was such as probably to produce an untrue cnnfession, is amply fair 
and cautious, and should be applied in its original and pure form. 

§ 866. Value of Confessions; Explanation of Conflicting Opinions. But, it 
may be a.:>ked, even after eliminating all these explanatory considerations of 
aD extrinsic nature, are there not, after all, inherent weaknesses in confessions, 
even under the most favorable social and legal conditions, which should 
induce their exclusion on grounds of caution? If not, how do we account 
for the repeated utterances of the best authorities pointing out the danger
ousness of accepting confessions and urging great caution? Does not this 
opinion count for something? 

It is true that there exists a decided conflict of opinion, at first sight inex
plicable, as to the evidential value of confessions. On the one hand, we find 
writers and judges of wide experience affirming the slender value of confes
sions and urging the greatest caution in their use; 1 some of these declara
tions, however, being merely the reproduction of a classical predecessor's 
language.2 On the other hand, we find persons of equal authority offering, 
in equally positive and unqualified language, that confessions are the highest 
kind of evidence.3 There must be some key to this conflict. How plausible 
each side of the controversy is, and how forcible the impression its influence 
may produce for the moment, appears when we see the same judge Sir 
William Scott (Lord Stowell) in almost the same year e}.-pressing opinions 
diametrically opposed.4 

It The most notable example, of course, of thie 
unreasonable perpetuation, in modern times 
of these inappropriate doctrines. is the Federal 
esse of Bram I). U. S., 168 U. S. 532. 18 Sup. 183. 

§ 866. I E.O. Foster, High Treason, c. III, 
sect. 8 (" Hasty confessions, made to persons 
having no authority to examine. arc the weak
est and most suspicious of all e\-idence ") ; 
Burn, Justice of the Peace, I, 566, quoted in 
Joy. Confessions (" Magistrates cannot be too 
cautiouB in receiving confessions, as they very 
rarely flow from a conscientious desire to offer 
reparation for the injury committed, but are 
generally mn.de either under an implied or 
express promise of favour, if not extorted by 
threat or through fear"; Chetwynd, Supple
ment to above: "This kind of e\-idence I have 
always found. in the words of thllt truly 
learned judge, Sir Michael Foster. to be the 
most suspiciolls of all testimony"); Sir Wil
liam Scott, in Williams v. Williams, 1 Hagg. 
Cons. 304 (" The court must remember thllt 
confession is R species of e\'idenre which, 
though not inadmissible, is regarded \\-ith great 
distrust. There is a canon plltticularly pointed 
agllinst them. which says, • Nee partium confes
sioni fides habeatur' "). 

: Blackstone. Commentaries, IV, 357 ("The 
weakest and most suspicious of all testi
mony"); but here he is e\-ident1y COP)-ing 
Foster. supra. 

3 Grose, J., in Lllmbe's Case. 2 Leach, 3d 
ed., 629 (" the highest and most satisfllctory 
proof of guilt"); Sir Wm. Scott, in 2 Hagg. 
Cons. 315 (" I need not observe that confession 
genllrally ranks high, or I should say. highest in 
the scale of evidence. • Habemus confitentem 
reum' is demonstration; unless indirect mo
tives can be assigned to it 00); Starkie, Evi
dence. I. 52 (" One of the surest proofs of 
guilt "); Nott, J .• in ColulI!bia v. Hllrrison. 
2 Mills Const. 215 (" A voluntary confession 
is in most cases the highest evidence that can 
be given 00); Swift. E\-idence, 133 ("the most 
conclusive e\'idence 00); so, also, Harllln. J., in 
Hopt v. Utah, 110 U. S. 584, 4 Sup. 202; Put
nam. J., in 9 Pick. Mass. 507; Rothrock, C. J .• 
in 48 Ia. 384. 

• In Johnson n. People, 197 Ill. 48, 64 N. E. 
286 (1902), is an example of the confusion 
which arises from an indiscriminate mingling 
of these two generalities in instructions to a 
• JUry. 
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• 

Of course a partial explanation is ". as Mr. Joy has observed 5. that con
fessions vary in \'alue according to the circumstances in which they are made. 
Some are clearly trustworthy; others are worthless. l\'luch depends upon the 
mental and emotional traits of the accused; and the many grades of defec
tiveness would bear upon the confessions value. This will account for the 
hasty indignation or the favorable comment which a judge might express 
in general terms when he had in mind only the concrete instance of weak or 
strong evide'lce that happened to bc before him. But it hardly c}."plains 
the constant use of general terms of satisfaction or disapproval by the rep
resentatives of both views . 
. The real explanation lies in the mixture of good and bad qualities likely 

to be present in all attempts to use confessions. We must separate (i) the 
confession as a proYed fact, from (2) the process of proving an alleged con
fession . • 

(1) Now, assuming the making of a confession to be a completely proved 
fact its authenticity beyond question and conceded, then it is certainly 
true that we have before us the highest sort of evidence. The confession 
of a crime is usually as much against a man's permanent interests as anything 
well can be; and, in 1"11'. Starkie's phrase, no innocent man can be supposed 
ordinarily to be willing to risk life, liberty, or property by a false confession. 
Assuming the confegsion as an undoubted fact, it carries a persuasion which 
nothing else does, because a fundamental instinct of human nature teaches 
each one of us its significance. 

(2) But how do we get to believe in the fact of a confession having been 
made? Alw&ys and necessarily by somebody's testimony. And what is 
our experience of that sort of testimony on which we are asked to believe 
that a confession was made? A varying and sometimes discouraging ex
perience. Paid informers, treacherous associates, angry victims, and over
zealous officers of the law, these are the persons through whom an alleged 
confession is oftenest presented; and it is at this stage that our suspicions 
are aroused and our ~aution stimultlted. Suppose a judge is offered from the 
lips of a single witness a detailed and complete ayowal of guilt, attributed 
to the accused, and suppose the accused denies absolutely the fact of con
fession; suppose the judge now to think to himself, "Here is a confession 
which, if authentic, would make this man's guilt clear beyond doubt. But 
do you expect us to take it as authentic, against his denial, on the word of 
this man alone, who has such and such strong motives for inventing it or for 
misinterpreting what was 5aid? Must we not listen to him with the greatest 
doubt and suspicion?" Then, would it not be natural for the judge, in 
commenting on such evidence to the jury, to say: "Vt1hat you have heard 
here from this man about a supposed confession is to be taken with caution; 

$ Joy, Confessions, 109: "It appears inac- of all shades of certainty and probability, from 
curate to give all kinds of confessions the same a so\pmn estoppel by matter of r.;cord to the 
confidence or to treat them alike with distrust. slightest. presumption arising from the most 
Like all other kinds of admissions, they admit CWlUal, suspicious, or doubtful cxpressions." 
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for that is the weakest and most suspicious kind of evidence." This is a 
natural a.nd proper attitude, and it is precisely that of the authorities ab!)ve 
quoted. They were thinking, not of the confession a;: ev .. iellce of the act, 
but of the testimony to the alleged confession. Take, for instance, the phrase 
above of Mr. Justice Foster's. which has been quottd again and again (with 
and without acknowledgment) in the records of the profession for a century. 
and a half, in the mangled and misleading form that "confessions are the 
weakest and most suspicious of all e\·idence." Why did he so regard them? 
Not because of their own evidential weakness; but for the following 
reasons: ., 

"Pr(lof may be too easily procured; words are often misreported whether through 
ignorance, inattention, or malice, it matteretll not to the defendant, he is equally affected 
in either case; and they are extremcly liable to misconstruction; and withal, this evidence 
:J not in the ordinary course of things to be disproved by Hi at sort of ne!;ative evidence 
by which the proof of plain facts may be and often is confrontcd." 

In other words, the suspicion that he has found it necessary to entertain 
is directed entirely to the work of proving an alleged confession. 

This is the reason above suggested as the real cause of the distrust; we 
are ready enough to trust the confessioni'f there really was one, but we are going 
to doubt and suspect for a long time before we accept it as a fact.6 :Mr. J. Erle 
touched the kernel of the subject when he said: 7 " I am of opinion that when 
a confp.ssion is well prored, it is the best evidence that can be produced." 
Furthermore, it is pre('isel~' because the confession, if a fact, is so weighty 
and produces such a close approach to complete persuasion, that we are in
clined to hesitate and demand the most satisfactory testimon~' before we 
accept that as a fact which, if believed, will practically render other evi
dence superfluous. 

This seems to be the simple explanation of the apparently contradictory 
views; if we distinguish the confession as evidence from the evidenf.!e of the 
confession, we find that few have ever rea!ly doubted that the first is in itself 
of the highest value, while the second is always to be suspected. 

Tlfe moral is that the proper course lies, not in distorting the legitimate 
principles of confession law, but in exacting more, in the way of quantity 
and quality, of the testimony by which alleged confessions are presented.s 

§ SG7. Futur.e of the Doctrine. In conclusion, two considerations not often 
kept in mind must be emphllsized. 

In the first place, the only real danger and weakness in a confession the 
danger of a false statement is of a slender character, and the cases of that 
sort are of the rarest occurrence. No trustworthy figures of authenticated 

e The nbove text cited with approval by following ca~es: 190!, People 1). Buckley, 
Teller, J., in Damas v. People (1917), 62 CoJ.J. 1-13 Cal. 375, 77 Pac. 169: 1905, Griner 1). 

418, 163 Pac. 289. State, 121 Ga. 614, 49 S. E. 700: 1903, Bur-
1 1852, R. 1). Baldry, 2 Den. Cr. C. 4 !6. nett v. People. 204 Ill. 208,68 N. E. 505; 1905, 
• Whether an instruction should be airen on State D. Willing, 129 In. 72, 105 N. W.355; 

the vliiue of confessions is considered in the 1903, Horn v. State, 12 Wyo. 80. 73 Pac. 705. 
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instances exist; but they are concededly few. l Now if it were a question 
of receiving the confession as conclusive,i.c. as cqul\'alent to a plea of guilty, 
we might well prefer to be ~xtremely cautious (as under the early traditional 
practice already described), and let the trial take its ordinary course. But 
as it is a mere matter of giving or O0t giving one more piece of evidence to the 
jury, as it is impossible to determine beforehand the real weight of any con
fession, and as the accused has ample opportunity of offering any facts affecting 
the weight of the confession, it is entirely unnecessary to bar out all confessions 
whatever by broad and artificial tests, merely on account of this slender and 
rare risk ot falsity. '1'0 employ an anomalo'.ls occurrence as the basis of in
discriminate exclusion is not j·easonaUe.2 It is simply, in the language of 

§ 867. \ The following arc the m':If:; nota
ble in English and American aonals: 

El'.gland: 1660. Perry'fl Case. 14 How. 
St. Tr. 1312 (one of two hrother£ confessed 
that he. his brc,ther. and his mother had 
murdered his mastm; they were executed, but 
two years afterward. the master returned home, 
and explained that he had been kidnappt::I and 
Bold to the Turks; it was never undersw·~d 
why Perry falsely confessed); 1666. Hubert's 
Trial. 6 How. St. Tr. 807, 821 (Hubert volun
tarily confessed that he had set the great fire in 
London Sept. 2. 1666 ... yet neither the judges 
nor any present at the trial did believe him 
guilty. but thnt he was n poor distracted wretch 
weary of his life nnd chose to part with it in 
this wny"); 1810 (?). Wood's Case. Life of 
Sir S. Romilly. ed. 1840, II. 188, 3d ed .• II, 42 
(court-mnrtial for mutiny; hl're the a~w5ed 
.. had applied to another mnn to write a de-

, fence for him. and ile hnd rend it. thinking 
it calculnted to excite compassion"; the 
mnn was executed before the falsity was dis
covered); 183:1. Shnrpe's Case. Annunl Regis
ter. Chronicle. p. 74 (murder in Chelsen; or,e 
Sharpe gave himself up for it. confessing his 
complicity; shortly afterwards he retracted it: 
.. I made my confession through jealousy; 
some time ago three of my children died. nnd 
it preyed on my mind; and one night I gnve 
myself up for murdering them. when it was all 
false; and on another occasion I Gnve . myself 
up for a robbery"; this was confirmed; nnd as 
no other evidence ')f his connection with the 
murder was discovered. he was discharged from 
custody). 

United States: 18HI. Boorn's Case. Vt .• 
Greenleaf. Evid.. 15th cd .• § 214 note. 10 
North Amer. Review 418. 12 Amer. 
Crim. Rep. 221. and 15 id. 223. (j Amer. St. 
Tr. 73 (confession of murder. mnde at the nd
vice of friends. in the face of damaging evi
dence. and ill the hope of a recommendntion 
to mercy); 1846. Trnilor's Case, 4 West. 
L, J. 25. Chicago. Daily Law Bull. Dec. 
14. 1904; 1909. State v. Panning, Shawnee 
Co .• Kana."s. Topeka "Capital". Nov. 16. 
1909 (death of Mrs. Short by supposed poi-

soning; one Panning confessed repeatedly 
to having poisoned her by arsenic. but the 
medical and chemical testimony showed thi~ 
to be impossible. nnd indicated heart diseaso 
as the cause of death); 1914. Shellenberger t'. 
State. 97 Nebr. 498, 150 N. W. 643 (a mania 
to confess heinous crimes). 

For additional instances. mostly from 
foreign annals. sec the citations of the fol
lowing writers: Chitty. Criminal Law. I. 85; 
Wharton. Crimina. Law, 315: Best. Evidence. 
§§ 559-572; Monck. "Confessions of the 
Innocent" (not accessible at this writing). 
Mr. J. F. Geeting has a note carefully collating 
the cases in his edition of American Crimi
nul Reports. vo\. 12. p. 213. Professor Hnns 
Gross has a valuable chapter in his Criminal 
Psychology, § 8. p. 31 (trans\. KalleH. in the 
Modern Criminal Science Series). Mr. W. M . 
Best's ~,hapter. in his Principles of the Lnw of 
Evidence. § § 560-573 (3d Amer. cd.). col
lects interesting data. The following titles 
also give purporting instances: E. B. Dela
barre. .. Retroactive Amnesia and Confes
sions of Self-Robbery" (Case & Comment, 
1913, XIX, 839); Anon. "Untrue Conrell

'sions" (Case & Comment. 1913. XIX. 841) . 
See also the mnterials collected in the present 
writer's .. Principles of Judicial Proof" (1913), 
§§ 277-279. 

21847. Ruffin. C. J .• in State ». Cowan. 
7 Ired. ~46: .. It i~ not sufficient to impugn the 
principle estnblishcd by these cases thnt there 
hnve boon instnnces in which men hnve charged 
themselves with offences which they did not 
commit or which had never been perpetrated; 
for that argument would destroy all confidence 
in evidence. circumstantiul or direct. since by 
en~h human tribunnls have boon or mny be mis
led. But the administrntion of justice cannot 
depend upon such nice possibilities. It may 
safely. nnd indeed must necessarily. proceed 
upon the common experience of men's motives 
of action and of the tests of truth. Now few 
things happen Beldomer than that one in the 
possession of his understnnding should of his 
own accord make a confession sgainet 
which is uot WI). Innocence or weakness is 
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Chief Justice Paxson already quoted, an exhibition of sentimentalism toward 
the guilty. 

Again, the notion that confessions should be guarded against and discour
aged is not a benefit to the innocent, but a detriment. A full statement of 
the accused person's e}..'Planations, made at the earliest moment, is often the 
best means for him of securing a speedy vindication.3 The circumstances of 
suspicion ma~' often be disposed of by a simple e}..'Planation, so clear and con
vincing that immediate release follows asa matter of course; while the clues 
which the innocent accused may be able to furnish will be equally service
able in securing that evidence against the real culprit which a delay may 
frequently render unavailable. When the officers of justice find confessions 
indiscriminately discouraged and rpbuked by the judge, the effect of an en
forced silence on the part of accused persons is likely on the whole to be to 
the disadvantage of the innG\!ent. 

The policy of the future, then, should be to receive all well-proved con
fessions in evidence, and to leave them to the jury, subject to all discrediting 
circumstances, to receive such weight as may seem proper. The advent of a 
fourth stage in the history of confession-law may be thought to be indicated 
in the repeated protests, already quoted, against the excesses of the bygone 
practice.4 

therefore sufficiently guarded by the rule which 
excludes a confession unduly obtained by hope 
or f"ar." So also Scott, J., in State v. Lamb, 
28 Mo. 231: Story, J., in U. S. v. Gibert, 2 
Sumn. 19, 28. 

3 Compare Pollock, C. B., and Eric, J., in R. 
v. Baldry, 2 Den. Cr. C. 443, 445; and ante, § 851. 

'Lord Campbell, C. J., in R. v. :aaldry, 
2 Den. Cr. C. 457 (1852): .. If the ill .• tter were 

'res integra', I should perhaps have doubted 
whet.her it might not have been advisable to 
allow the confession [in general) to be given in 
evidence, and let the jury give what weight to it 
they pleased." 

Thi~ attitude, based on the above considera
tions, has expressly been taken, since the above 
p'lssage was first printed, by Emery, J .. in State 
v. Grover (1902), 96 Me. 363, 52 At!. 757, 

• 
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TITLE II (continued): TESTIMONIAL EVIDENCE 

SUBnTITLE II: TESTIMONIAL Il\fPEACHMENT 

CHAPTER XxIX. 

A. GENERAL THEORY O~· hIPEACH~ENT 

§ 874. Analysis of the Proc().ss oi Im
peachment. 

§ 875. Distinct:on between Sc:ieniifie 
Analysis of Testimony and Controversial 
Procedure in Judicial Trials. 

§ 876. Distinction between proving In
correctness of Testimony froln Defectivc 
Qualifications and proving the Defective 
Qualifications by Conduct and other Cir
cumstances. 

§ 877. Distinction between Relevancy 
and Auxiliary Policy. 

§ S78. Distinction between Cross-exam
ination and Extrinsic Testimony. 

§ 879. Distinction between Circutn
stances hlLving Definite Relevancy and Cir
cumst:mces having Indefinite Relevancy. 

§ 880. Distinction between Impeachin~ 
Evidence and RehlLbilitating or Supporting 
E\·idencc. 

§ 881. Order of Topics. 

B. PERSONS I~PEACHABLE 

1. Impeachment of Hearsa.y Testimony Guarant.ees his Witness' General Credibil
itv . 

§ 884. General Principle. 
~ 885. Dying Declarations. 
§ 886. Attesting Will-Witncss, 
§ 887. Statements of Facts agai.nst In

terest, and other Hearsay StateIntlnts. 
§ 888. Absent Witness' Testimony, ad

mitted to avoid Continuance. 

2. Impea.chment of Defenda.nt as 
Witness 

§ 889. Distinction between Becoming 
a Witness and Wai .... ing a Witness' Privilege. 

§ 890. Defendant impeachable as an 
Ordinary Witness. 

§ 891. Same: Application of the Rule, 
§ 892. Defendant not Testifying but 

making a "Statement." 

3. Impeachment of an Impeaching 
Witness 

§ 894. Limitation in the Trial 
Discretion. 

Court's 

4. Impea.chment of One's Own Witness 

§ 896. History of the RuIe. 

• § 899. Third Reason: The Party ought 
not to luwe the Means to Coerce his Wjtnes . .;. 

§ 900. Bad Moral Character. 
§ 901. Bias, Interest, or Corruption. 
§ 902. Prior Self-Contradictions; (1) 

Theory. 
§ 903. Same: (2) Practical RcasoD8 

Pro and COl!. i 

§ 904. Same: (3) Various Forms of 
Rule adopted by different Courts . 

§ 905. Same: (4) State of the Law in 
Various Jurisdictions. 

§ 906. Same: (5) RuIes for Prior Warn
ing to the Witness, etc.; Rule for Party's 
Admission. 

§ 907. Contradiction by other Witnesses, 
not forbidden. 

§ 908. Same: Contradiction as invoh'
ing Impeachment. 

§ 909. Who is One's Own Witness j 
General Principle. 

§ 910. Same: (1) A calls a Witness; 
may A il!lpcaeh? Subpcena, Oath, and 
Interrogation. 

§ 911. Same: (2) A calls a Witness, 
thcn B calls him; may B impeach? 
{a) 'viva voce' Testimony. 

§ 912. Same: (b) Deposition.'!. 
§ 913. Same: (3) A cn.lhs a Witness, 

then B calls him; may A impeach? 
(a) 'viva .... oee' T£'stimony: (b) Dep()sitions. 

Party § 914. Sa!:'il: (4) Making a Witness 

§ 897. First Reason: The Party is 
Bound by his Witness' Statement'!, 

§ 898. Second Reason: The 
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§§ 874-9181 GENERAL THEORY § 874 

One's Own by Cross-examination; (a) Im
peachment. 

§ 915. Same: (b) Lending Questions. 
§ 916. Same: (5) Calling the Other 

Party as a Witness; Co-defcndants. 

§ 917. Same: (6) Necessary WitncssEB j 
(a) Attesting Will-Witness. 

§ 918. Same: (b) Prosecution's Wit
ness in a Criminal Case j Witness called 
by the Judge. 

A. GENERAL THEORY OF Il\IPEACH~IE~"T 

§ 874. Analysis of the Proces~ 'If Impeachment. A testimonial assertion 
comes, ?s e\Tidence, in the same logical form as a circumstantial evidential 
fact (ante, § 475); i.e., the fo.rm of proposed inference is: A asserts_the ex-

. --
istence of-,fac,t X; therefore, fact X exists. Henc~, the problem of the 
cogency of this"iiifei'eilcc'-ii}volves"(as all other judicial inferences do) the 
question how many and what other hypotheses there are which e"-"Plain 
away the evidential fact of A's assertion as due to some other cause than the 
existence of fact X (ante, No.2). The evidential fact is simply that A makes 
the assertion; the problem is,.Ca,g ii_~~explained.away,so<.t.bltt 1\'e ,geed not 

, , = a 

accept fa.cLK.as the conclusion? In short, the whole process of Impeachment 

• . - .' 

• • • • 

• 

• 

or Dis£rediting or:i"wifiiess, as known to practitioners, is nothing but the 
fllneral logical proces8oj ExpZanai"ion (ante, § 34). So, too, the process of . 
corroboration or support of a witness is the logical process of closing up the •. \ .. (' 
possible avenues of Explanation, and thus making the proposed inference ,\,.:." 
more and more necessary and unavoidable. .i.,,; ... ·~ 

What, then, is the distinction, if any, between Explanation for Circum-C:?(:\~:·v' .'. 
stantial evidence and Explanation for Testimonial evidence? Practically ~, ... \,.v ... ...A 
the distinction is a real one, is in fact the chief basis for the time-honored'\ '.',(.; "."':; 
division of all evidence into thcse two classes. Circumstantial evidence is' , :,,:.~' , 

11' heterogeneous and multifarious in its varieties; testimonial evidence is 'i \ ' . I .... ~ \ 
• • 

i ew ea ures par y m common; tes ImOnIa eVI ence as one grea eature • 
in common, and numerous large classes having common features. E.g. the! , 
finding of an old coat in an empty baker's wagon on a back lot in Halstedl 
street, Cook county, the presence of a broken oil can in a grain car on a·; 
sidetrack near Onondaga, New York, the lack of one ten-dollar bill in 
a roll of ten-dollar biIls in a Louisville bank on Monday, January 4, -- these 
are unique, isolated facts which have never happened before in precisely 
the same way; hence there are no generic truths or ~aws involved in our 
inference from them; it is purely empiric. But A's assertion that a street 
lamp was lighted at a given time or place is generically of a piece with hun
dreds of thousands of former evidential data; viz. it is a human assertion, 
resting for credit on human qualities. The human element in this testimony 
is an element in common, running through the vast mass of prior human . . 
testimonies. And even though human beings differ, yet their differences 
also are generic, each on a vast scale. :Moral character, bias, experience, 
powers of perception in light and dark, powers of memory after a lapse of 
time, susceptibility to falsify under t.orture, these and other qualities 

• 

• 

• 
• 

• 
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have been under observation in so many thousands of instances under vary
ing conditions that we have built up generalizations (more or less correct 
or uniform), which pass for general truths (or at least, as working guides) 
on those sUbjects. In short, we possess a fund of general principles, applica
ble to specific instances of this class of evidence, and almost totally lacking 
for specific circumstantial evidence. It does not here matter whether those 
general principles are all sound or not; the point is that we believe them to 
be, and that we are always disposed to use them in our reasoning upon the 
probative value of specific human assertions. 

How does this bear upon the process of Impeachment or Explanation? 
In this way: Through this more or less explicit appeal to such general prin
ciples, most of Ollr rea80ning upon the credit of witnesses is put into the Deduc
tive form; in which form these general principles or truths come out into 
the open as the avowed basis of our inference (ante, § 30). Thus they can 
and must be tested for their validity; and thus, if well founded, they may 
serve as aids to the valuing of other testimony. These aids are generally 
lacking for circumstantial evidence; thcir possession is a great advantage in 
valuing testimonial evidence, and is its primc feature for practical purposes. 

1. Classification of Impeaching Evidence. Since, then, the process of 
Impeachment or Explanation (i.e. the valuation of the discount to be made 
from the credit of It testimonial assertion) rests usually on a more or less 
explicit deduction from some generalized truth, and since the force of the 
Explanation will depend much on the number, nature, and correctness of 
the general principles thus involved, it would seem that the classification of 
the data should attempt an answer to these questions: What data are vir
tually Deductive? What data are virtually Empiric? Under the former 
head, we should further classify according to the number of general principles 
or deductions involved. Under the latter head, we shoul~ endeavor to 
analyze the possible general principles latent, and thus to learn the force 
of the explanations. 

a. Deductive Impeachment. The generic human qualities affecting tes
timony, and the state of knowledge on the subject, have 'already been 
considered (ante, § 478). The tripartite elements of the testimonial process -
perception, memory, narration have also been examined (ante, § 478). 
But the latter do not form separate steps in the inference; they are merely 
modes in which the deduction operates; hence they do not need to figure sep
arately in the inference. E.g. in estimating the witnesses' credit for an 
assertion as to a midnight e:Kplosion, the facts are offered that one witness 
has no special experience in explosion sounds, and that another is afflicted 
with insane delusions; the forms of the inferences are: (1) Persons not 
experienced in explosion sounds are apt to obtain erroneous impressions 
of direction and intensity; this witness lacks such experience; therefore 
he is possibly in error as to the fact perceived; (2) Persons of insane delusions 
are apt to imagine non-existent facts; this witness is insane on a certain 
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subject; therefore he is likely to be in error either by his original perception 
or by the subsequent operation of his memory. Now the former discrediting 
fact affects only the element of perception, in the testimonial process; the 
latter affects either or both perception and recollection. Whichever of 
such elements may be the one affected, it enters as a term of the truth used 
rleductively, and not as a separate step of deduction. Hence, We may ignore 
those three elements in classifying the separate steps. 

Proceeding to the impeaching facts, then, we premise further that they 
may be first grouped (merely for convenience) as comprising external and 
internal conditions. External conditions include general truths as to the 
effect of light, distance, temperature, position, time, etc., on the functions 
of perception, memory, and narration. E.g. that an object in a strong 
light may give misleading impressions as to color; that events observed ten 
years ago cannot be as well remembered as more recent ones; that a threat 
of v.iolence usually deters from telling the exact truth, these (if there are 
such truths) may roughly be gruuped as eJl.-ternal conditions. Internal 
conditions include general truths as to moral disposition, emotions, sex, 
experience, etc.; e.g. that a strong emotion disturbs the powers of correct 
perception and correct memory; that moral unscrupulousness makes correct 
narration less likely, and so on. 

All the foregoing generalities furm the first class of data, i.e. data of Im
mediate deduction. There is a single step of inference from them to the 
SUpPOf.M discrediting conclusion. The formal statement would be: Persons 
affected bya strong emotion of revenge are apt to distort the facts; this 
witness has such an emotion; hence, his assertion may not represent the 
facts as they are. Notice that here we have but one (supposed) general 
truth to deal with, the major premise; the minor premise is a concrete 
fact, viz. this man's specific emotion. 

The next class is formed by the data of Mediate deduction. Here the 
above minor premise comes under analysis. Do we get it from a simple 
concrete fact, interpreted empirically, or do we get it by the aid of another 
general truth coupled with another concrete fact as a minor premise? If 
by the latter way, we must note and test that second general truth also. 
In this particular instance, either way may be available. E.g. the witness's 
language of hostility, on or off the stand, may be the simple concrete fact 
from which the emotion may be inferred; or, the witness may be an accom
plice or a policeman (concrete fact), to which we may couple some supposed 
general truth about accomplices or policemen having generically an emotion 
of hostility. In the latter case, we thus have a second general truth, upon 
whose correctness or force our ultimate conclusion will depend. There are 
scores of such supposed general truths current in the books and in tradition. 
They are drawn from the more or less extensive experience of life, accumu
lated and compared and condensed. Sometimes these partial experiences 
are puzzlingly contradictory, e.g. the views as to the bias of experts and of 
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policemen. Sometimes they are relics of former experience now practically 
discarded, e.g. the rooted distrust of a convict's testimony. 

It is at this point that we meet most of the doubtful general truths affect
ing testimonial evidence. The data of immediate deduction are seldom 
formulated; their generality is obviously so broad and loose (at least, for 
what are above called internal conditions) that they seldom do harm by 
receiving an exact phrasing; and so far as they have fallen within the range 
of the scientific psychologist (e.g. the effect of light on color) there are as 
yet established few general laws having any exact tenor. But the supposed 
general truths falling within the mediate class, which have mostly grown 
up empirically in judicial practice, are apt to need special caution, by rea
son of their plausible verities. 

By insisting on the foregoing two processes those of stating e:ll:plicitly 
the immediate data and the mediate data, with one or both of their general 
truths . we shall have forced out into the open the real basis of our pro-

'. posed inference. We may verify our concrete fact or facts (i.e. we may 
settle whether this man 'i$ a policeman or an accomplice or a convict or 
has uttered hostile language, by asking him or by calling another witness); 
and we may then lay aside our general truth or truths for reflection and test
ing. This process we could seldom use for circumstantial evidence; but we 
can and must use it most of the time for testimonial evidence. 

Such is the practical application of the logical process of Explanation in 
making use of the data for the valuation of testimonial evidence. Thus, 
when the process of analysis has been completed for a given witness, we shall . 
have passed in review all the possible immediate data affecting the topics 
of his testimony, noting the supposed. general truths, if any, on which they 

. rest, all the concrete mediate data which complement the former as minor 
premises, all the further general truths therein involved, and all the 
further concrete data which complete the supposed inference. After the 
appropriate rejections and acceptances, we are ready to estimate the proba
bility that the witness's assertion is due rather to some other cause than to 
the actuality of the fact asserted by him. 

b. Empiric Impeachment. The common varieties of empiric impeach. 
ment are few. Most of them are illustrated post, §§ 977, 1000, 1017, _. 
specific circumstances forming a defect in basis of perception, specific instances 
of lack of recollection, specific errors involved in contradiction and self· 
contradiction, mmally in some detail " collateral" to the main issue. Now 
the ordinary use of these data is purely empiric or inductive in form; e.g. 
" A erroneously asserted that the defendant wore a black hat, instead of 
a light one; therefore A's main assertion that the defendant struck first is 
erroneous." Occasionally, when the arguer is questioned as to the sound· 
ness of the inference (for, as Professor Sidgwick says, "the whole cogency 
of inductive proof depends upon the extent to which the principle, hitherto 
out of sight, is rendered definite"), he will offer some general truth which 
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fortifies the inference by giving it a deductive form, e.g. " falsus in uno, falsus 
in omnibus." But such general truths, whcn then examined, usually art! 
found to be either inapplicable or too loose to be forceful. Hence, until we 
arrive at a more accurate knowledge of the general truths applicable in this 
field, we must class these inferences as essentially empiric. 

This is not saying that they are not strong. At times, none can be stronger. 
Indeed, in the ordinary course of trials none are more sought after or more 
relied upon than this class of data; which at least shows how highly their 
force is valued by practitioners. All we are concerned for here is that their 
distinct nature shall be understood, and that their weaknesses shall not be 
ignored. 

So far as they are sometimes intangible and sometimes supportable by 
various general truths, these proposed inferences are sufficiently analyzed 
under the various rules involved. In charting them for a given witness, 
it is prudent to assume some undetermined general truth or quality as the 
immediate datum, add the specific instance, etc., as '~he mediate datum, and 
then, after reflection, fill in tentatively the description of the immediate datum. 

2. Corroborating Evidence. Corroborating evidence has several as
pects. Some data usually spoken of as corroborating are not such, in a 
strict sense. Corroboration, applied to testimonial evidence, is merely the 
complement of Explanation (Impeachment). The logical process of ac
cepting an inference as to a fact in issue has only two results, belief (in 
some degree) or non-belief. Non-belief consists in regarding some other 
hypothesis (than the fact alleged) as equally or more probable; the process 
of showing those other hypotheses and their probability, and thus of pre
venting belief, is that of Explanation (ante, § 34). This the opposing party 
will usually undertake to do. But even if he does not, the tribunal may see 
for itself that some such other hypotheses are possible. Hence the first 
party (whether or not the opponent suggests these explanatory hypotheses) 
may well strengthen his case by certain data which demonstrate those hy
potheses to be not available. Thus he stops up possible exits for non-belief, 
and makeS it more unavoidable to believe his own alleged conclusion. And 
this process of stopping up exits is Corroboration. 

As applied to testimonial evidence, Corroboration consists in establishing 
data which refute possible discrediting circumstances. And (as above noted) 
this may properly be done even though the opponent has made no attempt 
to establish any of the impeaching hypotheses; for the mere possibility of 
them may cause the tribunal to hesitate, and the Corroboration will remove 
these grounds of hesitation. The mere fact of the witness's making an 
assertion does not require us to believe the matter asserted; our knowledge 
of human nature forbids this. Hence the tribunal, in view of possible dis
crediting hypotheses, may cautiously be disinclined to believe until tho(le 
hypotheses have been shown groundless. For example, a witness Smith, 
whose name and face signify nothing to the tribunal and whose moral char-
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acter mayor may not be trustworthy, may receive instantly more credit 
when it appears that he h, the well-known citizen Smitll. This class of data 
may appear on the 'voir dire' of the direct examination, quite !l.S well as 
on the case in rebuttal after an attempted impeaehmcnt, and on the witness's 
own examination as well as from the testimony of others. Thus the rule of 
practice which forbids most sorts of so-called corroboration until after an 
attempted impeachment is a rule of orderly convenience only, and its dis
tinction has no correspondence to any logical feature of Corroboration. 

Every fact, then, which closes up an exit of pMsible distrust of the testi
mony, i.e. which prevents or refutes a possible discrediting hypothesis, is a 
Corroborative fact. Hence the varieties of corroboratio~ are as numerous 
as the varieties of impeachment. 

There is, however, little occasion for the use of new or different general 
truths by way of deduction. The general truths, so far as used, would be 
the same as those used in impeachment, with a reverse application. E.g. 
in a street-car collision, the testimony of a bystand~r waiting on the corner 
is strengthened by the fact that he was a cool spectator; i.e. the general 
truth that persons excited by a catastrophe al'e not likely to observe cor
rectly is negatived as a possible impeachment of him, and thus one possible 
source of distrust is removed. 

As to empiric data, only a very few types are common. The prior con
sistent narration of a witness's story is one of these. For such data the 
same cautions apply as for empiric impeaching data. 

§ 875. Distinction between Scientific Analysis of Testimony and Con
troversial Procedure in Judicial Trials. The feature of bi-partisan presenta
tion of evidence in a judicial trial, as traditionally handed down to us, has 
radically affected the law of Evidence in many aspects (post, § 2483). 

(1) Notably here, it gives rise to the antiphonal division of the procedure 
of analyzing a witness' credit into three stages, viz. Examination in Chief, Im
peachment, and Rehabilitation (or, Corroboration). The scientist would 
in one continuous process analyze and weigh all the elements affecting the 
credit of a specific testimonial assertion. But in a judicial trial, the allotment 
of the task of producing evidence to the contending parties T.!sults in the 
division of t.1)e evidential material into three groups, corresponding to the 
above three stages; the first group falling to the share of the proponent or 
the witness, the second to the opponent, and the third to the proponent again. 

Hence, the share of evidential material allotted to the opponent is affected 
by a special group of rules, applicable peculiarly to this process of Impeach
ment. The probative value of the evidence would be the same, whether 
for the scientist or the advocate. But these rules limit the processes of the 
advocate. Hence in this field the processes of science and of judicial inquiry 
part from each other. We cannot expect that the inferen~es of the man of 
science can expect to be given the same free scope of consideration in judicial 
trials. 
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(2) Nevertheless, within the limitations of these special judicial rules, 
judicial practice is entitled and bound to resort to all ir/ltM of human nature 
eswblished by science, and to employ all metlwdB recogniv;d by scumtists for 
applying those truths in the analysis of testimonial credit. Already, in 
long tradition, judicial practice is based on the implicit recognition (ante, 
§ 874) of a number of principles of testimonial psychology, empirically dis
covered and accepted. In so far as ,>cience from time to time revises them, 
or adds new ones, the law ca.n and should recognize them. Indeed, it may 
be asserted that the Courts are ready to learn and to use, whenever the 
psychologists produce it, any method which the latter themselves are agreed 
is sound, accurate, and practical. If there is any reproach, it does not 
belong to the Courts or the law. A legal practice which has admitted the 
tvidential use of the telephone, the phonograph, the dictograph, and the 
vacuum-ray, within the past decades, cannot be charged with lagging behind 
science. But where are these practical psychological tests, which will 
detect specifically the memory-failure and the lie on the witness-stand? 
There must first be proof of general sL'ientific recognition that they are 
valid and feasible. The vacuum-ray photographic method, for example, 
was accepted by scientists the world over, within a few months after its 
promulgation. If there is ever devised a psychological test for the val
uation of witnesses, the law will run to meet it. Both If.w and practice 
permit the calling of any expert scientist whose method is acknowledged in 
his science to be a sound and trustworthy one. Whenever the Psychologist 
is really ready for the Courts, the Courts are ready for him.l 

§ 875. I In a series of articles by Professor 
Hugo Miinsterberg, Professor of Psychology in 
Harvard University, in the Times Magazine 
(N. Y.) for January and March, 1907, the 
assertion was made (p. 427) that within the 
past few years .. a new special science has 
grown up", by means of which a witness could 
be accurately tested directly .. with regard to 
his memory and his power of perception, his 
attention and his [mental] associations, his 
volition and his suggestibility, with methods 
which are in accord with the exact work of 
experimental psychology": and the reproach 
wac made that Courts are "still unaware" of 
this: that they .. proceed as if experimental 
psychology, with its efforts to analyze the 
mental faculties, still stood where it stood two 
thousand ye.ars ago": that Courts are "com
pletely satisfied with the taost unscientific 
and haphazard methods of common prejudice 
and ignorance when a mental product, espe
cially the memory report of a witness, is to be 
examined": and that "the Courts will have 
to learn sooner or later" that these tests should 
be employed. Professor Miinsterbcrg's I'laims 
were further expounded by him in a volume 
entitled .. On the Witness Stand" in 1908. 
The controversy was taken up by Mr. C. C. 
Moore in Law Notes, and articles by him and 

Professor Miinsterberg appeared in the num
bers for October and November, 1907, and 
January, 1908. Another article by the learned 
psychologist appeared in McClure's Magazine 
for October, 1907 (XXIX, 614). 

The voluminous Continental literature on 
the Bubject was carefully examined by the 
present writer, and a bibliography of it was 
published by him in the Illinois Law Re~iew 
for February, 1909 (III, 399), with a summary 
of the criticisms tenable against the proposed 
methods. The general conclusion was that 
they were as yet of no practical service in the 
judicial investigatior, of facts. Passages from 
that article and from Professor Milnsterberg's 
book are reprinted in the present w,iter's 
Principles of JUdicial Proof, as given in Logic, 
Psychology. and General Experience, and 
illustrated in Judicial Trials (Boston, 1913). 

But the scientific study of testimonial psy
chology is undoubtedly much needed by 
lawyers and judges, and the .. Principles etc ... , 
above cited, attempts to scn'e this need. The 
legal profession should be grateful to Professor 
Miinsterberg for having stimulated popular 
interest in the subject. 

The Journal of Criminal Law and Criminol
ogy (Northwestern Uni'/ersity) contains notes 
and articles from time to time .m this subject: 
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Modern psychology has already made progress in various directions 
towards adding to our available knowledge in this field. Its possibilities 
are noted under the several impeachment processes involved (post, §§ 995 
et passim). 

§ 876_ Distinction between proving Incorrectness of Testimony from De
fective Qualifil'iations, and proving the Defective Qualifications by other 
Circumstances. (1) It has been seen, in dealing with Testimonial Evidence, 
that an assertion may be admitted as the basis of inference only when it is 
attended hy certain minimum qualifications in the person making it, i.c. 
first, the Capacity to Observe, Recollect, and Narrate either Organic, Ex
periential, or Emotional and, secondly, Actual Observation, Recollection, 
and Relation (ante, §§ 475-478). Now, although the witness whose assertion 
has been thus admitted may possess in the minimum requisite degree these 
qualifications, nevertheless above this minimum degree there is a count
less variety in the possible extent and strength ur these qualifications, and 
the greater or less extent of them may throw light on the probability of his 
assertion's correctness. Thus, he may possess the minimum degree of Sanit~, 
required to make the assertion admissible, or the minimum degree of Oppor
tunity of Observation; and yet he may fall so far short of possessing such 
sanity or such opportunity of observation as he might well have had, and 
this fact, if shown, will detract from the probability of his assertion's ::!orrect
ness. 

In the first place, then, wherever a quality or condition is so important 
that its possession in a minimum degree is essential to the use of his asser
tion at all, it is obvious that its possession in a degree somewhat greater, but 
still less than perfect, may be used to argue against the probable correctness 
of his assertion; and thus a defect in any of the above testimonial qualifica
tions may be employed in discrediting. 

But, in the second place, there are a few other qualities which, though 
not required as essential prerequi.sites to the use of the assertion at all, never
theless may be used to cast doubt on its correctness when admitted. These 
are two, Moral Character and Emotional Prejudice. These, at a former 
stage of the law, were indeed in some respects regarded as prerequisites; 
i.e. a person totally lacking in moral character (as indicated by Infamy, 
or conviction of a crime), and a person not in an emotional attitude of non
partisanship (as indicated by Interest in the cause), was excluded abso-
and a bibliography of the articles in foreign 
languages, on the psychology of testimony, 
f!'om time to time has appeared in the PSy
obological Bulletin and in the Journal of Ex
perimental Psychology. 

The methods of Dr. Wm. M. Marston. of 
the American University, Washington, D. C .• 
which are promising, can be studied in the fol
lowing articles: MaTston: Journal of Exp. 
Psych., II. 117 (April, 1917) ~ ib. III. 72 (Feb. 
1920) ; Journal of Abnormal Psychology. 
XV. 3U (1921); Joumal of Criminw Lllw & 

Cri';ninology, XI, 551 (Feb. 1921); Lar8on: 
Journal of Crim. L .• etc. XII. 390 (Nov. 1921). 

Other works and articles are liS follows: 
Wm. and Mary T. Healy, Pathologicw Lying. 
Accusation and Swindling (Boston. 1915; 
Criminal Science Monograph Serie~. No.1); 
Bernard Glueck, Studies in Foren";~ Psychi
atry (Chap. Ill. "The Forensic Phase of 
Litigious Paranoia"; Chap. IV, "The Malin
gerer"; HIlG) ; Collie, Malingering lind 
Feigned Sickness. 1917, 2d ed .. P/U8im. 
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lutely (ante, §§ 519, 576). To-day the lack of these qualities is not re
garded of such consequence as to exclude the assertion; but they still are 
regarded as having probative force against the correctness of the assertion. 
Thus, in discrediting an assertion, we may appeal, in searching for a basis 
of inference, not only to defects in specified qualities whose minimum ex
istence is required for admitting the assertion, but also to the qualities of 
moral character and of emotional prejudice. 

(2) These, then, are the starting-points of inference. We may argue that 
the witness' assertion may not be correct because the assertor has some 
defect either in Capacity Organic or E:.\-periential to observe, recollect, 
or narrate, or in Opportunity of Actual Observation, Hecollection, or Narra
tion; and, additionally, we may argue fwm his moral character a species of 
Organic Incapacity and from his Emotional Incapacity. Now if we 
could adequately present these defects, or defective qualities, to the tribunal 
directly and abstractly, nothing further would be done or needed; we should . 
ask the tribunal to infer from these defective qualities the probability of the 
assertion's incorrectness, and the only questions that would arise would 
involve the conditions under which this single inference would be allowed 
in the case of each quality. But it is obvious that in most cases it wiII be 
either impossible, or difficult, or insufficient, to present this defective quality 
to the tribunal directly or abstractly. In other words, the defective quality 
lIIay in 1~ts tum need to be evidenced by other circllmstances. Thus, instead 
of a single inference from the defective quality to the assertion's incorrect-
ness we shall resort to two inferences (ante, §874), ·i.e. from some other cir
cumstance to the existence of the defective quality, and from that to our 
original objective, the assertion's incorrectness. For example, if it is 
desired to argue from the witness' emotional prejudice or hostility to the 
opponent, it will rard~' be possible to present that quality abstractly and 
directly; we must resort to another inference in order to evidi!nce that 
very hostility; for example, it will be shown that a pecuniary loss to the 
witness will attend the victory of the opponent, or that he has quarrelled 
with the opponent, or that he i~ nearly related to the party he testifies for. 
Again, while it is commonly possible to present his defective moral character 
to the tribunal directly and abstractly i.e. by reputation of that character, 
or by personal knowledge ,yet this is not tile only or the sufficient way 
of getting at the character; a resort to a circumstantial inference may be 
desirable, for example, the inference from his specific misconduct to his 
bad character; and then a second inference is required from the character 
to the assertion's incorrectness. 

Now the practical basis of these two classes of inferences is wholly dis
tinct, as it has already been seen to be (ante, § 53) in dealing with Character 
as evidence of an Act done, and Conduct as e\'idence of the Character. The 
questions of Relevancy ·i.e. the propriety of the inference being here 
different, the rules prescribing the admission of the two sorts of inference 
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must be separately treated. This is one of the fundamental distinctions 
affecting the arrangement of the subject, and is observed in the separation of 
Topics II and III (§§ 945-994, post) from Topic I (§§ 920-942). 

§ 87'7. Distinction between Relevaney and Auxiliary Policy. It has 
already been seen (ante, § 42), that the exclusion of circumstantial evidence 
may be e)..-pressed by a single rule of thumb, and yet the rule may rest, not 
merely on some principle of Relevancy (of Probative Value), but also or 
solely on some pri~ciple other than Relevancy, i.e. on Auxiliary Policy. 
Thus, the occurrence'"of' a similar injury to another person ma~' be excluded 
because it does not satisfy a principle of Relevancy, i.e. the conditions of the 
injury are not substantially similar; while, again, the same evidence, though 
satisfying this principle of Relevancy, may still be excluded on the ground 
of surprise and confusion of issues, i.e. Auxiliary Policy (ante, § 443). Again, 
a person's bad character is concededly admissibl.e, so far as Relevancy is 
concerned, to indicate his probable doing of a bad act, and yet, where the 
person is a defendant in a criminal case, an auxiliary policy of avoiding 
undue prejudice prevents the prosecution from resorting to it except in 
rebuttal; while, where this policy does not apply as in the case of the 
prosecutrix on a rape charge, or of a deceased person alleged to be the ag
gressor in an affray the evidence is admitted when it satisfies the re
quirements of Relevancy alone (ante, §§ 55-68). In short, while the prin
ciples of Relevancy form a homogeneous and independent body of doctrine, 
and the principles of Auxiliary Policy form a wholly separate body of doc
trine (post, §§ 1845, 1863), they may still have to be applied to the same 
piece of evidence in such a way that a single rule of thumb is often created 
as the net resultant of both principles; in the expositibn of the subject 
it is practically impossible to separate the treatment of the double prin
ciple lying behind the concrete rule. But this practical necessity,' arising 
from .:.onvenience of treatment, need not mislead us to forget the distinctness 
of the two sets of principles; for, without a full understanding of the principle&. 
the rules themselves can never be understood. 

In the present subject, then, there occurs this same doubleness of prin
ciple. Each bit of circumstantial evidence offered to discredit a witness 
must first pass the gauntlet of the Relevancy principles; but it may also be 
obnoxious to some principle of Auxiliary Policy which may after all exclude 
it. In dealing with a given sort of discrediting evidence, the principle of its 
Relevancy has always first to be considered; and then the bearing must be 
examined of any principle of Auxiliary Policy which may apply. The evi
dence may sat.isfy the test of the first, but not of the second; or it may 
satisfy both; or there may be none of the second sort that is applicable. 

A few instances will serve to illustrate concretely in 8,dvance the workings 
of the two sorts of doctrines. (1) The witness' Character, as indicating 
incorrectness of assertion, is relevant (on the general principle of § 59, 
ante), when it involves the trait connected with the sort of act to be proved; 
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a question of Relevancy here, then, is whether character for truthfulness 
only, or general character, may be used. This being determined, the matt~r 
of Auxiliary Policy presents itself; and the judges are found pointing out 
that the reason of this sort that effects exclusion of character as against a 
defendant in a criminal case does not apply here at all,i.e. the reason of 
unfair prejudice, because the witness is not on trial and cannot be condemned; 
while on the other hand a new principle of Auxiliary Policy here comes into 
play, i.e. the principle that one cannot attack the character of his own witness. 
(2) Again, in attempting to evidence this Character by circumstantial 
evidence, it has already been seen (ante, § 194), that evidence of specific 
acts of misconduct, while it is relevant enough, is excluded as against a de
fendant in a criminal case because of two reasons, first, the undue prejudice 
which might condemn him for past acts though innocent of the one charged; 
secondly, the unfair surprise and the impossibility of being prepared to dis
prove the misconduct alleged. Now, for witnesses, the first of these has no 
application, because the witness is not on trial; the second does apply, yet 
it may be obviated if we merely forbid the use of extrinsic testimony and con
fine the opponent to proving it by evidence extracted from the witness him
self, i.e. by cross-examination. This being settled, certain questions ofRele
vancy still remain open for evidence thus extracted; for example, whether 
the mere arrest of a witness on a specific charge is relevant to show bad char
acter. This, the net result of the rules for showing bad character by particular 
acts of misconduct depends on the combined influence of certain principles 
of Relevancy and certain principles of Auxiliary Policy taken together.; 

. (3) Again, to show the witness' Capacity for Mistake we may offer as relevant a 
prior contradictory statement of his. If it is really contradictory it is relevant. 
But it mt..>t also pass the tests of Auxiliary Policy; in the first place, to avoid 
multiplicity of issues, such evidence must be excluded if it deals with a col
lateral matter; in the next place, to avoid surprise and furnish a fair oppor
tunity for explanation or denial, the witness must first be asked whether he 
made such a statement. These tests being sl.'.tisfied and the relevancy appear
ing, the evidence may be used. (4) Again, to show Bias, we offer the ex
pressions of the witness indicating a hostile feeling; by the Relevancy prin
ciple of Counter-explanation (ante, § 34), he may offer facts which explain 
away his expression and destroy its force as indicating hostility; here a ques
tion of relevancy may arise, . for example, whether the justness of his cause 
of anger is in any sense an explanation, as of course it may not be; or a ques
tion of Auxiliary Policy may arise, for example, whether it is profitable to 
take up much time by such explanations, or whether the details of the quarrel, 
though truly explanatory, may not cause unfair prejudice to the opposing 
side. 

Thus, throughout the whole subject, here as well as for Circnmstantial 
Evidence at large (Title I), the principles of Relevancy and the principles of 
Auxiliary Policy, while wholly distinct in their nature, are yet so inextrica-
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bly united in the concrete rules of exclusion that they must be expounded 
together in connection with each sort of evidence. 

§ 878. Distinction between CroBs-examjnation and Extrinsic Testjmony. 
(----The particular principles of Auxiliary Policy that most commonly find use 

in the present class of evidence are those which seek to avoid Unfair Surprise, 
. Undue Prejudice, and Confusion of Issues (post, §§ 1845, 1863), and these 

. P_~E?ses a~e usual.ly attaina~le by the. s.imple ~xpcdient o! cutting off cx
.--1 -, trmsic testImony, '/,.£1. the c:11hng of addItional witnesses. '1 he effect, there
(' fore, of the constant applicability of tbis expedient is to produce a sharp dis-

. tinction, in the use of discrediting evidence, between the extraction of tlUs 
evid~J,lce by cross-exa,w.!nation and the presen.t,ation of it'D); extrinsic testi
mony"--The-defictive general qualities such ~;-~i:oiai'C\iaracter, Insanity, 
and the like can usually not be got at through the witness himself, llnd here 
the above distinction plays little part. But, in evidencing these qualitips 
by specific acts of conduct, the witr.?"s himself is often equally as satisfactor~' 
for the purpose as additional witnesses would be, and hence the restriction 
of the impeacher to the extraction of the evidence b~' cross-examination may 
be no :real hardship to him, while it may satisfy the doctrines of Auxiliary 
Policy. Hence, in that field, we find much of the evidence subject constantl~' 
to such a restriction; and the concrete shape of the rule of thumb then be
comes this, that such-and-such impeaching evidence may be offered through 
the medium of cruss-examination, i.e. from the mouth of the witness himself, 
but not by the production of other witnesses. It is thus worth while prac
tically to group some of the kinds of evidence according as they are ineligible, . 
partly or wholly, to be offered through extrinsic testimony. Topics I and II 
(p08t, §§ 92Q-969) are thus separated from the ensuing Topics. 

• 

Two things must be kept in mind about such rules. (1) The question of 
Relevn.ncy is not touched by them. The restriction is based wholly on some 
doctrine of Auxiliary Policy. It prescribes that such-and-such evidence, if 
relevant, is to come only from a specific source. Its relevancy is still open 
to question. For example, in evidencing bad character. we may not call a 
new witness to impeach the former one by testifying to some misconduct of 
his; ·we are restricted to the questioning of the original witness; but, while 
conducting such questionings, we are still confined to facts which are relevant 
for the purpose, and we may at any moment be told that a given fact about 
which we are cross-examining for example, former arrest on some heinous 
charge is not relevant. 

(2) Thus the'i'e is no virtue in the cross-examination Q.$ such with reference 
to the admissibility of the alleged fact. The notion is not that because we 
are cross-examining, therefore we may get admission for this or that fact; 
for thl" fact cannot go in if it is not relevant; but the notion is that because 
we are not using extrinsic testimony, the fact if relevant may go in. 

lt is important to ohserve this, because the ordinary discussion of the rule 
of thumb leads often to a notion (for which the judges indeed are not responsi-
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ble) that cross-examination has some mysterious virtue of its own which im
parts merit to facts otherwise worthless. A loose belief doubtless obtains 
in some minds that almost anything may go in on cross-examination (saving 
the discretion of the Court). Conceptions of this sort should be radically 
abandoned. Cross-examination is no universal soh'ent for reducing every
thing to admissibility. The notion is not only unsound, but misleading; 
for several sorts of evidence for example, facts evidencing Bias are 
cquall.y presentable through extrinsic testimony and through cross-examina
tion, and a given fact may thus be in either way admissible. 

The real significance of the rules that involve a distinction between crosS: \ 
examination and extrinsic testimony is seen if we note that the rules come 
about, not by enlarging the use of the for.ner, but b~' clltting off the llse of the 
latter. It is not that the law of impeachment loves cross-examination more ..... · 
but that it loves extrinsic testimony less. Conceive the relevant facts as 
carried before the tribunal like chattels, in two kinds of vehicles, and uuder
stand the law to forbid the use of one of the kinds of vehicles for certain sorts 
of facts; the result being that the other kind of vehicle has thereby a far 
greater vogue, but simply because the usc of the first kind is forbidden; and 
the tenor of the prohibition does not tell us what classes of facts may be carried 
at all, butnnerely what kinds of vehicles may not be used for carrying cer
tain classes of facts. 

(3) It must be added that while these facts have usually to be carried to 
the tribunal (to continue the metaphor) in one or the other of these two kinds 
of vehicles, yet occasionally the facts do not have to be carried there in either, 
but are already (so to speak) found awaiting us there. That is to say, the 
demeanor of the witnes.'1 on the stand is a third source of obtaining these facts. 
Incoherence of statement, hesitating manner, guilty appearance, evasive re
plies. and the like, contain within themselves many of the salient facts affect
ing the' witness' credibility (po8f, § (47). These stand outside of the broad 
distinction between cross-examinat.ion and extrinsic testimo~y, and are not 
affected by this principle of Auxiliary Policy. 

§ 879. Distinction between Circumsta.tlces having Definite Relevancy and 
Circnmstances having Indefinite Relevancy. The preceding distinction be
tween the limited use of extrinsic testimony and the free use of cross-exami
nation is intimately connected in application with another distinction in
volving the probative effect of circumstances offered in evidence. For 
instance, we find that circumstances of relationship, quarrels, or pecuniary 
interest, may be offered equaHy by extrinsic testimony as by cross-examina
tion (post, § 948); yet the discrediting circumstance of an erroneous assertion 
Dr a lie may be offered through extrinsic testimony on one condition only, 
namely, that the subject of the error or the lie be material to the case, and 
not" collateral" (post, §§ 1001-1003). 

That the principle of Auxiliary Policy excludes extrinsic testimony .in the 
lattel' case and not in the form~r seems to depend partly on a difference in 
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the probative nature of the evidence. In the former case, the probative 
force is definite and specific; in the latter case it is indefinite and ambiguous, 
although positive. In the former case, from the circumstance of (for example) 
relationship to a part~·, the inference is, definitely and solely, that a hostile 
feeling exists towards the opponent. In the latter case, the inference isthat 
in some way or other the witness posscsses a capacity or an inclination to 
an incorrect assertion. Yet, while the plain effect of the evidence is to in
dicate a defective testimonial quality of some sort, there is no definite indica
tion of the specific quality that is defective. The mind recognizes and accepts 
the force of the inference that, because he was mistakcn on one point, he may 
be mistaken on another; hut it does not definitely infer a specific defective 
quality. 

This being so, it is easy to see why thc principle of Auxiliary Policy should 
be applied with greater readiness and more strictness to evidence of such 
indefinite and aIr,biguous eft'ect and such prolific scopc. We cut off relevant 
evidence, evidence that is useful enough if we can get at it economically; 
but, comparing the quantity of it that might bc offered, if there were no limit, 
with the indefiniteness of its objective poin,t when received, we find that it 
would be obtained at a cost by no means economical, and that it is only worth 
r~ceiving when it comes through the simple and limited source of cross-exami. 
nation or when it deals with a fact which could have been shown in any case, 
i.e. is not collateral. 

The result of this rough distinction between circumstances having a defi
nite and strong probath'c meaning, and circumstances having an indefinite 
or a weak probative meaning, is that, when we are attempting to prove these 
defective qualities by circumstantial evidence, we find again the convenience 
of the grouping already noticed, namely, on the one hand, evidence that 
can be offered equally through extrinsic testimony and through cross-exami· 
nation, and, on the other hand, evidence that cannot be offered at all through 
extrinsic testimony or can be offered only to a limited extent, according to 
the applicability of the aboye reasons. Such a grouping would be based on 
the essential features of the evidence and the policy applicable to it, and is 
represented by the separation of Topics IV and V (post, §§ 1000-1046) from 
the preceding Topics I and II. 

§ 880. Distinction between Impel,l,Ching Evidence and or 
Supporting Evidence. It has already been seen (ante, § 874) that, in the very 
nature of the process of Inductive reasoning, while the proponent of evidence 
offers it as ieading to a desired conclusion, it is always open to the opponent 
to show that the inference desired to be drawn is not the correct or more prob
able one, and that some other inference than the one desired is equally or 
more probable, i.e. to show that some other explanation exists and thus to 
explain away the force of the evidential circumstance. This counter·process 
of Explanation, inherent in the very nature of reasonings, is equally applicable, 
so far as Relevancy is concerned, in explaining away circumstantial evidence 
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offered to discredit a witness. Thus, in jurisdictions which allow general 
bad moral character to be used to indicate the probability of the witness' 
speaking untruthfully, the party offering the witness is usually allowed, on 
cross-examining the impeaching witness, to show that the other has kept his 
character for truth-telling, i.e. to explain away the desired inference. Again, 
in the single case in which by extrinsic testimony particular misconduct may 
be offered to show bad character, namely, conviction of a crime, the question 
arises whether it may be shown in explanation that the witness was really 
innocent; though here the resulting rule will be affected by the principle of 
Auxiliary Policy directed at preventing multiplicity of issues. Again, when 
a prior contradictory statement is offered to discredit, an explanation may be 
attempted by showing that the witness has at other times made statements 
precisely similar to that made on the stand,. and the interesting question 
arises whether such evidence is relevant as affording any real explanation or 
destroying the force of the impeaching evidence; the generally accepted solu
tion in modern times being that such similar statements do not accomplish 
any real explaining-awa~' of a prior contradictory statement, but that they 
do on certain conditions help to explain away any evidence tending to show 
corruption, bias, or interest. 

Under each class of discrediting evidence, then, there may be available 
ways of explaining away by other evidence the force of the discrediting cir
cumstance. But for convenience' sake these various methods of Rehabilita
tion must be considered together (post, §§ 1100-1144). 

§ 881. Order of TopicS. The foregoing considerations necessarily affect 
the order of topics; for the rules must be so treated as best to distinguish the . 
principles behind them. Few of the rules are difficult to comprehend or 
obscure in their bearing; but much latitude of opinion is possible as to the 
most satisfactory order of treatment. The following order is most pract i
cable: 1 

First, as preliminary to the whole subject of impeachment, must be con
sidered What Persons as witnesses are to be Impeachable. In the process 
of discrediting a witness, the first inference (ante, § 876) must always be from 
some defective testimonial quality to the assertion's incorrectness; the dif
ferent possible testimonial qualities are thus to be passed in review (Topic I), 
-Moral Character, Mental Capacity (Insanity, Intoxication), Emotional 
Capacity (Bias, Interest, Corruption), and Experiential Capacity. These 
discrediting deficiencies become in their turn the object of circumstantial 
proof, first (Topic II), such sorts of evidence as are not forbidden to be 
offered by extrinsic testimony, i.e. circumstances indicating Interest, Bias, 
and Corruption; following these, all such evidence as is more or less liable 

I 881. I Compare the following summary of of his testimony. or by evidence affecting his 
topics: Cal. C. C. P. 1872. § 1847 (" A witness character for truth. honesty. or integrity, or 
is presumed to speak the truth. This pre- his motives. or by contradictory e,oidence: 
sumption, however. may be repelled by the and the jury are the exclusive judee. of his 
manner in which he testifies, by the character credibility"). 

245 

• 



" 

, 
t, 

, ' , 
" . 

,881 TESTIMONIAL IMPEACHMENT (CHAP. XXIX 

to the rule excluding extrinsic testimony (Topic III) Particular Instances 
of Conduct to show Character the principles here involved having an in
fluence over the whole group; next, similar facts to show Experiential De
fects and the like; then (Topic IV) Specific Errors of assertion, used in
definitely to show some general capacity for mistake or misstatement; 
(Topic V) Prior Self-Contradictions, used indefinitely for a similar purpose; 
and, finally, (Topic VI) Admissions, ,i.e. prior self-contradictions of parties. 

B. PERSONS hIPEAClLU3LE 
• nO 

1. of Hearsay Testimony 
. - . . 

§ 884. General Principle. When the statement of a person not in court is 
offered as evidence of the fact stated, the real ground of objection is that it 
has riot been subjected to the test of trustworthiness which the law regards 
as desirable before listening to any testimonial evidence, namely, the test of 
cross-examination. ThIsJs.theHE!arsay rule (post, § 1362). Yet under cer-

. tain conditions such statements may exceptionally be received. Now the 
. statement, if thus received, stands testimonially as the equivalent of a state

ment made on the stand and subject to cross-examination; i.e. in both cases 
there is received the statement (for example) of A that B struck him with a 
knife, in the one case, A being on the stand aud untested when the state
ment is made, and in the other case, A being not on the stand and not tested 
when the statement is made. In both cases the statement is nothing more 
nor less than testimonial evidence, the two being precisely equivalent in re
spect t<? their nature as testimony. This being so, the untested statement 
- i.e. the hearsay statement must come from a person qualified to speak 
on the matter in question, precisely as ordinary testimony must; the rules 
of Testimonial Qualifications (as noted post, § 1424) have constant applica
tion to such testimonial statements admitted under the Hearsay exceptions. 

Now, in the same way, the statements being testimonial in their nature, 
it .. ~~ right to subject them, whe~ ,atiUlitfea;:·f.o~ini'p-'~~Jfir(erit],~jb"i,gpp'ropriate 

....:;;way8;'asifwas·l()requrrtdlieusual testimonial qualifications in advance; and 
t at is what we find the law doing. For reasons of convenience in exposi
tion, however, the rules of testimonial qualifications and of testimonial in, 
peachment are better considered in connection with the various kinds of hear
say statements admitted under the exceptions to the Hearsay rule. It is 
enough here to note the general features of the process. 

§ 885. Dying Declarations. Here the commonest methods of impeach
ment are those arising from the circumstances of the occasion, when the men
tal powers are not in a condition to promise the best results in the way of 
1'estirnonial Observation, Recollection, and Narration; these modes of im
peachment are proper (post, § 1446). The lise of Prior Self-Contradictions, 
however, depends so intimately on the general principle of that subject that 
it is here dealt with under that head (post, § 1033). 
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~'§ 886. Attesting Will-Witness. The proof of an attesting will-witness' sig
nature involves virtually the usc of his testimony according to the tenor of 
the attestation-clause (post, § 1505); and the modern tendency to ignore this 
truth has led sometimes to an ignoring of its corollary, namely, that a de
ceased attesting will-witness is open to impeachment like any other hearsay 
witness. The application of the impeachment rules to this sort of tes
timony is dealt with under that exception, (post. § 1514).1 

Whether an attesting witness who is one'.'? own witness may be im
peached is dealt with post, § 908. 

§ 887. Statements of Facts against Interest, and other Hearsay Statements. 
The other kinds of statements admissible under exceptions to the Hearsay 
rule are less commonly subjected to impeachment, but the principle is recog
nized as equally applicable. Accordingly, it is permissible to impeach state
ments of facts against interest (post, § 1471), statements of facls of family his
tory (post, § 1496), regular entries in the course of business (post, § 1554), and 
ot.her kinds of statements; though the attempt thus to apply the principle 
~'l ,:, "ely made. 1 

;~ ~~18. Absent Witness' Testimony, ad .... itted to avoid Continuance. Bv • 
<:~ar I i~ in almost every jurisdiction the authority is given to deny a motion 
'., ,;, ::ontinuance (or postponement of the trial), when requested on the ground 
'.11 oLn expected witness' absence, provided the opposing party consents to 
uoJmit the testimony as if the witness were present, or (as is more usual in 
criminal cases) to admit the truth of the facts that would be testified to by the 
witness. When a witness' testimony is admitted in this manner, may it be 
impeached? On principle, it may be, if the assent was of the ,first sort men
tioned; but not if the assent was to the truth of the facts testified to. Since 
the testimony is received by virtue of a Judicial Admission, the applica
tion of the present principle can best be considered under that head (post, 
§ 2595), 

2. Impeachment of De.f!lnda.n,~~ .. ~.tness 
... 7 '_..... • , 

§ 889. Distinction between Becoming a Witness and Waivinl a Witness' 
~rivUele. When, under the modern statutes removing common-law disquali
ficat~')ns, a defendant in a criminal case takes the stand in his OWn behalf, 
two entirely distinct questions arise, to one of which the answer is clear and 
unanimous, to the other doubtful and inharmonious. 

, 

§ 886. I In a practice where an auditor's 
07 master's report of findings of fact is ad
A!litted to be read to the jury, 110 impeach
meillt of the character of a witness who testi. 
fied to the auditor but not the trial jury is 
sllowable: 1917. Jackson &: N. Co. Il. Fuller. 
2'~t', M8llS. 441. 115 N. E. 766. 

, 

, 

• 

, 
, 

• 

§887. I J921, State". Segar, 96 Coun.428,114 
At!. 389 (forgery of check ill C.'s name: a writ
ten statement bv C. den~;og authority to sign 
his namo was 'already in evidence without 
objection, but C. himsell had not testified: 
C.'s extra-judicial statements to S. that he 
had given authority to defendant. admitted. 
on the present principle). 
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... " Ij"","-{IJ Is his position as a witness so distinct from his position as defendant 
- . , 

r;' 'that that which would be usable to impeach him as a witness, but not usable 
" '"'( ',;against him as a defendant, may now be used? In particular, may his bad 

,:moral character be shown, may this character be evidenced by particular 
iact.Y, may his testimony be tested by the sundry other methods applicable 

• 

, 
~~~.jVitnesses ?, 

The argument for the negative is that a fact usable against him as a wit· 
ness - for example, former conviction of felony will not be restricted by 
the jury to its legitimate effect, -i.e. the effect upon his credibility, but may 
also, mainly or subsidiarily, b" applied by them for a forbidden purpose, i.e. ~ 
to infer his bad character and thus his guilt as a defendant. The argument 
for the affirmative is that he is in fact a witness as much as he is in fact a de. 
fendant, that as a witness he mayor may not be credible, and that the State 
has an overriding interest in ascertaining this; that, as the defendant has 
v(lluntarily chosen to offer his testimony, it is not unfair to require him to' 
submit to the incidental tests of testimony ordinarily applicd, and that an 
other rule would practically give immunity to defendants to offer false testi
mony to tht ··1ry. The question involved is thus the simple one whether 
the requireml:llts of his position as a witness are to be maintained in their 
integrity, or whether their incidental infringement on his position as a de. 
fendant is to cause them to be sacrificed; and the appeal is to the general 
principle (ante, § 13) that evidence admissible for one purpose is not to be 
excluded because it would be inadmissible for another purpose. 

(2) The second question docs not care how the first is settled, i.e. does not 
care whether his position as a witness mayor may not be treated as wholly 
distinct from his position as a defendant for the purpose of offering any evi
dence that would be admissible against him as a witness. The second ques
tion rests on a different matter of policy, namely, of Privilege. Since a wit
ness has the privilege of declining to answer questions tending to criminate 
him, and since this privilege may be 1vaived by a witness, either expressly or by 
implication, is the principle determining the existence of a waiver the same 
for an ordinary witnes8 and for a defendant.witnes8, or is there anything in 
the position of the latter which demands a different test for the existence of 
a waiver? It will be seen that the question here involved is wholly different 
from the preceding one, and is distinctly a question of the nature of Privilege 
and of its Waiver; while practically it covers a peculiar kind of evidence, i.e. 
facts tending to show guilt, and not facts affecting credibility. 

There is, however, one circumstance, superficial only, which has tended to 
loose thinking on the subject, namely, the circumstance that much of the evi
dence of both sorts (i.e. to impeach credibility and to show guilt) is asked for 
on cross-examination; and thus we sometimes find the question" Maya de· 
fendant on the witness-stand be cross-examined like any other witness?" put 
and discussed as though only one question, instead of two wholly distinct 
ones, were involved. No correct solution can ever be reached in that way. 
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Whether facts impeaching credibility may be offered, either extrinsically 
or through cross-examination, is one question; whether a criminating fact. 
otherwise privileged, may be asked and compelled from the defendant him
self, is the other and wholly distinct question. In the first case, the sole 
object is to impeach credibility, and the incidental effect on the ddendant's 
position as such is undesired and forbidden; in the second case, the sole ob
ject is usually to prove guilt, and to affect the defendant as such. The an
swer to either question might be in the affirmative or in the negative without 
affecting the answer to the other. 

The first question alone concerns us here. The second is dealt with under ,l 
the subject of Privilege (post, § 2276). " ,,_. ",J 

:o-V § 890. Defendant impeachable as an Ordinary Witness. Of the arguments " 
on the first question, there is no hesitation in accepting those of the affirma
tive. The law is that a defendant taking the stand as a witness may as a 
witness be impeached precisely like any other witness.l ----

The rule is enunciated more or less broadly, and with more or less varia
tion of phrasing, in the different jurisdictions; but the principle is universally 
conceded: 'l ,-, ~ 

1867, Com. v. Bonner, 97 Mass. 587; the witness having been asked. ';",hether he had 
been in the House of Correction for any crime, Mr. Hudaon argued, "that it is a subtlety 
beyond the capacity of jurors to discriminate between regarding e\;dence of a defendant's 
previous conviction of crime as affecting only his credibility as a \\;tness, and regarding it 
as affecting his character generally, and that therefore such testimony should be excluded 
altogether"; but the Court held that in becoming a witness he must put up ",ith such 
risks. 

1874, BUSKIRK, C. J., in Fletcher \'. State, 49 Ind. 130: "A defendant who elects to 
testify occupies the position of both defendant and "itness, and thus he combines in his 
person the rights and privileges of both. But while this is true, we do not think it should 
result in any change in the law or rules of practice. In his capacity as a witness he is 
entitled to the same rights, and is subject to the same rules, as any other witness. In his 
character of defendant, he has the same rights, and is entitled to the same protection 
as were possessed and enjoyed by defendants before the passage of the act in question 
[enabling defendants to testify]. When we are considering the rights of the appellant in 
his character of defendant, we lose sight of the fact that he has the right to testify as a 
witness; and when his privileges as a witness are called in question, they should be decided 
without reference to the fact that he is a defendant also." 

1893, BREAUX, J., in State v. Murphy, 45 La. An. 958, 959, 13 So, 229: "The defend
ant, in availing himself of the privilege of testif~ing in his own behalf, was subject to all 
the rules that apply to other witnesses. The accused was not compelled to testify; the 
statute declares that the failure to testify shall not create a presumption against a de
fendant. Having offered himself as a witness, and having testified, he was called upon to 
submit to the same tests which are legally applied to other \\itnesses. The witness can 
decline to answer any question which may tend to charge him as criminal; moreover, 
the Court has the power to protect him against unreasonable or oppressive cross el\'ami
nation. These modes of guarding against the abuse possible under the statute are not 
in question. , " The defendant appeared before the Court in the dual capacity of an 
accused and that of a witness. As an accused, his character was not subject to attack 

§ 890. I This doctrine is universally conceded. The authorities will be found in the 
places cited in the next section. 
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, . , 

unless he opened the question, As a witness. his position was different; his credibility 
was subject to attack. . .. As a defendant. his character could not be impeached. that 
issue not having been opened by him. As a \\itness, it could be impeached. as the char
acter of any witness may be subjected to that test, In other words, he may be unworthy 
of belief, but this unworthiness is not to be considered in determining ""hether or not he 
is guilty; while the attack upon the character of an accused is for the purpose of etab
lishing that his plea is not supported by his attempt at proving character and that he is 
guilty." 
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§ 891. Same: Application of the Rule. The general principle is not ques
tioned. But it requires in certain situations to be discriminated, in its con
sequences, from other rules: 

(1) The prosecution in a criminal case may not offer the accused's bad 
moral ,character except to rebut his offer of good character (ante, § 58), but it 
may impeach his witness-character without this restric.tion. The witness
cha~acter will im'olve in most jurisdictions the trait of veracity, while the 
accu~ed,-character will involve the trait appropriate toO the crime ,charged. 
Hence (in most jurisdictions) a difference in the kind of character offerable 
by the prosecution. l 

(2) The accllsed may at any time offer his o~n good moral character, for the 
trait in question, as evidence that he did not commit the crime (ante, § 50). 
But he may not a~ witness offer his good character until it has been attempted 
to be impeached by the prosecution (post, § 1104), Hence (except in those 
jurisdictions where general had character is allowed iu impeachment) a dif
ference as to the time when the accused may offer his character in his support 
as a witness.2 

(3) In evidencing the accused's bad moral character as a witness, the usual 
, 

kinds of evidence arc equally available. conviction 'af crime, specific in-
sta.nces of misconduct (on cross-examination), and the like. But when these 
involve a crime and are attempted to be proved on cross-examination, the 

: question arises whether the accused is compellable to answer, i.e. whether 
. ,.' he has wai'OOd his privilege llgainBt self-crimination.3 Furthermore, it may 
~ • I 

\',,',' be noted, the doctrine has been advanced. in New York and elsewhere, that, 
while a defendant as a witness is in general impeachable as a witness, ~'et, in 

"'., c \ offering through cross-examination to impeach his credibility by specific acts 
t. " .' of misconduct, the prosecution would have too wide a latitude in employing 

1'-1 IJ{;:~,~ these discreditable facts unless some limits were set in order to prevent un
'- fair prejudice to the defendant as such; and hence the scope of that particular 

" , ' sort of evidence should be narrower for a defendant-witness than for (Jthers. 
i: :( .," Such a doctrine, however, would involve no abandonment of the gener:Li prin
. , ,".,<,', ciple that the defendant as a witness may be impeached as such in the other 

" . , \ , 
,",. :"" \, § 891. I The authorities llre collected until rebuttal; it is therefore never 11 question 

'"\ i' "f \.'.\VOat. § 924. of the time of the prosecution's offer, but of 
'J ''', ' Since the defendant would never take tho the kind of character offered. 

\ '}"".. .. stand till after the prosecution had closed its t The authorities are collected poat. § 1104. 
, :' case in chief, the prosecution would never be 3 The authorities aro collected pOBt. U 22i6, 

<,'" authorized to offer his character of either eon 2277. . , 
• • 
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usual ways. Nevertheless, the limitation laid down by these New York rul
ings is not to be commended; it has been se\'eral times refused approval in 
other jurisdictions having these rulings before them.4 

§ 892. Defendant not Testifying, but making a "Sta.tement." In the 
course of the transition from the unenlightened common-law disqualification 
of an accused person to his complete eligibility as a witness, several jurisdic
tions took a half-way step (ante, § 5i9) of allowing the accused person to make 
a " statement" a grudging concession to the demands of justice. Being 
in itself anomalous, it raised se\'eral anomalous questions. One of these was 
whether this " statement " rendered its maker open to impeachment like an 
ordinary witness. But this question is no longer of consequence.1 

3. Impeachment of an Impeaching Witness 

§ 894. I.imitation in the Trial Court's Discretion. No question arises here 
except as to the use of character-evidence. When B is brought forward to 
impeach A, and C to impeach B, it is obdous that not only might there be 
no end to this process, but the real issues of the case might be wholly lost 
sight of in a mass of testimony amounting to not much more than mutual 
vilification. The general rule as to limiting the number of witnesses upon a 
gh'en point (post, § 190i) docs not in strictness appl~·. 

Three courses are open to pursue: first,~o e;-:clude absolutely the impeach
ment of the character of an impeaching witness; 1 secondly, to admit the im
peachment of an impeaching witness, but no more; 2 thirdly, to admit it only 

• The authorities arc collected post. § OSi. 
§ 892. I Except in Georgia and Wyoming; 

rome authoritie" are cited alile. § 579. 
§ 894. I COT/ira: 1869. State v. Cherry. 

63 N. C. 495 (Pearson. C. J.: "We are told 
thllt this supposed rule of law is acted upon in 
that circuit. and is hased on the ground of 
a\'oidillg the ineoD\'enience of till endless pro
cess. If thl' impeaching witness can he im
peached. the last witness may also he impeached 
and 80 on • ad infinitum.' Thi8 inconvenience 
cannot occur very often or be \'ery serious. for 
the general practice is to call only the most re
spectable men in the community as to char
ncter. and the instance or calling a witness of 
doubtful character to prO\'e chul':!cter is ex
ceptional. Let it be undersuJoc! that all 
impeaching witness eannot be impeuched. and 
the exception wili soon be the gl'fleral rule. 
But be this as it may. truth ~hould not be ex
cluded to avoid incon\'enienct'''); 1846. 
R('ctor t'. Rector. 8 Ill. 105. 11i (general!)' not 
a1lowahle. but here treated as proper). 

• 1851. Wayne •• J. (thl) other8 not touching 
the point). in Gaines ~. Rclf. 12 How. 555. 
This WIlS the rule of the ch'il and the cunon 
law of the Ccmtint'nt: Corp. JUl'. Cllnon .. 
D~cretal. II. 20. de te8tiiJus. e. 49; 1i:3S. 
Oughton. Ordo JUdiciorum. tit. 102. § VI 
(" In testem testes. et in hos. sed non datur 

. -- ~---

ultra "); and this was followed in Chancery: 
1680. Earl of Stnfford's Trial. 7 How. St. Tr. 
1293. 1484 (Sir W. Jones. for the prosecution: 
,. If his new witnesses are only to the reputation 
of our witnesses. then perhaps one must have 
Bome other witnesses hrought to discredit his; 
and we. not knowing who these new witneB8C8 
of his would be. may need perhaps another day 
to bring testimony againGt them; so that I 
know not when the matter ean have an end"; 
L. H. S. Finch: .. It is true. in the practice of 
Chaueery we do examine to the credit of wit
nesses. and to thrir credit. but no more; bu' 
what my lords will do in thir, case I know" ,t 
till they are withdrawn"; and the matter went 
off by consent). 

In tbe following jurisdictions the rule hIlS 
heen allowed to go this far. without 8aying 
that it shall go no farther: 1ti62. State II. 

Brant. J.1 Ia. 182 (left undecided); 1868. 
State r. Moore. 25 Ia. 137 (not e:tcluded here; 
hu t no general rule laid down); 1905. Dunn 
r. ('0Ir. .. 119 Ky. 457. 84 S. W. 321; 1914. 
Gabbard II. Com .• 159 Ky. 624. 167 S. W. 942 
(rule of Dunn r. Com .• 119 Ky. 461. of the 
second sort above. cited without express ap
proval); 1847. Starks v. People. 5 Den. N. Y. 
106. 109; 1903. Brink I). Stratton. 176 N. Y. 
150. 68 N. E. 148. 
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• 

to such an extent as the discretion of the trial Court deems best. The first 
'two'ofthese-riilesare represented in difierent'j~;i~dicti~Ds':'-In such a case, 
however, any mere rule of thumb is undesirable; the preferable rule is the 
third. 

4. Impeachment of One's Own Witness 

§ 896. History of the Rule, In the first and the second of the foregoing 
topics, the question presented was whether the person could properly be 
treated as a witness at all; for, if so, there was no objef!tion to the process of 
impeachment in itself. But in the third and the present topics the person 
is clearly a witness, and the question is whether any principle of auxiliary 
policy should exclude the process of impeachment normally applicable. 

II. the present topic, the rule has been long established, and is in its general 
validity never to-day questioned, tJ'lat the P!1,rty on who~e .behaJf a .:witness 
a'p.£~ar~Q~?!1!Qt himself impeach illat Wilne~.i7lcerftL.i.7!-.. '!P.fLYS. . 
. The history 'of " it is 'singularty'of:;scure, considering its practical frequency 
and importance. But the following stages of its development are fairly clear: 

(1) In the primitive modes of trial, persons who attended on behalf of the 
parties were not witnesses, in the modern sense of the word. They were 
"aa.Jh~helpers ", by whose mere (\ath, taken by the prescribed number of per
sons and in the proper form, the issue of the cause was determined. They 
were chosen, naturally and usually, from among the relatives and adherents 
of either party. They went up to the court literally to "swear him off", and 
the two sets of oath-takers were marshalled in opposing bands. This tradi
tional notion of a witness, that of a person ' ex officio' a partisan pure and 
5imple, persisted as a tradition long past the time when their func.tion had 
ceased to be that of a mere oath-taker and had become that of a testifier to 
facts. So long as such a notion persisted, it was inconceivable that a party 
should gainsay his own witness; he had been told to bring a certain number 
of persons to swear for him; if one or more did not do so, that was merely 
his loss; he should have chosen better ones for his purpose. This notion 
that a party must stand or fall by what his partisan affirms was long in dis
appearing.l It was a natural consequence of this notion that the party should 
not be allowed to dispute what his own chosen witness says. Such (pre
sumably) was the instinctive thought all through the earlier periods of our 
recorded trials, and long after the time when witnesses in the modern sense 
had taken the place of compurgators. But for a considerable period there is 
no trace of a positive rule upon the subject. There must have been the feel
ing; perhaps no opposition to it was attempted. 

(2) Mf!anwhile, in the civil and the can~n law the rule was well known 
that one who used a witness for himself could not afterwards object to his 

§ 896. I Compare tho history of the rule about reqnired nnmbers of witnesses (p~l, 
,2032), 
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incompetency (by interest or otherwise) when called by the opp011ent.2 This 
rested on the general and natural notion of a waiver of the objection (ante, § 18), 
and was apparently a rule of equally unquestioned acceptance in our own law.3 

(3) But the further conception, that a party calling a witness must not 
even discredit him, was not enforced as a rule of law until a comparatively 
late period. Its beginnings are seen at the end of the 1600s, in criminal trials. 
Until that time, the accused had no legal right to summon witnesses (ante, 
§ 575), and apparently the prosecution was not before then hampered by any 
rule against impeachment. In that period a rule begins to be hinted at, as 
against the accused's witnesses, though the prosecution is still exempt.4 

(4) By the beginnings of the 17005 a general rule makes a casual appear
ance, and is applied in civil cases equally.s But it had not yet received com
mon acceptance; for it is not mentioned in any of the early editions of the 
trel).tises on trial practice. 

(5) By the end of the 1700s, however, it is notorious and unquestioned. 
Its enforcement in the trial of Yiarren Hastings, in 1788,6 seems to have been 
the immediate cause of its general currency; for thereafter it receives men
tion in the treatises.7 Whatever its merits, then, its prestige is eompara
tively modern. 

• Codex IV, 20, 17 ("Si quis testibus usus another, and then, on his refusal, tries by 8 

fuerit, iidemque testes adw,c'us C11m in alia cross-examination to show him biassed; L. C. 
We producantur, non Iic"l:'~ ei pcr~onas J. North: "Leok you, Mr. Colledge, I will 
eorum exdr>ere, nisi ostendcrit inimicitias tell you something for law and to set you 
inter se et iIIos p08tea cmersisse. er '1c'.bus testes right. Whatsoeyer witnesses you call, you 
repelli leg!'s prrecipiunt: non adimellda sci- call them as witnesses to testify the truth for 
licet ei Iicentia, ex ipsis depositionibus testi- you; and ir you ask them any questions. you 
monillm eorum arguere. Sed si Iiquidis must take what they have said as truth: ... 
probationibus datione vel promissione pc- let him answer you if he will. but )·ou must not 
cuniarum cos corruptos esse ostendcrit, etiam afterwards go to disprove him "): 1691, Lord 
earn allegationem integrum ei servari prreci- Mohun's Triul, 12 How. St. Tr. 1007 (self
pimus"; A. D. 528); ante 1635. Hudson, contradiction of a witness, permitted to the 
Treatise of the Court or Star Chamber, 201 Jlrosecution). 
(" but this is a firm nnd constant rule as well • 1700, Adams r. Arnold. 12 Mod. 375 
in this court as in nil laws, that no man shall ("And here Holt (L. c. J.] would suffer the 
be received to escept ngainst a witness 118 plaintiff to discredit a witness of his own call
incompet.ent. if he examine him also himself"). ing, he swearing against him "); '722, E~Te. 

• Some cases are cited post, §§ 911, 912. J., quoted in Viner's Abr. "Evidel.lI!c", M. 11. 
• 1681, Fitzhnrris' Trial, 8 How. St. Tr. 6 ("The party who produceth a witness can-

223. 369, 373 (on the defendant's pressing not examine to the discredit of such witness ") ; 
an u'lwilling witness, cnlled by him. with self- 1738, Rice v. Oatfield, 2 St.ra. 1095 (cited post, 
cQ:l\~adiction on cross.exa.mination, L. C. J. § 907). 
Pemberton: "Mr. Fitzharris, do yuu design • Cited post. § 905. 
ttl detect Mrs. Wall of falsehood? She is 71793, Buller. Trinls at Nisi Prius, 297, 
your own witness; YOU conoider not you can 6th ed. (at the end of the "fourth general 
get nothing by that"; ... Derendant, to rule"); 1795. Hawkins, Pleas of .the Crown, 
another witness called by him: •. You dare II, c. 46, § 208, 7th ed.; both of these citing 
not speak the truth"; Mr. J. Dolben: "you only Hastings' Trial and neither of them 
disparage your own witnesses"); 1681, Phm- mentioning it in prior editions; 1796. Crosll
ket's Trial, 8 How. St. Tr. 447, 496 (8 witness field's Trial, 26 How. St. Tr. 1. 37 (L. C. J. 
called for tbe prosecution eltonerates the de- E)Te referring apparently to HW!tings' Trial 
rendant; the Attorney-General then explains as his authority). In 1803 the practice under 
that he swore the contrary before the jury, and the rule appears 00 be stillllncertain: Furcell 
had said the same the night before, and ends v. M'Namara, 8 Ves. Jr. 327, L. C. Eldon. 
by censurinll: him and haying him committed) ; The learned opinion of Mr. J. Blumo, in 
1681, Colledge's Trial, 8 How. St. Tr. 549, Crags 1'. State (1922), Wyo. ,202 Pa::. 
636 (defendant caUs a witnellll to impeacb 1099. Bummarizes the history of 'he Jule. 
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In considering its right to e}ristence, the first question naturally is, By what 
reason of policy is this impeachment prohibited?; for upon the answer to 
this depends the next question, To what extent is such impeachment for
bidden? To the first question we find in judicial annals more than one an
swer; and it is of prime importance to determine at the O1!tset which of these 

\ is the correct one. 
\ § 897. First Reason: The Party is Bound by his Witness' Statements. 'rhe 

primitive notion, that a party is morally bound by the statements of his wit
nesses, no longer finds defenders, although its disappearance is by no means 
very far in the past. In the early 1800s the judges were still engaged in re
pudiating this false notion of the basis of the rule against impeaching one's 

• own Witness: 

1811, ELJ.ENBOROUGH, L. C. J., in Alexander v. Gib.90n, 2 Camp. 555: "If a witness is 
called on the part of the plaintiff, who swears what is palpably false, it would be extremely 
hard if the plaintiff's case should for that reason be sacrificed; but I know of no rule of law 
by which the truth is on such an occ-asion to be shut out and justice is to be perverted." 

1831, TINDAL, C. J., in Bradley v. Ricardo, 8 Bing. 58: "The object of all the laws of 
evidence is to bring the whole truth of a case before the jury; . . . [but if this contra
dicting evidence were excluded] that would no longer he the just ground on which the 
principles of evidence would proceed, hut we should compel the plaintiff to take singly all 
the chances of the tables and to be hound by the statements of a witness whom he might 
call without knowing he was adverse, who might lahar IInder a defect of memory, or be 
otherwise unable to make a statement on which complete reliance might be placed." 

1826, 1834, PUTNA~r, J., in Brou'n Y. Bellouw, 4 Pick. 187, 194, and Whitaker v. Saliabury, 
15 id . .545: "A party is not obliged to receive us unimpeached truth everything which a 
\\;tness called by him may swear to. If his witness has been false -:lr mistaken in his testi
mony, he may prove the truth by others." :.. "It would evidently be a rule that would 
operate with great injustice. that a party calling a witness should be bound by the fact 

>. which was sworn to. No one would contend for a rule so inexpedient." 
, 
". • § 898. Second Reason: The Party Guarantees his Witness' General Credi

bility. The modern rule as to impeaching the character of one's own witness 
is historically merely the last remnant of the broad primitive notion that a 
party must stand or fall by the utterances of his witness. This primith'e 
notion, resting on no reason whate\'er, but upon mere tradition, and irration
all~' forbidding any attempt to questior. the utterances of one's own witness, 
was obliged to yield its ground before reason and common sense; and, as 
each encroachment upon its territory took place, it sought to justify by stat
ing some plausible reason which would support the remainder of the rule. 
Such a reason was, and is still, frequently advanced in this form, that a paFty 
guarantees his witness' credibility. This has become the popular and cant-
• mg reason: 

1834, PuTNAM, J., in Whitaker v. Sali"bury, 15 Pick. 545: "When a party calls a wit
ness whose general character for truth is bad, he is attempting to obtain his cause hy testi
mony not worthy of credit; it is to some extent an imposition upon the court and jury. 
The Jaw will not suppose that a party will do any such thing, but will rather hold the party 
calling the witness to have adopted and considered him as credible." 

254 

• 



§§ 874-918] IMPEACHING ONE'S OWN WITNESS § 

18i7, FOLGER, J., in Pollock v. Pollocl.·, 71 N. Y. 152: "It is fair to judge a party by 
his own witness. If a party puts upon the stand a witness who is for any reason assail
able, that party asserts or admits the credibility of that ,,-itness." 

1866, Professor Simon Greenleaf, Evidence, § 442: "When a party offers a witness in 
proof of his cause, he thereby, in general, represents him as worthy 'If belief; he is pre
sumed to know the character of the ,,;tnesses he adduces; and having thus presented them 
to the court, the law will not permit the party afterwards to impeach their general reputation 
for truth." 

One answer to this argument would be that the supposed guarantee ought 
not in fairness to be allowed to burden a party when he has discovered the 
witness' untrustworthiness after putting him on the stand. Another and 
more satisfactory answer would be that the ends of truth are not to be sub
served by binding the parties with guarantees and vouchings, and that it is 
the bu.siness of a court of justice, in mere self-respect, to seek all sources of 
correct information, whatever foolish guarantees :~ party mayor may not 
have chosen to make. 

But there are threc other answers, not merel~' in the nature of counter
arguments, that effectuall~· dispose of the above reason: (1) The first is 
that, in point of fact, looking at the actual conduct of trials, neither party 
does know, and much less does he guarantee, the character and trustworthi
ness of the witnesses called by him: 

1876, ~IAY, C. J., in "Some Rules of Evicience", 11 Ameri(:an Law Review 264: "But 
docs common experience show that, from the given fact thnt a witness is brought into 
court by a party, it is to he inferred that he not only knows his character, but also that 
that character is such that 'in g'!neral' he is worthy of belief? . .. Witnesses are not 
made to order, . at least, not by honest people. The only witnesses who can properly 
be called are those who happen to have knowledge of relevant facts; and who these may 
be is predetermined by the history and course of the events which lire to come under ex
amination. . .. The witnesses to the material facts in dispute Ilre such persons as happen 
to have been cogmzant or the facts, and arc not such as the parties have selected at their 
pleasure. In point of fact, it is substantially true that parties rail particular persons as 
witnesses simply because they are obliged to and can call no others. If a lawsuit was a 
manufacture, and the party bringing it could select his materials filets and \\;tnesses • 
there might be some propriety in holding him responsible for the character of these materials; 
but, ns both are beyond his control, his responsibility for their character is out of the ques
tion. He comes into the court with the best materials he can get to make out his case." 

(2) The second answer is that this theory of guaranteeing credibility is 
not true in law, i.e. is not practically enforced by any Court, and therefore 
is a mere empty phrase; I for the permission to-day universally accorded (post, 
§ 907) to discredit one's witness by showing the facts to be contrary to his 
assertion, is wholI~' inconsistent with any guarantee of credibility. If there 
were such a guarantee, the part~' could not fly in the face of it by proving 
that his witness is not to be believed on that point. A Court which allows 

§ 898. I 19U6. LORher r. Colton. 225 Ill. 234. 80 repeating this cant formula ... The party who 
N. E. 122 (culJing the opponent liS witness). calls a witness certifies his credibility" 0907. 

It is di~appointi/lg to find a modern opinion People D. Sexton. 187 N. Y. 495. 80 N. E. 396). 
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the party to disprove what his witness has said, and at the same time speaks 
of a gu~rantee of credibility as the reason for some other part of the rule, re
futes itself, and the phrase about a guarantee of credibility becomes devoid 
of reality. 

(3) The further log1cal inconsistency of this reason was long ago pointed 
out in another respect: 

1827, Mr. JerCl.~Y Bentham, Rationale of Judicial Evidence, b. III, c. IV (Bowring's 
ed., vol. V!, p. -!1I1): "Two arguments, in some measure distinct, may be collected from 
the books: . .. 1. By calling for his testimony, you have admitted him to be a person 
of credit, ackr.owledged his trustworthiness; to seek to di~redit him would be an incon
sistency; ancl the success of your endeavours would be fatal to your cause; for, if his 
testimony be I:ot to be believed, and you have none but his, then is your side of the cause 
",ithout evider.ce •.. , [This argument rests upon] a fabe axiom of psychology .... 
The false lU'iom is this: • All men belong to one or other of two classes the trustworthy 
and the untrustworthy. The trustworthy never say anything but what is true: by them 
you never can be deceived. The untrustworthy never say anything but what is false: 
so sure as you believe them, so sure are you deceived.' . .. No man is so habitually 
mendacious as not to speak true a hundred times, for once that he speaks false; no man 
speaks falsehood for its own sake; no man departs from simple verity without a 1Il0tive. 
. .. Exhibit in the ~trongest possible colours the untrustworthiness of your witness
his Jt,ll'tiality to your adversary's side, and his improbity of character ,you discredit so 
much of his testimony as makes in favour of your adversary. but in the very same pro
portion you increase the trustworthiness of all that portion which makes in favour of your
self. . .• Among the means which the nature of things affords you for extracting the 
truth from this or any other unwilling bosom, is interrogation, counter-interrogation, 
it may in one sense be called, in respect of its contrariety to the current of his wishes. • No,' 
says one of the rules, • this shall not be permitted to you. ' 'Why? ' says justice. 'Be
cause,' adds the rule, 'this witness, this enemy of yours, is your witness.' . " In the 
grammatical expression, 'YOUT 'witness', howsoever applicable to him, what is there that 
should prevent )'our having permission to paint his disposition, any more than the dis
position of any other person, in its real colours? . .. The tendency of this your counter
evidence is to place the value of your \\;tness's testimony if! its true light. 'No.' say 
the lawyers: 'we will not have it placed in its true light: the situation, the moral situa
tion, in which the witness is placed the sinister interests to tht: action of which he is 
exposed shall not be presented to \iew.' 'Oh, but what you contend for is an incon
sistency: you want the same man to be regarded as credible and incredible as speak
ing true, and speaking false.' Not the smallest inconsistency: what we want to have 
thought true of this man, is no more than what is true of every man." 

• 

§ 899. 'l'hird Reason: The Party ought not to have the means to Coerce J 
his Witness. The truth is that the Courts affecting the foregoing reasons 
have sought too much in the realm of objective arguments. They have 
thought of visiting punishment on the head of offending parties, or of leav
ing them to suffer the consequences of their mistakes. This is not a high
minded nor a practical attitude for a tribunal seeking truth, nor is it in har
mony with the policy of other rules of Evidence. This whole attitude must 
be abandoned. What we are to ask is, Is there anything in the process of 
impeaching one's own witness which tends to restrict or impair the sources 
of evidence, to make competent evidence less plentiful or less trustworthy? 
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We should ask, not what the conduct of the party is, but what the effect is 
upon the witness. 

Taking this subjective point of view, we find that there is something of a 
reason, a reason easy to grasp, founded on reality, not on cant, legitimate 
in its policy, orthodox in its history, though narrow in its scope, the reason 
that the party ought not to have the means to coerce hUJ witnesses. It was laid 
down by l\Ir. Justice Buller, a century and a half ago, in terms which have 
been frequently quoted more often quoted than acknowledged (as Serjeant 
Evans once said of his own writings): I 

Ante 1767, BUI,LER, J., Trials at Nisi Prius, 297: "A party never shall be permitted to 
produce general evidence to discredit his mm witness, for that would be to enable him to 
destroy the witness if he spoke against h~m, and to make him a good witness if he spoke 
for him, with the means in his hands of destroying his credit if he spoke against him." 

1834, PUTXAll, J., in Whitaker v. Sali.,bury, 15 Pick . .'>45: "If this were not so, it would 
be in the power of any party merely by putting a witness upon the stand, to blacken and 
defame his general character for truth whenever the evidence should fall short of what 
was wanted." 

The true foundation of policy (so far as there is any) is here manifest. If it 
were permissible, and therefore common, to impeach the character of one's 
witness whose testimony had been disappointin~, no witness would care to 
risk the abuse of his character which might then be launched at him by the 
disappointed party. This fear of the possible consequences would operate 
subjectively to prevent a repentant witness from recanting a previously falsi
fied story, and would more or less affect every witness who knew that the 
party calling him expected him to tell a particular story. Of this sort of abuse 
from the opposite side the witne~s is e,-en now sufficiently afraid; were he 
liable to it from either side indiscriminately, the terrors of the witness-box 
would be doubled. Speculati"e as this danger may be, it furnishes the only 
shred of reason on which the rule may be supported. l\Ioreover, it is the 
only reason which allows the details of the rule to be worked out consistently. 
What is this fear which we desire to save the witness? It must be a fear 
that would operate upon the ordinary witness honestly in.c1ined. The fear 
that his character will be abused, this is certainly a tangible and sufficient 
consideration. On the other hand, the fear that he will be shown to be af
fected by bias or interest, this invoh-es nothing disgracef!.ll or derogatory 
to character, and is hardly worth considering. Thus this reason tests effi
ciently the various details of the rule. 

But, after all, it is a reason of trifling practical weight. It cannot appre
ciably affect an honest and reputable witness. The only person whom it 
could really concern is the disreputable and shifty witness; and what good 
reason is there why he should not be e:X'Posed? That he would adhere to 

§ 899. I Approved in the following; 1834, 1801, Peake. Evidence. 89; 1814. Phillipps, 
Lord Denman. C. J., and Bolland, B., in Evidence. 308 (5th Aml'r. ed.): 1824. Starkie. 
Wright 1'. Bl'ck?tt. 1 M. &; Rob. ·il7, 432; Evidence. 216. 
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false testimony solely for fear of exposure by the party calling him is un
likely; because his reputation would in that case equally be used against 
him by the opponent. It therefore becomes merely a question which of the 
two parties may properly expose him. Is there any reason of moral fairness 
which forbids this to the party calling him? The rational answer must be 
in the negative. There is no substantial reason for preserving this rule,
the remnant of a primitive notion: 

1876, MAy, C. J., in "Some Rules of Evidence", 11 American Law Review 267: 
"Courts are not established to give that party his case who behaves best in court. If 
they were, it seems to us that the plaintiff stands quite as well in SHch a case, on the score 
of fairness, as the defendant, who lies in wait for the profits of treachery .•. , [It is 
improper that) an untruthful or incredible or unreliable witness by reason of moral in
firmity may not be unmasked by any party in interest. . .. What more absurd than 
to ask a jury to find the truth upon the testimony of a witness notoriolls for not speaking 
the truth, all the while concealing from them the fact that he is or may be a false wit
ness? And how can it be of importance to the main purpose of the trial how or by whom 
the fact that the witness is not to be relied upon is made known? . .. If he betrays the 
party who calls him, and falsifies in every statement which he makes, the opposite party \\ill 
of course accept the treason, say nothing of impeachment, and leave the jury no alternative 
but to find an unjust verdict upon evidence which both the parties know to be the rankest 
perjury. Certainly a rule which may produce such a result ought to be at once discar .. ded, 
unless it can be shown to be of some special use in the general purposes of legal controversy. 
That a court of justice should permit such a miscarriage on the merits, because it sees. or 
fancie:; it sees, a shadow of unfairness in one of the parties in a matter collateral to the suit 
and in no way touching the just.ice of the case, is a reproach which ought to be done away. 
Nobody can profit by the rule hut the witness and the antagonist of the party who calls 
him, and they only by the defeat of the ends of justice." 2 

Assuming the rule to rest upon the third reason above noted, it remains to 
ascertain the effect of this principle upon the various kinds of impeaching 
evidence. 

§ 900. Bad Character. It has never been doubted that one effect of the rule 
is to exclude evidence of the witness' moral character; this much is clearly 
forbidden, whatever policy we accept as the support of the rule. l Upon the 

• 

2 A similar nrgument is forcefullY elaborated , 15; N. Sc. Rev. St. 1900. c. 163. § 42; On! . 
by Mr. Bentham (Judicial Evidence. ubi Hev. St. 1914, c. 76. § 20; 1853. Mair v. Culy. 
8upra). and by Chief Justice Appleton (E\i- 10 U. C. Q. B. 321. 325. per Burns. J.; P. E./. 
dence. c. XIV. p. 223). St. 1889. c. 9. § 15; SQ.!k. R. S. 1920. c. 44. 

§ 900. I Apart from the following cllscS. § 32; Yukon: Consol. Ord. 1914. c. 30. § 40. 
this interpretation of the rule is repeated in UNIT&D STAT&S: Cal. C. C. P. 1872. § 2049 
almost every case upon the present topic. so (" by evidence of bad character"); 1897. 
that no other citations are necessary. Wise v. Wakefield. 118 Cal. 107. 50 Pac. 310; 

ENGLA.?'"J): St. 1854. c. 125. § 22 (quoted Ccmn. 1864. Olmstead v. Winsted Bank. 32 
pod. § 905); 1858. Greenough 11. Eccles. 5 Conn. 278. 287; 1901. Waterbury 11. Water-
C. B. N. s. 786. 28 L. J. C. P. 160 (speaking bury T. Co .• 74 Conn. 152.50 At\. 3; Col. 1919. 
of the Inw before 1854 us "dear"). GralJ v. People. 65 Colo. 489. 177 Pac. 962; 

CANADA: Dom ~. S. 1906. e. 145. Evid. Fla. Rev. G. S. 1919. § 2710; Haw. Rev. L. 
Act § 9 (like Eng. St. 1854. e. 125. § 22); as 1915. § 2618 (" general evidence of bad char-
also the following Proviucial statutes; AUa. aeter" forbidden); Ida. Compo St. 1919. 
St. 1910. 2d sess. C. 3. Evid. Act. § 3; B. C. § 8036; Ind. Burns Ann. St. 1914. § 531 (im-
Rev. St. 1911. C. 78. § 19; New/. Cons. St. peaehment by "bad character". not allowable 
1916. C. 91. § 7; N. BT. CoWl. St. 1903. C. 127. "unless it was indisllenBllble that the party 
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true policy of the rule, it ought to make no difference whether the party knew 
the character or not before offering the witness' testimony; but upon the 
conventional theory (ante, § 898), that the rule is intended to punish unfair 
conduct, it is difficult to avoid the conclusion that, if he did not know it, the 
prohibition does not apply.2 l\Ioreover, it ought not to apply to other quali
ties than moral character that is, not to insanity.3 

§ 901. Bias, Interest, or Conuption. There is no reason whatever, upon 
correct policy, why this sort of evidence should be excluded; for neither in
terest. nor bias are disgraces, the' fear of which could be used to coerce a wit
ness; and as for corruption by subornation or the like, it ought never to 
be left unmasked. Courts have, however, usually treated all these matters 
as included within the prohibition against impeachment, and excluded such 
evidence.1 

Mould produce him, or in case of manifest ing to treat it as a mere correction of fact). 
surprise"); La. 1905, Stllte 1>. Gallo, 115 La. Conlra: 1902, Southern Bell T. & T. Co. D. 

746, 39 So. 1001 (but here the offcr was to Mayo. 134 Ala. 641, 33 So. 16 (impeachment 
show the witness to be an accomplice and hence of sanity, held improper). 
fell rather under the principle of § 901. post) ; § 901. lin/eresl; this has usually been 
Ma8B. Gen. L. 1920, c. 233, § 23; /tfont. Rev., excluded: 1802, Fenton 11. Hughes, 7 Ves. 
c. 1921, § 10666; N. J. 1826, Skellinger~. Jr. 287, 290, Lord Eldon, L. C. (speaking of 
Howell, 3 Haist. N. J. 310; N. /tf. Annot. St. it as "settled upon by a conference by all the 
1915, § 2180; N.Y. 1830, Lawrence v. Barker, Judges"; excluded); 1829, Winston 1'. Mosa. 
5 Wend. 301, 305; 1834, Jackson D. Leek, ley,2 Stew. AlB. 138 (excluded); 1846, Stew-
12 Wend. 105, 108; 1847, People 1'. Safford, nrt v. Hood, 10 Ala. 600, 607 (excluded) ; 1859, 
5 Den. 112, U7; 1860. Sanchez v. People, 22 Fairly ~. Fairly. 38 Miss. 280, 289 (excluded); 
N. Y. 147, 153; 1873. Bullard v. Pearsall, 1827, Jackson v. Varick, 5 Cow. N. Y. 239, 
53 N. Y. 230; 1919, People I). Minsky, 227 242 (/1 subscribing witness was allowed, after 
N. Y. 94, 124 N. E. 126 (questions by the being called on one side, to be examined on 
pro"ecutio", as to bad moral character of a the other, an objection on the score of interest 
woman witness whose testimony was disap- not being available to the former; "they 
pointing, held improper; the prosecution maY' could not afterwards question either his com-
at the outset make clear the disreputable rec- petency or credibility"; affirmed in Varick 
ord of its witness, but may not reserve such D. Jackson, 2 Wend. N. Y. 166, 200); 1829, 
questions until after testimony gh'en); Or. Fulton Bank r. Stafford, 2 Wend. 483, 485 
Laws 1920, § 861 (like Cal. C. C. P. § 2049) ; (same). 
P. 1. C. C. P. 1901, § 340 (like Cal. C. C. P. Corruption; the practice has di1fered: 
§ 2049); P. R. Rev. St. & C. 1911, §§ 1524, 1838. Dunn v. Aslett, 2 1\1. & Rob. 122, Lord 
2675 (like Cal. C. C. P. § 2049); Tez. C. Cr. Denman, D. J. (" a party calling a witness may 
P. 1911, § 815 ("The rule that a party intro- examine him as to any fact tending to show 
dueing a witness shall not attack his testi- he has been induccd to betray that party"; 
mony is so far modified that any party, when here, a recent intimacy with the opponent); 
facts stated by a witnellS are injurious to his 1905, State D. Moon, 71 Kan. 349, 80 Pac. 
cause, may attack his testimony in any other 597 (a witness had before trial told the proee
manner, except by proving the bad character cution or the defendant's conversations plan-
of the witness"); Va. Code 1919, § 6215 ning the larceny; on the stand, the witness 
("general evidence of bad character" forbid- denied all these thing/!; on cross examination, 
den); Wyo. Compo St. 1920, § 5809 (" bad the prosecution was allowed to ask about them; 
character" eJ;cludedj. after adjournment, he was anested for per. 

I 1834, Lord Denman, C. J., in Wright r. jury; he then sent for the prosecuting attor. 
Beckett, 1 M. & Rob. 426 (" the rule cannot ney, and retracted, and next day on the stand 
apply to B case where such facts are brought retold his story with all details as to the de. 
to your kriowledge after you have placed him in fendant's subornation; held proper, in a Cood 
the witness-box"). opinion by Burch, J.; this opinion is a bril. 

'1857, State r. Knight, 43 Me. 11, J34 Iiant example of what a Court can and should 
(the counsel was allowed to argue against the do in repudiating the artificisJ trammels of 
accuracy of one of the statements of his wit- the present rule); 1874, State ". Shonhauaen, 
ness by calling attention to her aie and feeble- 26 La. An. 421, 423 (excluding questioDs as 
ness as affectinll: her memory; the Court try- to attempts to suborn witnesses). 
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._ .. __ Self-Contradictions: 1) Theory. The evidential nature of 
a. . same 'person at another time is ex-
amined elsewhere (post, § 1018) in dealing with the \'arious kinds of discredit
ing evidence. It is sufficient to note here that, in efl'ect and primarily, it neu
tralizes the statement 011 the stand, by showing that the witness cannot be 
correct in both statements and is as likely to be wrong in the latter as in the 
fonner, and, furthermore, that his certain error in this one respect indicates a 
possibility of error upon other }loints, But what is not to be necessarily 
implied from this error is any reflection upon the witness' character, nor 
indeed upon any specific testimonial quality. The implication is merely 
that in some respect his testimonial capacit~· is capable of error, - perhaps 
in his observation, pcrhaps in his memory, perhaps through bias or corrup
tion, perhaps through a. dishoncst disposition, but not definitely in anyone 
of thcse qualities. Docs, then, the principle of the rule forbidding the im
peachment of one's own witness extend its prohibition to this sort of evidence? 

Upon the second theor~· (anfe, § 898), the cant theory, this evidence should 
logically be forbidden. If the part~' is to be taken as guaranteeing the wit
ness' credibility, clearly he is prohibited from ex "Posing, by any means what
ever, an error of that witness, and especially an error which carries with it 
an implication of other errors, from whatever source. 

But the correct the or;.' of the rule (allie, § 899) by no means pre\'ents an 
exposure of error through the present means. The policy of protecting the 
witness, subjectively, against the fear of being abused and held up to dis
grace, in case he should disappoint the expcctations of the party calling him, 
obviously cannot regard the exposure of a self-contradiction as a legitimate 
reason for such apprehension on the pa,:t of the witness. There is no neces
sary implication of bad character, no smirching of reputation, no exposure of 
misdeeds on cross-examination, nothing that could fairly operate to coerce 
either an honest or a dishonest witness to persist in an incorrect story through 
fear of the party calling him. An honest witness could readily explain how 
he came to make the former statement; a dishonest one would not be deterred 
from returning to truth by such a trifling obstacle, On correct principles, 

Bias and Hostility; this has been allowed approvcd); 1860. Carr to. Moorc.41 N. H. 131. 
to be shown: 1899. Consol. Coal Co. v. Seni- 134 (allowcd after cross-examination by the 
gcr. 179 Ill. 370. 53 N. E. 733 (cross-examination opponent). 
of a hostile witness to discredit mcmory. al- Contra: 1919. McLaughlin v. Los AngelesR. 
lowed); 1910. People v. Jacobs. 243 III. 580. Co" 180 Cal. 527, 182 Pac. 44 (cross-exam-
90 N. E. 1092 (cros5-Cltamination of a physi. ination of one's own expert witness" merely 
cian as to a letter by grand jurors criticizing for the purpose of showing bias" in favor of 
him, held improper); 1918, Avery to. Howell, the opponent. held improper; this prohibi-
102 Kim. 527, 171 Pac. 628, semble (left to tive rule obstructs the truth. and is really only 
the trial Court's discretion); 1921, State t'. a rule making the game more complex and 
Sanborn, . Me.· ,113 Atl. 54 (the State. therefore more difficult to play correctly. 
on a charge of assault, callcd J. to the stand. therefore one in which success depends not 
.. without previous interview"; held. that the so much on the party's facts and merits as on 
State could by anotber witness show that his ability to select a skilful trial lawyer: 
Jones .. by bias or by intereRt _ .. was par- wc should not permit ourselves flny longer to 
tial to the respondent's side"; the above text maintain rules of that kind). 
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then, the use of self-contradictory statements is not forbidden. But the case 
is even stronger; for the indirect effect of a self-contradiction, as reflecting 
on general credibility (post, § 1018), is not resorted to when such statements 
are used against one's own witness; for the effort is merely to nullify and re- . 
move the aqverse and unexpected assertion, and the party neither expects 
nor wishes to discredit the remainder of the testimony, which satisfies him 
well enough. 

Thus, on the theory that the rule merely forbids an attack on general credi
bility, there is no breach of the rule in using evidence of self-contradictions. 
It may be said, therefore, that even upon the common theor;}' at least, its 
looser form (ante, § 898) the use of self-contradictions is in truth not im
proper. 

§ 903. Same: (2) Practical Reasons Pro and Con. But such has been the • 
difference of opinion over this sort of evidence that the question of general 
principle has not alwa~'s been regarded as controlling, and the controvers~' 
has rested on such reasons of practical convenience, peculiar to this sort of 
evidence, as could be advanced on either side. These arguments are repre
sented in the following passages: 

1834, DE:-:lf:l.:-l, L. C. ,J., in Wright" .. Beckett, 1 Moo. & Rob. 418, 425: "The word 
'credit' appears to me manifestly to be em-ployed in the sense of 'general character': 
and, thus understood, the rule and the reason go well together, and are perfectly con
sonant to common sense; 'You shall not prove that man to be infamous whom you en
deavored to pass off to the jury as respectable.' But. how can this prevent me from show
ing that he states an untruth on a particular subject by producing the contrary state
ment previously made by him, which gave me just cause to e:q)ect the repetition of it now ~ 
If his character is injured, it is not directly but consequentially. But perhaps no injury 
may arise; there may be a defect of memory; there may be means of perfect explanation. 
If not, if the witness professing to be mine has been bribed by my adversary to deceive 
me, if, having taught me to expect the truth from him, he is induced by malice or corruption 
to turn round upon me with a newly invented falsehood, which defeats my just right and 
throws discredit on all my other witnesses, must I be prevented [from) showing the jury 
facts like these? . •• Can any reason, then, be assigned why. when equally deceh'ed by 
his denying to-day what he asserted yesterday, you should be excluded from showing the 
contradiction into which (from whatever motive) he had fallen? It is clear that in ch,;! 
cases the exclusion might produce great injustice, and in criminal cascs improper acquittals 
and fraudulent convictions. • .. Indeed, the case of EwCT v. Ambrose presents a 'reductio 
ad absurdum' which can hardly be surpassed; for if the answer could not have been re
ceived at all, the same man might defeat on the srune day a suit in Chancery and an action 
at law by swearing in the Cormer to the affirmative and in the latter to the negative of the 
same proposition. . .. The inconvenience of procluding the proof tendered strikes my 
mind as infinitely greater than that of admitting it. For it is impossible to conceive a 
more frightful iniquity than the triuinph of falsehood and treachery in a witness wL.:> pledges 
himself to depose the truth when brought into Court, and in the meantime is persuaded to 
swear, when he appears, tr> a completely inconsistent story. The dangers on the other hand, 
though doubtless very 1i'£ subjects of precaution in the progress of a trial, exist at present 
in equal degree with reference to modes of proceeding which have never yet been questioned. 
The most obvious and striking danger is that of collusion. An attorney may induce aman 
to make a false statement without oath for the mere purpose of contradicting b~· that state-
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ment the truth, which when sworn as a witness be must reveal. The two parties concerned 
in this imagined collusion must be utterly lost to every sense of shame as well as honesty; 
but there is another mode by which their wicked conspiracy could be just as easily effected. 
The statement might be made and then the witness might tender himself to the opposite 
party, for whom he might be set up, and afterwards prostrated by his former statement; this 
far more effectual stratagem could be prevented by no rule of law. The other danger is that 
the statement, which is admissible only to contradict the witness, may be taken as substan
tive proof in the cause. But this danger arises equally from the contradiction of an adverse 
witness; it is mE't by the Judge pointing out the distinction to the jury and warning them not 

I to be misled; it is not so abstruse but th!>! J :idges may explain it and juries perceive its rea
sonableness; and it is probable that they most commonly discard entirely the evidence 
of him, who has stated falsehoods, whether sworn or unsworn." 

1824, Mr. ThoTTl(UJ Starkie, Evidence, 217: "The resolution of this doubt depends, as it 
seems, on the considerations [I] whether in the abstract such evidence is essential to jus
tice; and if so, then whether the party is to be excluded from such evidence either by 
reason of [2] any objection in the nature of an estoppel, or [3] of any collateral inconven
ience which might result. [I] As a general proposition, it is essential to .iustice that 
in a case where the testimony of two witnesscs upon a question of fact is codradictory, 
every aid should be afforded to enable the jury to decide which of them is better entitled 
to credit. . .. [2] If, a.q an abstract position, it be essential to the end of truth that such 
evidence should be submitted to a jury, it rcmains to consider in the first place whether 
the party having called the witness is, as it were, to be estopped from afterwards so im
peaching his credit. It is difficult to come to this conclusion. A party who is prepared 
with general evidence to show that a witness whom he calls is wholly incompetent acts 
unfairly and inconsistently; for, knowing his \\;tness to be undeserving of credit, he offers 
him to the jury as the witness of truth, and attempts to take an unfair advantage by con
cealing or disclosing the rea! character of his witness as best suits his purpose; but a party 
may impeach his own business ill the mode \\;thout incurring any such blame; he may 
have been purposely deceived by the \\;tness, or, though not under a legal necessity to 
cali him, may be constrained by paucity of evidence under the particular circumstances. 
. •• [3J Considering the admission of such evidence in its tendency to occasion collaterd 
inconvenience, the argument that a party ought not to be allowed to discredit his own wit
ness by general evidence seems to have little weight; the contradiction proposed being 
plainly distinguishable. . .. A party may with perfect propriety and consistency insist 

. on the general competency of his witness, although he alleges that his testimony as to one 
particular fact is erroneous." 

1853, Common Law Practice Commi.,sioners, Second Report, 16; J erIJUJ (later C. J.), 
Martin (later B.), Walton, Bramwell (later B. and L. J.), WiUes (later J.), and Cockburn 
(later L. C. J.) (after declaring that "the weight of reason and argument appears to us 
to be decidedly in favor of the affirmative" for admission, they proceed): "For the ad
missibility of the proposed e\;dence, it is said that this course is necessary as a security 
against the contrivance of an artful witness who otherwise might recommend himself to 
the party by the promise of favorable evidence (being really in the interest of the oppo
site party), and afterwards by hostile evidence ruin his cause; ..• that such a power is 
necessary for the purpose of placing the witness fairly and completely before the Court, 
and for enabling the jury to ascertain how far he deserves to be believed; that the ends 
of justice are best attained by allowing the fullest power for scrutinizing and conecting 
evidence, and that the exclusion of the proof of contrary statements might be attended 
with the worst consequences. The chief objection to the proposed evidence appears to be 
that a party, after calling a \\;tness as a witness of credit, ought not to be allowed to dis
credit him. The objection proceeds upon the supposition that the party first acts on one 
principle, and afterwards, being disappointed by the witness, turns around and acts upon 
another, thus imputing to the party something of double dealing or dishonest practice. 
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But it is evident that this does not apply to the case where a party, having given credit 
to a witness, is deceived by him "and first discovers the deceit at the trial of the cause. 
To reject the proposed evidence in such a case, and repress the truth, would be to allow . 
the witness to deceive both jury and party." 

1870, Mr. J. H. BENTON, Jr., 'arguendo', in Hurlbert v. Bellows, 50 N. H. 112: "We 
submit that a party does not, by calling a witness, upon one point, vouch for him as entitled 
to credit upon every point to which he may be called in the case by anybody. He may 
know very little of the witness. He may c\'en believe his character to be doubtful, and 
still properly believe that his statements upon the point to which he calls him are true. 
In such a case there is no reason for saying that the party or his attorney are practising 
a fraud upon the Court, or asking the jury to give the witness any more credit than he is 
entitled to. The party calls the witness in good faith, rel~;ng upon his pre\;ous state
ments, believing that he ",;11 state the truth, and asking for his testimony the exact credit 
to which it iil entitled. Now if the ",;tness has deceived him, and testifies contrary to 
those statements, ought n(\t the party to be allowed to show the deception, that the con
tradiction may he marie manifest and the testimony weighed in the scales of truth? Sup
pose the ~()ntradiction does discredit the witness; if his testimony is unworthy of belief, 
ought not the jury to know it? . .. [By the opposite rule] a party who has been entrapped 
and deceived by a dishonest and lying witness is compelled to practice an unwilling, but 
none the less dangerous fraud upon the Court; and thus, not only his interests, but what is of 
infinitely more importance than the interests of any party, the cause of justice itself, is sacri
ficed to an unreasonable construction of the law." 

1!J22, BLmlF., J., in Crago v. Stafe, Wyo. ,202 Pac. 1099: "The legal situation on 
this subject in the courts of the United States about the middle of the last century was that 
no party was permittcd to discredit his own witness by showing that the latter had made 
statements out of court inconsistent with the statements made at the trial, unless the \\;t
ness was one whom the party was compelled to call, as, for instance, a 'l'.itness to a will; but 
a party was, in some instances, permitted to examine his \\;tnesses in regard to such in
consistent statements for the purpose of refreshing his recollection. Further than that the 
courts would not go. Then came the era of legislation, where laws were enacted in some of 
the states similar to § 5809 of our statute; and, perhaps mainly under the influence of such 
legislation, Courts came to modify their views, permitting generally examination of the wit
ness for the purpose of refreshing his recollection, and also permitting, under certain condi
tions and ",;th certain limitations, proof or previous statements made out of court. We 
have t"ice held that a party's own witness could he examined, calling his attention to 
former statements made, for the purpose of refreshing his recollection: but we have not 
heretofore been called upon to decide whether the additional step could be taken of pro\ing 
such former statements by other evidence. That is the question in this case. To this we 

• now turn our attentIOn. 
. "The purpose of impeaching one's own witness is to neutralize his testimony on the wit

ness stand. But neither Courts nor Legislatures have permitted this to be done by attacking 
the general character of a witness. This character is, generally at least, known to a party 
just as well before as during a trial, and courts will not tolerate that he, vouching for the 
good character of a witness when producing him, should play fast and loose, get the advan
tage of the testimony if favorable, but repudiate it if unfavorable. Section 5809 of our 
statute recognizes this principle. But there are times when a party may be imposed upon; 
he may be deceived and surprised by a 'l'.itness; the witness may be allured away from him, 
and from the path of truth. It would be harsh and unjust that a party should be put at the 
mercy of such witness or of an unscrupulous adversary tampering with him. But the Courts 
prior to the second half of the last ('entury did not deem these facts of sufficient importance 
so as to lay aside the old established rule; and to meet this situation, and remedy the evils 
pointed out, the character of legislation mentioned was passed." 
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There ought to be no hesitation upon the propriety of this evidence. It is 
receivable on three distinct considerations: 1. The principle of the rule is 
directed against Character evidence, and fails entirely to touch the present 
sort; 2. The dangers supposed to accompany its use are too speculative and 
trifling to merit consideration; 3. The exclusion of the evidence would be 
unjust (1) in depriving the party of the opportunity of exhibiting the truth 
and (2) in leaving him the prey of a hostile .witness.· Tiic· only real danger 

· that is to be-apprehended is that the contradictory statement may be taken 
· by the jury as substanth·e testimony in the place of the statement on the 
· stand; but this, though involving the Hearsay Rule (post, § 1018), Es not 
i a serious enough disad\·antage to outweigh the above considerations, and 

• 

. can always be guarded against by proper instructions. 
§ 904:. Same:· (3) Various Fonus of Rule adopted by Different Courts. 

The rulings, however, exhibit more than two attitudes taken towards the 
use of this evidence. There are, of course, 

. (1) Courts which admit the evidence freel~· in any shape; land 
(2) Courts which reject t.he evidence absolutely in every shape.2 But 

there are also several attitudes of compromise and modification, the theories 
which need to be examined before noting the rulings. 

(3) There is the view which admits the evidence after a showing that the 
party has been surprised (or" entrapped ", "misled") by his witness, or, 
as it is sometimes. put, that the witness unexpectedly proves adverse: 3 

1909, FURlrA.-:, P. J .• in Slllr!Ji~ v. State, 2 Ok\. Cr. :162. 102 Pac. 57: "The great l\·cight 
of modern authority is that a party, upon ~rounds of surprisc at and injury from the testi
mony so given may, in the discrction of the trial Court, offcr in evidence previous statements 
of such v.itness which contradict the injurious porlioll of his testimony. This rule is neces
sary for the proteetion of litigants against the contrivance of artful and designing witnesses. 
If a witness had deceived the party calling him (to the injur~· of such party), it would be mani
festly unjust to hold the party to be bound by su('h decl'pt:cn and to prevent him from rc
lieving himself of such injury. This is the philosophy of the law, upon which parties art' 
permitted to offer contradictory statements made by their witnesses, for the purpose of 
impeaehing them. But this rule is subject to certain conditions: First, The party must 
be surprised at the testimony of the witness sought to be so impeached, and tlus surprise 
must exist as a matter of fac~; that is, it must be based upon such facts as would b"ve the 
party reasonable ground to believe that the witness would testify favorably to such part~·. 
If the facts were such that the party h:ld no reasonable ground to believe, when he placed 
such witness on the stand. that the witness would so testify, then no surprise could exist 

, 9M. 1 E.o. in most of the statutes. 
posl. In England by statute the discretion 
of the trial judge controls; in Kansas. the 
Court has followed this form. 

i In many of the earlier rulings. before 
the distinction as to refreshil'g recollection was 
taken. 

The learned opinion of Mr. J. Blume in 
Crago 11. State (1922). . Wyo. • 202 Pac. 
1099, summarizes the early history of the 
rule in the severnl State Courts. 

I E.g. in Mi8l!lJuri. Dunn~. Dunnaker (if 

.. entrapped ") ; in New Hampshire. Hurl. 
burt ~. Bellows (in case of surprise by an ad
verse witness. provided the party acts in good 
faith); in Mississippi. Dunlap v. Richardson 
(" deceived or misled". ete.); and in probably 
the majority of jurisdictions. Some Courts 
carelessly speak of the evidence as admissi
ble "to show surprise." But the surpriee is 
not the thing to be shown bu the evidence; 
it is the surprise that allows the evidence to 
be received. 
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at the failure of the witness to give such testimony, and statements previously made by 
the witness, contra.dicting the testimony given, would not be admissible. Second, It is 
not enough that the "itness failed to testify favorably to the ;>artycalIing him, in order that 
previous contradictory statements made by such witness may be introduced in evidence, 
but the \\;tness must have testified to facts injurious to the party calling him before he can' 
be so impeached. . . . 

"The restrictions, above stated, upon the right of a party to impeach his own \\it
ness by showing contradictory statements made by such witness, are supported by the sound
est reasons, and are based upon the highcst considerations of public policy. If the State 
has the right, upon the plea of impeaching its own ,,'itness, to introduce statements made 
by such witness contradictory of his testimony given in court, and thus get hearsay before 
the jury, as original substantive cvidcnce against a licfendant, then in all fairness and justice 
we would be compelled to hold that the defendant had the same right. The far-reaching 
and ruinous consequences of such a rule are manifest. A defendant could place a "itness 
upon the stand and, after asking him a few general questions, could then ask the v.;tness if 
he had not made a statement (giving the statement in full) to the defendant, and other 
persons, which would constitute a complete defense. Upon the denial of the ,,;tness that 
he had made such a statement, the defendant could then place the parties named upon the 
witness stand and prove that the first witness had made such statements. If a defendant 
could do as was permitted to he done by the State in this cas(>, it would be impossible to 
secure a single conviction, and no one would be subject to the pains and penalties of perjury. 
There are already too many loopholes for the escape of the guilty. This Court will not 
add to or enlarge these avenues of escapc; on the contrary, it is our purpose to close them 
up as far as possible." 

This rule does not practically often exclude, since the party is in most cases 
the victim of such a surprise. But there are two objections to this limita
tion: (a) E\·en if the party docs know beforehand (by a letter from the wit
ness, for example), that the witness will not adhere to his original story, there 
is no harm done by allowing him, if he sees fit to call a witness against him
self, to show the contradiction; for that is exactly what he could have done 
if he had left it to the other party to call the witness; he has in fact on the 
whole profited less than if the latter course had been pursued. (b) In most 
cases, the contradiction will deal with only one item in the whole story of the 
witness; and there is no reason why the part~' should not get the benefit of 
the witness' testimony on the remaining points and yet show him mistaken 
in this one item; such a course is in no way dishonest, and to forbid it is to 
impose a captious and purposeless restriction and to suppress a portion of 
the truth . 
..w. Another typical attitude is to exclude the self-contradiction if offered 

by extrin3ic te3timony, but to allow it if brought out by a question to the wit
ness himself.' This compromise course, too, has nothing in its favor. : If a 
contradiction may be shown, there is no good reason why the party should 
be restricted to a particular method of showing it. The doctrine of con
fusion of issues by outside testimony (post, § 1019) cannot apply, for it E;X-

• E.(}. in Alabama. Campbell %1. State; 
but these rulings usually simply reserve for 
tbe ruture the question of admitting outside 
testimony. and do not definitely reject it. 

A sub-variety occurs in North Dakota 
(George to. Triplett), where there must be 
surprise by a hostile witness. 
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eludes only contradictions on collateral points; these could not be used even 
against an opponent's witness, and it may be conceded that the offered con
tradiction must deal with a material point. 

(5) Another type of rule is to exclude all use of self-contradictory state
ments as' such, i.e. as discrediting the witness' statement on the stand, whether 
offered by extrinsic testimony or brought out by questions to the witness; 
but to allow the witness himseif to be questioned about the former statement 
purely for the purpose of stimulating his recollection and inducing him to make 
a correction. This form is second in popularity: 

1850, COLERIDGE, J., in },felhuiah v. Collier, 19 L. J. Q. B. 493: "A witness from flurry 
or forgetfulness may omit facts, and on being reminded may carry his recollection back 
so as to be able to give his evidence fully and correctly, and a question for that purpose 
may properly be put. . •• It is objected that the object of the question put here wa.~ 
to contradict and not to remind the "itness, and that therefore it could not be put. It is 
certainly very difficult to draw the line in practice, and I am not now disposed to do it." 

1889, ELLIOTI', J., in Babcock v. People, 13 Colo. 519, 22 Pac. 817: "The tendency of 
recent legislation, as well of modern decisions, has been to relax somewhat the rules of 
evidence, so as to afford better opportunity for the developmp !!! of truth. Modern experi
ence has also shown that a party may sometimes be deceived in t:le character and animus 
of a witness whom he has called, as welI as in the testimony he il:. expected to give; and 
he learns, after the v.itness begins to testify a very inopportune time that he has to 
encounter bitter and unscrupulous opposition where he had expected to receh'e only fair 
and honorable treatment. This may be evinced by reluctance or evasion on the part of the 
witness in answering questions, or by too great readiness in making or volunteering dam
aging statements contrary to his previous version of the matter. Under such circum
stances, . . . in extreme cases, where it is apparent that a "itness is giving testimony 
contrary to the reasonable expectation of the party calling him, such party should be 
allowed to cross-examine such "itness, for the purpose of refreshing his recollection, 
with the view of modifying his testimony or of revealing his animus in the case, • . • and 
to ask him if he has not theretofore made other or different statements from those he has 
just given in evidence." 

This form of the rule has the merit of being consistent with itself, and' or 
recognizing that, however improper it may be thought to be to impea('~ by 
self-contradictions, nevertheless this doctrine should in no way prevent the' 
always legitimate effort of the party to stimulate his witness' memory and 
obviate the effect of temporary forgetfulness.s Some Courts allow the ques
tion only on condition that "the witness is hostile, a limitation without 
precedent or justification.6 One or two Courts refuse to allow at all this 
method of refreshing recollection; but this involves the question what meth
ods of refreshing recollection are legitimate, and has already been dealt with 
(ante, § 761). 

(6) Another attitude is a kind of compromise between the last two; ex
eluding outside evidence, it allows only the question to be put, primarily 

• Examples of this may be seen in Iowa. 
Hall v. R. Co.; in Louisiana. State~. Vickers; 
in Michigan. Dillon v. Pinch; in South Caro
lina. State v. Johnson. 

e E.o. in Minnesota. State v. Tall; in 
Ohio. Hurley v. State. with u flavor alllO of 
the next form. 
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to stimulate recollection, but does not object to the incidental discrediting 
which may ensue: 7 

1873, RAPALLO, J., in Bullard v. Pearsall, 53 N. Y. 231: "Such questions may be asked 
of the witness for the purpose of probing his recollection, recalling to his mind the state
ments he has previously made, and drawing out an explanation of the apparent inconsist
ency. This course of examination may result in satisfying the '\\;tness that he has fallen 
into error and that his original statements were correct; and it is calculated to elicit the 
truth. It is also proper for the purpose of showing the circumstances which induced the 
party to call him. Though the answers of the witness may involve him in contradictions 
calculated to impair his credibility, that is not a sufficient reason for excluding the in
quiry; • . . inquiries calculated to elicit the facts, or to show to the witness that he is . 
mistaken, and to induce him to correct his evidence, should not be excluded simply be
cause they may result unfavorably to his credibility." 

1895, CORLISS, J., in George v. Triplett, 5 N. D. 50, 63 N. W. 891: "This may be done 
... for the purpose of refreshing the recollections of the witness. . ., If the ~;tness is 
in fact testifying falsely, it may bring him to the tnlth to probe his conscience, or to call 
to his mind the danger of punishment for perjury, in "iew of the fact that he has, by state
ments out of court inconsistent ,\\;th his testimony, furnished evidence for his conviction. 
Moreover, a lawyer of strong personality, burning ",;th indignation at the ,\\;tness' deceit, 
may cow and break down a corrupt '\\;tness who has told him or his client a different story." 

• 

(7) Still another hybrid form of the rule allows the question to be put to j 
the witness, primarily to refresh recollection (as in one preceding for lll ) or 
frankly to discredit (as in another); but it allows outside testimony to be 
offered in case the witness proves hostile.s 

(8) Besides these various forms of the rule, there is found, among many 
of the Courts that freely admit the self-contradictory statements, a doctrine 
which excludes a certain class of such statements because they ar~ not in any 
true sense contradictory, and merely 3erve to introduce flagrant hearsay. Thus, 
if A. testifies that he knows nothing of the affray in question, this doctrine 
would forbid the adm.ission of his former statement describing the affair in 
detail. Now the theory that this is not a self-contradiction 9 seems unsound; 
for he is clearly false in one or the other of his statements, since one of them 
in effect asserts that he knows about the affair and the other asserts that he 
does not. But the additional argument lU that the admission of such state
ments would practically allow a party to re-enforce by pure hearsay 
statements the gaps in his witness' statement is a more plausible reason 
for the prohibition; for it appeals to the welI-established though un-

7 Other ell:Bmples may be found in Ala
bama, Hemingway 11. Garth; in Wyoming, 
Arnold 11. State, with a peculiar limitation. 

I E.g. in the Federal Supreme Court, Hick
ory 11. U. S. 

11883, Hull 11. State, 98 Ind. 132 ("No fact 
having been stated, none could be disproved"), 
and cases cited post, § 1043. 

10 1890, Thayer, C. J., in Langford 11. 

Jones, 18 Or. 307, 327, 22 Pac. 1064 (" IC it 
. were proper [to offer such evidence). a case 
could be made out many times by proof of 

what third pcrsons had said; it would only 
be necessary to call the persons as witnesses 
and attempt to show by them the substance 
of the matter embraced in the statements. and. 
having failed in that. then to prove what such 
persons had said at another time and place, 
when they were not under oath. and obtain 
the benefit of that as direct e\'idence of the 
fact. Such a construction would enable par
ties to employ I1S a sword what was intended 
as a shield"). 

267 

, 



• 

§ 904 TESTnlO~IAL L\lPEACHMENT [CHAP. XXIX 

sound rule (post, §§ 1018, 1043) that a prior self-contradictory statement is 
obnoxious to the Hearsay rule, and assumes that this illegitimate effect of 
the statement would practically usurp entirely its function as a mere can· 
tradiction. It may be noted that the Courts enforcing this doctrine differ as 
to details. Some seem to exclude such statements in whatever form offered; 11 

others allow them to be brought out by question to the witness.12 More. 
over, some Courts, instead of holding that the defect of the evidence con· 
sists in a lack of self-contradiction, phrase it that the witness is not" ad. 
verse", meaning that he has merely failed to help the party offering him.13 

§ 905. Some: (4) State of the La.w in the Var!-.2!!!I ~wiadictions. The 
foregoing forms of the rweha:":e-not ahvays been- consistently enforced even 
within the same jurisdiction. 

In England, in particular, the rule has had a checkered course. Up to 
the middle of the 1800:; the admbsibility of this sort of evidence had not been 
generally conceded, and there were rulings looking in various directions.1 

II E.g. in Indiana, Hull v. State. 
n E.o. in California. People v. Jacobs; 

in Oregon, Langford v. Jones. 
\I E.o. in Indiana. Conway v. State. the 

true explanation being better put in Hull 1). 

State; in Mississippi, Chism v. State. .. 
better put in Moore v. State. 

§ 905. 1 178S, Warren Hastings' Trial. 
Lords' Journal. Feb. 9, April 10, 31 Pari. 
Hist. 369 (a question being asked as tu fur
mer contradictory testimuny. it Was disal
lowed by the Judges. apparently on the prin
ciple of § 1043, pOBI, and not us generally in
competent; such questions seem often to 
have been allowed elsewhere on this trial. c.o. 
178S. May 7 and 28; part of the ruling is 
quoted in Starkie, Evidence. 220, and in Phil
lipps. Evidence. 5th Amer. cd., :310); 1803, 
R. 1). Oldroyd, R. & R. S8 (the judge ordered a 
peraon named as witness for the prosecution 
to be examined, though the pro8Ccutor strongly 
suspected her to be an accomplice and did not 
wish to examine her; her testimony favored 
the accused; and the judge ordered her de
position before the coroner to be read to show 
material discrepancies; held proper by all the 
Judges. as huving been ordered by the judge; 
and Ellenborough. L. C. J.. and Mansfield. 
C. J .• also thought that the prosecutor could 
do the same); 1823. R. v. Boyle. cited in 1 
Moo. & Rob. 422. Bayley. J. (admitted); 
1825. Ewer 1l. Ambrose. 3 B. & C. 746 (a con
tradictory statement was held improperly 
used as evidence of the fact alleged in it; but 
IlS to its use merely to discredit by incon
sistency. Bayley. J.. inclined to forbid it; 
Holroyd, J., and Littledale, J., thought it unne
cessary to decicie the question); IS33. Bernas
coni 17. Fairbrother. cited in 1 Moo & Rob. 
427. Denman. L. C. J. (admitted); IS3·1, 
Wright 17. Beckett, 1 Moo. & Rob. 428 (Den
man, L. C. J.: "The only proper way nf con. 

ducling it [the cross-examination) is by pro\'
ing the witness' former statement in the most 
distinct and authentic manner"; 1834. 
Bollund, B. (" I think greut weight is due to 
t·he argument founded on the danger of collu
sion; it is. indeed. in my mind. the main ob
je~tion to the reception of the evidence "); 
IS:38, Dunn v. Aslett, 2 Moo. & Rob. 122, 
Denman, L. C. J. (admitted); 1838, Holds
worth t·. Mayor, 2 \\Ioo. & Rob. 15:3. Parke, 
B. (excluded. even though the hostile testi
mony cnme out on cross-examination; .. it 
goes to his general credit to show that he has 
gh'en a differl'nt account of the matter hI!
fore "); 1839. R. v. Ball. 8 C. & P. 745, Erskine, 
J. (exclUding extrinsic testimony, but ap
parently allowing the question on cross-cxam
ination); R. v. Farr. ib. 76S. Patteson. J. 
(excluding it from both sources); 1841, 
Winter v. Butt. 2 Moo. & Rob. 357. Erskine, 
J. (excluded; citing another ruling by himself 
Ilnd Patteson, .J .. and the approval of .. several 
of the other Judges"); Allay v. Hutchings, 
ib .• Wightman, J. (excluded); 1850. Mel
huish v. Collier. 19 L. J. Q. B. 493 (ndmissible. 
by question to witness. per Patteson and Erle, 
JJ.; Coleridge, J .• lI110wing it for refreshing 
recollection. nnd refusing to distinguish the 
two purposes in practice; outside testimony 
excluded. per Patteson and Coleridge. J.J .. 
but semble, contra, per Eric. J .• who said: 
"It is not necessary to decide the point whether 
the IIttorney could be called to contradict 
[the witness who denied ha .... ing told him the 
snme story she told on the stand). The ma
jority of the Judges nre of opinion that such B 

course ought not to be allowed; but some 
judges have continued until the end of their 
career to think that justice required that such 
evidence should be admitted "): 18.50. The 
Lochlibo. 14 Jur. 792, Dr. Lushington (not 
decidinlC. but expressing a preference for the 
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At this time, as a result of the recommendation of the Commission on Pro
cedure (quoted ante, § 903), a statute was enacted: 

1854, St. 17 & 18 Vict. c. 125, § 22: "[I) A party producing a witness shall not be al
lowed to impeach his credit by general evidence of bad character; [2) but he may, in 
case the witness shall in the opinion of the judge prove advcrse, [3) contradict him by 
other evidence, [4) or by leavc of the judge prove that he has made at other times a state
ment inconsistent l\;th his present testimony." 

It is easy to imagine the confusion caused by this misconceived paragraph; 
(or the showing of an error by ordinaQ' contradiction, provided for in clause 
[3], was already freely permissible without interference by the judge and 
whether or not the witness was adverse; the proviso contained in clause [2] 
was probably intended for clause [4] as an alternative suggestion, and when 
the Commis::;ion chose the phrase" by leave of the judge" and rejected the 
other, it was by some draughtsman's mistake transposed to clause [2] instead 
of being struck out. lAs "the statute stands, the present class of evidence, 
self-contradiction, is admissibl~ .. only. by leave of the judge aiio:-in~'case of a 
witriess-deemed adverse by" the judge\ In Canada, the English statute has 
usually been adopted, sometimes [i-~ a. corrected form.2 

opinion of Bolland. B.; treating prior self- Erie. J. (same); Martin 11. Ins. Co., 1 F. &: F. 
contradictions as a mp.uns "absolutely to dis- 505. Wrightman. J. (same); but the practice 
credit the witne!'s", and indirectly equiva- in all three cases seems to be to treat any un-
lent to discrediting him by "gC'neral e\'idence" ; favorable statement on a material point as 
also making thc argument of policy. that" I "adverse". thus negativing thc interpretation 
hU\'e yet to learn thut a witness is t.o be tied of "hostile" n~ccpted in Greenough r. Eccles; 
and pruncd down by his ~ignature bcfore: I 1861. Jackson t'. Thomason. 1 B. &: S. 745 (al-
think it is fo~ the interests of justice. and the lowing the use of a series of letters; Cockburn. 
only way to get at the truth. that n witness C. J .• intimating that a compulsory witness 
should go before the examiner to gh'c his may still be attacked as at common law); 
e\'idenrc not tied down or coerced hy any 1863. Ryberg~. Smith. 32 L. J. P. M. &: A. 112 
~tatement previously made to any solicitor or (a useless precedent. since the Judge Ordinar'\" 
proctor in the cause"; the learned Judge was excluded the cvidence in entire forgetfulness of 
probably moved by Scotch traditions); 1853, § 22): 1864, Cresswell to. Jackson. 4 F. &: F. 3. 
R. ~. Williams. 8 Cox Cr. 343, Williams. J. Cockburn. C. J.; 1865, Pound v. Wilson. 4 F. 
(allo~'ing a witness who has given an unex- &: F. 301. Eric. C. J. (both apparently con-
pected answer to be shown his deposition and struing" adverse" as merely "different and 
then asked once more. and afterwards to be unfavorable "); 1866. Coles ~. Brown. L. R. 1 
questioned in hmding form from tbe deposi- P. &: D. 70, Sir J. P. Wilde. 8cmbk (adopting 
tion). the distinction of Greenough v. Eccles); 1867. 

• The principal question of interpretation in Amstell v. Alexander. 16 L. T. R. N. s. 830. 
the ensuing rulings is as to the meaning of .. ad- Bramwell. B. (referring to the interpretation in 
\'erse": ENGLAND: 1858. Greenough v. Eccles. Greenough v. Eccles. but apparently disapprov-
5 C. B. N. B. 786, 28 L. J. C. P. 160 ("adverse" ing it and treating "adverse" as meaning 
is interpreted as "hostile". in distinction from "unfavorable "): 1883. R. 17. Little, 15 Cox 
merely "nnfavorable";' so that the conditions Cr. 319. Day. J. (the witness for the prose-
for use arc (1) that, the judge shall consider cution in rape appearing adverse; here tbe 
him hostile. and (2) that the judge shall also Stat. 28 &: 29 Vict. c. 18, § 3. extending the 
give leave, which he need not do even though preceding one to criminal cases. was applied) ; 
the witness is hostile; Cockburn, C. J .• not 1886. Rice v. Howard. L. R. 16 Q. B. D. 681. 
"altogether assenting"); 1858. Reed v. King. Grove and Stephen. JJ. (treating "adverse" 
30 L. T. R. 190 (a prior conversation with the as equivalent to "hostile". and leaving the 
offering party's attorney; excluded on ob- determination of the fact wholly with the trial 
scure grounds); 1858. Faulkner 11. Brine, 1 F. Judge); 1888. Parnell Commission's Proceed-
& F. 254. Lord Campbell. C. J. (permitting the ings, 11th. 21st, 27th days, Times Rep. pt. 3. 
question. but not clearly specifying the condi- pp. 140. 146, pt. 6. p. 94, pt. 7. pp. 181 fr., 212 
tions); 1859. Dear ~. Knigbt. 1 F. &: F. 433. (the statute does not seem to have been referred 
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In the' United States, fortunately, only a few jurisdictions have 'repeated 
the English sfatute.3 .. But -tlre-variet~_QLattitud~ J:t) . .the_different judsdic--. '" 

" , '-
to at all: !Iere extrinsic testimony was received 1899. Swift D. Short. 34 C. C. A. 545. il2 Fed. 
to Hhow surprise. but not to discredit): 1909. 567 (" under some circumstances ..• the 
Smith's Case. 2 Cr. App. 86. 106 (rape: party 80 dcceived may impeach the witness to 
whether a boy whose testimony varied from the extent of showing" prior contradictory 
a written statcment made by him to the police statements); 1900. Clary 17. Hardeeville Brick 
r.ould be ~ross-examined to the 5t~tement and Co .• 100 Fed. 915 (allowed, where the oppo-
the variancc; not decided); 1913. Williams' ncnt's witness has not becn allowed in chief to 
Case, 8 Cr. App. 133 (cross·cxamination to be cross-examined to self-contradictory state-
prior statements. allowed). ments under the rule of § 1885. post. and there. 

C.\NADA: Dom. R. S. 1906. c. 145. E~id. fore is allowed to be recalled by the cross. 
Act. § 9 (like Eng. St. 1854. e. 125. § 22); examiner during his own case for that purpose) ; 
Alia. St. 1910. 2d sess .• Evidence Act. c. 3. § 23 1900. Hays v. Tacoma R. & P. Co., 106 Fed. 48 
(subBtantially like Eng. St. 1854, c. 125. § 22. (allowed. in case of surprise); 1901. Tacoma 
with the correction as made in P. E. I. St. 1889. R. & P. Co. v. Hays. 49 C. C. A. 115. 110 Fed. 
c. 9. § 15); B. C. Rev. St. 1911. c. 78. § 19; 496 (trial Court's discretion conceded; follow. 
1915. R. 1>. May. 21 D. L. R. 728. B. C. (the ing Hickory 1>. U. S.); 1896. Putnam ~. U. S .. 
trial judge must find the witness to be .. ad- 162 U. S. 687. 16 Sup. 923 (cited ante. § i61. n. 
verse". before admitting t.he self-contradiction; 5; this case confuses several principles. and 
apphing Can. Evid. Act § 9; and in so finding should have no weight); 1918. Rosenthal v. 
he cannot consider as evidence the self-eon- U. S .• 8th C. C. A .. 248 Fed. 684 (reading of the 
tradictory statement itself; Irving. J. A .• diss.) ; whole of prior testimony. held improper on the 
(like Eng. St. 1854. c. 125. § 22); N. Br. Cons. facts) ; 
St. 1903. c. 127. § 15 (like Ens. St. 1854. c. 125. Alabama: 1829. Winston v. Moseley. 2 Stew. 
§ 22); 1862. Davidson ~. Arseneau. 5 All. N. 137. aemble (excluded); 1853. Campbell t. 
Br. 289. semble (Melhuish v. Collier approved) ; State. 23 Ala. 44. 76 (after examining the 
New/. Cons. St. 1916. c. 91. § 7 (like Eng. St. authorities. admits the question to the \\;tnees. 
1854. c. 125, § 22); N. Se. Rev. St .. 1900. c. to discredit; but leaves undecided the admis-
163. § 43 (like Eng. St. 1854. c. 125. § 22) ; sibility of outside evidence); 1874. Heming-
Onto Rev. St. 1897, C. 73. § 20 (like Eng. St. way v. Garth. 51 Ala. 530 (" It is not an ob-
1854. C. 125. § 22); 1881. Dunbar v. Meek. 32 jection to such evidence that it has a tendency 
U. C. Q. B. 195. 213 (statute applied); St. to impeach the witness"; admitting a question 
1909. e. 43. § 20. R. S. 1914. C. 76. § 20 (like to the witness); 1892. Thompson V. State. 99 
R. S. 1897. C. 73. § 20. but correcting the Ala. 173. 175. 13So. 753 (refreshing memory by 
phrasing as in P. E. I. St. 1889. c. 9); P. E. I. calling attention to report of former testimony. 
St. 1889, C. 9. § 15 (" he may contradict him by allowed); 1892. Louisville & N. R. Co. v. 
other evidence. or. by leave of the judge in case Hurt. 101 Ala. 34. 43. 13 So. 130 (questions a9 
the witness shall in the opinion of the judge to former testimony. allowed to refresh memo 
prove adverse. prove that he has made at other ory); 1896, Feihelman V. Assur. Co .• 108 Ala. 
times". etc .• as in Eng. St. 1854. C. 125. § 22; 180,19 So. 540 (admitting the question to stirn· 
this corrects the anomalous wording of the Eng- ulate recollection. after unfavorable testi-
!ish statute); Sask. R. S. 1920. C. 44. Evidence mony); 1898. Thomas 1>. State. 117 Ala. 178. 
Act, § 27 (like Eng. St. 1854. C. 125. § 22) ; 23 So. 665 (allowed on cross examination" to 
Yukon: Conso\. Ord. 1914. C. 30. § 40 (like show surprise". in spite of incidental discred-
Eng. St. 1854. C. 125. § 22). iting; Coleman. J.. diss.); 1900. Schiefielin 

• The citations ante. § 761 (refreshing recol- V. Schieffelin. 127 Ala. 14. 28 So. 687 (allow-
lection by asking about prior testimony). should able in case of surprise or to refresh mem-
be compared with the following: ory); 1921. Thomas!). State. 206 Ala. 416. 9080. 
Federal: 1884. The Charles Morgan. 115 U. S. 295 (homicide; self-contradiction. admitted>; 
69, 77. 5 Sup. 1172; 1893. Hickory V. U. S.. Alaska: Compo L. 1913. § 1499 (like Or. Laws 
151 U. B. 303. 309. 14 Sup.334 (questioning 1921. § 861) ; 
allowed to refresh recollection and induce a Arkansas: Dig. 1919. § 4186 (may show" that 
correction; outside e~;dence intimated to be he has made statements different from his pres-
allowable in the discretion of the trial Court ent testimony"); 1884. Ward 1>. Young. 42 
where the witness unexpectedly proves hostile; Ark. 543. 553 (statute applied); 1914. Jones-
for other Federal decisions see ante. § 761) ; boro L. C. & E. R. Co. 1>. Gainer. 112 Ark. 477. 
1893. St. Clair 1>. U. S., 154 U. S. 134. 150. 14 481, 166 S. W. 571 (contradiction. proved by 
Sup. 1002 (" The rule is correctly indicated by other witnesses. allowable "where a party is 
Greenleaf. when he says [§ 444] •... IThe taken by surprise"); 1914. Williams 1>. Caat-
party may] show that the evidence has taken well. 114 Ark. 542. 170 S. W. 250 (similar ruI-
him by surprise and is contrary to the examina- ing; foregoing case not cited); 1915. Shands 
tion of the witne88 preparatory to the trial") : n. State. 118 Ark. 458. 177 S. W. IS (similar 
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ruling, citing Williams v. Cantwell); 1920, credibility of the witness, that the witness has 
Doran ~. State, 141 Ark. 442. 217 S. W. 485 made to such party or to his attorney state
(self-contradiction as to defendant's admission, ments substantially variant from his sworn 
not allowed, no surpri8e being shown; this testimony about material facts in the cause", 
Court has now virtually read away the express upon due warning as to the .. circumstances of 
provisions of the statute); 1921, Garrison 11. the supposed statement" and an opportunity 
State, 148 Ark. 370, 230 S. W.4 (cross-exami- to explain); 1894, Weaver 11. B. '" O. R. Co., 
nation to contrary statement, allowed in case 3 D. C. App. 436, 448 (prior testimony, not 
of surprise) ; ollowed to be asked for on cross examination; 
California: C. C. P. 1872, § 2049 ("The party partly on the ground of the trial Court's 
producing 0 witness . . . may olso show that discretion, portly on other mixed grounds; 
he has made at other times statements incon- general principle of surprise conceded, at least 
sistent with his present testimony"); 1874, so as to permit cross·examination to such mat
People v. Jacobs, 49 Cal. 384 (the testimony ters); 1895, Stearman 11. R. Co., 6 D. C. App. 
not being hostile, but merely falling short of 46, 51 (refreshing his recollection by reading 
what was expected, questions as to former aloud to him, in the jury's presence, his former 
statements were allowed, but outside evidence affidavit, held properly refused) ; 
was excluded; intimating that for a witness Connecticut: 1896, Wheeler r. Thomas, 67, 
unexpectedly hostile the evidence would be Conn. 577, 35 At!. 499 (excluded); 1902, 
rccei\'ed); 1889, People v. Bushton, 80 Cal. Carpenter's Appeal, 74 Conn. 431. 51 At!. 126 
161, 22 Pac. 127. 549 (former testimony at a (allo~able i~U~_~!!§_~rl!.ti91l.oLthe_trj.'I.C.9.utl,. 
coroner's inquest read over to the witness. and _ whe!!'J!i~p.!z:~y.is sUll!ri~ed);. 
then. on his denial. allowed to be proved; no Delaware: 1899,""StiitC 11. Wright. 2 Pen. 228, 
cases cited); 1891. People 1'. Wallace. 89 Cal. 45 Atl. 395 (may "contradict his own witness 
158. 163, 26 Pac. 650 (same as People 1'. Jacobs when taken by surprise ") ; 1899, State v. 
in facts; outside evidence of prior declarations Quinn, 2 Pen. 339, 45 Atl. 544 (admissihle 
excluded, since they would "enable the party where surprise is suggested) ; 
to get the naked declarations of the witness Florida: Rev. G. S. 1919, § 2710 (a party" may. 
before the jury as independent e\'idellce ") ; in case the witness prove adverse, contradict 
1892. People v. Mitchell. 94 Cal. 550. 556, 29 him by other evidence. or prove that he has 
Pac. 1106 (same as People 11. Jacobs, in facts; made at other times a statement inconsistent 
but e\'en the question was not allowed. by a with his present testimony"); 1899, Mercer r. 
misunderstanding of the ,Jacobs ruling); 1893. State, 41 Fla. 279. 26 So. 317 (witness to im
People v. Kruger, 100 Cal. 523,35 Pac. 88 (rule material matter cannot be "adverse"); 1903. 
of surprise applied); 1894. Re Kennedy. 104 Bryan 11. State. 45 Fla. 8, 34 So. 243 (statute 
Cal. 429, 431. 3!:! Pac. 93 (like People r. Wal- applied; whether a witness is "advcrse". is 
lace); 1895, Hyde fl. Buckner. 108 Cal. 522. 41 much in the trial Court's discretion); 1903, 
Pac. 416 (admitting outside testimony in case Sylvester v. State, 46 Fla. 166,35 So. 142 (prior 
of surprise); 1896. Pcople 11. Crespi, 115 Cal. statements of a witness not appearing hostile. 
50, 46 Pac. 863 (excluded. because offered as a not admitted to impeach; semble. admissible to 
substitute for testimony and not merely to refresh memory) ; 
show surprise); 1897. People t'. Durrant. 116 Georgia: Rev. C.1910. § 5879. P. C.§ 1050 (im
Cal. 179, 48 Pac. 75 (reading from former testi- peachment. in general. allowable" where he can 
mony. allowed); 1897. Thiele v. Newman, 116 show to the Court that he has been entrapped 
Cal. 571. 48 Pac. 713 (outside testimony, ai- by the witness by a previous contradictory 
lowed, in case of surprise); 1904, People 11. statement"); statute applied in the following 
Creeks, 141 Ca!. 532, 75 Pac. 101 (like People rulings: 1874, McDaniel v. State. 53 Ga. 253; 
v. Crespi, 8upra); 1905, People 11. Cook. 148 1878. Garrett I). Sparks, 60 Ga. 582. 586; 1881. 
Cal. 334. 83 Pac. 43 (cross-examination by the Cox r. Prater, 67 Ga. 588, 593; 1891. Dixon v. 
prosecution to several contrary statements, State, 86 Ga. 754, 13 S. E. 87; 1919. Booth r. 
allowed on the facts); 1908, Zipperlen 11. State, 24 Ga. App. 275, 100 S. E. 723 (self
Southern Pac. Co., 7 Cal. App. 206, 93 Pac. contradictions. not allowed. unless the witness 
1049 (allowable in case of adverse testimony has entrapped the party by previous state
surprising the attorney); 1908. Dolbeer's ments); 
Estate, 153 Cal. 652, 96 Pac. 266 (declarations Hawaii: Rev. L. 1915, § 2618 ("in case the 
elicluded, where there was no surprise) ; witness shall in the opinion of the Court ... 
Colorado: 1889, Babcock 11. People. 13 Colo. prove adverse". the party producing him .. may 
519, 22 Pac. 813 (excluding outside testimony. by leave of such Court or person prove that he 
but admitting the question to stimulate recol- has raade at other times a statement illcon
lection; quotation ante. § 904) ; sisten~ with his present testimony"); 1898. 
Columbia (Dist.): Code 1901, § 1073 a (when a Kwong Lee Wai v. Ching Sai, 11 Haw. 444,448 
party producing a witness has been "taken by (in case of surprise. the "itness may be o.sked 
surprise by the testimony of such witness", about a prior inconsistent statement. lind 
the Court may in discretion allow the party to extrinsic proof of it may be made) ; 
prove" for the purpose only of affecting the Idaho: Compo St. 1919, § 8036 (like Cal. C. C. 
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P. § 2(49); 1900. StaUl v. Corcoran. 7 Ida. 220. 
61 Pac. 1034 (statute applied); HnO. State v. 
Marren. 17 Ida. 766. 107 Pac. 993 (witness 
allowed to refresh his memory from report of 
his former testimony) ; 
Illinois: 1906. Chicago C. R. Co. 11. Gregory. 
221 Ill. 591. 77 N. E. 1112 (contradiction of a 
medical v.;tness by his memorandum given 
beforehand to the party. not allowed. for 
impeaching him); 1909. People v. Lukoszno. 
242 III. 101. 89 N. E. 749 (crose-examination 
allowed: .. he had a right either to refresh the 
memory of the v.;tness if he was forgetful. or to 
probe his conscience and move him to relent 
and speak the truth if he was wilfully erring ") ; 
1911. People v. CottOIl. 250 Ill. 338. 95 N. E. 
283 (allov.;ng refreshment of rcro\leetion. for a 
forgetful v.;tness. by reference to his former 
testimony; here the forgetfulness was .. in
tentional"); 1915. People v. O·Garn. 271 Ill. 
138. no N. E. 828 (rule applied); 1921. People 
v. Scott. 296 III. 268. 129 N. E. 798 (former 
testimon~' at the inquest identifying the de
fendant.. not allowed to be used except to re
fresh memory and impeach credibility) ; 
Illdwna: Burns' Ann. St. 1914. § 531 (party 
may .. in aa cases contradict him ... by 
showing that he has made statements different 
from his present t'!stimony"); the original 
Civil C"de section contained a similar prO\;
sion: 1861. Judy v. Johnson. 16 Ind. 371; 
1862. Hill 11. Goode. 18 Ind. 207. 209; but the 
Criminal Code at that time lacked such a 
provision: 1860. Quinn t'. State. 14 Ind. 589 
(applying the ruie of exclusion to criminal 
cases); 1870. Howard t·. State. 32 Ind. 478 
(cross-examination only. allowed. to .. refresh 
the memory of the v.;tness and give him the 
opportunity to set the matter right"); this 
lack. in criminal cases. was supplied by Rev. St. 
1881. § 1796; and the statutory rule has ~ince 
been applied as follows: 1883. Hull v. State. 98 
Ind. 128. 132 (excluded. where the \\;tness 
simply fails to make the desired assertion); 
1888. Conway v. State. 118 Ind. 482. 488. 21 
N. E. 285 ("the only Iimitat.ion is that ..• 
he has given testimony prejudicial to the 
party"); 1890. Miller 11. Cook. 124 Ind. 101. 
104. 24 N. E. 577 (like Hull v. State); 1889. 
Crocker v. Agenbroad. 122 Ind. 585. 24 N. E. 
169; 1895. Blough v. Parry. 144 Ind. 463. 40 
N. E. 70 (like Hull 11. State); 1901. Adams v. 
StaUl. 156 Ind. 596. 59 N. E. 24; (statute 
applied); 1905. Walker v. State. 165 Ind. 94. 
74 N. E. 604 (statute applied. in a bastardy 
case. to impeach the third person called by the 
defendant and said to he the father of the 
child) ; 
Iowa. 1886. Humble v. Shoemaker. 70 Ia. 
223. 226. 30 N. W. 492 (question allowed. to 
refresh recollection and induce correction); 
1888. State v. Cummins. 76 Ia. 133. 135. 40 
N. W. 124 (question allowed. to refresh recol
lection); 1892. Hall v. R. Co .• 84 In. 311. 315. 
51 N. W. 150 (question allowed. to refresh his 
recollection. to allow him to make a correction. 

and .. to show that it has surprised the party 
who called him"; but no outside Ulstimony 
allowahle); 1896. Spaulding 11. R. Co .• 98 Ill. 
205. 67 N. W. 227 (question as to Ulstimony 
at a former trial. admitted" to test and quicken 
his recollection. and give him an opportunity to 
correct his testimony"); 1896. Hall 11. Manson. 
99 Ia. 698. 68 N. W. 922 (apparently allowing 
the v.;tness to be questioned. but rejecting out
side testimony); 1894. Smith 11. Dawley. 92 In. 
312. 60 N. W. 625 (e:l:cluding outside testi
monv) . 

• • 
Kan8ll8: 1882. Johnson 11. Leggett. 28 Kan. 
590. 605 (the trial Court" may. when it think~ 
the interests of justice require. permit a party 
to show that he is unexpectedly mistaken in the 
testimony of any v.;tness. that he had good 
reason to expect other testimony. and what 
such other testimony would he "); 1886. St. 
Louis & S. F. R. Co. t'. Weaver. 35 Kan. 412. 
4:i1 (admitted. in discretion. by outside testi
mony); 1892. State v. Sorter. 52 Kan. 531. 34 
Pac. 1036 (admitted); 1894. State l'. Keefe. 
54 Kall. 197. 201. 3S PaC. 302 (Johnson 11. 

Leggett followed); 1905. State r. Moon. 71 
Kan. 349. 80 Pac. 597 (Johnson t'. Leggett 
followed; see the citation alltc. § 901); 1916. 
Nuzum v. Springer. 97 Kan. 744. 156 Pac. 704 
(bank-transaction; an inconsistent affidavit. 
held usable ill the trial Court's discretion); 
1916. State v. Terry. !l8 Kan. 796; 161 Pao. 
905 (rape under age; the female allowed to he 
examined by ~he prosecution as to her change 
of testimony) ; 
Kentucky: C. C. P.1895. § 596 (allowed uncon
ditionally); applied in the following cases. 
1859. Champ v. Com .• 2 Mete. 17. 23 (here the 
statement was excluded. because tho v.;tness 
had simply failed to allude to the matter on the 
stand); 1876. Blackburn 1'. Com .• 12 Bush 181. 
184; 1892. Wren v. R.Co .. , Ky .• 20S.W. 
215 (admitted); 1896. Pittsburg C. C. & St. L. 
R. Co. v. Lewis. Ky. • 38 S. W. 482. 3em
ble (admitted. to refresh recollection); 1901. 
Feltner v. Com.. Ky. .64 S. W. 959 (prior 
statements excluded; opinion obecure); 1903. 
Mosley v. Com.. Ky. ,.72 S. W. 344 (prior 
statements held admissible. under C. C, P. 
§ 596. but not as substantive evidence); 1904. 
Com. ~. Bavarian B. Co.. Ky. • 80 S. W. 
772 (use of former testimony as evidence under 
the guise of refreshing memory is not allow
able); 1906. Garrison ~. Com .• 122 Ky. 882. 93 
S. W. 594 (prosecution allowed to prove by 
other witnesses the witness' contrary aB8er
tions); 1907. Dukes 11. Davis, 125 Ky. 313. 101 
S. W. 390 (rule of C. C. P. § 596 applied); 
1914. Rutland v. Com., 160 Ky. 77. 169 S. W. 
584 (rule of C. C. P. § 596 applied) ; 
Louiswna: 1876. State v. Thomas. 28 La. An. 
827 (excluded); 1885, State v. Sim<>n, 37 La. 
An. 5119 (admitted. where it was incidental and 
the party was taken by surprise); 1886. State 
v. Boyd. 38 La. An. lOS (admissible. where the 
witnell8 is unwilling. 8emble: none of the three 
eases consider the rule carefully); 1895. State 
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t. Johnson. 47 La. An. 1225. 17 So. 789 (ad
missible. in case of surprise); 1895. State t. 
Vickers. 47 La. An. 1574. 18 So. 639 (cross
question only admissible. in case of surprise 
and to stimulate recollection); 1900. State v. 
Robinson. 52 La. An. 616. 27 So. 124 (ques
tion as to former testimony. excluded on the 
facts; prindple obscure); 1903. State r. 
Williams. III La. 179. 35 So. 505 (cross
examination allowed. in case of surprise. to 
stimulate recollection); 1906. State v. Stephens. 
116 La. 36. 40 So. 523 (witness for the State; 
cro8S-Czamination allowable if the purpose is to 
stimulate recollection, but not .. if the sole 
purpose ... is to discredit him •.•• unless 
the party offering it has been entrapped into 
the calling a hostile witness". and even then 
only when the witness affirmatively testifies 
against him); 1913. State v. Robertson. 133 
La. 806. 63 So. 363 (re-examination to a 
self-contradiction. held not improper on the 
facts; following State r. Williams); 1914, 
State t. Garner. 135 La. 746. 66 So. 181 (fol
lowing State r. Williams); 1919. State v. 
Walters. 145 La. 209. 82 So. 197 (reading over 
former testimony to a witness now profeMing 
to have been drunk at t,he time of the homicide 
and to remember nothing. not allowed) ; 
Maine: 1840. Dennett v. Dow. 17 Me. 19.22 
(excluded); 1847. Chamberlain t. Sands, 27 
Me. 458. 466 (same) ; 
Maryland: 1807. De Sobry v. De Laistre. 2 H. 
&: J. 219 (a deposition abro:ld • de bene' taken 
by defendant. allowed to be contradicted by 
defendant by letters to him from tile oppo
nent); 1821. Queen v. State. 5 H. &: J. 232 
(admitted); 1839. Franklin Bank r. Na\·ig. 
Co .. 11 G. &: J. 36 (excluded); 18i7. Sewell r. 
Gardner. 48 Md. 178. 183 (where the party was 
misled. he may" contradict the· witness' state
ment by his own or other testimony"; here he 
was not misled) ; 
M~8ach~etu: The common-law rulings were 
here inclined to a radical exclusion: 1852. 
Com. I). Starkweather. 10 Cush. 59 (exclusion 
of both question and outside evidence); 1855. 
Com. I). Welsh. 4 Gray 535. 8emble (same); 
1858. Com. v. Hudson. 11 Gray 64 (same. even 
Where the question was asked on cross'exam
iDlltion after the opponent had made the wit
ness his own); 1867. Adams I). Wheeler. 13 
Grey 67 (excluding statements which "can 
have no effect but to impair the credit of the 
witness with the jury"; reversing the question 
of admissibility to refresh recollection or in case 
of SUrPrise by a hostile witn<!ss). But in 1869. 
by statute (Gen. L. 1920. e. 233. § 23 like Cal. 
C. C. P. § 2049. using "prove" instead of 
"show"). the use of the evidenee was freely 
permitted; applied in the following rulings: 
1869. Ryerson v. Abington. 102 Mass. 531; 
1873. Brannon I). Hursell. 112 Mass. 63. 70; 
1875. Day I). Cooley. 118 Mass. 524. 526; 1877. 
Force I). Martin. 122 Mass. 5; 1877. Brooks v. 
Weeks. 121 Mass. 433 (pointing out that the 
Party need not show surPrise); 1882. Com. r. 

'V·OL. D 18 

Donahoe. 133 Mass. 407; 1899. Knight t'. 

Rothschild. 172 Mass. 546. 52 N. E. 1062; 
1916. Conklin II. John Howard Industrial 
Home. 224 Mass. 222. 112 No E. 606 (" cross
examination". whatever that may mean. said 
to be in discretion of trial Court unless bias or 
prejudice is shown) ; 
Michigan: 1895. People v. Case. 105 Mich. 92. 
62 N. W. 1017 (opinion obscure; cross·exami
nation to contrary statements in a deposition 
read to the witness. allowed); 1895. People t. 
O·:\'eill. 107 Mich. 556. 65 N. W. 540 (calling 
the attention 9f hostile witnesses to their 
testimony before the grand jUry to refresh 
their memories. allowed); 1896. Dillon v. 
Pinch. 110 Mich. 149. 67 N. W. 1113 (the 
question may be put. in the trial Court's 
discretion); 1897. People v. Gillespie. III 
Mich. 241. 69 N. W. 490 (question as to a 
former contradictOry affidavit allowed, to 
.. induce the witne&s to state what she knew") ; 
1898. Gilbert t·. R. Co .• 116l\Iich. 610. 74 N. W. 
1010 (in discretion. the question may be put to 
refresh recollection); 1899. McGee II. Baum
gartner. 121 Mich. 287. 80 N. W. 21 (incon
sistent affida\'it admitted, and witness' ex
planation that it was obtained by threats 
contradicted by the testimony of the drawer of 
the affidavit); 1902. People I). 131 
Mich. 474. 91 N. W. 739 to 
the contrary statement. "not as sub-
stanth'c proof. but as explaining why he had 
called bim "); 1903. Westphal t. R. Co .• 134 
Mich. 239. 96 N. W. 19 (" a party will not be 
permitted to impeach his own witness by show
ing contradictory statements"; nonc of the 
foregoing cases cited) ; 
Minnesota: 1867. State t. Johnson. 12 Minn. 
476.486 (question alIow~ble "either to lead the 
witness to correct her testimony. or to save 
the party calling her from being sacrificed by 
the witness "); 1890. State v. Tall. 43 Minn. 
273. 275. 45 N. W. 449 (question admissible 
.. not for the purpose of discrediting the wit
ness. but as a proper means of inducing him to 
tell the truth ". pro\'ided he is hostile); 1893. 
Selover II. Bryant. 54 Minn. 434. 56 N. W. 58 
(prior self-contradiction. admissible. in case 
of surprise. in the trial Court's discretion; 
Gilfillan. C. J .. diss.); 1906. Lindquist to. 
Dickson. 98 Minn. 369. 107 N. W. 958 (proo! 
of former self-contradiction. by extrinsic 
testimony. admitted in the trial Court's dis
cretion. in a case of surprise); 1906. State v. 
Sederstrom. 99 Minn. 234. 109 N. W. 113 
(prior inconsistent statements of the witnesa 
to the State's attorney. allowed to be shown) ; 
1922. State I). Jensen. Minn. • 186 N. W. 
581 (carnal knowledge under age; contra
dictory statements by the girl. not admitted 
on the facts) ; 
Missis8ippi: 1881. Moore t. R. Co .• 69 Miss. 
243. 248 (admissible. where it appears that 
the party was surprised; here the record' 
indicated the contrary. nnd nothing was shown 
to remove this indication); 1886. DUDJap .,. 
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Richardson, 63 Miss. 447, 449 (admissihle tioD's witness; memory refreshed from his 
where .. deceived or misled by fraud or artifice testimony before grand jury) ; 
practised on him by the witness"); 1893, Monta7la: Rev. C. 1921, § 10666 (like Cal. 
Chism D. State, 70 Miss. 742, 12 So. 852 (ap.. C. C. P. § 2049); 1898, State I). Bloor, 20 
proving the preceding two); 1898, Bacot v. Mont. 574. 52 Pac. 611 (st.atute applied; 
Lumber Co.; - Miss. ,23 So. 481 (allowed, the suggestion of the defendant's counsel 
whl)re there was hostility on cross-examina- that the statute violated the constitutional 
tion and also surprise); nevert,heless. under guarantee of due process of law was of course 
the doctrine of (8), § 904. anle, these state- repudiated); 
ments may be excluded: 1881. Moore I). R. Nebraska: 190 8, First National Bank v. State. 
Co .• 59 Miss. 243. 248 (failure to testify to 80 Nebr. 597. 1H N. W. 772 (allowable to 
certain injur:es; former assertions of the "elicit the truth from a confused or unwilling 
injuries excluded. as there was nothing to witness"); 1910. Masourides v. State. 86 
impeach; whether such assertions could be Nebr. 105, 125 N. W. 132 (allowing the whole 
referred to to refresh the memory. undecided) ; fonner statement to be rc!ad to the jury, held 
1893, Chism v. State. 70 Miss. 742, 12 So. 852 improper) ; 
(the witness professcd to know nothing of the New Hamp8hire: 1870, Hurlburt v. Bellows, 
killing; former assertions about it excluded. 50 N. H. 105. 116 (admissible in case of sur· 
because" the first and essential thing is that the pri!lC and absence of collusion or bad faith. 
testimony of the witness must be adverse ") ; if the witness is adverse); 1885. Whitman 1'. 

1904. Dunk v. State. 84 Miss. 454. 36 So. 609 Morey, 63 N. H. 448. 456. 2 At!. 899 (same); 
(self-contradiction of a witness for the prose- NClIJ Jersey: 1840, Brewer v. Porch, Ii N. J. 
cution, where the State's attorney had been L. an. 3i9 (exclucIed); 1897, Kohl v. State, 
"nei~her misled nor entrapped by the 59 N. J. L. 445, 36 Atl. 931. 37 Atl. 73 (ex. 
witness", excluded; but the ruling is eluded); 1913. State v. D'Ahame, 84 N. J. L. 
erroneously put also on the ground of the :386. 86 Ati. 414 ("where the specific testi. 
immateriality of the assertion. misunder- mony comes as a surprise. such an attack is 
standing Williams v. State, -post, § 1038); admissibl.e"); 11l13, State v. KY5i1ka. 84 X. 
1906, Dodd 1>. State. 88 Miss. 50, 40 So. J. L. 6, 8i AtI. 79 (similar); 1906. State v. 
545 (Dunk 11. State followed; rule of discrc- Johnson. i3 N. J. L. 199, 63 AtI. 12 (prior 
tion applied); scU-contradiction, allowed to be shown on 
Millsouri: 1885, Dunn I). Dunnaker. 87 Mo. cross-examination, on the ground of surprise; 
597.600 (admissible only where "the party is 1914, State v. MacRorie. 86 N. J. L. 401. 92 
entrapped" into offering a witness who disap.. Ati. 578 (rule of surprise, applied, with cer· 
points him); 1896, State v. Burks. 132 Mo. tuin attenUllted and futile distinctions) ; 
363. 34 S. W. 48 (not admissible "unless the Ncu; Mexico: Ann. St. 1915. § 2180 ("In 
par~y is entrapped into offering" a witness '\',110 cuse the witness. in the opinion of the judge, 
proves faithless; shortly termed. "a sur- proves adverse. such party may prove that 
prise"); 1899, Feary 1>. O'Neill, 149 Mo. 407. the witness made at other times a statement 
50 S. W. 918 (not allowed where there was no inconsistent with his prescnt testimony"); 
surprise or misleading); 1903, State v. Coats. 1906, Terr. 1>. Livingston. 13 N. M. 318. 84 
174, Mo. 396. 74 S. W. 864 (defendant's wit- Pac. 1021 (rule in Hickory v. U. S.; why did 
ness' memory allowed to be refreshed by not the Court cite and follow the rule of its 
reading her prior contradictory testirnony); own statute. which is broader?); 
1905, Clancy». St. Louis T. Co .• 192 Mo. 615. New York: 1830, Lawrence v. Barker. 5 Wend. 
91 S. W. 509 (rulo of State 1>. Burks. 8upra, 301, 305 (Savage. C. J .• allowing" great lati· 
applied) ; 1906, Beier v. St. Louis T. Co., tude of examination" in certain cases, but not 
197 Mo. 215.94 S. W. 876 (a witness who hud specifying the use of self-contradictory state· 
been subpamaed by both parties, but intro- ments); 1847, People 1>. Safford,S Den. 112. 
duced by tho defendant only, and whose 116 (excluded. on'the theory that to contradiet 
memory failed on various points covered by a by shol\<ing error" does by no means in~'olve 
written statement made by him two years be- the witness in the crime of p.exi'· ut may be 
fore; the written statement not alloweu to be reconcill!ble with the.moet...Rcrfect integn ~ 
put in evidence. no entrapment being shown) ; gOod faitH". while a prior rse,Tt-contradiction 
1914. State v. Patton, 255 Mo. 245, 164 S. W. neces6aril:lt involves an J'impeachment "); 
223 (method of refreshment of memory of 1850. Thompson v. Blanch~d. 4 N. Y. 303. 311 
State's witne~s as to his owll former testimony, (excluded); 1873, Bullllrd I). Pearsall, 53 N. Y. 
where 'he Prosecutor is now surprised. care- 230 (excluded, "when the sole object of such 
fully prescribed, so as to \,revent a 5ubstitu· proof is to discredit the witness"; thus ex· 
tion of the former testimon~r instead of a mere trinsic proof is absolutefy" excluded, while 
refreshment) ; 1917, Bingaman v. Hannah, cross, examination is poSllible for tlro Purpose 01 
270 Mo. 611. 194 S. W. 276 (will contest; refreshing recollection and obtaining ex plana. 
self-contradictions of unwilling attesting- tion or correction; allowable. - therefore, on 
witnessC9, admitted; the opinion seems to cross examination only; but the ruling on the 
ignore the present point); 1921, State 1>. factsisconfused; theformofquestionintended 
Depriest, 288 Mo. 459. 232 S. W. 83 (prosecu- to be silllctioned being apparantly, .. whether 
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he had not __ !:Ilade a n.tior stat(!ment to su~h- attorney); 1806. Sawrey v. MUllcH. 2 Hayw. 
and-such an eHect lr); 1874. Coulter t. "Ex- 397. 8emble (same); 1849. Neil v. Childs. 10 
press Co .• 56 N. Y. 585. 58'l (excluded. "when Ired. 195. 197. 8elllble. COlltra (left undecided); 
it is only material as it bears upon credibility"; 1851. Rice v. Cox. 12 Ired. 315. 8emble (same) ; 
but conceding an exception "on the ground of 1883. State v. Taylor. 88 N. C. 696 (outside 
surprise. as contrary to" just expectations. or testimony exclUded) ; 
of deceit of the opponent; citing Melhuish v. North Dakota: 1895. George v. Triplett. 
Collier. but misunderstanding it); 1887. 5 N. D. 50. 63 N. W. 891 (question allow-
Becker v. Koch. 104 N. Y. 394. 402. 10 N. E. able. where surprised by a hostile witness; as 
701 (prior self-contradictory statements abso- to 01;ltaide testimony. point reserved); 
lutely inadmissible to, impeach; as matter of OklalW7lla: 1900. Drury 11. Terr .• 9 Okl. 398. 
law. .. not open to discussion"; though. 60 Pac. 101. semble (inadmissible); 1909. 
as a policy. apparently questioned; yet. Sturgis v. State. 2 Oklo Cr. App. 362. 102 Pac. 
in this yery case. curiously enough. the wit- 57 (prosecution is allowed to cross examine the 
ness' self-contradictory st,a~ments on the witness and to prove by others the self-con~ 
direct examination were allowed to be em- tradictions. where the witness had SUrPrised 
ployed. and the right concedea "to show that a the attorney by altering his expected teeti-
portion of the evidence of your own witness is mony; but here surPrise was negatived; 
untrue. by comparing it with another POrtion leading opinion by Furman. P. J.); 
of the evidence of the same witness and with Ohio: 1889. Hurley v. State. 46 Oh. 320. 322. 21 
the othar facts in the case "); 1888. Cross tJ. N. E. 645 (ndmissible only on cross-examine.-
Cross. 108 N. Y. 628. 15 N. E. 333 (following tion; not" merely to impeach the witness" 
Decker tI. Koch. and allowing a husband. but" for the purpose of refreshing his recol-
called by the wife in a suit for divorce based on lection and inducing him to correct his testi-
abandonment. to be discredited. as to his mony or "T.plain his apparent inconsistency". 
denials of intent to abandon. by .. the facts pro\'ided the party is SUrprised by .. unex-
and circumstances of his conduct. his letters pected adverse testimony"; the precedents 
and declarations ". i.c. allowing freely thc are carefully examined); 
use of prior self-contradictions. but putting Oregol<: Laws 1920. § 861 (like Cal. C. C. P. 
it on the ground of the witness being really § 2049); 1890. Langford D. Jones. 18 Or. 307. 
hostile and interested; erroneously fathering 325. 22 Par. 1064 (the witness professed igno-
this view upon the casc of Decker ll. Koch); rance of the 8ubject; former asscrtions ex-
1889. People v. Kelly. 113 N. Y. 647. 651. 21 cluded. when offered by outside evidence. 00-
N. E. 122 (former testimony; Dullard v. cause therewlls no testimony to contradict; but 
Pearsall approved; yet here the icrmer state- the witness may be asked about such state-
ment was not contradictory. but merely sup- ments. to refresh his memory); 1896. State v. 
plied an omission}; 1890. De Meli V. De Meli. Stee\·es. 29 Or. 85. 43 Pac. 947. semble (here the 
120 N. Y. 485. 490. 24 N. E. 996 (npproving witness merely failed t.o prove what was ex-
Decker 1:. Koch); 1897. People 11. Burgess. 153 pected; opinio!l obscare); 1898. State v. Bart-
N. Y. 561. 47 N. E. 889. 8emblc (excluded); mess. 33 Or. 110. 5·! Pac. 167 (witness hostile; 
1914. People v. De Martini. 213 N. Y. :;:03. self·contradictions allowed to be shown by 
107 N. E. 501 (identification of the accused; othp.rs; in any case. refreshment of memory by 
witne8.."lls L. C. and others. for the prosecu- croSS examination after unexpected testimony.is 
tion. having "reft!~d to identify the defendant allowed); 1901. State ll. McDaniel. 39 Or. 161. 
at all. or retracted ~is iden~ificatiO!l after it 65 Pac. 520 (admissible under C. § 838); 
was made". the prosecuting attorney called 1906. State fl. Jennings. 48 Or. 483. 87 Pac. 
R. to testify to these witnesses having identi- 524 (proof by other testimony. allowed); 
fied the defendant at the police station upon 1918. State t'. Mello. 92 Or. 678. 173 Pac. 317 
his anest; held inadmissible; "there is much (murder; Lord's Or. L. § 864 applied to 
to be said in support of Prof. W.·s argument allow refreshment of recollection as to Prior 
(that the rl!!e is no longer to be tolerated as statements of a witness for the Stata); 1918; 
an impediment to truth), put the Clise at bar Weygandt v. Bartle. 88 Or. 310. 171 Pac. 5873 

• is not one in which we should make a new 1919. State t. Merlo. 92 Or. 678. 182 Pac. 151 
departure. for a human life is at 'stake"; (careful opinion. by Harris. J .• analyzing the 
of course this case illustrates the lack of ra- law in this State; statements here excluded 
tionality in the rule); 1920. Miller v. Green- because the original testimony was not "af-
wald Petticoat Co .• Sup. App. Div .• 183 N. Y. firmatively prejudicial to the State". but 
Buppl. 97 (goods sold; plaintiffs called and merely "not as strong as was expected"); 
examined R .• their agent. who had been dis- Pen7l81l1vania: 1781, Rapp v. Le Blanc. 1 
charged; a 'self-contradicting affidavit of Dall. 63. semble (excluded); 1825. Cowden ~. 
R .• not admitted fer plaintiff to impeach R. ; Reynolds. 12 S. & R. 281. 283 (admitted); 
unsound) ; I 1835. Craig 1'. Craig. 5 Rawle 91. 95. semble 
North Carolina: 1796. State v. Norris. 1 Hayw. (same); 1838. Stockton v. Demu~. 7 Watts 
429. 437 (excluding the evidence in ch·il caseS. 39. 41 (Eixcluded. not citing this case); 1838. 
but admitting it in criminal cases. because of Smith to. Price. 8 Watts 447 (same); 1843. 
the possibility of imposing on 'the State's Bank of N. Liberties v. Davis. 6 W. &; S. 
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285. 288 (admitted. citing the first case only) ; BUrprise is not required); 1905. Dall'ls C. E. 
1848. Harden ". Hays. 9 Pa. St. 151. 159 (ad- St. R. Co. r. McAlli.~ter. 41 Tex. Civ. App. 
mitted); 1866. Stearns u. Bank. 53 Pa. 490 131. 90 S. W. 933; 1007. Skeen v. State, 51 
(excluded, two judges distienting); 1892. Tex. Cr. 39, 100 S. W. 770 (rape; after the 
Fisher t·. Hart, 149 Pa. 232. 24 Atl. 2:15 (cros8- prosecuting witness' denial of the intercourse 
examination t') prior contradictory statements, charged. the prosecution was not allowed to 
excluded. apparently because the witness had prove her prior affirmation of it); 1918. 
shown no hostile bias); 1892. McNerney v. Anderson v. State, 83 Tex. Cr. 261. 202 S. W. 
Heading, 150 Pa. 611. 615. 25 At!. 57 (the 9·14 (homicide; cross-examination by t.he 
witness being unwilling and his testimony prosecution of its own witness to a former 
a 8urprise. cross-examination to contradictory statement, held improper on the facts) ; 
statements was held allowable in discretion); Utah: l!H4. State v. Inllll\', 44 Utah 485, 141 
1898, Morris v. Guffey. 188 Pa. 534. 41 At!. Pac. 530 (in case of ~urprise. recollection may 
731 (allowed. on the facts); 1908. Corn. v. be refreshed); 1920. State v. Scott. 55 Utah 
Deitrick. 221 Pa. 7, 70 At!. 275 (admitted. 553. 188 Pac. 860 (not allowed, on the facts); 
without restriction': 1918. Com. 1'. Delfino, Vermant: 1862. Fairchild v. Bascomb, 35 
259 Pa. 272. 102 ALI. 949 (murder; examina- Vt. 398, 405. 417 (excluded); 1883. Cox n. 
tion of prosecution's witness by the district Eayres. 55 Vt. 24. 27. 35 (excluded; there 
attorney to prior variant statements .. is a being no discretion for the trial Court); rule 
matter largely in the di~cretion of the trial changed by St. 1886, c. 49, now Stats. 1894. 
judge") ; § 1247 (alJowable "by leave of Court", "when 
Philippine lsi. C. C. P. 1901. § 340 (" the in the opinion of the Court a witness produced 
party producing a witness •... in the dis- by a party is ad\'erse "); applied in the fol-
cretion of the Court. in order to show that the lowing cases: 1890. Hurlburt v. Hurlburt's 
witness has misled him into calling him to the Estate. 63 Vt. 667, 670, 22 Atl. 850; 1891. 
stand. may also show that he has made at Good v. Knox. 64 Vt. 97.99,23 Atl. 520; 1897. 
other times statements incunsistent with State v. Slack. 69 Vt. 486. 38 Atl. 311; 1901. 
his present testimony"); Davis v. Buchanan. 73 Vt. 67, 50 At\. 545; 
Porto Rico: Rev. St. &: C. 1911. §§ 1524. 6275 (State v. Slack folJowed); 1901, McGovern n. 
(like Cal. C. C. P. § 2049); 1910. People t·. Smith. 73 Vt. 52.50 Atl. 549 (similar); 1916, 
Rojas, 16 P. R. 239 (rape; self-contradiction Cross v. Passumpsic F. L. Co., 90 Vt. 397, 98 
of the woman by the prosecution, not ad- Atl. 1010 (statute applied); 
missible where 110 Burprise); Viroi'lia: Code 1919. § 6215 (a party may 
Rhode Island: 1913. Barker v. Rhode Island "in case the witness shall in the opinion of the 
Co., 35 R. 1. 4013. 87 Atl. 174 (interrogation Court prove adverse. contradict him by other 
allowed in case of surprise; in the trial Court's eviden~e. or by leave of t.he Court prove that 
discretion) ; he has made at other times a statement incon-
South Carolina: 1884. Bauskett ,'. Keith. 22 sistent with his prl"sent testimony. . .. In 
S. C. 187. 199 (excluded); 1895, State t·. John- every such case the Court. if requested by 

• 
son, 43 S. C. 123. 20 S. E. 988 (adhering to either party. shalJ instruct the jury not· to 
the precedent. but IllJowing the question to consider the e\idence of such inconsistent 
be asked to induce corrcctiun); statements, except for the purpo~e oC contra-
South Dakota: 1904. Statc v. Callahan. 18 S. dicting the witness"); 1902. Gordon v. Funk-
D. 145. 99 N. W. 1099 (cr08s .. examination to houser. 100 Va. 675. 42 S. E. 677 (statute ap-
prior testimony, forbidden; rule obscure) ; plied); 19M. Portsmouth St. R. Co. 1'. Peed's 
Tennusee: 1848. Story v. Saunders. 8 Humph. Adm·r. 102 Va. 662. 47 S. E. 850 (aIlowable 
663. 666 excluded) ; to refresh but not to contradict; statute not 
TtJZa8: Rev. C. Cr. P. 191~. § 815 (allowed; cited); 1905. McCue v. Com .• 103 Va. 870. 
see quotation ante. § 900); 1894. Erwin v. 49 S. E. 623 (statute held applicable to crimi-
State. 32 Tex. Cr. 519.24 S. W. 904 (excluded. nul cases); 
where on the stand the witness failed to affirm Washington: 1909. State t·. Montgomery. 56 
a decided fact); 1898. Ross t'. State. Tex. Wash. 443. 10.; Pac. 1035 (prosecuting at-
Cr. • 45 S. W. 808 (prior self-contradiction torney's treatment of a rape-witness who 
apparently aIlowable in case of surprise); testified contrary to her original story to him. 
1900. Spangler 11. State. 41 Tex. Cr. 424. 55 held improper on the fllcts): 1917. Blystone v. 
S. W. 326 (former testimony containing a Walla Walla Valley R. Co .• 97 Wash. 46. 165 
prior self-contradictory statement. held in- Pac. 1049 (personal injur~'; rule applied); 
admissible. where it merely uffirms what the 1920. State 1). Sills. U3 Wash. 497. 194 
witness has failed to testify to on the stand; Pac. 580 (\\itoess may be questioned to 
but the witness may be shown the prior tcsti- probe his recollection and permit explana-
mony so as to recall the fact to his mind. if tions) ; 
possible); 1900. Brown t'. State. 42 Tex. Cr. W cst l'irginia: 1900. State 'C. Hatfield. 48 W. 
176,58 S. W. 131 (former testimony held to be Va. 561. :n S. E. 626 (admitted to show the 
improperly used on the facts; Spangler's good Caith of the party offering); 
Case approved); 1903. Barnard v. State. 45 Wi8c07~~in: 1892. Richards v. State. 32 Wia. 
Tex. Cr. 67, 73 S. W. 957 (statute applied; 172,180,51 N. W. 652 (excluded; "thisruleill 
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tions and the indiscriminate citation of rulings from other Courts, together 
with the indecision of the earlier English precedents, has tended to produce 
confusion-in .. olldaw, even within the rulings of the same jurisdiction. .'1;'he 
soun9 __ 11.~d simple rem~(b'_~n.tulsL\?d~:i..~tl!!).l.te to abolish-all-lim~t&tion on this . -'.'~-' -.-kmd_oL~~'~dence; uand this step has in some States already been taken. 

§ 906. Same: (5) Rules for Prior Waruing to the Witness, etc.; Rule for 
Party's Admission. (1) So far as impeachment by prior self-contradiction is 
perm·itted, under any of thc foregoing doctrines, the ordinary rules for that 
mode of impeachment become applicable (post, §§ 101 i -10-16). In particu-
lar, the witne!1.s must be l1!l'ed, before-extrinsiciestjmQD~:js adduced, whether!!
he m~de the statemenQ and_the..statement ... llo)\:~y.er._m:Q:v~(J;:::h~s only anJ .' 
impeaching effect and-is--not-independeu.i .. tpstimony.2 

(2) So far as impeaclunent by prior self-contradiction is under any of the 
foregoing doctrines prohibited, the prohibition does not apply to a party's ad
mission, which is receivable as such, e\'cn though it be also a self-contra
diction of himself as witness.3 

§ 907. Contradi~.tion byOther-·Witnesses,.oot .. (orbidden. The process of 
contradiction b}-"otber_.witnesses (post, § 1000) has for its object O)To' dem
onstrate an error of the first witness, and (2) to argue that the commission 
of this error shows him capable of making other errors. The second step of 
the argument is one that would not usually be resorted to against one's own 
witness, though such occasions may arise; but in both aspects the permission, 
to employ such opposing evidence is now fully accorded; and this permission, 
even to the extent of only the first step in the argument, signifies the cwer
throw of the earlier notion that a party is bound by his witness' statement or 
guarantees his credibility. 

In England, that notion, as already observed (ante, § 896), is found sur
viving as late as the 1700s; 1 but by the end of that century the doctrine was 

elementary") ; 1898. Sutton r. R. Co., 98 Wis. 
157. 73 N. W. 993, semble (allowahle in dis
cretion, for an ad\'erse witness); 1898, Col
lins 11. Roehle. 99 Wis. 6:J9, 75 N. W. 416 
(self-contradictions excluded. both on cross
examination and hy others); 
Wyoming: 1895. Arnold v. State. 5 Wyo. 439, 
40 Pac. 967 (question admis~ible. for a hostile 
witness, to stimulate recollection. even if dis
credit incidentally follow~); Compo St. 1920, 
~ 5809 (a. party may. as to his own .... ;tness. 
show "that he has made at other times state
ments inconsistent with his present testimony. 
Bnd this rule should apply to both civil and 
criminal cases"); 190:3. Horn v. State. 12 Wyo. 
80, 73 Pac. 705 (statute applied); 1922. 
Crago v. State. Wyo. • 202 Pac. 1099 
(general comments on Com I>. St. 1920, § 5809. 
in a learned and enlightened opinion by Blume. 
J.). 

Compare also the cases post, §§ 102(}-lo.t3 
(ael/-con!radiction in general). 

§ 906. 1 Post. § 1028. The statutes cited 

ante, § 905. provide usually (hut superflu
ously) for this. 

: 1825. Ewer V. Ambrose. 3 B. & C. 746 
(where a prior deposition was offered. and the 
trial judge left it to the jury whether they 
would" give credit to S. B.'s answer in Chan
cery or to his testimony given in Court"; 
Holroyd, J .. pointed out that the contradictory 
statement could not he used "to prove sub
stanth'ely" its allegation); 187i. Brooks t'. 

Weeks. 121 Mass. 433; 1847. People V. Safford. 
5 Den. 112, 117; and cases cited post. § 1018. 

• Post, § 916 and § 1057. 
§ 907. 1 The earlier cases usually speak in 

general terms of a prohibition against discred
iting one's own ..... itness; but it seems likely 
that this included a prohibition even against 
proving his error by other \\;tnesses: 1700. 
Adams V. Arnold, 12 Mod. 375 ( .. And here 
Holt [C, J.j would not suffer the plaintiff to 
discredit a witness of his own calling. he swear
ing against him"j; li22. Eyre, J., eited ill 
Vin. Ahr. XII, 48. tit. .E\;denee ("The party 
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clearly laid down that one's own witnpss could always be contradicted by 
(/others and his. erroi'sho\i,'i1; 2a:rid thKbecame. established:liiw(though not 
: without an occasional trace of the older notion 3) by the first half of the 1800s.4 

, n 1854, however, came the statute (quoted ante, § 905) in which the anoma

-

lous condition was inserted that the witness should be deemed adverse bv 
• 

the jUdge. The limitation thus blunderingly put upon the right to contra-
dict has however been practically read out of the statute.~ 

who produceth a witness cannot examine 
to the discredit of such witnes.q .. ); the turning
point seems to be the following cnse: 1738. 
Rice ~. Oatfield. 2 Stra. 1095 (" It was argued 
on behalf of the defendant that the plain
tiff could not be allowed to contradict his 
former evidence". but it was answered that" if 
there was any contradiction. it is no objec
tion"; citing Pike ~. Badmering. in L. C. J. 
Pratt's time. unreported; and the Court 
unanimously receivcd the e\;dellce). 

• Ante 1767. Buller. Trials at ~isi Prius. 297 
(" But if a witness prove fact5 in a cause which 
make against. the party who called him. yet the 
party may call other witnesses to prove that 
those facts were otherwise; for such facts are 
evidence in the cause, and the other w~tnesses 
are not calJed directly to di:.credit the first 
witness, but the impeachment of his credit 
is incidental and conscquental only": 1762, 
Lowe ~. Jolliffe. 1 W. BI. 365 (Mansfield. L. 
C. J., snd others; error shown against a testa
mentary witness to sanity: no discussion and 
no ruling). 

'1818. Richardson v. Allan. 2 Stllrk. 334. 
Ellenborough. L. C. J. (witness to the gen
uineness of an indorsement: a second witness 
not allowed, except the alleged indorser him
self) . 

4162:>, Ewer 1'. Ambrose. 3 B. &: C. 746 
(" the rJarty is at liberty afterwards to make out 
his ow:! C8~e by other witnesses"): 1S31. Brad
ley tI. llicardo. S Bing. 57: 1832. Friedlander 
to. ABsur. Co .• 4 B. &: Ad. 193: 18.14. Denman. 
L. C. J., in Wright r. Beckett. 1 Moo. &: Rob. 
420 ("The case of Lowe v. Jolliffe would have 
seemed to make an end of the anti(luated no
tion that a party cannot contradict his own v.;t
ness"); 1839. R. v. Ball. 8 C. & P. 745: 1850. 
Melhuish D. Collier. 19 L. J. Q. B. 493 (per Cole
ridge and ErIe, JJ.): 1850, The Lochlibo. 14 
Jur. 792. Dr. Lushington (referring to the com
mon-law practice as .. beyond all dispute. be
yond all doubt "): 1858. Greenough v. Eccles, 5 
C. B. N. 8.786.28 L. J. C. P. 160 (speaking of 
the law before 1854 as "clear "). 

I 1858, Greenough v. Eccles. 5 C. B. N. s. 
786; Cockburn. C. J.. says: "Perhaps the 
better way is to consider the second branch of 
the section as altogether superfluous": while 
the majority of the Court, Williams and Willes. 
JJ .• seem to reach the same result by defining 
"adverse" as "hostile", in distinction from 
"unfavorable". and then treating it as not 

impliedly forbidding the greater by permitting 
tbc less. and tllUs a,llon;ng contradiction on 
relevant mutters as something "he may still 
do. if the witness is unfavorable." The 
statute, however. seems later to have been not 
so clearly construed; 1866. Coles 11. Brown. 
L. R. 1 P. & D. 70. Sir J. P. Wilde (an attest.. 
ing witness Was allowed to be contradicted 
merely on the thcory that he was a compulsory 
witness); 1890. R. v. Dytche. 17 Cox Cr. 
39. Hawkins. J. (four persons were convicted 
for felonious wounding; it was afterwards be
lieved that these were innocent; on the present 
trial. the assaulted person ha\'ing testified. on 
cross-examination. that the first fuur and not 
the present defendants were the persons at
tacking him, the prosecution was allowed to 
call those four to show their aWn). 

In CANADA. the English statute is followed 
literally (except in Alberta. Ontario and 
Prince Edward Island). but has been construed 
as in England: Dam. R. S. 1906. c. 145. Evid. 
Acf § 9: Alta. St. 1910. 2d sess .• c. 3. E\·id. 
Act § 23 (like P. E. I. St. 1889): 1916. Maru
zeczka v. Charlesworth. 26 D. L. R. 553. Alta. 
(money advan,,::! :;~ ::. sale by three persons: 
one of the latter ha\;ng testified to certain ad
missions: the other two allowed to deny 
this. without leave of the judge: follo\\;ng 
the com~ct wording of Evid. Act § 23); 
B. C. R. S. 1911. c. 78. § 19. 1904. R. to. 
Hutehinson. 11 Br. C. 24. 32: Man .. 1913. 
Schwartz v. Winnipeg E. R. Co .• 9 D. L. R. 708. 
717. per Haggart. J. A.: N. BT. Cons. St. 
1903. c. 127. § 15: New!. Cons. St. 1916. c. 
91. § 17;N.Sc.Rev. St. 1900.c.163, §42: 1894. 
Almon v. Law. 26 N. Sc. 340. 348 (contradiction 
allowed; the confusion of the statute being 
noted; Greenough ~. Eccles approved): Onto 
Rev. St. 1897. ~. 73. § 20; 1864. Robinson v. 
Reynolds. 23 U. C. Q. B. 560. 563 (applying the 
Ontario statute according to the opinion of 
Williams. J.. in Greenough v. Eccles): 1900, 
Stanley P. Co. v. Thomson, 32 Onto 341 (the 
witness may be contradicted by others. called 
not to discredit hut to contradict, without leave 
of the judge: Greenough~. Eccles followed); 
R. S. 1914. C. 76. § 20 (correcting the terms 
of the statute as in P. E. I. St. 1889, infra); 
1916. Hamm r. Bashford. 26 D. L. R. 573 
(a party calling a witness may contradict him): 
P. E. 1. St. 1889. C. 9. § 15 (quoted (lntt, 
§ 905): Sask. R. S. 1920. C. 44. § 32: Yukon: 
ConllOl. Ord. 1914. C. 30, § 40. 
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§§ 874-918) IMPEACHING ONE'S OWN WITNESS § 907 

In the enited States, except (or an occasional earlier ruling,& the same re.:L 
suit has been reached at common law, though statutes have occasionally if 
confirmed it.? 

61S29. Winston r. Moseley. 2 Stew. 137 (ex- 6o.t. 64 S. W. 550: Iowa: IS66. Thorn fl. 

r.luded. ex~ept in cnse of surprise or of a COOl- Moore. 21 In. 285. 290: 1880. Clapp tl. Peck. 
pulsory witness): 1840. Hallett t'. Walker. 1 55 lB. 270. 272. 7 N. W. 587: 1888. Gardner 
Ala. 585. 588 (" may perhaps" be done): liS2. v. Connelly. 75 Ia. 205. 39 N. W. 650: 1892. 
HapI' v. LeBlanc. I Dall. 63. ~cmblc (cxclud~d). SOlith 1'. Utesch. 85 Ia. 381. :386. 52 N. W. 

1 The following cases would undoubtedly 34:J; 1913. Cochburn 1'. Hawkeye C. M. 
be followed in all jurisdictions where there Ass·n. 163 Ia. 28. 143 N. W. 1006; Kanaas: 
arc no expres!.' utterances; some of the more 1901. Deering 'D. CunninghaOl. 63 Kan. 174. 
recent opinions. uselessly repeating. for the 65 Pac. 263; 1919. Bro'luet v. Norton Inv. 
benefit of careless brief-makers. the rule of Co .• 105 Kan. 632. 1~5 Pac. 726; KenlllCkv: 
prior decisions. have not been here inserted: C. C. P. 1895. § 596: 1859. Champ 1'. Com .. 2 
Federal: 1893. Hickc.ry v. U. S .. 151 U. S. Mete. 17.23: 1876; Blackburnv.COOl .. 12Bush 
303. :309. 14 SUI', 334: 1899. Swift r. Short. ISI.I84; 1850. Young v. Wood. 11 B.Monr. 123. 
34 C. C. A. 545. 92 Fed. 567; 1899. Pl'ters 134; Maine: 1887. State r. Knight. 43 :'lIe. 11. 
r. U. S .. 36 C. C. A. 105.94 Fed. 127; 1906. 134: IS54. Hall r. Houghton, a7 Mc. 411.413; 
Mississippi Glass Co. v. Franzen, 143 Fed. Maryla/ld: 1839, Franklin Bank v. Navig. Co .. 
501. C. C. A.; 1920, MacKnight v. U. S .. 1st 11 G. &: J. 36; 1843. Wolfe v. Hau\'er. 1 Gill 
C. C. A .• 2(l3 Fed. 832 (false pretenses IInsed 91: Massachllsctts: 1826. Brown I). Bellows. 4 
on forged deeds caused to be recorded: the Pick. IS7. 194 (where a part of the case was 
prosecutor's use of certified copies of the to pro\'e the witness' interest with the oppo
record of the deeds. held not to bar it froOl nent. and his de~larations to that effect were 
showing the forgery); Ala/,ama: 1897. Jones admitted); IS34. Whitaker v. Salisbury. 15 
r. State. 115 Ala. 67. 22 So. 566: 1897. Pick. 534. 544; 11352. Corn. v. Starkweather. 
Phrenix Assur. Co. I). McArthur. 116 Ala. 10 Cush, 59; 1859. BroHl';\' 1>. Lapham. 13 
(l59. 22 So. 903; 1898. Wadsworth t'. Dun- Gray 292. 297; Gen. L. 1920. c. 23a. ~ 2:1; 
nam. 117 Ala. 661. 23 So. 699; AIMka: Micltioan: 1877. Snell v. Gregory. 37 Mich. 
Compo L. 1913. ~ 1499; Arkanaas: Dig. 500; 1892. Pickard r. Bryant. 92 Mich. 
1919 •• 41S6: California: C. C. P. 1872. 430. 434. 52 N. W. 788; 11'9(;. Darling I). 

§ 2049; 1919. Greenleaf v. Pacific Tel. &: Thompson. lOS Mich. 215. 65 N. W. 754: 
Tel. Co .• 43 Cal. App. 691. 185 Pac. 872 Millllc,.ota: 1892. Schmidt v. Dunham. 50 
(of course the contradicting party is not Minn. 96. 52 ~. W. 277; Mississippi: 1859. 
limited by the rule abont showing surprise. Fllirly v. Fllirly. a8 l\Iiss. 280. 288; 1887. 
which limits the use of self-contradictions); Madden 1'. State, 65 Miss. 176. 3 So. 328 
Colorado: 1889. Babcock 17. People, 13 Colo. (that no promisl's had been made to a State's 
521. 22 Pac. 817; 1892. Mofflltt I). Tl'nllC'),. witness, as he had testified. allowed); Mis-
17 Colo. 189. 195, 30 Pac, 348: 1897. Brown sOllri: 1854. Brown 1'. Wood. 19 Mo. 475; 
v. Tourtellotte. 24 Colo. 204. 50 Pac. 195: 1899. State ~. Bran('h. 151 Mo. 622. 52 S. W. 
Connecticllt: 186·1. Olmstead 1'. Winsted 390: Montana: Rev. C. 1921. § 10666; 
Bank. ~2 Conn. 278.,.~~J..; Columbia (Dist.): New Hampshire: IS49. Sea\'y V. Dearborn. 
1909. Dumas r: Clayton. a2 D. C. App. 566; 19 N. H. 355; New Jersey: 1826, SkeHin-
GeorDia: Re\,. C. l!HO. § 5880; 1849. Mer- ger V. Howell. 3 Haist. 310: 1897. Thorp ". 
chants' Bank v. Rawls. 7 Ga. 191. 198; IS55. Leibrecht. 56 N. J. Eq. 499. 39 Atl. 361 
Burkhalter V. Edwards. 16 Ga. 593. 596: ("either by his own exaOlination and the 
1877. Skipper 17. State. 59 Ga. 63, 66; 1871:1. improbability of his own story" or by other 
Garrett v. Sparks. 60 Ga. 582, 585; 188;. evidence); 1901. Inp:ersoll tl. English. 66 
Hollingworth t'. State. 79 Ga. 607. 4 S. E. N. J. L. 463. 49 At!. 737; New York: 1804. 
560; 1904. Moultrie Repair Co. 'D. Hill. 120 Steinbach to. Ins. Co .. 2 Caines 129. 131: 
Ga. 730, 48 S. E. 143: Hawaii: Rey. L. 1830. Lawrence v. Barker. 5 Wend. 301. 305 
1915. § 2618: Idaho: Compo St. 1919. § 8036: ("he may ne"ertheless pro\,e the fact by 
Illinois: 1865. Hockwood v. Poundstone. another witness or 'may show that the ac-
38 III. 199; 1900. Highley v. Bank. ISS Ill. count given by the first witness is incorrect"): 
565. 57 N. E. 436; 190:3. U. S. Brewing Co. 18.'34. Jackson fl. Leek. 12 Wend. 105. 108: 
~. Ruddy. 203 Ill. 306. 67 N. E. 799 (contre.- 18a9. McArthur r. Scars. 21 Wend. 189. 
dieting the defendllnt's attorney, who on the 192 (deposition); 1847. People v. Safford. 5 
call of the plaintiff had testified that he had Den. 112. 117: 1850. Thompson~. Blanchard. 
not attempted to suborn witnesses); Indiana: 4 N. Y. 30a. 311; 11;73. Bullard V. Pearsall. 
Burns' Ann. St. 1914. § 531; 1889. Crocker 53 N. y, 230; 1874. Coulter v. Express Co .• 
V. AKCllbroad. 122 Ind. 585. 24 N. E. 169; 56 id. 585. 588; 1877. Pollock V. Pollock, 
1900. Hanesv.Stnte. 155 Ind. 112. 57N. E. 704; 71 N. y, 137. 152: 1887. Becker I). Koch. 
Indian Terr. 1901. Bradburn V. U. S .. 3 Ind. T. 104 N. Y. 394. 402. 10 N. E. 701 (sec pOll. 
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§ 908 TESTIMONIAL Il\IPEACHMENT [CHAP. XXIX 

§ 908. Sa.me: Contradiction as involving Impeachment. It has been 
noted (ante, § 897) that a chief reason for the victory of the newer notion was 
the perception that without it one could not prove the facts of his case if 
the first witness called were to testify untruly. From this point of view the 
discrediting of the witness is regarded as incidental only (because inevitable) 
to this other and necessar~' right. Nevertheless, the discrediting of the wit
ness is also a le~itimatc use to be made of the evidence, if desired. A demon
strated error 011 one point ma~· be used to infer error by the same witness 
upon other points.1 It follows, too, from the permission to discredit a wit
ness by other witnesses, that counsel, with or without offering other wit
nesses, may argue that his own witness is in crror.2 It is occasionally said 
that he may not; 3 but it is obvious that such a doctrine would simply bring 
us back to the exploded notion that one is bound b~' the statements of his 

• own wItness . 
. .. ' § 909. Who is One's Own Witness; General Principle. Since the rule 

forbids certain modes of impeaching one's own witness, the question con
,stantly arises whet"her a given witness falls within that category . 

It is to be noticed, first, that the test for this purpose has nothing neces-

§ 1003); 1890. DeMeli t'. DeMeli. 120 N. Y. 
485. 490. 24 N. E. 9()(j; X or lit Carolina: 
1840. Spencer v. White. 1 Ired. 2:31). 2:39; 
1845. Shelton v. Hamptoll. 0 Ired. 216; 
1851. Hice v. Cox. 12 Ired. 315; 1873. Wi!-
20n 11. Derr. 09 N. C. 137. 13D; 1880. Strud
y.ick v. Brodnax. 83 N. C. 401. 403; 1884. 
Gadsbv 11. D\·cr. 91 N. C. 311. 314; 1886. • • 
l\I'Dollald v. Carson. 94 N. C. 497. 503; 
1892. Chester v. Wilhelm. 111 N. C. 314. 
316. 16 S. E. 229; 1895. Kendrick v. Dellin
ger. 117 N. C. 491. 23 S. E. 438; 1896. State 
v. Mace. 118 N. C. 1244. 24 S. E. 798; Ohio: 
1889. Hurley 11. State. 46 Oh. 320. 322. 21 
N. E. 645; Oreaon: Laws 1920. § 861; 
1900. State v. l\1ims. 36 Or. 315. 61 Pac. 
888; Philippine Is!. C. C. P. 1901. § 340; 
Porto Rico: Rev. St. & C. 1911. §§ 1524. 627 
(like Cal. C. C. P. § 2049); Pennsylvania: 
1838. Stockton v. Demuth. 7 Watts 39. 41; 
1843. Bank of N. Liberties v. Davis. 6 W. & S. 
285. 287; 1866. Stearns v. Bank. 53 Pa. 490; 
Rhode Ialand: 1907. Taber 11. New York P. 
&; B. R. Co .. 28 R. 1. 287. 67 At!. 8; South 
Carolina: 1887. Wagener v. Mars. 27 S. C. 
97. 98. 102. 2 S. E. 844; Vermont: 1905. 
Jennet v. Patten. 78 Vt. 09. 62 At!. 33; West 
Virginia: 1904. Stout v. Sands. 56 W. Va. 
663. 49 W. Va. 428; Wisconsin: 1877. 
Smith v. Ehanert. 43 Wis. 181; 1879. Wis
consin River L. Co. v. Walker. 48 Wis. 617. 
4 N. W. 803; 1909. Halwas 11. American 
Granite Co .• 141 Wis. 127. 123 N. W. 789; 
Wyomina: Compo St. 1920. § 5809. 

§ 908. 1 1831. Bradley v. Ricardo. 8 
Bing. 57 (Bosanquet. J.: "Thl' discrepancy 
may afford a {air topic {or COIlDsel as to the 
degIee of credit to which the witness is en-

titled "). Contra: 1897. Nathan v. Sands. 
52 Nebr. 660. 72 N. W. 1030 (contradiction 
forbidden where the sole purpose was to di~
(,redit the witness); but this is anomalous. 
and may better be explained by the general 
rule against contradictions on collateral 
matters (post. § 1001). 

01912. Midland Valley R. Co. v. Le
Moyne. 104 Ark. :327. 148 S. W. 654; 1886. 
Mitchell v. Sawyer. 115 Ill. 650. 657. 5 N. E. 
109; 1864. Roberts 11. Miles. 12 Mich. 296. 
305; 1890. Webber I). Jackson. 79 Mich. 
175. 179. 44 N. W. 591; 1892. Gilfillan. C. 
J .• in Schmidt 11. Dunham. 50 Minn. 96. 52 
N. W. 277 ("He may question the truth of 
his statements o{ {act either by independent 
opposing evidence or by inference or argu
ments drawn from the testimony"); 1887. 
McLean n. Clark. 31 Fed. 501. 504. 

• 1892. Claflin v. Dodson. III Mo. 195. 
201. 19 S. W. 711; 1889. Dravo 11. Fabel. 
132 U. S. 487.490.10 Sup. 170; 1880. Tars
ney v. Turner. 48 Fed. 818; 1892. Graves 
11. Davenport. 50 Fed. 881. 884. 

I t is Burprising to find in modern times 
such a remark as the following: "The de
fendant having been call1ld by the plaintiff 
as an adverse witness under the statute. the 
plaintiff was not bound by his testimony. and 
so the jury could accept the facts testified 
to by him (the defendant) and disbelieve the 
explanations"; 1909. Anderson v. Middle
brook. 202 Mass. 506. 89 N. E. 157. Even 
if the witness had not been the adverse party. 
the plaintiff would not be "bound" by hiB 
testimony and the jury need not believe any 
more of it than they saw fit. 
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sarily in common with the test for the prohibition of leading questions. Oc·· 
casionally a tendency is found to confuse the two tests. But the latter rests 
purely on the presumed mental condition of the witness. The object of 
the rule is to prevent the supplying of suggestions of false testimony to a 
witness who is disposed to take advantage of them (ante, § 769). He is as-

a provisional assumption; and, accordingly, if he turns out be hostile to ... 
that party, the prohibition ceases (ante, § 774), and, com'ersely, if o~ross-
examination by the other part~·, to whom he has been assumed to be hostile, 
he turns out to be a friendly partisan, tIle prohibition applies equally on 
cross-examination (ante, § 7i3). Thus the test for the prohibition of leading 
questions is ultimately and essentially independent of the superficial circum
stance whether originally one party or the other put him on the stand. 

The present rule, on the other hand, must depend, to some extent at least, 
upon that circumstance. T~e controlling consideration is not the temper of 
the witness as being friendly or hostile, but the conduct of the party as ha-uing 
dealt with the witness so as to make the witness his own. How to determine 
what dealings have this effect is by no means easy. The general rule itself 
(against impeaching one's own witness) is so fraught with irrationality that 
to apply it with rational deduction is almost impossible. A rule which rests 
upon a fiction is apt to lead to mere quibbles when a detailed and consistent 
development is attempted. The quiddities and meaningless distinctions 
which occur in the present application serve more than anything else to ex
hibit the arbitrary absurdity of the rule at large. 

In attempting to apply it in the present connection, the test may be sought 
either in the superficial features of the rule or in the supposed underlying 
reason of it: 

(a) Superficially, the rule applies to a' witness who -has ,been put forward 
by the party and used to supply testimony. By this test, if A calls the wit- . 
ness and obtains testimony, and B afterwards calls him, the rule applies alike 
to both, and both are therefore prevented from impeaching him in the for
bidden ways. 

(b) The conventional reason for the rule is that the calling party guaran
tees the witness' credibility (ante, § 898). Taking this as a test, it is clear that 
if A calls the witness, A cannot thereafter impeach him, even when B has 
subsequently called him. As to B, it would seem that from the outset he 
must be assumed as disputing A's whole case, and therefore, by implication. 
of denying the credibility of A's witnesses; hence, when he afterwards calls 
a witness of A, this denial can hardly be said to be abandoned, for B is still 
denying the facts testified to for A; thus, when B puts A's witness on the 
stand, he is merely availing himself hypothetically of A's guarantee, and 
says in effect, It A has guaranteed this man's credibility, and has thus claimed 
that what he will say is true; taking that claim for what it purports to be 
worth, A has thus virtually admitted in advance that what the witness is 
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now about to say in my favor is true, and I put forward the witness merely. 
by virtue of A's admission; I claim nothing myself in that respect." This 
may be artificial reasoning, but the whole reason of the rule begins as artifi
cial, and a just deduction from its fictitious premises seems to lead to the 
above conclusion. 

It is true A's original guarantee may be said (as some Courts prefer 
to say) to merely to the testimony which A will obtain in his own favor, 
and not to the testimony which B may later obtain, So that thus A would he 
prevented from impeaching as to the former statements (and those only), 
while B could not impeach as to the latter statements (and those only); the 
result thus coinciding in part with that of (a) 81lpra. But this is fundamen
tally fallacious. The guarantee of credibility (if there is one at all) must 
relate to the witness' general personal trustworthiness of disposition and 
emotion, not to the correctness of specific statements of fact; since the latter, 
as is universally conceded (ante, § 90i), may alwa~'s be shown to be untrue. 
The guarantee is of the continuing, single quality of trustworthiness, and· is 
therefore inseparable; it either is made or is not made, and it cannot be con
strued as existing for some statements and not for others. Hence, upon this 
theory, it should follow that the party first calling the witness cannot there
after impeach him, while the other party, though afterwards calling him, 
may still impeach him. Besides, by any other solution, the practically 
absurd result is reached of allowing B, in his case in reply, first to impeach 
A's witness as a confirmed liar, and then to call the same witness under a sup
posed guarantee of credibility without withdrawing his impeachment. Fi
nally, it may be said 1 that, under the orthodox rule for the order of evidence 
(p08t, § 1885), B might have obtained all the witness' knowledge as to his own 
case on cross-examination, so that by not doing so and by calling him later, 
he has waived his option to treat him throughout as A's witness, and thus 
has made him his own. It is true that there was such an option as to putting 
in his own case on cross-examination. But it does not follow that there was 
an option between treating him as A's witness throughout and treating him 
as his own by calling him later; for this begs the question by assuming it al
ready determined that to call the witness later would be to make him his 
own; that, indeed, is the very question sought to be determined. Under 
the Federal rule, forbidding putting in one's own case on cross-examination 
(post, § 1885), even this argument disappears, for under that rule there is no 
semblance of such an option. 

,909. I As in the following passage: 
1824. Starkie. Evidence. 3d ed.. 187: .. It 
has been said that. where a witness has been 
examined by one party. he may afterwards 
be cross-examined as an adverse witness [by 
the adversary) when he is called by the ad
versary as one of his own witneiSses. Yet. 
if a party omit from prudential motives to 
examine his adversary's witness. [when first 
called.1 as to any branch of his own case. 

there seems to be no reason why. when he 
afterwards adopts him as his own witness. he 
should not be so considered to all purposes. 
• . . The same witness may know distinct 
parts of the transaction. one branch of which 
makes for the plaintiff and the other for the 
defendant; and if each party call him as his 
own witness. there seems to be no reason why 
each should not be in turn bound by the same 
principle." 
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(c) The only tenable reason for maintaining the general rule at all is the 
danger that a party calling a witness might coerce him into falsities by threat
ening to blacken his character if he fails to testify favorably (ante, § 899). 
This reason might seem to apply equally to both parties where both call the 
witness. Yet if A first calls him, B is then entitled to impeach his character 
in reply, and thus it is practically vain to forbid him to do ' calling the 
witness on his own sipe,' he the precaution to do calling 
him. So far," to' (ante, § 899), it leads 
to the same conclusiot> as the theory (b) namely, that the prohibition 
extends throughout to ,A, the party originally calling, but not to B, the party 
subsequently calling. Moreover, if it be said that this reason would not 
prohibit A from impeaching character after B's call, the answer is that the 
same supposed abuse is possible, in that A might threaten to blacken the wit-
ness' character in rebuttal if when called later by B he testified favorably 
to B. 

Such seem to be the general considerations that may be invoked in solving 
the specific situations now to be dealt with. No doubt it may all seem to be 
a matter of fine distinctions, of petty quibblings, and of artificial imaginings. 
But if we are building a rule upon fiction there is nothing else to be done but 
to carry out the assumed requirements of the fiction. It is all a ridiculous 
structure in the air of legal fancy; but so long as the rule exists, it is to be 
applied with at least a pretence of rationality. Concede the falsity of the 
foundation, and then the entire structure may be abandoned. Until then, it 

• 

remains to apply the rule to concrete situations as best we can. . ' ; , 
. . ' 

§ 910. Same: (1) A calls a. Witness; may A impeach? Subpmna, Oath, ,,' .• ' 
~d In).~.rrogatit>n. At the outsetifis 'necessiir);to defermmc'at what point \ 
of 'time, in the simplest case, the witness becomes one's own. Where A makes 
a witness his own, and B later does the same, complicated questions arise 
as to the incidence of the rule. But in these it is always assumed that A had 
originally done something to make the witness his own, i.e. that there is some 
act such as summoning by subprena, administering the oath, or the like 
by which A had originally set the rule in operation. The question thus 
arises, What is this original act by which the rule is at least 'prima facie ' 
set in operation against the party doing it? Or, in other words, what 
constitutes "calling" a witness, for the purposes of this rule? Is it 
the mere summoning into court by subprena? Or is it the administra-
tion of an oath? Or is it nothing short of asking questions and obtaining 
answers? 

1. For a witness summoned under the ordinary subptma, it is clear that . 
neither the summons, nor the oath, nor the questioning are sufficient; there 
fflmt be an answer furnishing relevant evidence; for until that point is reached, 
the party has not obtained any testimony from that witness and it would 
thus be erroneous to suppose that he had guaranteed the credit of a non
existent and merely potential testimony. The principle is the same as that 
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which determines whether the opponent has the right to cross-examine to 
his own case. l 

2. For a witness summoned under a .~llbpama, dllcc.y tecum to produce a docu
ment, the line is crossed when the witness, being questioned, has given a rele-
vant answer . the identity or e.reclltion of the document. The reason 
is not different from that just mentioned.2 

3. For a depositwn taken bllt not 1l.8ed, it would seem that the taker has 
not made the witness his own. But since a Court holding the contrary view 
is always obliged further to consider whether the subsequent use of the depo
sition by the opponent relieves the taking party from the rule, and since it 
is seldom possible to discern upon which ground the decision is reached, the 
state of the law may better be examined under the other head (post, § 913 (b)). 

, 4. Where the witness is called by the judge, and not b~' It party, either party 
, may impeach him.3 

, 

.. § 911. Same: (2) A calls a Witness, then n calls bim; may B impeach? 
(a) 'viva voce' Testimony. Where A first calls the witness, and then B calls 
him, it seems to follow (for the reaSons noted in § 90H, al/te) that B may never
theless impeach him, whether by questions in the nature of cross-examination 
or otherwise. l Some Courts, ho\\"e\"('r, take the contrary view and forbid 

.,.impeachment by B; 2 and this occasionally goes to the extent of forbidding 
eyen proof b;v contradiction,3 an extreme error, because the rule itself (as 
universally conceded) does not prohibit this mode of impeachment (ante, 
§ 907). But, even in such Courts, the case shouM bc distinguished of im
peachment on a reean by B for further cross-examination (allowable in the 
trial Court'a discretion; l)()si, § 1897), for this is merely a continuation of 
cross-examination and not a calling of the 'ltitness as B's own; 4 and the same 
distinction applies to a 'viva voce' cross-examination (substituted for the 
cross-interrogatories in \:riting) of a witness whose direct examination has 
been taken and used by deposition for the first party.5 

§ 910. 1 Post. § 1893. where the authori
ties ar,' collected . 

• Post. § 1894. where the authorities are 
{'ollccted. 

3 1886. Selph v. State. 22 Fla. 537. 545; 
t892. Hill v. Com .. 88 Va. 633. 639. 14 S. E. 
aao; 1893. Clark v. Com .• 90 id. 360. 36S. 
18 S. E. 440. Contra: 1894. Coulson v. 
Disborough, 2 Q. B. 316 (neither may cross
examine. except in judge's discretion). Com_ 
pare the rule for compulsory witnesses. post. 
§ 9t7. 

§ 911. 1 1801, Dickinson v. Shee. 4 Esp. 
67 (Kenyon. L. C. J.: "The witness ha~'ing 
been originally called by the plaintiff and 
examined as his witness. the privilege of the 
defendant to cross-examine remained in every 
stage of the cause and for e\'ery purpose ") ; 
1887, Travers v. McMurray. 19 N. Sc. 509; 
1806, Sawrey v. Murrell. 2 Hsyw. N. C. 397 
(" The question . . . is to be considercd as 

an interrogatory as to a distinct fact upon 
the cross-examination of the witness, although 
it was put to her after her first examination 
was desisted from for some time "). 

2 1871. Barker v. Bell. 46 Ala. 216. 223" 
(re~alled hy the opponent against objection; 
rule applicable to the opponent); 1870. 
Artz 1'. R. Co .. 44 Ia. 284. 286 (witness dis· 
miwsed by one party after preliminarY ques
tions. and then used by the opponent; rule 
npplicable to the latter); 1892. Richards v. 
State. 82 Wis. 172. 180. 51 N. W. 652. 

Undcddcd: 1877. State 11. Jones, 64 Mo. 
391. 397. 

3 1894. Smith v. Assur. Co .• 13 C. C. A. 
284. 65 Fed. 765; compare § 914, note 1. 
infra. This fallacy is avoided in Jones 11. 

State. 115 Ala. 67. 22 So. 566 (1896). 
, 1851. Ross v. Haynes, 3 Greene Ia. 211. 

213. 
• Miss. Code 1906, § 1933. Hem. § 1593 
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§ 912 

§ 912. Same: (b) Depositions. It is generally conceded that where a 
deposition is taken at A's instance, B haYing notice and opportunity to cross
examine, A's failure to read the deposition as evidence leaves B neverthe-
less entitled to use it (post, § 1389), on condition that . 
both the d' the cross examination (post, § 1893, and § 2103). If A 
a read the <kposition, in whole or in part, he 'Would clearly have made the 

witness his own, and il's subsequent use of it would (on the principle of the 
preceding section) not prevent B from impeaching the deponent. l But the 
difficulty is, where A, the taker, has made no use of the depositions, that he 
can hardly. be said to have made the witness his own (allie, § 910 (3»; in
deed, his failure to use them is generaIl~. due to the discO\'ery that the witness' 
testimony is unfavorable, and is practically a repudiation of it; his taking 
the deposition was thus a mere unsuccessful "oyage of disco"er~', and the first 
and onl~' person to utilize the deposition as testimony is il; the witness there
fore is B's; and this must be so, whether the eddence he especiaIly desires 
occurs in the answers to the direct or to the cross examination; accordingly, 
B may not impeach him.2 

1"" .... 

§ 913. Same: (3) A calls a. Witness, then B calls bjm; ma.y A jmpeach'1 \ 
(a) 'viva. voce' Testimony; (b) Depositions. (a) Where A has first called the I 

as to allow him to impeach the witness? For the reasons already noted (ante, 
§ 909), it would seem that the rule still prohibits impeachment b:.' A; and } 
this result is accepted by the majority of Courts dealing with the question 1, r 

. ' 

(opponent may procure deponent and put him Cal. C. C. P. § 2022); 1911. People's Na
on the stand" As the witness of the party pro- tional Bank r. Hazard. 231 Par 552. 80 At!. 
curing the deposition. and may cross-examine 1094; Utah Compo L. 1917. § 7182 (like Cal. 
him as the witness of such party"). See a C. C. P. § 2022); P. R. Rev. St. & C. 1911. 
ruling to the same effect under § 1893. post. § 1504 (like Cal. C. C. P. § 2022); 1903. VOIl 

§ 91l1. 1 1846. Carville D. Stout. 10 Ala. 'robel v. StetsWJ & P. 1\1. Co .• 32 Wash. 683. 
796. 802, semble (A takes Buccessi\'e deposi- 73 Pac. 788. 
tions of the same witness, and uses the last Contra: 1804. Steinbach 11. Ins. Co.. 2 
only; B may use the prior ones to discredit Caines N. Y. 129. 131. 8£'1nble (deposition 
the witness). Contra: 1848. Story t'. Saun- used by the cross·examiner only; witness 
ders. 8 Humph. 663. 666 (deposition used by not made his own). 
both parties; neither may impeach); com- § 913. 1Indiana: 1903. Young v. Mont-
pare the cases cited post, § 1892. gomery, 161 Ind. 68. 67 N. E. 684. semble; 

• 1854, Jewell V. Center. 25 Ala. 498. 504 Kansas: 1906. Johnston v. Marriage. 74 
("What are we to understand. in legal par- Kan. 208, 86 Pac. 461 (negligent setting of 
lance, by testimony belonging to a suitor? fire; an employee (If defendant. called by the 
Clearly, that it pertains to him who intro- plaintiff, was afterwards called by the de-
duces it"); 1882. Herring V. Skaggs. 73 Ala. fendant on the same subject; the plaintiff's 
446, 453 (deposition taken originally by co- impeachment of him by self-contradictions 
opponent); 1876. Fountain's Adm'r 71. Brown. was forbidden. there being .. no special cir-
56 Ala. 558; Alaska C(lmp. L. 1913, § 1490 cumstances which would make the rule's 
(like Cal. C. C. P. § 2022); Cal. C. C. P. application work an injustice ") ; 1913. 
1872. § 2022. as amended by St. 1907 (depa- State 1). Alexander. 89 Kan. 422. 131 Pac. 
sition may be read by either party. "and is 139; Maryland: 11108. Baltimore 6; O. R. 
then deemed the evidencc of the party reading Co. 1). State. 107 Md. 642. 69 Atl. 439; M ClS8-

it"); 1861. Musick t. Ray. 3 Metc. Ky. achu.setts: 1858. Com. 1). Hudson. 11 Cray 
427. 431; Nev. Rev. L. 1912, § 5457 (dep- 64.66 (Shaw. C. J.: .• [The opp(lnent makes 
osition shall "be deemed the cvidence of thl> witness his own] to Bome purIlOl!CS; it 
the party reading it"); N. D. compo L. 1913. would be very difficult to determine what. 
, 7901 (same); Or. Laws 1920. § 8G2 (like But the party who first called him cannot be 
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(b) In the case of a deposition, the same rule would apply where A, the 
taker, has used it, and then B, the opponent, also uses it.2 But where A 
has not read it, and B first puts it in as testimony, it would seem that the de
ponent has never been made A's witness (for the reasons already noted in 
§ 912), and therefore that the rule has never come into force against him 
and that he is at liberty to impeach the deponent.3 This result is further 
corroborated by a group of early rulings (no longer of force since the aboli-

of disqualification by interest), in which it Was held that A, the taker of 
a deposition not using it, could, as against B, the opponent desiring to use it, 
enforce the objection that the deponent was by interest disqualified as a wit~ 
ness for B.4 

( . § 914. Same: (4) a Witness One's Own by Cross-enllljna.tionj 
L(a) Impeacbment. In many jurisdictions there obtains a rule (post, §§ 1885 ft.; 

.,. . . .. 

allowed to say or to show that he was unwor- cited ante. § 912. and the cases cited post. 
thy of credit"); New York: 1827. Jackson § 1893. 
D. Varick, 7 Cow. 238. 242. 8emble (" He was Contra: Fed. 1820. Phettiplace 11. Sayles. 
introduced and sworn generally by the de- 4 Mason 312. 320; Ky. 1850. Young v. Wood. 
fandants; ..• they could not afterwnrds 11 B. Monr. 123. 134 (taker may probably 
question either his competency or credibil- not impeach general character, but may 
ity"); affirmed in 2 Wend. 166. 205; 1829. disprove fncts teRtified to). 
Fulton Bank 11. Stafford. 2 Wend. 483; 1834. The following ruling seems unsound: 
Bogert II. Bogert. 2 Edw. Ch. 399. 403; 1915. 1916. r-;clson v. Imperial Waterproof Co .• 
Carlisle 11. Norris. 215 N. Y. 400. 109 N. E. 224 Mass. 388, 112 N. E. 1025 (A calls the 
564 (the opinion discloses too much rever- witness before a master; B then takes his 
ence for this artificial rule of the game) ; deposition; at the trial. B uses the deposi-
Pennayluania: 1843. Floyd 11, Bovard. 16 tion; A muy offer a selC-contradiction con· 
W. &; S. 75 (obscure). tained in tbe testimony to the master). 

Contra: 1864. Stafford v. Fargo, 35 Ill. 481. 4 The following list is a partial one only; 
486. semble; 1896, Hall u. Manson. 09 Ia. note also that the rule might be different for 
698. 68 N. W. 922; 1914. Long 1'. Sv;-eeten. an attempt to disqualify entirely. for the 
123 Md. 88. 90 At.!. 782 (but here only be- reason given below: 1858. House 11. Camp. 
cause the witness was interested for the oppo- 32 Ala. 541. &19 (depositi01I offered by de. 
nent. and the caller was held entitled to im· fendant at trial below but suppressed; de. 
peach the portions brought out on cross· fendant allowed to object to deponent's 
examination); 1898. Morris u. Guffey. 188 incompetency for plaintiff); 1849. Elliot u. 
Pa. 534. 41 At!. 731. Shultz, 10 Humph. Tenn. 234 (objection on 

Distinguish, the following: 1811. Watson ground of hearsay. allowed). 
v. Ins. Co .• 2 Wash. C. C. 480 (certificate Contra: 1846. Stewart II. Hood. 10 Ala. 
of a survey used as showing the fact of a 600. 007 (deposition taken by defendants. 
survey; the survey itself then read by the allowed to be used by plaintiff. because de-
opponent; rule not applicable to the former fendant taking it could not object to dep~ 
party). nent's interest in favor of cross .. examiner; 

2 1848. Story v. Saunders. 8 Humph. "there is certainly no good to result from a 
Tenn. 663, 000 (deposition taken and used practice which will permit a party first to 
by both parties; rule applicable to both). ascertain by actual examination what a 

• 1916. Murray II. Third National Bank. 6th witness will swear and then admit or exclude 
C. C. A., 234 Fed. 481 (self-contradiction of him. at pleasure"); 1869. Weil 11. Silver-
adverse party not permitted); 1891. B1oom- stone. 6 Bush Ky. 698. 700; 1871. Sullivan 
ington 11. Osterle. 139 Ill. 120. 123. 28 N. E. II. Norris. 8 Bush Ky. 519 (but here the rule 
1068; 1834. Crary II. Sprague. 12 Wend. N. Y. is held not to forbid an objection to inadmis· 
41.45 (holding the rule not I1pplicable as against sible evidence). It may be noted that these 
A where B used the testimony of a deceased rulings oCten dealt at the same time with 
witness called at the former trial by A); 1849. the question of § 1892. post. namely. whether 
Neil II. Childs. 10 Ired. N. C. 195: 1880, Strud- B could cross-examine on his own case: be-
wickI'. BrodnSlt. 83 N. C. 401. 404 (approving cause B. in order to avoid the objection now 
preceding Cnl!C); 1837. Richmond v. Richmond. involved. which would arise if he called the 
10 Yerg. Tenn. 343. 345 (forbidding impeach- witness for himself. was thus driven to crol!5-
ment by general charaoter) add the statutes examine upon his own CBIIO if allowable • 

• 
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called there the Federal rule) that the oppoaent, upon cross-examination;-1 
may not apply his questions to the material of his own ca.se-in-reply, but \ 
must confine the subject of his questions to th~ matter (If the first party's·j 
case as presented through his witnesses; thus the opponent, in order to ob
tain from the witness such facts as he can contribute to the opponent's own 
case, must wait his turn and then call the witness on his own behalf. That 
rule concerns merely the Order of Evidence, and is supposed (though errone
ously) to prevent confusion and obscurity. But it is sometimes wrested 
from its original purpose, and joined with the rule against impeaching one's 
own witness, so as to produce a singular effect. This effect is produced b) ...... 
declaring that if the cross-examining party does ask about his own case (in 
violation of the first rule), he thereby.makes the witness his awn, and is thus 
prohibited from impeaching the witness on the subject of such questions. 
This consequence is enforced in many of the Courts adopting the above Fed- I 
eral rule; 1 and even occasionally (but without the slightest justification) in \ 
Courts following the orthodox rule (post, § 1885), which does not prohibit \ 
asking about one's own case on cross-examination.2 A further logical conse- !. 
quence of the doctrine is that the original party may impeach on the matters \ 
thus brought out on cross-examination.3 . _._., . 

But this doctrine rests merely on a confusion 0.£ ideas, and has no legiti
mate foundation. The t~vo ru1&.s ..... one.concern in g the order QLeYidence (post, 
§ 1885), the other ~qncerning-the"scope of .. impeachment (ante, § 896), have 
nothing to do .with~each-otber...in-p.Qljg'y_9..!.i.!Lprinciple. It is. true that, as a 
mere accident, the application of one results in the other going into force, 
and the exemption from one would remit the other; so that, where the latter 
is burdensome, the opponent struggles to evade the former as a means of 
escaping the latter. For example, one might desire to sue a corporation in 

§ 911. I Ark. Dig. 1919. § 4185 (in cross- diss.); 1917. Teter 1>. Moore. 80 W. Va. 443. 
examining "on new matters. such examination 93 S. W. 342 (witness' self-contradiction ad-
is subject to the same rules as the direct mitted. for B when going into 
examination"); Cal. C. C. P. 1872. § 2048 new matter). 
(if the opposite party "cxamine him as to t 1804. Jackson 1>. Son. 2 Caines N. Y. 
other matters [than those connccted with 178 (opponent not allowcd to cross-examine 
the direct cxaminntion!. such cxamination to a will. without notice to produce. because. 
is to be subjcct to the same rules as a dircct the will being a new issuc. "he made the wit-
examination "); 1900. Hanes v. State. 155 ness as much his own as if he had himself 
Ind. 112. 57 N. E. 704; 1878. Clough 1>. called him"; a correct enough ruling on the 
State. 7 Nebr. 320. 341; 1897. Kohl v. State. facts); 1836, People II. Moore. 15 Wend. N. 
59 N. J. L. 445, 36 At!. 931. 37 At!. 73; Or. Y. 419. 423 (prcccding case approved on the 
Laws 1920. § 860; 1892. § 837 (like Cal. C. C. present principle); 1860. Mattice v. Allen. 
P. § 2048); Philippine lsi. C. C. P. 1901. 33 Barb. N. Y. 543. 546 (prcsent principle 
§ 339 (like Cal. C. C. P. § 2048); 1903. Bailey repudiated. exccpt to limit lcading questioll8 
c. Seat tic &: R. R. Co .• 32 Wash. 640. 73 Pac. by the Court's wscrction; ("if the witness) 
679; 1909. Lambert v. Armcntrout, 65 W. had given material testimony against him. 
Va. 375. 64 S. E. 260 (opinion by Brannon. although he had attempted to provc his own 
J .• regretting that such is thc rule); 1912. case of some part of it by him. still hc did 
McGuirc II. Norfolk &: W. R. Co .• 70 W. Va. not thcreby forfeit the right to impeach him 
538.74 S. E. 859; and thc cases cited in the by particular or general ttlstimony"); 1873 
next note. Bassham v. State. 38 Tex. 622. 625. 

Contra: 1912. Renn c. State, 64 Tcx. Cr. Sl876. Artz 1>. R. Co .• 44 Ia. 284. 286; 
639. 143 S. W. 167. lIemble (Davidson. P. J.. 1874. Batch 1>. Brown. 63!Me. 410. 416. 
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the Federal Court, and to this end might join the corporation and its negli
gent employee as joint tortfeasors of different jurisdictions, and thus the 
defendant would strive to oppose the application of the doctrine of joint tort
feasors; and yet the constit.utional rule as to Federal jurisdiction and the 
common-law doctrine as to joint tortfeasors have nothing whatever in COIn

man as to origin or policy. In the prcsent sittiation, thcn, if the opponent 
had called the witness as his O\vri,-lhe prohibition as toimI5cacnmenf\Yould 
llave- come into force; ~'et, for not doing ~so,-Jfle-CotlrtJmposes ~-p~naft~~ 

- ->--- -- ...• __ •. ----_ .... 

tIiamelY,tlleprohiliition orimpcachment) which has no connection with the 
r~1e violated -(namely, as to order of -e~;ldence). 'tIle met thai such \~:oufd 
hav-e been aeonsequence, ifhe ha:d-calle{r-ihe witness, is a mere accident, 
and is not a necessary and appropriate penalty for failure to follow the rule I 
about the order of evidence; as is easily apparent from the fact that under I • 

the orthodox rule (which allows cross-examining to onc's own case) there is 
,_ no prohibition against impeachment. In short, the prohibition agaillst im

peachment turns upon the act of calling and thus indorsing the 1L'itlle8.~ (ullte. 
, § 909), and nol. upon the topics of the questions put to the witness. 

Thc result is, by the sinb"ular rule now under consideration, that the op
ponent is in effect told by the Court: " Ii ~'ou had caHed the witness as ~'our 
own, we should have punished you by prGhibiting his impeachment; but, 
though you have /lot done so, we shall nC\'erthcless punish you for not doing 
it, in the same wa~' as if ~'ou had done it." The particular injustice of this 
vagary lies in the furtheI' c:trCulDstance that it is usually applied by a Court 
to an opponent who has cross-examined to his OWn case without objection. -
and is later prohibited from impeachmcnt; the onl~' impropriety in his ex
amination consisted in anticipating the usual order of his e\'idcnce, and if it 
Was desired to correct this impropriety, the appropriate method was to stop 
the cross-examiilation on that subject, after objection made; but, if no ob-

o 

jection is made, and no ruling had, the consequence should be that the first 
party has waived the impropriety of introducing the evidence too SOOG, and 
the whole incident is closed; there !"cmains no evidential crime to be atoned 
for later by the inappropriate punishment <If prohibiting impeachment; to 
impose any penalty at all is to revive a fault alread~' annulled b~' waiver. 

This form of error has as ~'et not gone too far to be cured. The notion 
of a connection in principle between the two rules about the order of evidence 
and the limits of impeachment is a sped-otis and simple one, and its fallacy 
deserves to be exposed and chceked. Both of the rules in question are im
politic and unjust (anie, §§ 896-899; post. §§ 1887-1888), and their comb ina- " 
tion in the present form results in quibbles of particular absurdity. Its worst 
tendenc~' is to convert the rules of evidencc into mere conjuring wands,
to aid unscrupulous counsel in entrapping opponents into an immaterial 0 

error which provides a weapon for the assas·,ination of a true and just verdict. 
§ 915. Same: (b) Leadjng Questions. Thc peculiar rule dealt with in the 

preceding section i.e. that cross-examining on one's own case makes the 
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witness one's own is also by some Courts applied for still another purpose, 
namely, to forbid lea,ding qUCStion.8 a3 to such topics. The process of argu
ment is that since the cross-examination to such topics makes the witness 
one's own, and since leading questions to one's own witness are forbidden, 
they are therefore on such topics improper on cross-examination: 

ISS1. FINCH. J" in People v. COllrt of a.lfer & Terminer, 83 N. Y. 436, 459 (forbidding 
Ip.ading questions on cross-examination "while seeking to elicit new mat.ter constituting 
an element of the intended defence"): "A different rule would cnahle a party to develop 
his defence untrammelled by the rules which gO\'ern a direet examination, and give him 
an advantage for which we can see no just reason. As to the new matter the witness 
becomes his own, and in substance and effect the cross-examinlltion ceases. That is prop
erly such only while it is directed to the evidenr.e given in behalf of the adversary; when 
it passes be~'ond that, it becomes the dil'l'i't and affirmative evidence of the party, and 
should be subjected to appropriate restraints. There is no reason in the nature of the case 
why a direct examination should be guarded against t he evil and danger rl'slIlting f;.-om lead
ingquestions, which does not apply to an effort upon cros~-examination to introduce a new 
end affirmative defence." ' 

lSi-!, Dt'XXE, C. J., in RlIs" V. French, 1 Ariz. !l!l, 130,25 Pac. 816: "There is a generei 
impression that the r;ght to cross-examine implies the right to put lending questions; 
but the very point of l/arrison \', Howan [cited inJr.;) is that the judge there waj of opinion 
that sucl; is not always the case; that you lI1a~' r.ross-examine and lead while you keep 
within the limits of the plair-tilT's [opponent's] case j but that when you strike lIew matter, 
though you may still c'r05S-CXIIJlline, you must not in that pllrt of the cross-examination 
put leading questions; and though this seems a fine &;tinction, it may often be broad 
enough to secure valuable results." 1 

That such reasoning coulej be ad\'unced in support of such a result seems 
incredible; for it rests on a misconception of one of the simplest and most 
established doctrines of Eddence. (1) That doctrine is (ante, § i6i) that 
the prohibition of leading questions rests upon the supposed partisan bias of 
the witness, rendering him willing to accept suggestions,. that therefore 
(ante, § 774) a leading question is allowable e\'cn on a direct examination 
where the witness appears to be biassed against the examiner, and that (ante, 
§ 773) it is e.lways allowable on a cross-e~l:aminatjon unless the witness ap
pears biassed in favor of the cross-examiner. In other words, the policy 
of the prohibition turns solely upon the emotional attitude of the witness 
to the party in general, i.e. to one side or the other, regarded as antagonists, 
and has nothing to do with the subject of the specific questions. If a wit
ness is biassed for A, the bias applies to all questions which B may ask on 
cross-examinations. To suppose the witness to be dominated in A's favor 
by partisan rancor 'and stubbornness when one question is asked, so as to 
justify B's leading question, but the next moment to be possessed of equal 

§ 915. 1 Accord: Fed. 1820. Harrison 17. 

Rowan. 3 Wash. C. C. 580. 582 (" If the cross
examination respects new matter. leading 

, questions cannU't be asked "); N. 1'. 1881. 
People 17. Court of Oyer & Terminer, 83 N. Y. 
436. 459 (leading questions not allowed. in 
asking to onc's own case on cross-examina
tion; quoted 8upra); Po. 1>327, Elhnaker 17. 

VOL. II 19 289 

Buckley, 16 S. & R. 72. 77 (" no bias is to be 
presumed after tb,e witness has been called 
by both parties "): 1843. Flo~'d 17. Bovard. 
16 W. & S. 75. s.mlble: VI. 1877. State 1'. 

Hopkins. 50 Vt. 316. 331. 
It would follow that the original calliTlo 

party may ask leading qU&stiont! on the same 
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fervor against A and in favor of H, so as to forbid B's next question to be in 
leading form, and to fancy the strong tide of partisan emotion thus swinging 
back and forth in the witness' mind from qucstion to question, is merely to 
contrive a fantastic fiction. (2) Furthermore, the doctrine of the present 
chapter the rule against impeaching one's own witness has no concern 
with the rule against leading questions. Leading questions do not impeach. 
The subject-matter may impeach; but the form of the question cannot con
vert a non-impeaching fact into an impeaching fact. Conceding, then, that 
a cross-examination to one's own case makes the witness one's own and for
bids impeachment (as in the cases of the preceding section), still this does 
not forbid leading questions; for the fact askcd in the leading questions may 
not impeach the witness at all, and indeed their subject is by hypothesis 
merely a substantive fact bearing on the cross-examiner's own case. So that 
the propriety of leading questions still remains to be determined by the 
principle appropriate to them, namel~' (as above e"-plained) by the witness' 
partisan attitude towards the parties in general. 

It is well settled that leading questions (for the reasons above stated) may 
be asked on cross-examination, unless the witness appears biassed for the 
cross-examiner (ante, § 7i3); and it ma~' be supposed that the few Courts 
adopting the present rule have sometimes done so in momentary forgetful
ness of the doctrine on that subject, and that the effort to establish an excep
tion of the present sort was due merel;\' to the confusing and unfortunate 
influence of the Federal rule (pmfi, § 1885) against putting in one's own case 
on cross-examination, a rule which only arose long after the principles 
affecting leading questions had been firml;y established: 

1835, SHAW, C. J., in Moody v. Rowell. 17 Pick. 490. 49fl: "The general rule admitted 
on all hands is that on a cross-examination leading questions may be put, and the Court 
are of opinion that it would not be useful to engraft upon it a distinction not in general 
necessary to attain the purposes of justice in the investigation of the truth of facts, that 
it would be often difficult of application, and that all the practical good expected from it 
may be as effectually attained by the exercise of the discretionary power of the Court." 2 

§ 916. Same: (5) Calling the Other Pa.rty as a Witness; Co-defendants. 
(1) If there is any situation in which any semblance of reason disappears 
for the application of the rule against impeaching one's own witness, it is 
when the opposing party i~ himself called by the first party, and is sought to 
be compelled to disclose under oath that truth which he knows but is natu
rally unwilling to make known. To say that the first party guarantees the 
opponent's credibility (ante, § 898) is to mock hiro with a false formula; he 
hopes that the opponent will speak truly, but he equally perceives the possi
bilities of the contrary, and he no more guarantees the other's credibility than 

topics: 1877. State v. Hopkins. 8upra (sub
ject to the trial Court's discretion). 

Contra: 1913. Anderson D. Berram. 36 
Nev. 463. 136 Pac. 973. 

Mass. 490. 499 (see quotation 8upra); 1854. 
Beal v. Nichols. 2 Gray Mass. 262 (similar; 
here also refusing to allow the original call
ing party to put leading questions as a mat-

2 Accord: 1801. Dickinson D. Shoe. 4 ter of right); 1853. Legg v. Drake. 1 Oh. St. 
Esp. 67; 1835. Moody D. Rowell. 17 Pick. 286. 291 (in discretion). 
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he guarantees the truth of the other's case and the falsity of his own. To 
say, furthermore, that the first party, if he could impeach at wiIl, holds the 
means of improperly coercing the other (ante, § 899) is to proceed upon a singu
lar interpretation of human nature and experience .. and to attribute a power 
which the former may perhaps wish that he had but certainly cannot be 
clothed with b~' this or any other rule. There is therefore no reason why 
the rule should apply at alI.l 

The state of the law is confused.~ In some jurisdictions by judicial deci-

§ 916. lOne peculiar practi~al absurdit~· 
of the opposite result may he noted. Sin"(' 
impeachment by prior self-eontradiction would 
be excluded. the opponent could tell hi~ 
stor~' as favorably for himself as he pleased. 
sad no prior inconsistent statements could 
be used in impeachment; so that unless one 
took the risk of abiding b~' what the oppo
nent should rho05e to ,my. it would be pref
erable not to call him at all; thus the main 
purpose of the enabling statute making him 
compellable is defeated or encumbered. 
The prior statements, to be sure>. could 
sometimes he used liS admissions. hu t even 
this was ignored in Strudwick r. Brodnax. 
infra. 

• For the right to cross-cxamine UII onl"s 
('WI case. dealt with in some of the ,tatutes 
infra. Sel' further §§ 1891. IS92. post: and 
for the right to cross-examine to ~haraeter 
on interrogatories of discUl'cry belorc tri{ll. 
see post. § lS56. 

The phrasl~ "rule applicahll''' in the fol
lowing nutes means the rule against impeach-
• • • mg one s own wItness: 

ENGLAXD: 18i8. Allhusen 1'. Labouchere. 
L. R. :3 Q. B. D. 65·1. GGI (on intcrrogatories 
of disco\·ery. cxamination to charactcr is 
not allowablc). 

CANADA: Manit. St. 190G. 5 & 6 Edw. 
VII. c. Ii. § 2. a. S. 1913. e. 4G. Rule 474 
(quoted post. § 1890); N. Br. 1862. Atkin
son 1'. Atkinson. 5 All. 271 (whether the oppo
nent is a hostile witness depends on bis con
duct on thc stand. not on his position in the 
record): Scui. Cons. St. 1916. c. 91. § 1 
(qlloted alt/e. § 488); Ollt. 1853. Mair 1'. 
Culy. 10 U. C. Q. B. 321. 325. Burns. J. (hold
ing that the rule did not apply; but here the 
result was merely to admit a contradiction. 
which rould have been admitted even against 
an ordinary witness); 1881. Dunbar 1'. Meek. 
32 U. C. C. P. 195.213 (" A party calling the 
opposite party as a witness makes him hi~ 
witness to all intents and purposes "). 

UNITED STATES: Federal: 1889. Dravo 
r. Fabel. 132 U. S. 487. 489. 10 Sup. liD 
(taking the opposing party's deposition; 
rule applicable); 1904. Jacobs 1). Van Sickel. 
127 Fed. 62. 61 C. C. A. 598 (Druvo 
r. Fabel followed. in a chancery case); 1905. 
Davidson S. S. Co. v. U. S .. 142 Fed. :U5. 
C. C. A. (under Minn. Gen. St. 1894. § 5659. 

supra. the master of a vessel owned bv a eor-• 
poration is included); 1917. American Issue 
Pub. Co. 1'. Slnan. 6th C. C. A .• 248 Fed. 
251 (Jlart~'-opponent may not be called for 
cros~-examination); 1922. Standard "'ater 
Systems Co. 1'. Griscom-Russell Co .. 3d C. 
C. A .. 2i8 Fl'd. 703 (calling the opponents 
as witul'sses in cquity; the rule does not prc
vent disproving their statements; but here 
no sufficient contradiction was found); 
Alabama: Code 1907. § 4056 (usc of iutcrrog
atories of opponent does not preclude" from 
cont.radicting it "); 1874. Warren v. Gabriel. 
51 Ala. 235 (I'xamination of the oppon('nt on 
interrogatories; rule appli('able); 
Arizolla: Rev. St. 1913. §§ 1680. 1726 (ex
nmination of opponent to be conducted under 
the same rules applicable to other witnesses) ; 
§ 1;26 (leading interrogatories in deposition. 
allowable); § 1727 (takl'r "may contradict 
the answers [to interrogatories] by any other 
competent testimony. in the same manner 
as he might f'ontraciirt the testimony of any 
other witness ") ; 
,1rkallsas: 1854. Drennen 1'. Lindsey. 1.5 
Ark. 3,59. 361 (rule applicable); 
Colorado: Compo St. 1921. § 65iO (oppos
ing party may be examined at the trial "as 
if under cross-examinat.ion"); 1n08. Purse 
v. PUrl·ell. 43 Colo. 50. 95 Pac. 291 (the per
mission hy statute to call the opponent does 
not limit the scope of allowable cross-exam
ination when the opponent is taking the stand 
for himself> ; 
Colum/lia (Dist.): 1909. Dumas t •• Clayton. 
32 D. C. App. 566 ("may be treated as wit
nesses on eross-examination "); 1918. Brad
ley v. Du\·idson. 47 D. C. App. 266. 284' 
Connec/icut: Gen~_ §It. 1918. § 1 
may be compCifed to-fiistny 
manner and--siihliiCLJ-'2=fhe--samc' 
other-Witnesses"); 1905. CiirncY---c:--Hen: 

• 
: 5. § 4213 (a party 

"may be examined as if under cross-examina
tion. at the instance of the adverse party or 
any of them. and for that purpose may be 
compelled in the same manner and subject 
to the same rules of examination as any other 
witness to testify; but the party calling for 
such examination shall not be concluded 
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thereby, but may rebut his testimony by 
other evidence ") ; 
Georgia: Rev. C. 1910. v 5879 (may cross
examine and impeach opponent .. as though 
the witness had testified in his own behalf ") ; 
1878. Garrett v. Sparks, 60 Ga. 582. 586 (rule 
applicable) ; 
Idaho: Compo St. 1919. § 8035 (party or 
beneficiary. or agent etc. of corporate party, 
"may be examined by the ad\'erse party as 
if under croBs-examination. subject to the 
rules applicable to the examination of other 
witnesses. and the testimony given by such 
witnesses may be rebutted by the party call
ing him for 8uch examination by other e'oj
dence; such witness when so called may be 
examined by his own counsel. but only as 
to matters testified to on such examination ") ; 
1913, Burrow tl. Idaho & W. N. R. Co .• 24 
Ida. 652. 135 Pac. 838 (locomotive enginecr 
of the defendant. held not within the stat
ute); 1916. Boeck 11. Boeck. 29 Ida. 639. 
161 Pac. 576 (divorce; St. 1909, Mar. 13. 
held here to have been abused by the plain
tiff 80 a8 to let the opponent's contention 
"be first inquired into" ; but why 
not?); 
Illilloia: Rev. St. 1874. C. 51. § 6 (n party 
may be examined "in like manner and sub
ject to the same rules as other witnesses"); 
St. 1('05, May 18 (Municipal Court). § 33 
(a party "may be examined upon the trial 
thereof as if under cross-examination" at the 
instance of the adversary, and is compella
ble. "in the same manner and subject to the 
same rules for examination as Ilny other wit
ness. to testify", but the culling pllrty is not 
concluded but may rebut); 1915. Felsenthal 
CO. V. Northern Ass. Co .. 284 111. 343. 120 
N. E. 268 (cross-examination of a party in 
interest) ; 
Indiana: Burns' Ann. St. 1914. § 536 ("may 
be rebutted by adverse testimony"); 1889. 
Croker V. Agenbroad. 122 Ind. 585. 24 N. E. 
169 (using the opposite party's deposition; 
left undecided); 
Iowa: 1863, Hunt v. Coe, 15 Ia. 197 (rule 
applicable) ; 1893, Thomas v. McDaneld, 
88 Ia. 380, 55 N. W. 499 (rule not appli
cable) ; 
Loui8iana: St. 1908, No. 126, p. 185. 
July 2 (opponent may be examined "as 
under cross-examination", and the examiner 
"shall not be held as vouching to the Court 
for the credibility oC the opponents so placed 
on the stand or as estopped from impeaching 
in any lawful way the testimony given ") ; 
MaT1/land: Ann. Code 1914, Art. 35. § 5 (oppo
nent's testimony may be rebutted by adverse 
testimony and by admissions); 
Mcusachu8ett8: Gim. L. 1920, C. 233, § 22 
(" A party who calls the adverse party as n 
witness shall be allowed to cross-examine 
him"); 1904, Emerson V. Wark, 185 M8ss. 
427, 70 N. E. 482 (the proponent of a will was 
called by the contestant as a witness; held, 

that under Rev. L. e. 175, § 24, an instruction 
that" in putting him on. they put him before 
you as a persoll entitled to be believed" was 
erroneous): 1908, Reed ~. :\Inttapan D. &: 
T. Co., 198 Mnss. 306, 84 N. E. 469 (an office 
of an opponent corporation is not a party, 
under this statute); 1909, Anderson r. 
Middlebrook, 202 Mass. 506, 89 N. E. 157 
(see the comment ante, ~ 908, note 3); 1911, 
Cobb, B. <It Y. Co. ~. Hills. 208 Mass. 270, 
94 N. E. 265 (statute applied); 
Michigan: Compo L. 1915. § 12554 (when 
the opposite party, his agent etc., is called, 
the calling party may .. erc-ss-examine such 
wi tness the same as if he were called by the 
opposite party; and the answers of such 
witness shall not interfere with the right of 
sueh party to introduce evidence upon any 
issue involved in Auch suit or proceeding. 
and the party so calling and examining such 
witness shall 1I0t be bound to accept such 
answers P.S true"); 1900, Smith v. Smith, 
125 :'tHch. 234, 84 N. W. 144 (director of an 
opponent corporation may not be impeached 
except as other whness lire); 
Minnesota: Gen. St. l!H3. § 8377 (similar 
to N. D. Rev. C. § 786S; quoted ante, § 488); 
1896, Suter V. Psg(l, 64 :\Iinn. 444, 67 N. W. 
67 (oppon(lnt is not the first party's witness); 
1896, Pfefferkorn V. Seefield, 66 Minn. 223, 
68 N. W. 1072 (examiner is not restricted to 
the case of the opponent. but may cover the 
whole field ns in the case of one of his own 
witnesses) ; 1900, Pipestone Co. Bank r. 
Ward. 81 Minn. 263. 83 N. W. 991 (statute 
IIPplied); 1901. Kellogg Co. v. Holm. 82 
Minn. 416, 85 N. W. 159 (statute applied); 
1899, Bennett v. Lumber Co .• i7 Minn. 198, 
79 ~. W. 682 (under the words of the statute. 
the "directors. officers, superintendents. or 
mtlOaging agents" of n corporation include 
the superintendent of a saw-mill); 1916. 
Snelling State Bank t'. Clasen, 132 Minn. 
404. 157 N. W. 643 (former corporation offi
cer; statute applied): 1917, Bannon's Will. 
- Minn. • 162 N. W. 515 (executor of a 
will. in a will contest; Gen. St. 1913, § 837i, 
applied); 
Missouri: Rev. St. 1919. § 5412 (a party 
may compel an adverse party "to testify a8 
a witness in his behalf in the same manner 
and Bubject to the same rules as other wit
nesses. provided that the party so elllled may 
be examined by the opposite party under the 
rule!! applicable to the cross-examination of wit
nesses"); 1872, Chandler tl. Freeman, 50 
Mo. 239 (rule applicable); 1898, Imhoff r. 
McArthur, 146 Mo. 371, 48 S. W. 456 (same); 
Mis8i8sippi: Code 1906, § 1939, Hem. § 1539 
(one who calls the adverse party" shall be at 
liberty to contradict the testimony of such 
party as he might do with an adversewitoeas") 
New Hampshire: Pub. St. 1891. c. 224. 115 
(party may cross-examine, contradict, or 
impeach the testimony, offered by him. of II 
nominal or real adverse party); 
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.VelD Jersey: Comp, St. 1910, Evidence, § 2 
(" When any party is called as a witness by 
the opposite party, he shall be subject to 
the same rules as to examination and cross
examination as other witnesses "); Practice. 
I 146 (cxamination of opposing party by 
deposition may be rebutted); 
New York: C. P. A. 1920, § 343 (opponent's 
testimony "may be rebutted by other c\'i
dence "); 1804. Jackson v. Son, 2 Caines 178 
(opponent on cross-eT.amination is one's 
O\\'n witncss, for the purpose of proving a 
document'l! contents); 1900, Sharp v. Eric 
Co .• 184 N. Y. 100, 76 N. E. 923 (plaintiff 
held IlfJt bound by the statements on cross
cxamination of nn agent of defendant cl!lled 
iJy the plaintiff) ; 
.\'orth Carolina: Con. St. 1919, § 904 (oppo
nent'~ testimony may bc .. rebutted by ad
\'erse testimony"); § 900 (a party opponent 
m:.y be compelled to testify "subject to the 
same rules of examination as any other wit
ness ") ; 1880, Strudwick r. llrodnax, sa 
!'i. C. 401. 403 (opponent's deposition not 
impeachable by prior inconsistent statements; 
clearly crroneous, b!!cause they werc also 
admissiOll!:!); IHI;5, Coates t'. Wilkes, 92 
N. C. :l7G, ~S5 (obscure, applying Code § 583) ; 
1890, Helms r. Green, 105 X. C. 251. 262, 11 
S. E. 470 (rule applicahle) ; 
North Dakota: Compo L. 1913, § 7866 (ex
amination uf upponent .. may be rebuttcd 
by adverse testimony"); § 7868 (one cx
amined a~ an oPl)onent .. may be cxnmined on 
his own bchalf, subject to the same rules of 
cxamination as other witnesses "); § 7870 
(a party, or bcneficiary, or officers of a cor
pcrate party. may be examined .. us if under 
cross-examination at the instance of the ad
"erse party"; and the ad\'erse party may 
"rebut it by counter-testimony"); 
Ohio: Gen. Code Ann. 1921. § 11497 (oppo
nent may be examined .. us if under cross
cxamination". and examiner "shnll not be 
concluded thereby, but may rebut it by coun
ter-e\'idencc ") ; 
Peml8ylrania: St. 1887, May 23, Dig. 192. 
§ 21863 "Witnesses" (n party "may be 
compelled by the adverse party to testify as 
if under cross-examination, subject to the 
rules of e~'idencc applicable to witnesses under 
cross-examination, and the advcrse party 
calling such witness shall not be concluded by 
his testimony, but such person so cross-ex
amined shall become therebY a fully com
petent witness for the other party as to all 
relevant matters, whether or not these mat
ters were touched upon in his cross-examinll
tion", and where a co-party is thus cross
examined, .. his co-plaintiffs or co-defendants 
shall thereby become fully competent wit
nesses on their own bchaJ( as to all relevant 
matters, whether or not these matters werc 
touched upon in cross-examination "); 1874, 
Brubaker V. Taylor, 76 Pa. 83, 87. 'Wible 
(rule not applicable); 1898, Callary V. Tran-

sit Co .• 185 Pa. 170. 39 Atl. 81~ (injury by 
street-car; plaintiff cannot treat motorman 
as an oppo~ing party); 1901. Gantt r. Cox. 
199 Pa. 201;. -Ill At!. !J92 (officers of opponent 
corporation become one's own witnesses on 
calling; but a liberal discretion may make 
cxceptions); 1916. Hcss v. Vinton Colliery 
Co .• 255 Pa. 78. 99 A tl. 218 (self-contradic
tion allowed against a co-dcfcndant called 
by dcfendant as on cross-examination); 
South Carolina: C. C. P. 1922. U 667-674 
(similar to N. D. Compo L. 1913. U 7866-
7871; quoted anle. § 488) ; 
South Dakota: Re\", C. 1919. §§ 2714. 2715. 
2716 (like N. D. He\". C. §§ 7866. 7868); 
Tcxa..: Re\·. Ch'. Stats. 1911. § 3680 (oppo
nent's examination on interrogatories is to 
be conducted •. in the same manner and ac
cording to the same rules which apply in the 
case of any other witness"); § 3684 (party 
taking may" contradict the answers by any 
other l'ompetcnt testimony in the same man
lier as he might contradict thc testimony of 
any other witness ") ; 
Vermonl: Gen, L, 1917. § 1898 (a party may 
compel an ad\"erse party "to testify as a 
witness in his behalf. in the same manner and 
subject to the ~ame rules ns other witnesses; 
but the party so called to tcstify may be ex
amined by the oppositc party under the rules 
applicable to the cross-exnmination of wit
nesses"); 1891, Good t'. Knox, 64 Vt, 97, 
99, 2~ Atl. 520 (opponent called to tcstify 
agaillst a co-defendant; rule applicable) ; 
'Virginia: Code l!HO, § 6214 (opponent ex
aminahle "according to the rules applicable 
to cross-examination ") ; 
Washing/on: U. & B. Code 1900, §§ 1225, 
1903 (opponent compellable t{) testify "sub-
ject t{) the same rules of examination as any 
other witness"); §§ 1229, 1904 (opponent's 
testimony .. may be rebutted by nd\'erse 
tcstimony"); 1900, Reed v. Loncy, 22 Wash. 
433, 61 Pac. 41 (respondent's use of appel
lant's testimony at former proceedings, to 
impeach appellant'e answer, held not to make 
him respondent's witness); 1908, Thomas 
v. Fos. 51 Wash. 250, 98 Pac. 663 (impeach. 
ment by self-contradiction, permitted) ; 
Wuco1l8in: Stats. 1919, § 401;8 (a party" may 
bc cxamined upon the trial of any such ac
tion or proceeding as if under rross-examina
tion. at thc instance of the adverse party or 
parties or any of them"; remainder as in 
Delaware. the last clause being" and may re
but the e\'idence given thereon by counter 
or impeaching testimony"); § 4096 (exam
ination by deposition .. shall be subject to 
the Ilame rules as that of any other witness"); 
§ 4098 (the testimony "may be rebutted by 
other testimony as if taken in his own be
half "); 1901, Kreider 11. Wisconsin R. P. 
&: P. Co .. 110 Wis, 645, 86 N. W, 662 (man
ager of a mill, held not a corporat.e officer to 
he examinable adversely. under § 4096, Rev. 
St. 1898, as amended by Laws 1899, C. 29); 
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sion the rule is held to be inapplicable; in others, to be applicable. In many 
jurisdictions the statutes making the opponent compellable to testify have 
attempted to declare something on the present point, but usually with the 
sole result of increasing the uncertainty and introducing arbitrary sugges
tions. Of these statutes the most that can be said (apart from eA-press judi
cial interpretations) is, first, that a statute authorizing the opponent's ex
amination subject to the "ordinary rules of cross-examination" must be 
:mpposed to imply a general exempt: ,n from the present rule of impeachment; 
secondly, that a statute makin~ the opponent examinable" like any other 
witness" may be supposed to refer to all sueh rules as benefit the calling 
party and not l1eeessaril~' to illelude, as binding him, the rule against im
peaching on("s own witness; and, thil·dl~·. that statutes which declare the 
calling part~ "not concluded " b~' the testimony and allow him to rebut it 
"by adverse testimony" were apparently contrived in a singular legislative 
ignorance or forgetfulness of the common law, which for more than a centur~o 
has clearly conceded that exception to the general rule (ante, § 90i), so that 
the effect of these statutes (as ordinaril~o worrIed) on the general rule for other 
kinds of impeachment remains incieterminate. 

(2) Where a co-party is called agaiwd his co-party, for the opponent, it 
seems clear that the co-part~' against whom he testifies may impeach him.3 

(3) Where a co-defcllda,1l1 in a. crilll inal prosecution testifies for himself, 
the other co-defcnciant may impeaeh him, because their interests, as between 
each other, arc distinct, and because the witness has been called by himself 
and not by the impeacher; and the same consequence follows for witnesses 
called by one eo-defendnnt.4 

1910, Keenn v. Am!"rican Box Toe Co .. 1-14 lJ. Drake, 1 Oh. St. 280. 289 (it "would be 
Wis, 231. 128 N. W. 858 (question raised in~l)mpatible with his situation as both party 
whether the discrimination of the statute. and witness; for the reason that he could 
applying to corporation employees only, i~ 1I0t allege his own want of credihility"). 
constitutional); WH, !\fakar v. l\tontC'llo 3 !\iaine Rev. St. 1910, c. 87. § 116 (co-
G. Co .. 146 Wis. 46. 130 N. W. ll4!l (similar) ; party may" contradict or discredit" a co-party 
WH, O'Day t'. Meyers. 1-17 Wis. 549. l:la ('alled b~o the opponent); Ill07, Sullivan r. 
N. W. 605 (a nominal co-defendant may be Fugazzi. 193 Mass. 518. 79 N. E. 775 (cono 
examined as an ad,oerse party by his co-de- salida ted actions by S. against F. and against 
fendant. under Stats. 18!l8. § ·1068); Ill21. R. Co.; rule for such a case examined). 
Lamber80n t'. Lamberson, Wis. • 184 • 1902. R. v. Hadwen, 20 Cox Cr. 206. 1 
N. W. 708 (title to land; defC'ndant's use K. B. 882 (both at common law. and under 
on plaintiff's cross-examination of portion of the statute of 1898 making accused persons 
plaintiff's deposition taken adversely. held competcnt in their own behalf (an/c, § 488). 
to allow plaintiff to testify to f(·mainder one jointly indicted ma~' cross-examine a 
of transaction; the logical kinks and quibbles co-indictee's witness whose testimony crimi-
involved in the working out of this very nates the former; and und~r the statute the 
subtle question in the Court's opinion reveal same rule applies to permit the cross-exam-
the extent of vain scholastic cohwebhery ination of the co-indictee testifying OIl hi~ 
which still obscures our law in this region; OWII behalf); 1883. McGruder v. State. 71 
the ruling one way or the other on the ques- Ga. 8G4 (here tried together, hut under 8 

tion of law as presented could not lUl"{e had c:onscnt that each might testify for the other; 
the slightest rl'lation to the aseertainment of impeachment allowed); 1895. State v. Goff. 
the truth of the case). 117 N. C. 755. 23 S. E. 355 (indictment r'Jf 

Whichever rule be adopted. it i8 at least affray. G. and K. being one set of co mba' 
clear that the opponent thu8 called could not tants. and G s being of the opponents; 
be allowed to impeach himself!: 1853. Legg the former were allowed to impeach the latter 
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(4) Where a co-party in a civil cOJJe testifies for himself at his own instance, 
the same result would seem sound; because the other party has not called 
him, and therefore (ante, § 909) has not made the witness his own. 

(5) Where a party, called for himself, is cross-examined by the opponent to 
his own case, the opponent may impeach by self-contradictions, which are 
here the party's admissions.5 

§ 917. Same: (6) NecessaryWitnesses; (a) Attesting Will-Witness. On the 
correct theory (ante, § 899) there is no reason why the legal necessity of calling 
a particular 'witness should exempt from the rule the party calling him; for 
the subj<:!ctive immunity of the witness from fear of character-abuse is just 
as important and just as liable to be induced in this kind of witness as in any 
other. Xevertheless, acting upon the cant theory of a party's guarantee of 
his witness' credibility (ante, § 898), and pressed by a desire to restrict the 
operations of so unruly and extensive a principle, the Courts haye commonly 
refused to apply the rule to a necessar;v witness, i.e. one called by compulsion 
of law. l 

(a) The attesting 1Vitlle.~se.9 to lL will are required by law to be produced or 
accounted for (]lost, § 1288); hence it has always been conceded that no rule 
prevents their impeachment b;v the proponent of the wil1.2 The precedents 
deal usually with impeachment b,\' contradiction or self-contradiction, and 
it would not be safe to assume that the same Courts would take the logical 
step of permitting impeachment of character.3 

tc~tifying for himself; .• in such a case the 
witncsoes for the onl' side stand. as to the 
parties on the other. in the' relation of prose
cuting witnesses and defendants "); 1915. 
Frazee v. State. 12 Okl. Cr. 134. 152 Pac. 
462 (affray; impeachment allowed); 1897. 
State v. Adams. 49 S. C. 414. 27 S. E. 451. 
semble. 

So. too. for dit'orcc and crim. can .• where a 
co.respondent testifies: 1894. Allen v. Allen. 
Prob. 248. semble (divorce for adultery; the 
co·respondent and the respondent arc en
titled to cross-examine each other). 

• 1909. Lambert v. Armentrout. 65 W. Va. 
375. 64 S. E. 260. 

§ 917. I The general principle has been 
broadly slln<:tioned in thc following statutes: 
Ark. Dig. 1919. § 4186 (allowable for a 
witness .. in a case in which it was indispen· 
sable that the party should produce him ") ; 
Ky. C. C. P. 1895. § 596 (bad character 
excluded ... unles~ it was iudispensable that 
the part~· should produce him "). 

The following situation is analogous: 
The Cardiff. (1909) Prob. 183 (collision. alleged 
by defendant vessel to 00 the fault of the 
pilot; neither side calling him. the pilot was 
offered the choice to give evidence. then both 
sides to cross-examine him). 

• Eng. 1818. Richardson c. Allan. 2 
Stark. 335. Ellenborough. L. C. J.: 1843. 
Bowman 1'. Bowman. 2 Moo. &: Rob. 501. 

Cresswell •• J.; 1861. .Jackson D. Thomasson. 
1 B. &: S. 745. 747. Cockburn. C. J. (" I know 
of no authority that a party who claims under 
a will. and consequl'ntly is compelled to call 
the attesting witness to it. cannot. in the 
e\'ent of onl' of them disproving the will. give 
evidence to discredit him; as for instance 
by showing that he has been corrupted by 
the heir-at-Iaw"). 

U. S. 1838. Rash t·. Purnel. 2 Harringt. 
Del. 448. 454; 1898. Thompson 11. Owen. 
174 III. 229. 211. 51 N. E. 1046; 1840. Den
nett v. Dow. 17 Me. 19. 22 (Shepley. J .. dis
sented from the ruling as to self-contradic
tions); 1851. Shorey v. Hussey. 32 Me. 579. 
581; 1900. Wilton v. Humphreys. 176 Mass. 
253.57 N. E. 374 (attesting witness. not called 
as such. but as scrivener. held not a neces
sary witness); 1885. Whitman 11. Morey, 63 
N. H. 448. 456. 2 Atl. 899; 1832. Crowell 11. 

Kirk. 3 Dc ..... 357. per Ruffin. J.; 1846. Wil
liams I). Walker. 2 Rich. Eq. S. C. 291 (sub
scribing witness to a mortgage to which the 
impeacher was not a party); 1869. Alex
ander v. Beadle. 7 Coldw. Tenn. 126, 128. 

• The few precedents are not harmonious: 
1892. Diffenderfer I). Scott. 5 Ind. App. 2·13. 
32 N. E. 87 (witnes9 required by law. which 
was here not the case; character may be im
peached); 1840. Dennett v. Dow. 17 Me. 19. 
22. 8upra (8emble. contra): 1866. Thorn
ton's Ex'rs v. Thornton's Heirs, 39 Vt. 122, 

295 



§ 917 TESTIMONIAL IMPEACHMENT [CllAP. XXIX 

Distinguish the question which arises under the pref~rred-witness rule, 
namely, whether the testimony of the subscribing witnesses is conclusive 
upon the proponent of the will; this question, once much controverted (post, 
§ 1302), was unanimousl~' answered in the negath'e; but it is ohvious that if 
answered in the affirmative, it would have had the same practical effect that 
the present rule would have if applicable; and the two have not always been 
kept distinct. 

§ 918. Sallie: (b) Prosecution's Witness in Crjmjnal Case; Witness called 
by the Judge. Does the rule against impeaching one's own witness apply to 
limit the State in a criminal prosecution? The answer depends on two con
siderations. 

(1) If there is in the jurisdittion a rule of Evidence requiring the State to 
produce all knawn e,lje-witnesses of the crime, then such witnesses are com
pulsory witnesses, and on the principle just examined (anie, § 917) the pro
hibition against impeachment plainly does not apply. But such a rule of 
compulsion exists in one or two jurisdictions only, and is elsewhere repudi
ated (post, §§ 1339, 2079). 

(2) Elsewhere. tilen, the answer must depend upon where there is any
thing peculiar in the position of the State which distinguishes it from the 
ordinary civil party. Superficiall~' there may be; actually there is not. The 
person who is run over by a street-car is just as much restricted to the eye
witnesses whom chance has made passengers or passers-b~', as is the State 
to the eye-witnesses of an affray. Even the defendant in a criminal case can
not select beforehand the persons who will be able to vindicate his innocence. 
The truth is that circumstances, not the parties, mark out the circle of eligi
ble witnesses. As soon as we begin to reason on these lines, we are forced 
back to the irrationality of the entire rule (ante, § 898). If it is to go, it must 
go 'in toto'; there is nothing reasonable in exempting the State more than 
any other party. To be sure, if it is to go piecemeal, the exemption for the 
State is the more plausible to hegin with; and such seems in effect the atti
tude taken in that Court which is as yet the chief supporter of this exemption: 

1897, POWELL, J .• in State v. Slack, 69 n. 486, 38 At\. 311 (applying the exemption to all 
witnesses called by the State on II criminal charge, since the State is bound to call all persons 
who may have any knowledge): "We are the more satisfied with the conclusion here reached 
because we think the State ought not to be hampered by such a rule. Prosecutions are 
carried on by the government, through the agency of sworn officers elected for that purpose, 
who have no private interests to serve nor petty spites to gratify. but whose sole and only 
duty is to faithfully execute their trust, and do equal right and justice to the State and 
accused. The course of public justice. thus directed, ought not to be obstructed by a rule 
without a reason. The ascertainment of the truth. which is the object of the prosecution, 
is of more consequence than the instrumentality by which it is sought to be ascertained; 

155 (impeachment allowal.>lc .. to the extent 
of proving his former declarations on the 
subject" ; whether character-impeachment 
could be uscd is left undecided). 

If the attesting witness is calJed by the 
contestant, he is not the proponent's witnes8 
in any respect: 1834. Solly D. Hind. 6 C. &: P. 
316. 
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and when an instrumentality becomes an obstruction to the source of justice the State 
should be at liberty to remove it, and by trampling upon it if necessRl'Y." 

Of such an exemption as this there are a few traces in the earlier English 
practice. 1 In the United States it is thus far little recognized outside of the 
jurisdictions which (under the principle of § 20i9, p08t)tickiii>\y!eggeJhE~~9IlJ.
pulsory rule for the State's witnesses.2 It is worth noting, howey~1., Jbat 
by invoking the conceded exemption for witnesses called by the j'udge (ante, 
§ 910), the same result ma~' be cffected.3 

§ 918. 1 1803. R. r. Oldroyd. R. & R. 
88 (cited ante. § 905) ; 1833. R. v. Bodle, (j C. 
&: P. 186 (murder; where the prosecutor did 
not call the defendant's father, himself sus
pected of the crime. the Court called him for 
the defendant, hut allowed him to be "ross
examined to discredit him. yet would not 
allow him to be contradicted by other wit
nesses); 1838, R. v. Chapman, ~ C. &: P. 
558 (murder; the defendant's brother. an 
eye-witness; whiche\'er side ('alls him" may 
cross-eltacine him "); ISH, U. v. Cnrpenter. 
1 Cox Cr. 72 (prosecutor compelled to call 
:m indorsed witness may impeach him by 
contradiction. but not by self-contradiction) ; 
18·15. R. v. Stroner, 1 C. &: K. 650 (rupe; 
witnesses not called by the prosecution were 
compelled to be called. but "e\'er~' latitude 
in examining them ,. was allowed the prose
cution); 1847. R. I'. Woodhead. 2 C. &: K. 
520 (whoever cnlls the witne~ •. even defend
ant. makes them his own wit.nesses); 1858. 
R. v. Cassidy. 1 F. &: F. 79 (Parke. B .. ruled 
that the defendant who called an indorsed 
witness made him his own. and the prose
cution could cross-examine). 

2 La. 1905. State v. Gallo. 115 La. 746. 39 So. 
1001 (rule held equally applieable to the State; 
Mich. 1874. Wellar v. People. 30 Mich. 16. 
23 (prosecutor may" press them with search
ing questions "); 1895. People v. Case. 105 
Mich. 92. 62 N. W. 1017 (witness. "whom 
the prosecutor was obliged by law to call", 
allowed to be cross-examined to contrary 
statements in a deposition); 1902. People v. 
Elco. 131 Mich. 519. 91 N. W. 755; 94 N. W. 
1069 (point not decided; three judges for 
exclusion. ignoring the preceding ('ase); 
Po. 1908. Com. v. Deitrick. 221 Pa. 7. 70 
At!. 275 (not decided; but the doctrine fa
vored); Vt. 1877. State v. Magoon. 50 Vt. 
333. 340 (since the State is bound. under the 
principle of § 2079. post. to produce all ma
terial witnesses. "it is not to be prejudiced 
by the character of the witnesses it produces 

-, 

and uses "); 1894. State 1'. Harrison. 66 Vt. 
52:~. 527. 29 Atl. 807 (preceding case applied 
to allow jury's rejection oi part oi such wit
ness' testimony); 1897, State v. Slack. 69 Vt. 
4Sr.. 38 A tl. 311 (" We think no distinction 
('llll logically be made [betwel'n character-.
e\"idence and any other); for the same reason 
t.ha t makes the rule inapplicable to one mode 
of impea('hment maked it equally inappli
('uhle to all modes. as the different modes are 
but different ways of doing the same thing. 
namely, discrediting the witness. and they 
arc equal in degree and alike in essence. The 
reason of the rule does not fail in part and stand 
in llart, fail as to one mode of impeach
ment. and stand as to anothl!r mode. It is 
indh·isiblt'. and stands or falls as a whole "); 
Wa8h.: 1920. State r. Sills. 113 Wash. 497.194. 
Pac. 580 ("The State is not to be prejudiced 
b.\· the character of the witnesses it calls"). 

a 1902. Carle r. People. 200 Ill. 494. 66 N. 
E. 32 (State's attorney allowed to state that 
he did not wish to call a c!'rtain eye-witness. 
and to request the Court to cull him. and then 
to cross-examine him. the dE'fendant also ('ross
examining) ; 1912. People t·. Baskin. 254 111. 
509. 98 N. E. 957 (rule in Carle v. People 
nppro\'ed); 1912. People v. Rardin. 255 Ill. 
9. 99 N. E. 59 (similar); 1921. People v. Car
dinelli. 297 Ill. 116. 130 N. E. 355 (if l5tate's 
attorney. doubting the veracity of a v.;tness. 
fails to call him. "in such case the Court may 
cull the witness and leave him open for cross
examinatioll by either side "); 1921. Pendle
ton t·. Com.. Va. • 109 S. E. 201 (homi
cide for Ilttcntions paid to a woman; the 
woman "ha\;ng refused to talk to anyone be
fore the trial". the prosecuting attorney re
Quested the Court to summon her. and was 
then allowed to cross-examine her as hostile). 

But even this expedient is subjected to too 
much restriction. as the cases there cited show. 
It L" time that we abandoned the absurd rigor 
of the rule again.st impeachment. 
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• 
SUB-TITLE II (continued): TESTIMONIAL IMPEACHMENT 

TOPIC I: CHARACTER, MENTAL DEFECTS, BIAS, ETC., USED AS 

GENEHAL QUALITIES TO DISCREDIT 

CHAPTER xxx 
.4. MORAL CHARACTER 

§ 920. Actual Disposition, as distin
guished from Reputation und other modes 
of evidencing Disposition. 

§ 921. RClevuncy aud Auxiliary Policy; 
their different bearings. 

§ 922. Kind of Character; Veracity 
as the Fundamental Quality. 

§ 923. Same: the Rule in the variolls 
J urisdiction8. 

§ 92·1. Same: Chara<'ter as to Specific 
Traits (Chastity, etl'.) other than Veracity. 

§ 925. Same: Accused's Character as 
Witness and as Par!.;'. distin~llishe(1. 

§ 926. Snme: F;C' of Prior Convictions 
and other Instances of ~Iisconduet. 

§ 927. Tinll' of Character; General 
Principle. 

§ 928. Same: the Competing Rules as 
to Prior Character in the various J uris
dictions. 

§ 929. Same: Character 'post litem 
motam' ; ElTects of Hearsny Rule. 

§ 930. Place of Character. 

B. INSA:-;ITY, AND OTHER ORGANIC 
INCAPACITY 

§ 931. In general. 
§ 9a2. Insanity. 
§ 93a. Intoxication. 
§ 934. Disease, Morphine Habit, and 

sundry Mentnl Derangements or Defect.<. 
§ 935. Indi viti ual Grude~ of N orlllal 

Capacity to Observe or Remember. as 
discoverable hy Psychologic Seience. 

§ 9:36. Religious Belief. 
§ 937. Race. 
§ 938. Age and Sex, in general. 

C. EXPERIENTIAL INC.-I.PACITY 

§ 939. General Principle. 

D. E~IOTIO!'IAL INCAPACITY (BIAS, J:-;
TEREST, AND CORllUI'TION) 

§ 940. General Principle. 

A. MORAL CHARACTER 

§ 920. Actual Disposition, as distinguished from Reputation and other 
modes of evidencing Disposition. That which induces us to believe that a 
witness i:; or is not likely to be speaking truthfully is usually some circum
stance of his actual personality. Just as his knowledge and his recollection, 
his sanity and his maturity of age, as bearing on his qualifications for admis
sion, are actual qualities somewher<! existent in or attributable to him, so also 
the moral character, the bias, or the corruption, which tend to discredit him 
and affect the probability of his truthfulness, are actual qualities, having 
probative force because conceived of as existent in or attributed to him. It 
may be necessary, in establishing one or more of these qualities, to resort to 
reputation or other evidence; but the reputation is not the immediate 
basis of our inference as to his probable truth-telling. Reputation is not 
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resorted to at all for the purposc of discovcring his bias, his knowledge, his 
recollection, and the like; and the fact that it is resorted to for ascertaining 
his moral disposition must not be allowed to obscure the important truth 
that the thing immediately and fundamentall~' important is the actual dis
position, and not the reputation (ante, § 52, post, § 1608). 

Reputation, then, is merely evidence of disposition or character, and, more
over, only one of three kinds of such evidence. First, there ma~' be particu
lar illstemces of COile/lief, good or bad, from which is inferrible the permanent 
disposition that has inspired them; questions of Circumstantial Evidence 
thus arise which are treated later (post, §§ 977-988). Sccondl~', there may 
be the persollal knowledge of one who has observed the man,i.e. Testimonial 
Evidence, such as would be given of the qualities of a. horse, the strength of 
an iron beam, or the circumstances uf a death, by one who has personally ob
served the data; there ought in reason to be no evidential objection to this 
'dnd of testimon~' to character; .yet the Opinion rule has here been invoked, 
and the admissibilit~, of such testimony is generally denied (post, § 1980). 
Thirdly, there may be -reputatwII,i.a. the net expression of a multitude of 
personal opinions of the preceding SOlt, based more or less on personal inter
course. This should at least stand on no better footing than the preceding 
class, though it does in fact; but it has to pass the gauntlet of the Heal'
say rule, and its admissibilit~· as an exception to that rule is there dis
cussed (post, § 1608-1621). 

All these three varieties are merely kinds of evidence for proving Charac
ter. But it is for the present purpose immaterial whether the intention is 
to eddence that Character by means of reputation or otherwise. What we 
are now concerned with is the inference from Character to Conduct, i.e. 
to the witness' act of speaking correctly or incorrectly when on the stand. 

§ 921. Relevancy and Auxiliary Policy; their different bearings. In ar
guing from a witncss' character to his probable truth-telling, questions of 
relevancy are of course the primary ones, questions as to the kind of char
acter, the time at which it is predicated, and the like. But, as with all cir
cllllstantial evidence (allie, § 42), questions of auxiliar,\' policy may be raised. 
It has already been seen, in dealing with a defcndant's character (ante, § 5i), 
that considerations of this sort are controlling; i.e. that which is relevant 
enough (the defendant's bad moral character for the quality in question) is 
not allowed to be used by the prosecution because of the undue prejudice to 
the case of the defendant on its merits; and that in civil cases (ante, § 64) 
the character of the parties, relevant though it may be, is for other reasons 
not usable. Are there here any such controlling reasons of auxiliary policy? 

It is usually assumed that there are not. The reason for exclusion in the 
case of a criminal de~endant is that he ma~' be found guilty on the present 
charge, not because he is believed to be guilty. but because his bad character 
lOa~' be thought by the jury to deserve punishment or to deprh'e an erroneous 
verdict of its moral injustiee. But this reason obviously is totally lacking in 
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the case of a witness, because he is not on trial and can he found guilty of 
nothing. The reason for exclusion in the case of civil parties is that, even 
where some moral turpitude is involved (and where character would there
fore be relevant), the possibilities of protracting the trial, confusing the 
issues, and turning the proceeding into a contest of mere numbers of witnesses, 
are strong enough to outweigh the advantage of having evidence of such 
slight value; and these reasons and motives are again supposed to be inap
plicable to evidence of witnesses' character. The law, then, as now univer
sally accepted, attributes no controlling influence to any of these considera
tions, and therefore allows the character of witnesses to be offered freely in 
evidence; subject only, of course, to the general discretionary power of the 
trial Court to limit the number of witnesses on this as on any other point 
(post, § 1907). 

But it is a proper assumption that none of the abO\'e considerations apply 
to the use of witness' character? It is true that the witness cannot be found 
guilty by the jury upon any charge; but the assaults upon his character may 
bring it to public notice in such a way that, without any charge and without 
any trial, he may be condemned by public opinion and disgraced before the 
community. While we may not choose to regard with compunction the mere 
feelings of the witness, we may well hesitate if we find that the prospect of 
this ordeal of public disgrace threatens to make the witness-box a place of 
dread to its innocent occupant, and to deprive justice of the fullest oppor
tunity to obtain useful testimony. Again, the reasons applicable to the use 
of parties' character in civil cases do also unquestionably in some degree apply 
to the use of witness' character; for no long experience at trials is needed to 
convince one that the danger of the protraction of the proeecdings, the con
fusion of the issues, and the degeneracy of the trial into a contest between 
neighborhood factions is equally attendant upon such evidence. Judges 
have often protested against the abuses of this kind of evidence (post, 
§ 1610). They concede the comparative triviality of its value. The 
modern tendency is to abandon the old notion (a mark of a primitive 
stage of opinion) that a usually bad man will usually lie and a usually good 
man will usually tell the truth. It would seem desirable to consider the 
expediency of restricting the resort to this feeble and petty class of 
evidence.· Another and more advanced generation will possibly persuade 
itself to this decision: 

1860, WARDLAW •• 1., in Chapman v. Cooley, 12 Rich. 660: "The consumption of the 
limited time which can be appropriated to the administration of justice, and of the money 
of parties and witnesses, required by the trial of collateral issues as to character, is a great 
and growing mischief. In this very case, involving in pecuniary interest the value of a cot
ton-screw and seven bags of cotton, the judge reports that three days of a former session 
were occupied, with no other fruit than mistrial by cessation of the term, and that at the trial 
whieh resulted in a verdict, notwithstanding his rulings to exclude such evidence as to the 
principal witness of the plaintiff, fifty-six witnesses were examined as to character. Great 
delay, expense, and exasperation necessarily follow sueh a course. Instead of trying the 
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issue in the action, the procedure in many cases is a trial of the witnesses; and every wit
ness is expected to bring in his train a host of compurgators who \\;ll swear to their faith 
in him when he contradicts himself or is contradicted by others. These collateral issues 
as to character are practically and sometimes justly applied, not only to the witnesse5 as 
to the facts in controversy, but also to the witnesses as to character themselves, and really 
are unlimited and illimitable. In a large majority of cases, these collateral investigations 
arc altogether sterile, either because the testimony of the witness assailed is immaterial, or 
because the number is nearly equal of those attacking and those defending his character. 
It is frequently a mere contest as to the number of the compurgators and the vilifier!!, and 
in the muster the vicinage is cnnvassed and disquieted." 

1900, Hon. J. F. D.-\.LY, in "The Brief", ill, 15: "In my experience ancl t.hat of many 
judges there has been no successful impeachment of a witness by proof of bad reputation. 
There is something distasteful to the average juryman in the 'swearing away a man's 
character'; and the general feeling in that regard is evidenced by the reluctance, on the 
one hand, of witnesses to come forward and testify that they would not believe a. witne~~ 
under oath, and the readiness, on the other hand, with which all a. man's acquaintances 
hasten to his support. . .. The advice to clients should be: Do not attempt to impeach 
the character of an adversary or a witnes~ unless you are absolutely certain there is no 
character to impeach." 1 

§ 922. Kind of Character; Veracity &8 the Fundamental Quality. From 
the point of view of modern psychology, the moral disposition which tends 
for or against falsehood is an elusive quality. I ts intermittent operation in 
connection with other tendencies, and the difficulty of ascertaining its quality 
and force, make it by no means a feature peculiarly reliable in the diagnosis 
of testimonial credit.l Hence, to the ps~'chologist, the common law's reli
ance on character as an index of falsehood is crude and childish. 

Nevertheless, Psychology itself has thus far discovered no feasible substi
tute. The crude belief of the common law must therefore hold its place until 
sdence provides a better method. 

In determining the relevancy of Character as affecting the credit to be 
given to a witness, the first question is, What kind of character is relevant? 
Since the argument is to be against or for the probability of his now telling 
the truth upon the stand, it is obvious that the quality or tendency which 
will here aid is his quality or tendency as to truth-telling in general, i.e. hi!; 
veracity, or, as more commonly and more loosely put, his character for truth. 
This must be, and is uni\'ersaIl~' conceded to be, the immedia.te basis of infer-
ence. Character for is always and everywhere admissible. 

Moreover, or, of them, is relevant 
only so far as involving, necessarily or probably, the presence or absence of 
this quality as to truth-telling. This leads us to the chief topic of contro-

§ 921. I 1893, Simkins. J.. in Carroll 11. 
State, 32 Tex. Cr. 431, 24 S. W. 100 (" Expe
rience clearly demonstrates that, in most efforts 
to swear away the character of a witness, ani
mosity or revenge is the incentive or cause 
of the most positive impenrhing testimony"). 

§ 922. I From the point of view of logic 
and psychology as applicable to argument 

before the jury (not the rules of Admissibility). 
see the materials collected in the present au
thor's "Principles of Judicial Proof, as given 
by Logie. Psychology, and General Experience. 
and illustrated in Judicial Trials" (1913), 
§§ 19&-202, especially Duprat's eRAAY on 
"The Lie." See also the essays on patholo
gical lies, etc., cited ante. § 875. 
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'; versy in this department, namely, whether bad moral character in general, or 
, some other specific bad qllalit!! in particular, is admissible. 

The argument for the use of bad general character to discredit a witness 
is, in brief, that it necessaril~' involves an impairment of the truth-telling 
capacit~" that to show general moral degeneration is to show an inevitable 
degeneration in veracity, ancl that the former is often more easily betrayed 
to observation than is the latter. The following passages illustrate the 
various phrasings of the argument: 

165(i, BlI.~hnpll',Y Trial. 5 How. St. Tr. n:33. iOl. 1J1I.~hllell. arguing against a witness 
whose man." infamies he had related: .. But may some say' that all this. howeve:- true. 
makes him no more than a thief or a rohher of both God and man. or a plunderer, or a 
parricide. a profaner, or a drunkard, or the like; but now this doth not wholly disenable 
his testimony; but could I make it appear that he had forJl1erl~' fore:;wnrn himself, then. 
I had something to the purpose.' To this I shall anSWer ... that we cannot prove it 
that those who bore false witness against :\'aboth did evcr bear false witness against an." 
before, hut this it was that rendered them suspicions (and with just judges should have 
been cause enough to ahhor them), because the:.' were song of Belial, wicked. mischievous, 
lawless men, men of so much known infamy that they would not stick at anything which 
was put upon them, be it either to speak or to do, but in the general were ready for any 
wicked employment." 

1829, Too~IEn. J., in Stolt! v. 110.~lCell, 2 Dey. 210: "Should a witness whose general 
character is proverbially bad as to lieentiollsne$s allli lewdness, who is in his habits re-

/ gardles5 of the precepts of r{'ligion anll reckless of the consequences of vice be entitled 
to the same credit :15 another whose character is without stain, an!! whose whole life has 
been marked by piety, yirtlle, and truth? .. ' An unprincipled man, although grovelling 
in other vices which he has long practised, ma:.· for selfish purposes artfully conceal the 
weakness of his character on the score of ,·eracity. Should 1I0t such habits lessen the 
weight and impair the credit of a witness, although he may hU\'e established no general 
character bad as to truth?" 

1837, l\IAncy, Sen,. in Bakeman v. R08e. 18 Wend. 146, 151: "That the credihility of 
a witness should be sought through his general 1Il0ral character I hr..ve no doubt. . . , 
If the inquiry be confined to the general reputation of the witness in point of truth among 
his neighbors. it will happen in some cases that a witness whose general moral character is 
deservedly infamous is allowed to impress his testimony on the jury with unqualified weight, 
simply because mendacity lIlay have been relatively too insignificant an item, in th~ cata
logue of his vices. to have attracted the attention or elicited the remark of his acquaintance. 
Or it may happen that, though generally of so depraved or corrupt a life that no one would 
doubt the facility with which he might be suborned to swear falsely, yet from caution or 
calculation he may have ohsen'ed that general veracity in his common intercourse, or from 
taciturnity a 'wilful stillness entertained', which would render his reputation impregnable 
natural to this form of inquiry. . .. One of the great benefits of jury trial was supposed 
to exist in the circumstance that the jury. being from the vicinage of the parties and the 
v-itnesses, were better able to judge of tneir relative honesty and credibility. It would seem, 
therefore, in accordance with this principle, that under the modern forms of impanelling juries, 
which do not in many cases afford to jurors the means of judging, from personal knowledge 
of the character of witnesses, the measure of credit to be given to them, that as liberal a course 
for supplying this deficiency of knowledge should be allowed as would be compatible with 
the rights of the witnesses," 

The arguments made in anSWer to this are chiefly three: (1) that, as a matter 
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of human n~ture, a b!,:~ ge~e~!ll disposition does not necessarily or commonly 
involve aJack of veracity, and tliat-therefore--tl1e-former-is -()f little or no bear
ing probatively; (2) that the estimate of an ordinary witness as to another's 
bad general character is apt to be formed loosel~' from uncertain data 
and to rest in large part on personal prejudice and on mere differences of 
opinion on points of belief or conduct, a chance of error which is relativel,Y 
smaII~in the specific inquiry as to the other's notorious untruthfulness; and 
(3) that the incidental unpleasant features of the witness-box are largely 
increased when the way is opened to this broad and loose method of abusing 
thosc who are called as witnesses. The following passages represent the 
various aspects of the argument: 

1814, BOYLE, C. J., in Noel v. Dicl·eu. :3 Bihh 2G!): .. It is an observation not less true 
than trite, that no one is entirely virtuolls or entirely vicious. Such. indeed. i~ in general 
the preponderance of the \'irtue or \'ice of indi\'idual~ as to entitle them to the general 
character of good or of har!; but we (·Uhnot. merely from knowing what the general char
acter is, say with certainty what vice or virtu(' enters into its composition. If, therefore. 
we would forlll a correct judgment of a man with regard to any particular vice or \·irtue. 
it is necessary we should be informed of his character in that particular respect. . " A 
person, therefore. whose general character is bad. may notwithstanding pos~ess such a 
degree of veracity as to entitle him to credit upon oath; and whether he does so or not 
can only be ascertained by inquiry into his character for truth." 

1848, GREENE, .J., in Carter v. Carena lIgh , 1 Grrcne Ia. 1 i3: "The method of question
ing as to general character alone appears to us not only vague but subject to great abuse 
and injustice. Clannish witnesses. whose intercourse and business are alwa~'s limited to 
a particular ('lass of kindred spirits, who may constitute a majority of the neighborhood. 
often entertain peculiar and contracted views of general character, when applied to those 
who may not agree with them in social. religious, or political tenets. And thus, hy a 
decided majority of one neighborhood. a man might be represented as possess:ng an ex
cellent general chara('ter; while in an adjoining neighborhood. where he is equally well 
known, he might be described as a man of great moral turpitude. . .. The requisites of a 
good character, and the components of a bad one, are so variously viewed by different 
and even adjacent communities that they ne\'er c.an become a safe and uniform test of 
veracity, without confining the inquiry particularly to character for truth. In some com
munities an ultra-:\:fason, in others a proscriptive anti-Mason. in this neighborhood an 
abolitionist, in the adjoining one an anti-abolitionist, would be regarded and styled a bad 
character; and thus, in many communities, he who plays cards. or engages in horse-racing, 
or frequents groceries, or works on the Sabbath-day. is looked upon and ('ailed a bad char
acter; and yet such men· - either the advocates of unpopular sentiments, or those addicted 
to objectionable habits may have a most commendable regard for veracity ... , Thu~. 
by opening this boundless field of inquiry as to 'bad character,' in its multitudinous phases, 
the most truth-abiding man might often be impeached." 

1856. ELLSWORTH, J., in State v. lWndolplt. 2-1 Conn. 363,367: "The more general en
quiry in England is adopted to learn the witne~s' character for truth; ours is adopted for 
the same purpose, but is more simple and direet. In our courts the enquiry put is. 'Is 
the character for truth on a par \\ith that of mankind in general?' The English rule 
has this advantage, that it brings the general character of the witness before the triers. 
which is important where the witness has not acquired a specific character on the subject 
of truth; and hence it is urged with some force that in such a case the general inquiry 
is essential. for no other will reach the CII...'lP. • " General bad character is undoubtedly 
a serious blemish in a witness, and might justly dctraet from the weight of his testimony, 
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and so might the character of a witness for the specific blemish of licentiousness, espe
cially in the female sex. But where shull we stop the enquiries? Witnesses, who can 
have no opportunity to exculpate themselves or give explanations of their acts, ought not 
to be exposed to unjust obloquy, nor should the trial be complicated and prolonged by 
trying col1ateral issues. If it were wise and just to enquire for one's reputation for virtue, 
why not for gambling, horse-racing, drunkenness, sabbath-breaking, etc.?" 

1869, Z.mHllilm:, Ch., in Alwood v. 1mp8on, 20 N. J. Eq. 157: "With many, tel1ing 
the truth is a haLit and a principle which they adhere to always, though they may indulge 
in drinking, swearing, gambling, roystering, or making dose bargains. With others, 
lying is the habit or principle, and if elevated to be senators or legislators, or made church
members or dear.ons, it does not always reform them. The object of the law is to show 
the character of the witness as to telling the truth." 

There can be little doubt that the latter dass of arguments represent the 
better side. Attacking a witness' character is often but a feeble and ineffec
tive contribution to the proof of the issue; and its drawbacks appear in their 
most emphasized form where the broader method of attack is allowed. The 
modern spirit tends to confine this mode of attack to its narrowest limits; and 
in the minority of jurisdictions which permit the broader method, the annals 
of trials give the reader an unedifying impression of the unprofitable nature 
of such evidence. 

§ 923. Same: the Rule in the various Jurisdictions. Historically, the use 
of bad general character appears as originally allowable, fitting, as it does, 
a more primitive notion of human nature. In England, it was used without 
question down to the latter part of the 17008 (whence its appearance by trans
plantation in sonle of our earliest Courts). But about that time, in some 
obscure way, an opposition set in, and the propriety of using character for 
truth only was ad,·ocated. By the first part of the 1800s, a compromise 
had been reached; and, while character for truth only was taken as the funda
mental requirement, the estimate was allowed to be based on the witness' 
knowledge of the other's general character; so that the inquiry in form be
came a compromise (post, § 1982), i.e. "Knowing his general character, would 
you believe him on oath?" In England, then, and in those States which 
allow that form of question, a slight concession is made (post, §§ 1982, 1985) 
by allowing the witness, in gh'ing his personal opinion as to veracity, to con
sider in his own mind the other's general qualities; but it is to be observed 
that the witness does not state to the tribunal what that general character is. 
In other words, for the purposes of proving by repute, general character is 

. excluded, and character for veracity only is stated. This is the modern rule 
in England . 

.. , In the United States, ver~!jty"",cbaracter-isa.dmissible, in t~e great m~ 
'. jority of .. ~"" . .:.:.;;..:..; . the use of the witnes;' 'personal belier as to the 
, of the other has always stood on a precarious footing (post, § 1985); 

§ 923. 1 In the following citations are in
cluded. for convenience, those also which deal 
with the qUl'stions of § 924 and § 925, po .• !: 
Federal: 1830, U. S. r. \Vhitc 5 Cr. C. C. 
43 (v('rncity only); 1840. LT. S. v. Vansickle. 

2 McLean 219 (same); U. 8. v. Dickinson. 2 
McLean 325, 329 (same); 1851. Wayne. J. 
(the others not touching the point), in Gained 
t'. Relf. 12 How. 555 (general moral charac
ter, admissible); 1859, Teese v. Huntington, 
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23 How. 2. 13 (expressly left underided): !wa (rape: former prostitution of the prosE'CU-
.-I.labama: Here general character was held trix admitted. hut the principle not specified) : 
admissible. except as otherwise noted: 1839. Florida: 1878, Robinson ~. Stat.e, 16 Fla. 
McCutehen's Adm'rs r. i\IcCutchen, 9 Port. 835, 839, 8etllblc (veracity only): Rev. G. S. 
650, 655: 1846, Sorrelle v. Craig, 9 Ala. 540 t91!), § 2700 (" g<!neral reputation" allowed): 
(left undecided); 18050, Nugent t·. State, 18 1898, Mercer r. State, 40 Fla. 216, 24 So. 154 
Ala. 526 (dcnied); 1856, Ward 1'. State, 28 (veracity only): 1906, Maloy v. State, 52 
Ala. 53, 60, 64 (affirmed by two to one): 1871, Fla. 101, 41 So. 791 (manslaughter; accused's 
Bolcs v. State, 46 Ala. 206 (approving the pre- character for veracity, admitted): 
ceding case): 1872, De Kalb Co. v. Smith, Georgia: Rev. C. 1910, § 5882, P. C. § 1053 
47 Ala. 412 (same): 1875, Holland v. Barnes, ("general bad chara~wr", admissible); 1855, 
53 id. 86 (excluding a woman's chastity); Stokes v. State, 18 Ga. Ii', 37 (g~neral charac-
1885, Motes v. Bates, SO Ala. 382, 385; 188S, ter, followed by opinion as to helief on oath) : 
Davenport v. State, 85 Ala. 336, 33S, 5 So. 1858, Smithwick 1'. Evans. 24 Ga. 463 (general 
152 (excluding character for honesty): IS89. ~haracter): 1860, Weathers v· Barkdale, 30 
McInerny t .. Irvin, 90 Ala. 275. 217, 7 So. 84 id. S89 (same: the former of thl'se two ex-
(exduding a woman's character for chastity): dudes. the latter admits. a woman's char-
Birmingham U. R. Co. t'. Hale, 90 Ala. 8. 11, 8 acter for chastity); 1873, Wood 11. State, 
So. 142 (same); IS94, Rhea v. State, 100 Ala. 48 Ga. l!l2, 292, 8cmblc (excluding female 
119, 14 So. 853 (same); 1891, Mitchell v. State, character for chastity; here a habit of illegal 
94 Ala. 68, 73, 10 So. 518; 1895, Byers v. intercourse with a particular person was con-
State, 105 Ala. 31, 16 So. 716; 1895, Yar- sidered) ; 
brough v. State, 105 Ala. 43, 16 So. 758; Idaho: Camp. St. 1919, § 7935 (" truth, hon-
1896, McCutchcn v. State, 109 Ala. 465, esty, or integrity"); § 8038 (like Cal. C. C. P. 
19 So. 810 (same as Davenport v. State); § 2051) ; 
1896, Crawford 11. State, 112 Ala. 1, 21 So. IllitWis: Here character for veracity only is 
214 (admitting had general character, but admissible: 1849, Frye v. Bank, 11 Ill. 367, 
not character· for chastity); lS97, White 378; 1859, Crabtree r. Kile, 21 Ill. 183 ("gen-
v. State, 114 Ala. to, 22 So. 111: 1!l().t, eral character" spokcn of, perhaps carelc~sly): 
Ross v. State, 139 Ala. 144, 36 So. 718 (gen- 1860, Cook t'. Hunt, 24 Ill. 535, 545, 550: 
eral character, but not character for turbu- 1876, Dimick I'. Downs, 82 Ill. 570, 573: 1884, 
lence, allowed): 1917, Terry v. State, 15 Tedens v. Schumers, 112 Ill. 263, 266; 1887. 
Ala. App. 665, 74 So. 756 (moral character: Spies 1'. People, 122 Ill. 1, 208, 12 N. E. 865, 
the languag~ of the opinion is obscure): 1919, 17 N. E. 898: 
Johnson v. State, 203 Ala. 30, 81 So. 820 (gen- Imlialla: The Civil Code provided (n. s. 
eral bad character, admissible): 1838, p. 275: Ci\,. Code, § 242) that in civil 
AlaBka: Compo L. 1913, § 1501 (like Or. Laws cases gencral moral character sh011ld be ad-
)920, § 863) ; missiblc: and this has been construed as also 
ArkaIl8a8: 1855, Pleasant v. State. 15 Ark. admitting specific moral traits: 1841. Walker 
G24. 6.s1, semble (truth only); Code, § 654, v. State, 6 Blackf. 3: 1873, Indianapolis P. & 
now Dig. 1919, § 4187 (" A witness may be C. R. Co. t'. Anthony, 43 Ind. 183. 193 (chas-
impeached ... by evidence that his general tity of female witness, admitted): 1877. 
reputation, for truth or morality, renders him Rawles V. State, 50 Ind. 439 (bastardy proceed-
unworthy of belief"); 1874, Mahrs ". Stat{'. ings; here the complainant's specific char-
29 Ark. 112 (eharacter for" iwmor"Ety" ad- acter for chastity was also receh'ed): 1879, 
mitted); 1890, Hollingsworth V. State, 5a Ark. Smock V. I'ierson. 68 Ind. 405 (general moral 
387,394,14 S. W. 41 (character for truth only, character; bastardy proceedings). But this 
improper) : section was treated as not applicable in crim-
CaH/omia.: C. C. P. 1872, § 2051 ("S(eneral inal cases: 1874, Fletcher V. State, 49 Ind. 
reputation for truth, honesty, or integrity", 131 (interpreting the common law; and therc-
admissible); § 1047 (" evidence affecting his fore not extending to criminal cases the rule 
character for truth, honesty, or integrity" is of Civ. C. § 242); 1877, Farley 11. Stat-e, 57 
admissible): 1865, People '0. Yslas, 27 Cal. Ind. 334; 1879, State O. Bloom, 68 Ind. 55; 
G30, 633 (excluding chastity-character; Cu,'- State v. Beal, 68 Ind. 346. In 1881. however 
rey. J., diss.); 1883, Peopie t'. Markham, 64 (R. S. 1881, § 1803), the rule for chil cases 
Cal. 157, 163, 30 Pac. 620 (pointing out that was extended to criminal cases: 1884, Wach-
the last two qualities named in the Code arc stetter V. State. 99 Ind. 298; 1885, Ander-
additions to the common-law rule of the son V. State, 104 Ind. 471,4 N. E. 363.5 N. E. 
State); lS95, People V. Johnson, 106 Cal. 289, 711 (a woman's character for chastity, ad-
39 Pac. 622 (woman's character for chastity, mittcd); 1892, Randall v. State, 132 Ind. 
excluded); 1895, People V. Chin Hane, 108 543, 32 N. E. 305 (defendant's moral char-
Cal. 597, 41 Pac. 697 (excluding character as aeter): and the statute now reads: Burns' 
a prostitute) ; Ann. St. 1914, § 529, 2116 (" In all questions 
Connecticut: 1810, Swift, Evidence, 143 affecting tha credibility of a witness, his gen-
(character for truth only; Quoted post, § 1985) ; eral moral character may be !tiven in e\'i-
1877, State v. Shields, 45 Conn. 256, 257, 200, dl?ll"u") ; 
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Iowa: at first character for truth only 
was admitted: 1848. Carter I). Cavenaugh, 1 
Greene 1il; 1850, State v. Sater. 8 Ia. 420. 
424; then b~' statute (infra) general moral 
character was made admi~sible: 1S67, Kil
burn I). Mullen, 22 Ia. 502 (excluding charac
ter for chastity, i.e. "a specific vice"); 18GS. 
State v. Vincent. 24 la. 570, 574; 1882, State 
to, Egan, 50 Ia. 637. la N. W. 730; 1884. 
State t·. Kirkpatrick. 03 Ia. 55!l. 1!l N. W. 660; 
Codc 1897. § 4614. Compo C. § n21 ("gen
eral moral character". ndmissihle); Hmo. 
State ~. Seevers. 108 In. i~S. i8 N. W. 705; 
1904, State v. Haupt. 12G Ia. 152. 101 N. W. 
no (prosecutrix in seduction); 1!l13. Hunt 
v. Waterloo C. F. & N. R. Co., 160 In. 722. 
141 N. W. 334 (vemcity-charaeter ndmissi· 
ble; Code §§ 4613, 4614, admitting general 
chnracter. is not exclusive) ; 
Ka7!8tl8: 1866. Craft v. State, 3 Kan. 450, 
480, scm/lie (woman's charncter for chastity 
!'xcluded); 1~91. Coates 1'. Sulan, 21 Kan. 
a41 (no ruling; yet the practice ~eems to sanc
tion charact'!r for truth only); 1 U20. State 
elo. reI. Zawnda v. Lyons, 107 Kan. 312, 191.Pae. 
281 (" An early dcl'ision by this Court. fre
quently quoted in former years. was to the 
effect that loss of virtue docs not imply lack 
of truthfulness"; 8uch evidence here held not 
improperly rejected) ; 
Kentucky: 1914, Noel v. Dickey. a Bibh 
268, 8emble (truth only); 181!l, Mobley,·. 
Hamit, 1 A. K. Marsh 591 (general charncter 
admissible, if followed by the witness' infer
ence as to credibility upon oath); IS21. Hume 
V. Scott, 3 A. K. Marsh 261 (general charac
ter admissible, without limitation; expressly 
overruling the preceding case); 1857, Thur
man t'. Virgin. 18 B. Monr, 792 (general char
acter admissible); 1869, Young v. Com., 6 
Bush 316, aemble; 1805, Com. I). Wilson.
Ky. • 32 S. W. 166 (either character for 
truth or general moral charncter); C. C. P. 
1895, § 507 (" evidence th::.t· his general repu
tation for untruthfulness or immorality Nn
ders him unworthy of belief". allowable); 
1013. Louisville & N. R. Co.c. Scalf, 155 K~·. 
273. 159 S. W. 804 (same); 1904. Helm V. 

Com., . K~·. ,81 S. W. 270 (general moral 
character, admitted); 1905. Newman 11. Com., 
-' Kr. ,88 S. W. 1089 (character for peace 
and quiet of a defendant taking the stand, ex
c1uded; "his character for truthfulness. or his 
general mornl character", might have been 
shown); 1917, Day 11. Com., 173 Ky. 269, 
191 S. W. 105 (husband-murder by poisoning; 
the accused's bad reputation (or .. morality 
and truthfulness". admitted against her as a 
witness but not a party; the trial Court need 
not instruct the jury on the difference. unleBB 
rcquested); 1921, Hill v. Com., 191 Ky. 477. 
230 S. W. 910 (murder; defendant im
peached by "general reputation for mo
rality") ; 
Louisiana: general character 
the controversy is as to other 

is admissihle; 
specific quali-

ties than "erncit.~·: 1852. State v. Parker, 7 
La. An. 83, 87 (scm/I/e • .. infamous" character 
admitted, but character for extortion, cheat
ing. and dissoluteness. not admitted by the 
majority); IS02, State v. Jackson. 44 La. An. 
HiO. 162. 10 So. 600 (geneml character .. of 
that kind whi('h will show such moral turpi
tude" a~ t.o make him incredible, admissible; 
scm/Ae, "infalnous" character, admissible, for 
violence, inadmissible); 18U3. ~tat.e v. Taylor, 
45 La. An. 605. 600. 12 So. 027 (character for 
honesty, as well as truth; herc a defendant on 
trial for larceny); 1001. State t·. Guy, 106 LII. 
8, 30 So. 268 (general moral character admissi
blp, hut not charncter for honesty or ot,]wr 
specific traits than "erncity; Breaux •. J., diss.) ; 
1006. State v. Baudoin, ll5 La. 837. 40 Sr>. 
239 (assault with intent to kill; prosecuting 
witness' character for chastity, excluded); 
1006. State v. Homero, 117 La. 1003, 42 So. 
482 (a woman's character for unchastity. not 
admissible) ; 
Maine: character for truth only is admissi
ble: 1841, Phillips v. Kingfield. 1!l Me. 375, 
3;7; 1844, State t'. Bruce. 24 id. 71 (" infamous" 
character. excluded); 1 S41J , Thayer v. Boyle, 
30 1\1e. 475.481 (inteml'erat(' habits, excluded); 
185(j, Shaw 1'. Emery. 42 Me. 50, 64; IS75. 
Sidelinger V. Bucklin, 64 Me. 371 (bastardy; 
complainant's reputation as n prostitute, ex
c1uded); 1877, Stnte v. Morse, 67 Me. 428 
(prosecutrix in rape complaint) ; 
Maryland: 17!l5. Hutchings 1'. Cavalier, 3 
H. &. l\1dI. 380 (general character, admissi
ble); 1890, Brown 11. State, 72 Md. 468, 475. 
20 Atl. 186 (truth only; not a woman's elms
tity); Brown 1'. State, 72 Md. 4;7, 480. 20 
At!. 140 (not general bud character); 1!l01. 
Hoffman v. State. 93 Md. 388, 4!l Atl. 658 
(truth only) : 
1tf tl88achILSr:ttS: 1817. Com. v. Murphy, 14 
Muss. 38i (Per Curiam: .. A common prosti
tute must necessarily have greatly corrupted, 
if not totally lost. the moral principle, and of 
course her respect for truth and her regard 
for the sacredness of an oath "); 1846, Com. 
v. Churchill. 11 Mete. 530 (overruling the 
preceding case); 1858, Quinsigamond Bank 
1'. Hobbs, 11 Gray 257 (wT!lcity only; not 
integrity); 1859, Pierce v. Newton, 13 Gray 
528 (veracity only; allowing other questions 
in order to make it plain that the veracity
reputation wns not confined to a failure to 
par debts); 
Michigan: 1856, Webber v. Hanke, 4 Mich. 
198. 203 (truth only); 1874. Hamilton v. 
People, 29 Mich. 173, 185 (same); 1899, 
Calkins II. Ann Arbor R. Co., 1l!l Mich. 312, 
78 N. W. 129 (character for honesty. exclnd
ed); 1900, People 11. O'Hare, 124 Mich. 515, 
83 N. W. 279 (woman's character for chastity. 
excluded); 1893, People v. Mills. 94 Mich. 
(j30, 54 N. W. 488 ("lack of chnstity cannot 
be used to impeach the credibility of a female 
witness"). 1904, People v. Wilson, 136 Mich. 
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298. !l9 N. W. fl (hMtnrdy; the woman's againRt n defendant in a seduction charge. as 
character for unchastity. excluded) ; here; going on the supposed nuthority of 
Minnesota: 1872. Rudsdill v. Slingerland. 18 State v. Grnnt; Gnntt. P. J .. diss.); 1895. 
Minn. 380 (truth only); 1876. Moreland t'. B. c .. 132 Mo. 102. aa S. W. 167 (by the Court 
Lawrence, 23 Minn. 84, 88 (same); in banr. : affirming the pre('eding ruling: 
Missis8iTJpi: 1850. Newman v. Mackin. 13 Brace. C . .I., Macfarlane. Gantt. and Barclay. 
Sm. & M. 383. 387 (truth only); 1870. Head .J.J .. diss.); 1897. State 1'. Dyer. 139 Mo. 199. 
t. State. 44 Miss. 731, 735. 751 (allowing proof 40 S. W. 7(\8 ("chastity and virtue", against 
of n femnle witness' prostitution): 1881. n man. admitted: Burgess and Sher~·ood. 
Smith r. State, 58 Miss. 867, S7:J (verllcity J.I .. undeddedl; 189S. State v. Summar. 143 
only: woman's character as a prostitute ex- Mo. 220. ·15 S. W. 254 (womnn's chastity. ad-
duded: Head v. State repudinted); 18S5. mitted): 1903. State t·. Pollard, 174 Mo. 
French r. Snle. 63 Miss. 386. 393 (truth only): G07. 74 S. W. 9G9 (rape: defendnnt's reputa-
189G. Tucker v. Tucker. 74 Miss. 03, 19 So. tion for "chastity and morality", admitted to 
955 ("probnbl~' unchaste character" of a impeach him; Fox, J .• writing the opinion. 
woman, excluded; Whitfield .. J .. resen·jng his but in effect disi!enting); l!JOO. State r. Evans. 
opinion}; 1913. Alahama & V. R. Co. v. 158 Mo. G09. 59 S. W. 994 (defendant's gen-
Thornhill. 106 Mi~s. 387. G3 So. G74 (Smith t'. eral moral charact.,r. admissible); 1905. State 
State followed}; t'. Woodwnrd, 191 Mo, 017, 90 S. W. (similar); 
Missouri: here it has always heen conceded 190G. Stnt~ t'. Beckner. 194 1\10. 281. 91 S. W. 
that General moral character is admissible: 893 (murder; defendant's character for via-
1850. State v. Shields. 1a Mo. 236 (" bad moral lence. excluded; only general bad moral char-
character generally"); Day t'. State. ib. 422. acter can be used; prior decisions re\;ewed) : 
42G. 8emble ("general had character"); 1874. 1906. State v. Richardson. 194 1\10. 326. 92 
State t'. Hamilton. 55 Mo. 520. 522 (" moral S. W. 049 (State v. Beckner followed; but 
character generally"); 1S75. State v. Breeden. the defendant's character for turbulence may 
58 Mo. 507 (" general mornl charncter ") ; be used. on the principle of § 58. ante, if he 
1878. State v. Clinton. G7 Mo. 380. 390 (" gen- has first offered his character for peaceable-
eral chamcter" for "honesty nnd morality"); Ile$s); 190G. York v. Everton. 121 Mo. App. 
1880, Stnte v. Miller. 71 Mo. 5!ll ("general 040. (17 S. W. 604 (reputation for unchastity. 
character for morality"); 1883, State v. Grant. admitted: hm·e. against a woman. though 
79 Mo. 133 (also. general reputation !LS a com- the rule is laid do'l\'T.I for "both male and fo-
mon drunkard, as showing a .. deterioration male witnesses"; but why should the Court 
of that genernl moral character"); 1886. rest thi~ on State ~. Sibley. 8uwa I); 1908. 
State v. Rider. 90 Mo. 54. 63. 1 S. W. 825 State v. Oliphant. 128 Mo. App. 252, 107 S. 
("morality"); 1888. B. c .• 95 Mo. 474. 486. W. 32 (illegal liquor sales; defendant's re-
8 S. W. 723 ("morality"); lS8(1. State v. pute tiS a \'iolator of the liquor law. admitted 
Taylor. 98 Mo. 240. 245. 11 S. W. 570; 1891. against him as tI witness following State v. 
State v. Shroyer, 104 ~fo. 441. 44G. 16 S. W. Beckner; Johnson, J., expressing dissatis-
286 (approving State v. Grnnt); 1894. State faction with the rule; but might not the lenrnoo 
,. Smith. 125 Mo. 2. 6, 28 S. W. 181; 1896. judge push his skeptici~m n little further. and 
State v. Weeden, 133 Mo. 70, 3·1 S. W. 473; nsk whether the character rule it.self is 80 

1897. State o. May. 142 Mo. 135, 43 S. W. sacred7 And should not an hnbitual offend-
637; but an unedif~ing controversy (dealing er's eharnct!lr always be admissible?); 1908. 
much dole to the doctrine of 'stare decisis') Imboden's Estate, 128 Mo. App. 555. 107 
long went on concerning the admissibility of S. W. 400 (only character for truth and \'e
a man'8 character for un.cha.~tity; it is perhnps racity admitted; purporting to follow State 
not yet finally decided; 1850. State v. Shields. v. Pollard. and ignoring State r. Beckner): 
13 Mo. 236 (woman; "general character for 1!108. State v. Baker. 20!) ~Io. 444, 108 S. W. 
chastity" allowed. as "to some extent shaking 6 ("truth aud \'eracity a~ an average negro". 
the credibility"); 18i8. State v. Clinton. G7 held proper in subject but not in form. -
Mo. 380. 382. 300 (forgery: defendant as a whatever that mny mean); 1908. State ,. 
witness; character for chnstity admitted}; Priest, 215 Mo. 1. 114 S. W. 949 (general mornl 
1883. State t'. Grnnt. i9 1\Io. 13a (admissi- character. admissible); 1913. State v. Well. 
ble. for a female witness; semble. also. allo\\'a- man, 253 Mo. 302, 161 S. W. 795 (crime against 
hie to show that she was reputed a prostitute) ; nature; that the dofendant, who had testi-
1886. State v. Rider. 90 Mo. 54. 63 (a man; fied. had the repute of committing crimes of 
chastity admitted); 1888. s. c .• 95 Mo. 4i4. the sort; excluded, distinguishing State I). 

486 (same); 1891. State 'C. Shroyer. 104 Mo. Beckner and Stnte t. Pollard}; 1915, State 
441, 447. 16 S. W. 287 (rape; the defendant v. Shuster, 2G3 Mo. GOO. 1 i3 S. W. 1049 (mur-
being a witness. his character for chastity wae der; prosecution',! inquiries as to defendant's 
.. :!"rllittedl; 1805. State 1'. Duffey. 128 1\10. reputation liS a peaceable law-abiding citizen. 
549. 31 3. W. 98 (chastity of a woman. nd- defendant having testified but offered no char
mitted); 1895. Stnte v. Sibley, 131 Mo. 519. nctcr-eddcnce. excluded. following State r. 
31 S. W. 10:1:3 (hy Div. 2: lIot admitting un- He~kncr) : 1\)20. State r. Edmundson, _. -
chastity agninst male witnesses, especially Mo. -. 218 S. W. 8(H (rape; defendant's 
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general bad reputation. admitted to impeach 
him as witness); 1921. State v. Baird. 288 Mo. 
62. 231 S. W. 625 (murder; defendant's 
bad character for turbulence. not admissible 
to discredit him) ; 
Montana: Re\·. C. 1921. §§ 10508. 10668 
(\ike Cal. C. C. P. §§ 1847. 2051); 
Nevada: 1874. State 1). Ferguson. 9 Nev. 106. 
120 (truth only); 1876. State v. Larkin. 11 
Nev. 314. 330 (truth only; "though there 
perhaps are exceptional cases" in which" utter 
depravity of moral character" might be shown; 
here excluding the unchastity of a woman) ; 
New Hampshire: character for truth only 
is admissible; 1838. State v. Howard. 9 N. 
H. 486. semble; 1850. Hoitt v. Moulton. 21 
N. H. 592; 1861. State v. Forschner. 43 id. 
89; 
New Jersey: 1795. State u. Mairs. 1 N. J. L. 
456 (not allowed ;) prove quarrelsome char
acter ; "a man may be a boxer or a bully 
and yet speak the truth upon oath "): 18611. 
Atwood v. Impson. 20 N. J. Eq. 150. 157 
(truth only): King v. Ruckman. 20 N. J. Eq. 
316. 357 (truth only) ; 
New Mexico: Annot. St. 1915. § 2180 ("gen
eral evidence of bad moral character not re
stricted to his reputation for truth and vera
city". admissible); 1895. Territory v. De Guz
man. 8 N. M. 92. 42 Pac. 68. sembI" (general 
immorality. admissible); 1915. State v. Per
kins. 21 N. M. 135. 153 Pac. 258 (Code 1915. 
§ 2180 applied); 1918. State v. Anderson. 24 
N. M. 360. 174 Pac. 215 (woman's character 
for chastity; not decided) ; 
New York: IS17. Jackson v. Lewis. 13 .John~. 
505 (veracity only); 1818. Troup o. Sherwood. 
3 Johns. Ch. 558. 566. Kent. C. (veracity
character assumed to be the only proper one) ; 
1837, Bakeman v. Rose. 18 Wend. 146 (gen
eral character. admitted. but not specific traits 
such as unchastity; fluoted supra); 1838. 
People v. Abbot. 19 Wend. 198 (general char
acter; the opinion of Cowen, J .• for the Su
preme Court, so far all it may have allowed the 
epecific trait of unchastity. was in etTer.t over
ruled by the decision of the Court of Errors 
and Appeals in Bakeman v. Rose. supra. de
livered shortly afterwards); 18:38. People v. 
Rector. 19 Wend. 579. semble (general charac
ter. admitted; if not so intended. the lan
guage was no longer law after Bakeman v. 
Rose. 8upra); 1842, Johnson v. People. a 
Hill 178 (bad character); 1859. People v. 
Blakeley, 4 Park. Cr. 182 (same); 1895. 
Carlson 1). Winterson. 147 N. Y. 652. 723. 42 
N. E. 347. aemble (bad general character) ; 
North Carolina: 1804. State v. Stallings, 2 
Hayw. 300 (admitting "bad moral charac
ter"); 1829. State v. Boswell. 2 Dev. 200 
(same); 1843. State v. O·Netlle. 4 Ired. 88 
(same); 1849. State v. Dovc. 10 Ired. 46!l. 
473 (general character as to honc"ty and mor
ale. admitted); 1872. State tl. Perkins. 6U 
N. C. 127. semble (general bud dmra~ter IId
missible. but not for 11 particular quulity) ; 

Ohio: 1834. Wilson v. Runyan. Wright 652 
(truth only): 1851. Bucklin v. State, 20 Oh. 
18 (obscure); 1853. French v. Millard, 2 Oh. 
St. 50 (left undecided); 1854. Craig v. State, 
5 Oh. St. 607 (truth); only 1875, Hillis v. 
Wylie. 26 Oh. St. 576 (same); 
Oreoon: Laws 1920. § 863 ("that his general 
reputation for truth is bad. or that his moral 
character is such as to render him unworthy 
of belief". may be shown) ; 
Pennsylra1lia: 1835. Gilchrist v. M'Kee, 4 
Watts 380 (veracity only; a woman's character 
for chastity. excluded); 1903. Com. v. Payne. 
205 Pa. 101. 54 Atl. 489 (general reputation 
excluded. even when coupled with reputation 
for \'eracity); 1904. Com. v. Williams. 209 
Pa. 529. 58 At!. 922 (preceding cases ap
proved) ; 
Philippine Island8: C. C. P. 1901. § 342 
(like Cal. C. C. P. § 2051) ; 
Porto Rico: Rev. St. & C. 1911. § 1389 (like 
Cal. C. C. P. § 1847); 1913. Camacho v. 
Balasquide. 19 P. R. 564. 579 (character as a 
prostitute. excluded) ; 
Suuth Carolina: 18:3a. Anon.. 1 Hill 258 
(O'Neall. J: "If the witness IIssailed is of gen
eral bad moral character, his general character 
in legal .:!Oll temllia tion is a bad one in all re
spects "); 1848. Clark v. Bailey, 2 Strobh. 
Eq. 143. 144 (to impeach the defendant's 
nnswer; general bad character excluded. "as 
unwarranted by the principles and practice of 
this court ") ; 
Tennessee: 1835, State v. Coatney. 8 Yerg. 1 

. (complainant in bastardy. allowed to be im
peached by bad character); 1858, Gilliam t'. 
State. 1 Head 38 (general bad eharacter. ad
missible); 1~97. Merriman v. State. 3 Lca 393. 
394 (" the whole moral character". allowed. 
but. semble. not specific character for unchas
tity); 1906. Powers v. State. 117 Tenn. 363. 
97 S. W. 815 (homicide; defendant's charac
ter for violence. not admitted to impeach him 
as a witnes8; purporting to follow State v. 
Beckner. 1'>'10 •• supra. but obscure as to the 
precise rule laid down); 
Texas: 1854. Jones v. Jones. 13 Tex. 168. li6 
(unchastity. in eithllr sex. admissible): in the 
ensuing cases. character for veracity only is 
admitted. except as otherwise noted: 1859. 
Boon v. Weathered, 23 Tex. 675. 678 (quoted 
8upra); 1864. Ayres v. Duprey. 27 Tex. 593. 
599; 1879. Johnson v. Brown. 51 Tex. 65. 77: 
1886. Kennedy 1). Upshaw. 66 Tex. 442. 452. 
1 S. W. 308 (" honesty" excluded); 1893. Car
roll v. State. 32 Tex. Cr. 431. 24 S. W. 100 
(general character. admitted); 1902. Hall ~. 
State. 43 Tex. 479. 66 S. W. 783 (chastity, eJ:
eluded r except that on cross-examination the 
witness herself may be asked as to being a 
common pro~titute); 1921. Hays D. State. 90 
Tex. Cr. a55. 234 S. W. 8!l8 (woman's repute 
for "hastity. not admissible) ; 
Utah: 1889. U. S .•. I3reedmeyer. 6 Utah 14:1. 
Hli. 2~ Pac. 110 (adultl'ry; the remale para
lU()ur'~ .. bad ch!lrtlcter" for chastit)·. admit-
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the inquiry is commonly confined to reputation as the mode of proof, and 
the question is thus more directly and clearly phrased for the contrast 
between general character and veracity-character. The posith'e opinion in 
favor of the latter in Chief Justice Swift's treatise, in 1810, had wide 
currency; and in one way or another, the great majority of jurisdictions 
finally gave adherence to that opinion. Those that withstand it are chiefly 
in the South and the Southwest. 

§ 924. Same: Character as to Specific Traits (Chastity, etc.) other than 
Veracity. Where the principle is strictly maintained that veracity only is to-' -"'j 
be the subject of inquiry, no question can arise as to admitting character ",for .. ,) . 
any other trait. But in jurisdictions wher~~ bad general character may be 
used, the question must also arise whether some other'specific vice or group 
of vices is not as significant as bad general character in indicating a degen
eration of the truth-telling capacity. O~e of the objections, indeed, urged 
against the use of bad gener;tl character,l is that it necessarily brings in its 
train a number of consequential difficulties such as this. The better opinio . ',:--''"7 

and the one usually reached, is that in spite of logic's demands, policy re- . 
quires that the line be drawn at bad general character, and that no 8pecifie-7· 
quality other than that of t'Cracity be considered: . 

1837, WALWORTH, C., in Bakeman v. R(}se, 18 Wend. 146: "It is perfectly well settled, 
both in this State and in England, that the general character of the witness alone can be 
inquired into for the purpose of impeaching his credibility; . that is, what is his general 
character for truth and veracity, or whether his general character is such that he is not 
entitled to credit. But you cannot provc . • . that he has the reputation of being guilty 
of any particular class of crimes. You cannot therefore inquire whether the witness has 
the general reputation of being a thief, prostitute, murderer, forger, adulterer, gambler, 
swindler, or the like; although earh imd every of such offences, to a greater or iess degree, 
impairs the moral character of thc witness and tends to impeach his or her veracity"; 
TRACY, Sen.: "It has been pressed upon us ",;th earnestness and eloquence that the con-

• 

dition of a public prostitute, being the most debased and dcmoralized state of human be-: . 
ing that can be imagined, necessarily presupposes the absence of all moral principle, and 
especially that of regard for truth; and it is therefore contended that a common reputa-

'.- . 
ted); 1898. State v. Marks. 16 Utah 204. 51 believe on oath. may" take into consideration 
Pac. 1089 (truth and veracity only. not hon- the whole moral character ") ; 
esty and integrity; here applied to a defend- Washinoton: 1915. State v. Jackson. 83 Wash. 
ant as witness); Compo L. 1917. § 7122 514. 145 Pac. 470 (subornation; "general 
(character for "truth. honesty, or integrity"); reputation fer immorality" of I!- woman wit
Vermont: 1832. Morse V. Pineo. 4 Vt. 281 ness. held admissible; following State V. CoeUa) 
(truth only; excluding character as prosti- 3 wash. 99) ; 
tute); 1835. State v. Smith. 7 Vt. 141 (same); West "Viroinia: 1870. Lemons V. State. 4 W. 
1843. Spears v. Forrest. 15 Vt. 435 (same); Va. 755. semble ( .... eracity only) ; 
1846. Crane V. Thayer. 18 Vt. 168 (veracity Wi8consin: 1858. Ketchingman v. State. 6 Wis. 
only); 1896. State v. Fournier. 68 Vt. 262. 426.431 (truth only" commonly") ; 1906. State 
35 Atl. 178 (same); 1905. State v. 'Stimp- 11. Detwiler. 60 W. Va. 583. 55 S. E. 654 (rape; 
son. 78 Vt. 124. 62 Atl. 14 (rape under age; prosecutrix' character for chastity. not ad
the woman's character as a prostitute ex- mitted to impeach credibility). 
duded) ; Fo'r the use of the woman's character lor 
l'irClinia: 1816. Ligon 1'. Ford. 5 Munf. 10. chQJilily. in rape and bastardy. compare §§ 62, 
16 (general bad character. admissible); 1849. 68. anle, and § 987. p08/. 
Ubi v. Com .• 6 Gratt. 706. 708 (truth only; § 924.. 1 As urged by Ellsworth, J., in the 
yet the witness. in saying whether he would passage quoted anle. § 922. 
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tion of publi(' prostitution ne('e55aril~' include~ a eommon reputation Cor falsehood .... 
If Courts had the power [to ('lu\I1ge rules of evidence], it might not be a very discreet ex
ercise of it to attempt to gauge crimc5 and I,trarluate a standard of vices and immoralities. 
Loathsome, rleplorable, and e\'C'n detestable as is a condition of public prostitution, it is 
not the only vice of a great kindred; theft, forgery, swindling, drunkenness, gambling, 
adultery, are also well allied; and if we undertake to determine that the reputation of one 
vice nece5saril~' includes the reputation of another, it would be diflicult to say when or 
where we could "top. Hut ... {after noting the rule of the Homan and other laws] 
the common law in this respect certainly is funneled un juster notions of human nature; 
for while it so far recognizes the atHnity or \'ice as not to regard the testimony of a wit
ness of bad moral ('haraeter :I" abo\'(~ all exception, it rejects the f'onelllsion that a person 
I,tuilty of one immoral hahit is necessarily disposed to praetisc all others. And secing that 
thc absolute exclusion of an illlllloral witness may operate more to the pre.iudice than to 
(he ndvnneement of justiee, it reeognizes that dictate of common sense whie\t no d' .'~ , 
can refute, that the naturrlllove of truth, when comhined with the fear of temporal P' ,': 
ment, is some restraint, even upon the Illost deprlwed, against the commission of, '.' 
tuitolls falsehood." 

. But a few Courts, restrained b~' no such considerations of policy, allow the 
. use, not only of bad general character, but also of bad character for a specific 
'trait;-such as chastit~·. One result of this is the recurrence of speculative dis-
cussions upon such questions as whether a man's, or only a woman's, char
acter for unchastity is relevant.2 Another is that an attack on the personal 
character of the witness is available as a mere instrument of revenge for his 
opposing attitude, or as a threat for coercing the suppression of important 
opposing testimony. The trial is thus given indirectly a fla\'or of filth and 
rancor which is at once lInnec~ssar;\' and harmful to justice. 

Logically, almost any specific trait might be invoked for the purpose of this 
attack; practically, the uSllge is confined to a few of the more disagreeableone~.3 

• 1895, Stnte v. Sibley, 131 1\10. 519. 33 S. 
'V. 1Gi (Burg~ss, J., 1Jro: .. It is a matter of 
common knowledge that the bad character of 
a man fur ehastity does not e\'en in the re
motest degree I\ff~ct his chara('ter for truth. 
when based upon that alone, while it does that 
of a woman. I t is no compliment to n woman 
to measure her character for truth by the same 
standard that you do that of a ,"lan's, predi
cated upon character for dmstity. What 
destroys the standing of the one in ull the 
walks of life hus no effect whate"er on the stand
ing for truth of the other. Thus in Bank ". 
Stryker, 3 Wheeler Cr. Cas. 332, it is said: 
• Adultery has bet'n committed openly by dis
tinguished Ilnd otherwise honorable members 
[of the burl as well in Great Britain as in our 
own country, yet the offending party hus not 
been supposed to destroy the force of the obli
gation which they feel from the oath of office.' 
Dr .. Johnson said. in discussing the difference 
of turpitude between lewdne~s in II man and 
in p, woman, 'tha t he would not re~ei\'e back 
a daughter because her husband, in the mere 
wnntonness of appetite, had gone into th~ H'I'· 

"ant girl.' And IlO Macaulay said, re~I)C"tillg 

the weakness of Lord Byron for sexual pleas
ure, • that it was an infirmity he shared with 
mnny great and noble men, Lord Somers, 
Charles James Fox, and others.'.. Gantt, 
J., cOlltra: "It is important to get at the rea
BCln underlying the decision, and the Massa
t'husetts Court put it upon the ground of the 
loss of moral principle. This testimony is 
admitted upon the ground that the prostitute. 
hy her life of vice, has so impaired her mornl 
sense that the obligation to speak the truth i~ 
no longer binding, or has become more or less 
lax. If this be true of the female, why not 
true of her habitual companions, and why, 
though there be degrees in the vice, may not a 
mun's disregard of the laws of chastity, which 
compel his nssociation with the prostitute, be 
shown as tending to prove a disposition to 
lighUy regard the obligations of his oath. The 
rule only admits the evidence when it has ri
pened int{) a general reputution for the vice. 
For my part. 1 think it rests upon the sume 
foundation whether the witness be male or 
female "). 

~ The rulings are collected, for CO!1ven
, § 9'>3 If'1I l'(" , ante, M. 
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~§ 920-940J MORAL CHARACTER § 925 

§ 92;j. Se.me: Accused's Bad Character as Witness and as Party, distin
guished. The prosecution in a criminal case may not use the accused's bad 
character as evidence that he probably did the act charged, if the accused has 
not himself first attempted to use his good character in his exoneration (ante, 
§§ 5i, .58). Moreover, e\'en when that condition is fulfilled, both the defence 
and the prosecution may use only the character for the trait appropriate to 
thc crime charged (ante, § 59). On the other hand, if the accused has taken 
the stand as a witness, the prosecution may impeach him as a witness (ante, ~ 
§890). ,/. 

From these principles it follows that the prosecution, when thus impeach
lllg the arcllsed as a witness, may introduce his character for veracity only; ex
eept in those jurisdictions where impeachment is allowed to include general 
had character or a specific bad trait; but that it may do this regardless of 
whether the accused has attempted to use his good character as relevant to 
his innocence.) 

This distinction also becomes important where the accused by taking the 
stand has wah'ed his pridlege (post, § 22ii). 

§ 920. Same: Use of Prior Convictions and other Instances of 
duct. In (hose jurisdictions in which veracity-character alone is-allo.wed to 
be used to hppeach; it would logically follow that ',~'hen' particular instances 
of misconduct are allowed to be used as throwing light on credibility that 
is to say, conviction of crime, when shown by extrinsic evidence, and other 
misconduct. when brought out on cross-examination (post, §§ 980, 981), -
only such instance~ ,should be used as are relevant to sholV a lack of truthful-
ness of i:IispoSition, for example,-forger~; ;'cheatin-g;'ana-tlifrliKe:"' 

. M~. _. , '" _ ~_~M' _____ ._ .. _ .... -.- ... -.. -,--_ ..... 
§ 925. I Ala. 1886. Dolan v. State, 81 1904. Peopl!) 1'. Albers. 13i Mich. 6i8. 100 N. 

Ala. 11, 18. 1 So. 707 (general character ad- W. 908 (perjury. an offer of defendant's 
missible. but "only to the extent it affected character for veracity. held improperly ex-
his credibility", and thus lIot character for eluded. though the defendant had not taken 
turbulence): 1891. l\Iitchell t·. State, 94 Ala. the stand. because it was relevant to the charge 
68. 73. 10 So. 518 ("inquiry into his general of perjury; although t!>e offering counsel did 

. character ". not restricted to veracity. is not specify that it was f'Jr the latter purpose). 
proper); 1891. .Jones v. State, 96 Ala. 102, 105. N. Y. 1908. People v. Hinksman. 192 N. Y. 
11 So. 399 (similar): Ark. 1913. Paxton v. 421, 85 N. E. 1176 (ru)e applied to exclude tes-
State. 157 Ark. 396. 157 S. W. 396 (" general timony of bad reputation in rebuttal. after 
reputation" admitted); Cal. 1896. People v. the defendnJlt had admitted a prior conviction 
Hickman. 113 Cal. SO, 4.5 Pac. 175 (allowing and protested that he had "been a good boy 
ngaillst a defendant an inquiry as to the stat- ever since "): N. C. 1897. State t'. Traylor. 
utor~' qualities); 1898. People v. Prather. 120 121 N. C. 674,28 S. E. 493 (genera) character. 
Cal. 660, 5:~ Pac. 2.59 (same); 1898. People v. allowed); 1908. State t'. Cloninger. 149 N. C. 
Si!m. 121 Cal. 668. 54 Pac. 146 (same): Colo. 567. 63 S. E. 154 (rule applied to specific acts 
1900, Herren t'. People. 28 Colo. 23. 62 Pac. brought out on cross-examination). 1921. 
833 (character as witness only. allowable): State v. Pearwn. 181 N. C. 588, 107 S. E. 305 

• Fla. 1907. Clinton v. State. 53 Fla. 98. 43 So. (liquor offence; defendant having testified. 
312: Ind. 1889. Keyes v. State. 122 Ind. 527. witnesses to his character for truth and ve-
531. 23 N. E. 1097 (general bad character raeity were not admitted, the State not ha\'ing 
allowed); Ky. 1888. Lo~kard v. Com .• 87 Ky. impeiiched his character as a witness. ex-
201.204.8 S. W. 266 (similar): 1895, Barton Jllaining State t'. Foster. 130 N. C. 675). 

( ' K 3" ~ '\' l~o) . '1 ) y.. f I' I . I .. v . . ,om.. y.. ~ ,_. '. '~(Slmlar; ~'or tHe usc 0 pat leu ar 'tT1S anees oJ m1S-
1901. CuUloon 'll. Com.. Ky. • (j4 S. 'V. cmulucl O:L cross-examilwtion. see pOBI. § 2277. 
965 (eharacter as witness only. aVowed; com- For the accused's usc of his uood character 
pare the Kentucky rule anle, § 923): La. 1903. as wilncss be/ore impeachment. see POBt. § 1104. 
State t'. Casey. 110 La. 712.34 So. 746; Mich. 
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§ 926 TESTIMONIAL IMPEACHMENT (CHAP. XXX 

Entire consistency, however, is_n9J..~hown in thus carrying out the strict 
. -- ------ ' --

principle. In the first place, conviction of crime is e\·erywhere.allowed to be 
used as affecting credibility or character, -andwliile distinctions are some
times made as to the grade of the crime, little effort is made to employ those 
crimes only which directly involve lack of honesty (post, § 980). In the sec
ond place, a few Courts, in dealing with the use of specific misconduct on cross
examination. permit the use of such misconduct only as directly bears on 
credibility, i.e. truthfulness; but most Courts make no attempt to do this, 
although logic and policy alike require such a restriction (post, § 982). 

§ 927. Time of Character; Theory. No real dispute as to principle or 
policy is here to be found; the differences of ruling that occur are due almost 
entirely either to an erroneous application of admitted principles or to a 
confusion of other and unrelated principles with the matter in hand. 

On analyzing the nature of the argument from witness' character, we find 
it to be really this: "The moral qualities of the person who is now speaking 
to us from the stand can throw some light on the probability of his truth
fulness, because as he speaks they will influence him to be sincere or the re
verse; let us therefore inquire into his quality in that respect." Obviously,' 
our argument, because it helie\'es in the present influence of the testifier's 
disposition upon his testimon~', expects and requires us to exhibit to the tri
bunal his present character. This much seems indisputable. But it is equally 
obvious that the nature of the witness' character at the precise moment of 
his utterance is practically not ascertainable directly. We may have to go 
back only an hour or a day or a week. but we are at least going back some 
space of time when we call for either personal knowledge (of another witness) 
or reputation, which cannot possibly carry the proof down to the precise mo
ment of uttcrance; and, besides this, the character of a former period, more 
or less distant, always enters into ever~r estimate (reputed or individual) of 
character, even though it may be expressl~' predicated as of the present mo
ment. ~evertheless, there is nothing improper in thus resorting, in part or 
entirely, to the character of a prior time. We are simply adding another 
step to the argument; for while first using present character to throw light 
on the probability of speaking the truth, We then have this present character 
to prove in its turn, and we argue from prior character to the probah;Iity of 
its persistence at the time of utterance. This second step of argument is an 
entirely legitimate one; it is merely the ordinary argument (ante, §§ 2~5, 
233) from a past condition, having features of permanency, to the continu
ance of the condition at. a later time. 

The logical analysis, then, is: (1) Present character, at the time of speak
ing, is evidence upon the probability of sincere speaking; and (2) character 
at some prior time, more or less distant, is evidence to prove the premise (i.e. 
present character) of the first inference. Thus the source of possible con
fusion appears. For if we were to insist upon a categorical answer to the 
question. "May character at a prior time be used to show that the witness is 
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§§ 920-940) MORAL CHARACTER § 927 

probably not speaking the truth?", the answer must be a paradox. Prior 
character is not usable as showing directly that the witness is now speaking 
truthfully or the reverse; yet prior character i3 admissible to show present 
character, and the latter to show the proposition desired. Confronted by 
such a paradox, many Courts, not seeing the explanation, have thought 
themselves oblig~ to accept one or the other answer unqualifiedly; and the 
result has naturally been some confusion and error of principle. 

§ 928. Same: the Competing Bules a8 to Prior Character. What, then, 
should be the rule as to the use of character at a prior time? Three different 
rules find vogue: 1 

§ 928. I The following citations include 
also the rulings upon an accused's prior char
acter (ante. § 60). which rest upon precisel~' 
the same principle; 
F'ederal: 1859, Teese v. Huntington, 23 How. 
2. 14 (prior eharar.ter admissible; but the 
time must not be ., so remote irom the transa('
tion involved in the controversy as thereby to be
come entirely unsatisfactory and immaterial") : 
Alabama: 1854. Martin v. Martin. 25 Ala. 
210 (in another place. whence the person had 
shortly before removed. admitted); 1878. 
Kelly 11. State. 60 Ala. 19 (character in a dif
ferent place. three years before. admitted); 
1895. Yarborough t·. State, 105 Ala. 43, III 
So. 758 (character years before, in a dif
ferent town, admitted); 1895, Prater 11. State. 
107 Ala. 26, 18 So. 239 (character in a town sile 
miles away where the witness formerly lived; 
admitted); 1919, Johnson v. State, 203 Ala. 
30, 81 So. 820 (accused's general bad charac
ter may be shown up to the time of the alleged 
olience, but his veracity character up to the 
time of tria\) : 
Arkan.'la8: 1874, Snow v. Grace. 29 Ark. 131. 
136 (within the discretion of thc trial Court 
as to surprise and remoteness; here character 
seven years hefore in another place was re
ceivcd); 1877. Lawson v. State, 32 Ark. 220, 
222 (same; character two years before' in 
another place. held improperly rejected) ; 
California: 1904. People v. Nunley. 142 Cal. 
441. 76 Pac. 45 (repl1tation in a place twelve 
miles away. two years before. where he had 
lived. admitted in rebuttal) ; 1920. Akers' Guar
dianship. 184 Cal. 514. 194 Pac. 706 (reputation 
of the mother in another place and at a remote 
time. admiasible in trial Court'~ discretion) ; 
Connecticut: 1846, Caldwell I). !:;i~te. 17 Conn. 
467. 472 (bawdy-house; chr<%'acv"~ at a prior 
time. admitted) ; 
Florida: 1904, Alford 1). Stav :rl Fla. 1. 36 
So. 436 (character some years· before, admit
ted on the facts) ; 
Georgia: 1888, Watkins 1). State. 82 Ga. 231. 
8 S. E. 875 (former character admissible sub
ject to discretion; here a character eight years 
before in Georgia. the witness having been 
since absent. admitted): 

161 Pac. 576 (trial held in July 1914. and depo
sition of K. taken in February 1914; ques
tions as to the reputation of H. for veracity. 
H. being a witness called later at the trial. 
excluded. as improperly .. impeaching in an
ticipation"; the rUling is groundlessly wrong, 
and no authority is cited; an index of the 
weight of this ruling is seen in the opinion's 
naive statement that" the right to impeach a 
witness and the methods of impeachment arc 
statutory"! Shades of Scarlett and O'Con
nell! who tanned the testimonial hides for a 
long lifetime without the aid of any statute) ; 
Illinois: 1855. Holmes v. Stateler. 17 Ill. 
·~53 (character in another State than his pres
ent residence. for a perioc! of ten years. end
ing eight years before the trial. admitted: 
.. if the witness did so reform. it was quite as 
easy for the plaintiff to prove that fact as for 
the defendant to prove that his character still 
continued bad"); 1877. Blackburn v. Mann. 
85 Ill. 222 (preceding case appr:lved); 1897. 
Kirkham v. People. 170 Ill. 9. 48 N. E. 465 
(reputation at a place left by the witness four 
years before, admissible); 1910. Kennedy v. 
Modern Woodmen. 243 Ill. 560. 90 N. E. 
1084 (character ten years before the trial in 
another town. admitted) ; 

Idaho: 1916. Boeck v. Boeck, 29 Ida. 

Indiana: citations from this jurisdiction on 
this point may be ignored by other Courts: 
during more than sixty years the rulings 
vacillated: 1841. Walker 1>. State. 6 Blackf. 3 
(at time of trial only); 1850. King 1>. Hersey. 
2 Ind. 403 (good character before suit begun. 
proved in rebuttal of bad character after Buit 
begun); 1851. Rucker v. Beaty. 3 Ind. 71 
(former bad character not admissible. except 
to corroborate a bad one at time of trial): 
1862. Rogers v. Lewis. 19 Ind. 405 (same as 
Walker's Case); 1863. Aurora 1>. Cobb. 21 
Ind. 510 (same); 1866. Abshire v. Mather, 
27 Ind. 381. 384 (at time of trial only, though 
there may be exceptions, the need of which the 
impeacher must show; here character five 
years before was excluded); 1870, Chance I). 

R. Co., 32 Ind. 475 (like Walker's Case); 
1873. Indianapolis P. &; C. R. Co. I). Anthony. 
43 Ind. 192. semble (same); 1874, Stratton 
r. State. 45 Ind. 468. 472 (" it has never been 
held that the testimony must have referenco 639. 
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to that enct time (of his testimony]"; so another town fh'e ~'car~ before admitted): 
that e\;dence is to be received "of his char- Kansa..: 1S78. Fisher r. Conway. 21 Kan. 18. 
acter within a reasonable time before the 25. semble (character at the time of trial only) : 
trial". as pointing forward to his character at i891. Coates r. Sulan. 46 l~an. 3·1], 343. 21) 
the time of testif);ng. which is the objecth'e Pac. 720 (character at C .• whence he had re-
point; here admitting cnaracter two years mO\'ed to his present place less than a year 
before in another region): 18n. Rawles 11. before. admitted: "there is no arhitrary iron· 
State. 56 Ind. 439 (such e\;dence .. should have dad rule in relation to such e\;dence: some-
reference to .•. the time he testified"; times it may be sought some distance away 
hence a question not 80 specif);ng tre time was both in point of t.ime and space "): 1006. 
held improper): 1879. Louisville N. A. &: C. State 1'. Simmons. 74 Kan. 799. 88 Pac. 57 
R. Co. 17. Richardson. 66 Ind. 50 (admitting (" No hard and fast mle" can be laid down) : 
character six weeks before the trial. the wit~ Kent:.ehy: 1869. Young v. Com .• 6 Bush 3li 
:less having then removed elsewhere): 1879. (character s;x yearJ before. in another county. 
Smock v. Piersoll. 68 Ind. 405 (" must relate excluded; the time of testifying being the 
to the time the witness is te;:t':ying"): 1882. true standpoint): lS74. :\laricn v. Lambert. 
Memphis &: O. ft. P. Co. 1'. McCool.. 83 Ind. 10 Bush 2el> r.no limitation to character at 
392 (where bad reputation at the time of the the timc of the trial); 1879. :\litchell v. Cam .. 
trial in E. had been shown. further e-,idence of 78 Ky. 219 (anterior bad character else\\'het<'. 
bad reputation two or three years before in admitted ouly when pre:;cnt character at the 
another town was admitted: the preceding plap.e is un:wuilabll.' or is • prima facie' 5ho"11 
conflict in rulings being notedi: 1888. Pape ,. bad); 1895. Turner ~. King. 98 Ky. 253. 32 
Wright. 116 Ind. 509. HI N. E. 459 ("a time S. W. 941 (must not be too long before: rep
reasonably ncar the time of the examination" ; utation for chastity sixteen ~'eard before. ex
here reIJutation two months before was ad- cluded); 1905. Craft r. Barron. 121 Ky. 129. 
mittcd); 1890. Sage r. State. 127 Ind. 15. S8 S. W. 1099 (character in K€;ntucky. teu 
27. 26 N. E. 667 (admitting character se\'en years before. and in California at the time of 
years before. the witness ht.\;ng been in the trial. admitted in the Court's dist.'retion): 
meantime in jail at another place; yet the 1921. Steele v. Com .. 192 Ky. 223. 232 S. W. 
general principle is treated as doubtful and un- 646 (homicide committed 14 years before: 
~ttled); 1897. Hank v. State. 148 Ind. 238. reputation 14 yeal':l before of certain women 
46 N. E. 127. 47 N. E. 465 (aHe .. eVidencing witnesses. also im'olved in defendant's con· 
present character. character at another place. duct. held improperly admitted: unsound): 
fifteen months before. was admitted: the rule Lou isia lIa : 1893. State v. Taylor. 45 La. An. 
allowing character at the time of the trial "or 605. 609. 12 So. 927 (chufat.'ter twelve mile~ 
tIOmewhere . reasonably near"): 190'~. Lake awa~·. five years before. excluded) : 
Lighting db. ~. Lewi;. 29 Ind. App. 164. 64 Maine: 1912. State v. Albanes. 109 Me. 199. 
N. E. 35 (character" "ithin area..."Onable time 83 At!. 548 (accused's character in a town 10 
before the trial" is admissible. the trial Court yeard ago. held not improperly excluded in 
to determine); 1918. Bills v. State. 187 Ind. discretion. character in the town of residence 
721. 119 N. E. 461) (seduction: ~he woman's for the 10 years preceding the homicide hay· 
repute 12 years before trial. excluded) : ing been admitted) ; 
IOtDa: 1887. Hanners tI. McCelland. 74 Ia. MassaehlUictfs: 1863. Parkhurst v. Ketchum. 
318. 322. 37 N. W. 389 (reputation in another 6 All. 408 (general bad t.'haracter. ten years 
place a few miles away. before and aftt'r the before. admitted); lStl7. Com. v. Billings. 97 
time in question, admitted); 1889. State v. Mass. 405 (admitting character a year and a 
Potts. 78 Ia. 659. 43 N. W. 534 (reputation in half previous) ; 
another place five years before. excluded. the Michioan: 1856, Webber 1:'. Hanke. 4 Mici •. 
witness having resided continuously fOf that 198. 204 (usually chafacter in his present resi· 
period at the place of trial. and his bad ,·.llllr- dence mus. be asked; the discretion of the 
act03r there being also offered: semble. that trial Court may relax this general rule; here 
character at a former time and other place is the character five ~'ears before in Europe was 
admissible only where the residence at the held improperly reeeh·ed. the witness having 
time of trial has been brieO: 1898. Schoep 1). lh'ed continuously in this country sine~ that 
Ine. Co .• 104 Ia. 356. 73 N. W. 825 (in the time); 1874. Hamilton v. People. 29 Mich. 
absence of permanent residence. reputatioil 173. 188 (where domicil has changed. reputa. 
at a place lived in a year before for eight tion in both places within R rea.sonable time is 
months. received): 1900. McGuire 17. Kene- admissible: other possibilities obscurely men. 
tick. III la. 147. 82 N. W. 485 (reputation in tioned); 1875. Keator 17. People, 32 Mich. 
another town se\'en years before. not admit- 485 (character at ar.other place four years be
ted: otherwise if he had only recently ac- fore the trial. admitted on the circumstances. 
quircd residence at his present place): 1902. the witness huving led a ro\ing life); 1907. 
State II. Prins. 117 Ia. 505. 9). N. W. 758 (rep- People v.Mix. 149 Mich. 260. 112 N. W. 907 (rep. 
utation in another city several years before. utation in two near-by towns for a period more 
admitted 011 the facts); 190\1. Brown's Will. than two years prior. admitted. approving the 
143 Ia. 649. 120 N. W. 667 (reputation in text above. and distinguishing Webbeft'. Hankej; 
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.\/inrlcso/a: 1905. State ~. Bryant. 91 Minn. 135. 153 Pac. 258 (~'itness' charac~r t .... o 
8. 105 :.J. W. 974 (reputation not, allowed to years before in another place. admitted) ; 
be proved, in the trial CUllrt's discretion. by New York: 1838, People r. Abbot, 19 Wend . 
one who had known the witnes.~ since youth. 2O(j (prior char.1cter admissible; see quotation 
but bad not heard his reputation mentioned 8upra); 1842. Losee v. Losee. 2 Hill 613 (merely 
for four years) ;. holds that the time of testifying is to be the 
Mi~8issippi: 1894. ~"orwood &: B. Co. t. starting-point, and does not deds'e that the 
Andrew". 71 Miss. 641. 16 So. 262 (bad char- character at that time cannot be sb)wn bJ<' the 
acter in a neighborhood whence the witness character at a former time); 1847, Sleeper 
had removed two years before. admitted; v. Van l'.liddlesworth. 4 Den. 429 (prior char-
see quotation .wpm) ; aeter admissible; see quota-tion 8upra) ; 
MiJ1souri: 1881. Wood r. l'.lflttllCWS. 73 Mo. 1865. Graham 1'. Chrystal. 2 Abb. App. 265 
(character 3t the tim,' of trial only; following (admitting character eight or ten years be
t.he early Indi!!U1I rulings; h~re excluding fore); 1907. People to. Van Gaasbeek. 189 
cherllcter three years before); 1887. Wad- N. Y. 408, 82 N. E. 718 (Sleeper r. Van Mid-
dingh!lm r. Hulett. 9:~ Mo. 533. 5 S. W. 27. dlesworth. supra. followed); 
$emblc (same principle); IS93. State r. Pettit. Norlh Carolina: 1878. ~tatc r. Lanier. 79 
119 Mo. 410. 41-1 (character of the decea:;cd X. C. 622 (ch"racter two or three yea:-s be-
more than ten years before, excluded); 1898. fore. in another town. admitted) ; 
State r. Summar. 143 :\10. 220. 45 S. W. 25-1 Ohio: 1877. Hamilton r. State. 34 Oh. St. 
(.'haracter at the time of trial is the material 82 (character two years before. the witness 
thing; though it may be stated as ranging ha"ing e',er since been fn prison, admitted) ; 
blOck before tha.t time; here. more than three Pennsylrania: 185U. Morss r. Palmer, 15 
~'el\r;; IY.!fore was held too remote on the facts) ; PII. St. 51. 56 (character more than ten years 
l!WO. State v. Miller. 156 Mo. 76, 56 S. W. before. in another count". IIdmittc &1 in re· 
~~07 (not to be confined .. til the immediate buttal); lS97. Smith r. Hine. 179 Pa. 203, 36 
pre:;cnt"); 1905. State r. Shuust'. 188 Mo. All. :!22. semble (character at the time' of trial 
473. ~7 S. W. 480 (exl'luding the accu:;cd'H only. lind not prior to that time); 1898. Miller 
t:haracter in TenIl.'!sscc :;C\'en or eh:ht years t'. :\Iiller. IS7 Pa. 572. 41 At!. 277 (character 
beiore); 1~09, Lind5(1Y r. Bates. 223 Mo. four yenrs hefon" exduded).; 1916. Hopkins 
2!H. 122 S. W. 682 «('haracter ill a place where v. Tate. 255 Pli. 56. 99 Atl. 210 (libel on the 
witness had always lil'ed up to three years character ')f un alleged political candidate; 
befure trir.l. admitted); 192U. Flrich r. Chi- his bad repute for honesty in another place 
cago B. &: Q. R. Cc.:. 281 l\10. 69'i. 220 S. W. 11 yellrs before. without evideD('e of his re
GS2 (reputation in an ndjucent place where pute at the time of publication. excluded) ; 
\\'itllCM formerly lived. admitted); Rhode bland: 1896. Vnughn r. Clarkson. 
Nebraska: 1896. Davison I'. Cruse. 47 Xebr. H. 1. • 34 Atl. 989 (character fiv~ yenrs 
829. 66 N. W. 823 (bastardy proceedings; before. in England. excluded) ; 
chastity before probable period of gestation T,'nnc, •.• ec: J.896, Fry t. Stute. 96 Tenn. 467. 
excluded); 1901. F.mlkner fl. Gilbert. 61 :i5 S. W. SS3 (character in another State six 
Xebr. 602. &> N. W. 843 (reputation in an- yp.urs before. held not too remote. as tending 
other county se\'eral years before. excluded); to show ch::rMteT lit the time of the Nleged 
Netc Hampshire. 1861. Stnre V. Forschner. offence); 
43 N. H. 89 (it was coneeded that a witness' Tc:ra •• : 1864. Ayres V. Duprey. 27 Tey.. 593. 
character before trial c .. uld be recein'j as 599 (left undecided); 1879. Johnson D. Brown. 
indi('nting character at the time of tria!. since 51·Tex. 65. 75 (a.charge referring the ~itne88' 
.. a stll~ of facts pro\'ed to hllY(' Qn.:e existed credibility to the time of the uct spoken of. 
is presumed 00 continue"; but the character not the time of trial. held properly refused) ; 
for chastity of the prosc('utrix in a rape charge 1886. Mynatt 1'. Hudson. 66 Tex. 66. 17 S. '''. 
must be h~~ ch;)rucrer nt the time of the nl- 396 (ndmitting bud reputation in a different 
leged rape. nnd not nny later. since" the bad county four years before where he was B per-
character a person may have now is not a~sumed manent resident); 1896. Brown 1'. Perez, 
to have always existed"; but it is 1I0t dear 89 Tex. 282. 34 S. W. 7Z5 (see quotation 
whether the Court. ill promulgating this ilIog- S/lpra) ; 
iea! doctrine, rest solely on t.he above prill- VCrlluml: 1858. Willard V. Goodenough. 30 
ciple; for they also ill"oke the doctrine that 'iTt. 397 (SCI' quotation 8upra); 1882. Amidon 
a reputation formed' post litem motam' is un- v. Hosley, 54 \'t. 25 (same rule) ; 
trustworthy; posl. § 1618); WioSco1U1in: 1902. State V. Chittenden. Wis. 
l\'ewJersey: 1898. Shusterv. State. 62 N. J. L. • 88 N. W. 588 (under a statute providing 
521, 41 At!. 701 (reputntion in another place for licenses to graduates of a "reputable" 
eighteen years before; excluded in trial dental eollege. the reputation of a college olle 
Court's discretion); 1914. State v. Quinlan. year before the applicant's gruduation may 
86 N. J. L. 120. 91 At!. III (accused's char- be sufficient); 1903. State v. Knight. 118 
acter in Bnother <'it~· two to four years ago. Wis. 473. 95 N. W. 390 (reputation at another 
held not improoorly excluded); tow[' ... 0 years before. n<1mitted; good opin-
New Mexico: 1915. State 11. Perkins, 21 N. M. ion;,y Dodge. J.). 
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(1) On principle, the correct solution seems to I:-~ that prior character at 
any time may be admitted, as being relevant to show present character, and 
therefore, indirectly, to show the probability as to truth-speaking. The 
only limitation to be applied would be that applicable to all use of a former 
condition to show a present one (ante, §§ 43, 233), i.e. that the character must 
not be so distant in time as to be void of real probative value in showing pres
ent cha.racter; this limitation to be applied in the dis':!retion cf the trial Court: 

1838, COWEN, J., in People v. Ahbo!, 19 Wend. 200: "It was pro?Qsed to follow that out 
[tpe impeachment of character) by showiug that it was also bad ;jeveral years before. The 
inquiri is not in its natUI'e limited as to time. The character of the habitual liar or per
jurer seven years since would go at least to fortify the tes'~imony whic!l should now fix the 
same character to the e!1me person. Witnesses must speak on t~is s .. bject in the past 
tense. Character cannot be brought into Cf'.'rt and shown to them at the moment of 

• 
trial. A long-established character for good or for evil is always more striking and more to 
be relied on than that of a day, a month, or a year." 

1847, BEARDSLEY, J., in Sleeper v. Van JIiddleBworth, 4 Der..429 (upon an offer ofthe char
acter of the witnes.~ four years before, when living elsewhere): "In speaking to the ques
tion of character, witnesses are never .restricted to the precise time when their testimony 
i3 given. The nature of th~ inquiry pr.:dudes this, for the evidence must necessarily refer 
to reports and reputation of which a knowledge had been acquired before the witness came 
to the stand. To what period of time !lhall the inq'liry be restricted? Shall it be to a day, 
a week, or a month? All will agree that either would be too short, and that the inquiry may 
be pushed further. . .• It might be too much to say that a character, when once formed, 
is presumed to remain unchanged for life. Still, the law, founded on a full knowledge and 
just appreciation of the general course of human affairs, indulges a strong presumption 
against any sudden change in the moral as well as the mental and social condition of man. 
. " It is not, looking to common experience in human conduct, generally found to be true 
that a thorough change from a bad to a good character is wrought within four years. It 
may and, it is hoped, often d~!! occur; but such is not the common course in life. . •. No 
certain limit, in point of duration, can be laid down for inquiries like this." 

1894, CAlIPBELL, C. J .• in Norwood & B. Co). v. Andrew8, 71 Miss. 641, 16 So. 262 (ad
mitting bac! character in another place two years before): "To hold otherwise would be 
to preclude the possibility of impeaching the character of one who had changed his resi
denre, in many cases. The rule must work both ways; and, under the rule we condemn, 
one who had maintained an unblemished reputation through a long life, in case of removal, 
and had occasion in his new home to prove his good character where he had spent his life, 
would be denied the right to call witnesses who had known him at his former residence, 
because not acquainted .... ith his reputation at his new place of abode; and one who had 
not lived long enough at a place to become known there would not be able to prove reputation 
at all." 

(2) Another solution is that prior character should not be resorted to unlc88 
for some reason prC8ent character cannot be directly 8lwwn, either by the wit
ness on the staJ!d or by any witness at all. This solution is not an incorrect 
one on principle, i.e. it recognizes the relevancy of prior character; but it is 
obj~ionable in policy, because it imposes conditions not always kept in 
mind in the hurry of a trial, and because it complicates the proof by unnrees
Sdry restrictions. Moreover, these conditions for admitting such evidence 
VA.'y in difierent jurisdictions and are never systematically laid down in ad
vance so as to be easy of application: 
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BARRElT, J., in Willard v. Goodenough, 30 Vt. 397: "It is well settled that the 
question should be 'What is the general character or reputation for truth l' .. , It may 
be prt'per under some circumstances . as in case an impeaching v.;tness should answer 
the question thus put, that he does n')t know what the pTe8ent character is, or that he has 
not heard it talked about recently, or in some other way implying his knowledge of former 
bad character to inquire of him as to his knowledge of it at former periods. But we 
think this should be done only as folJov.;ng upon such a kind of answer to the questions 
above indicated. The present character is the point in issue. What the characters had 
formerly been is relevant only as it. blends with the continuous web of life and tinges its 
present texture." 

1896, BROWN, J., in Brown v. Perez, 89 Tex. 282, 34 S, W. 725 (leaving it largely to 
the discretion of the trial Court): "It may safely be said that where the evidence of a 
witness is such that it fairly raises the issue of his veracity, or ., here the testimony of other 
witnesses relating to his character at or near the time of the trial tends to impeach his character 
for truth and veracity, or in case the person whose character is in issue has removed be
yond the jurisdiction of the court, or has been transient, so that he has no fixed Ilnd known 
residence for a time sufficient to make a reputation for truthfulness, resort may be had to 
evidence of the reputatior. of such witness 9: the place of his former residence, and at a time 
remote from the time of trial. No definite rule can be stated which will apply to alJ cases," 

(3) A third solution altogether excludes prior character. This is wholly 
incorrect on principle, because it is founded on a fallacious analysis of the 
problem. It is objectionable in policy, because it excludes a class of evi
dence often meritorious in itself and sometimes the sole kind that is available: 

1878, BREWER, J., in Fisher \', Conway, 21 Kan. 25: "Impeaching testimony is for the 
purpose of discrediting the witness by sho\\;ng that the commllnity in which he lives do 
not believe what he says, that he is such a notorious liar that he is generally disbelieved. 
It is his pre:lent credibility that is to be attacked. Is he now to be believed? What do 
neighbors think and say of him at the present time? not, What did they think and say 
months or years ago? .. , Surely a man's reputation may have changed very much in 
that length of time [two years and a hal£J. If it were bad, he may have reformed; if it 
were good, he may become a moral "'"lcck." 

Of these three competing rules, each finds a following in some jurisdictions; 
but the last is little favored, and the first is tending to predominate. 

§ 929. : Character' post litem '; Effects of Bearaa:v Bule. So 
far as the foregoing theory is concerned, it is immaterial whether the infer
ence is from prior or subsequent character; that inference, like its general 
type, the argument from prior or subsequent condition (ante, §§ 225, 233, 
241), stands on precisely the same footing in both cases. If character in 1875 
indicates probatively the future character in 1877, then by the same token 
character in 1877 indicates the past character in 187.5. Moreover, witness
character must always, except in one case, involve the argument from prior 
chriracter exclusively, i.e. prior to the time of his testifying; the excepted 
case being that in which the impeaching witness predicates the character as 
subsequent to the moment of the other's testimony, and this practically can 
only be where the impeached testimony was given by deposition before trial 
begun. The fact that the character offered in evidence is in this single in
stance a subsequent character does not affect its relevancy at all. Thus, 
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the mere circumstance that the character offered is character aftcr trial be
gun does not affect its admissibility; first, because it will USUllll~r still be prior 
character (i.e. prior to the time of testimony), and, next, because in the single 
case when it is really subsequent, its relevancy is the same. 

But when the emphasis is upon the lIWdes of evidencing character, a differ
ent question may arise. If reputation is the kind of evidence chosen, and if 
the reputation is offered as of a time after trial begun, this evidence must face 
the Hearsay rule and its cardinal principlc that the hearsa,Y offered must 
havc been uttered under impartial conditions. Whether a reputation formed 
• post ]item motam' is trustworthy, from that point of view, ma:' be a matter 
for hesitation; and we thus find some Courts declining to admit reputation
evidence of character when the reputatiun is stated as of a time after trial 
begun or controversy aroused. But this is distinctl~' and solel~' a question of 
the Hearsay rule, and has nothing to do with the present principle; it is 
treated post, § 1618, under that head. Nevertheless the two ha\'e sometimes 
been confused, and character after trial begun has been excluded as if a rule 
of Helevancy, and not of Hearsa~', led to this. 

§ 930. Place of Character. A similar confusion is apt to occur in rulings 
as to the place where the character is predicated. From the point of view 
of Helcvancy, place or locality has no bearing on the present principle. Tlte 
actual qualities of the man himseJ( must be the same in whatever place he 
is. Whether we take his character at Millville or at Sierra is in itself im
material. 

Difference of place, howevcr, does enter the question from two other points 
of view. (1) }'irst, character in another place must of course alwa~'s be 
character at another time; and henc{:, if at the present (and therefore pri
marily important) time he is at :i\IiIlville, his character when he was at Sierra 
immediately raises the question whether character at a IJrior time is admissi
ble. But it is here the priority of time, and not the difference of place, that 
raises the question of relevancy; the difference of place is merely an immate
rial incident. Wherever prior character at another place is offered, the cir
cumstance of priority of time is the material one; this has been examined 
ante, § 928. (2) From the point of view of the Hearsay rule and its excep
tion for Reputation, the place becomes important. If A lives at Millville, 
and has never been in Sierra, one hundred miles away, it is difficult to see 
how a trustworthy reputation about his character can arise in the latter place; 
for reputation must arise in tlte community of resi(/ence, where he moves and 
exhibits his conduct. Hence, under the Hearsay exception for Reputation 
as to Character, various questions arise as to the place from which an ad
missible reputation must be offered (post, §§ 1615, 1616). These, however, 
have nothing to do with the present principle, namely, the conditions under 
which actual character is relevant to show the probability of truth-telling, 
but with an entirely different one, namely, in proving this actual character, 
by reputation, the conditions undcr which such hearsay will be admitted . 

• 
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B. INSANITY, AND OrRER ORGANIC INCAPACITY 

§ 931. In general. We have already seen that the general organic ca
pacity to observe, recollect, and narrate, must exist to a certain minimum 
degree in order that the witness may be admitted at all. Insanity, idiocy, 
and the like, if existing to such a degree :1" mactically to destroy the mental 
capacities, render the witness incompetent to that extent (anie, §§ 492-500). 
But the defect may not exist to such a degree, and yet the capacity may by 
no means be of the normal sort; and this may therefore be made to appear 
for the purpose of discrediting the witness. The modern tendency, as al
ready noted (ante, § 492), is to avoid treating an~o such mental condition as a 
cause of total incompetency, except in extreme cases, and to admit the per
son as a witness, leaving the defect in question to have whatever weight it 
deserves as discrediting the witness' powers of ,observation, recollection, or 
communication. This tendency (mlarges and emphasizes the application 
of the present principle. 

The exact bearing of such evidence is :;(.metimes misunderstood, by con
fusion with the principle (post, § 9i9) that a witness' character cannot be 
attacked by extrinsic testimony of particular acts of misconduct. But the 
difference between the two can be easil~' appreciated. (1) Evidence that a 
witness was drunk at the time of an affray to which he testifies discredits 
him by involving a greater or less inability on his part to get correct impres
sions of what he saw or might have seen; the drunkenness means, and might 
be translated, "derangement of the nervoUS system caused by alcoholic 
stimulation ", i.e. the impe~cher, b~o alleging intoxication, implies in the very 
word an affection (more or less extenshoe) of the power of observation, pre
cisely as he does in asserting insanity. But (2) the circumstance that the 
witness Was rJ~unk a month before the affair has obviously no such signifi-

• 

eance, and in itself in no way affects testimonial capacity at the time of the 
affray; it can be relevant only as tending to show a dissolute character, and 
in that aspect it is of course obnoxious to the rule above referred to. That 
rule, which in truth has no bearing whatever on matters involving a defec
tive organic capacity, is probably the motive of :;ome of the rulings which 
erroneously exclude the present sort of evidence. They must be regarded 
as unsound; for there is no recognized principle or rule to exclude such evi
dence except so far as is contained in the principle now to be dealt with. 

Since the theory of this evidence is that any defect of'capacity, insufficient 
to exclude, and yet involving less than the normal testimonial capacity, should 
legitimateiy discredit the witness, carrying whatever weight it may have in 
a given case, the only proper limit upon such evidence would seem to be as 
follows: Any trait importing in itself a defective power of observation (at 
the time of the matter testified to), or of recollection, or of communication, 
is admissible, provided the power is substantially defective as judged by the 
average standard of faculties. . 
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What specific defects, then, may be shown for this purpose? 1 It must be 
remembered (as noted ante, § 478) that the faculties of Observation (Knowl
edge), Recollection, and Communication are all called into play in every 
piece of testimony; and hence a defect affecting anyone of these three facul
ties at the time it is required would be relevant. 

§ 932. The existence of a derangement of the sort termed in-
sanity is admissible to discredit, provided that it affected the witness at the 
time of the affair testified to (i.e. his power of Observation), or while on the 
stand (i.e. his power of Recollection or Narration), or in the meantime (so as 
to cripple his powers of Recollection).l 

§ 933. IntoDcation. Intoxication, if it is of such a degree as to deserve 
the name, involves a numbing of the faculties so as to affect the capacity 
to observe. to recollect, or to communicate; and is therefore admissible to 
impeach: 1 

,9S1. 1 From the point of view of logic 
and psychology as applicable to argument 
beCore the jUry (not the rules of ~"dmissibility), 
see the materials collected in the prescnt au
thor's" Principles of Judicial Proof, as given 
by Logic, Psychology. and General Experience, 
and illustrated in Judicial Trials" (1913), 
§§ 163-243. 

, IISI. 1 ETI{J. The rulings are few, but 
the principle is unquestioned: 1692, Duke of 
Norfolk's Divorce, 12 How. St. Tr. 912 (in
sanity); 1775, Fowke's Trial, 20 How. St. Tr. 
1175 (" he is not a sensible man, and yet not 
quite an ideot"); U. S. Ala. 1877, Allen v. 
State, 60 Ala. 19 (that a weak-witted negro-wit
neS8 entllrtained certain superstitions was held 
not to bear on his powers of obllCrvation); 
Ark. 1918, Mell I). State, 133 Ark. 197, 202 
S. W. 33 (assault with intent to rape; the 

insane delusions, admissible); Conn. 
Tuttle 1'. Russell, 2 Day 202 (insanity 

at time of event); 1859, Holcomb v. Holcomb, 
28 Conn. 179 (insanity); Minn. 1895, State 
1'. Hayward, 62 Minn. 474, 65 N. W. 63 (this 
evidence is not merely for the judge on the 
preliminary question of competency, but goes 
to the jury to affect credibility); N. H. 1879, 

1'. Buckingham, 59 N. H. 219, 225 (cross
examination of the plaintiff as to whether the 
spirit of Daniel Webster was present aiding 
him in the trial, held allowable or not, in dis
cretion); N. Y. 1921, Ellarson 1'. Ellar80n, 
Sup. App. Div., 190 N. Y. Suppl. 6 (questions 
as to being in an insane hospital, etc., al
lowed); 1921, Jamison 1'. Com Exchange Bank, 
SuP. App. T., 191 N. Y. Suppl. 297 (action 
for a balance of 1227, in a savings account, 
defendant disputing the amount only; to 
diBCredit the plaintiff's testimony, deCendant 
r"sd the record of her commitment to the Man
hattan State Hospital for the insane, contain. 
ing the following sentence: .. The fonn 
of inllllnity from which ahe suffered is one 
from which recovery of the individual 

may be expected. but it is impossible 
to prevent recurrence of the disease. The 
disease occurs in those who are unstable men
tally. and anI! typical attack like this woman 
had indicates that "thers are to be repeated 
in the future under stress or strain, but even 
without any apparent reaaon another attack 
may be brought about"; held, improper; the 
ruling is unsound); Vt. 1862, Fairchild ~. 
Bascomb, 35 Vt. 417 (a disease of the brain 
some tirne before the trial, affecting Observa
tion and Recollection). 

Conira: 1912, People II. Enright, 256 Ill. 
221, 99 N. E. 936 (an astonishing decision). 

Ance"lral or coUateral insanity is admissible 
only on the conditions noted ante, § 232: 
1896, State I). Hayward, 62 Minn. 474, 65 N. 
W. 63 (ancestors' insanity, plus evidence of 
temporary and different prior illusions, was 
held, even taken together, to be inadmissi
ble to impeach a witness unless direct testi
mony of his own insanity nearer the time of 
the events was offered). 

For the mode oj ez>idencing i1l8anity, see 
ante, II 227-233, posl, §§ 993, 1671. 

§ 933. 1 Eng. 1794, Walker's Trial, 23 How. 
St. Tr. 1157 ("You do not know how much 
liquor he had drunk?" .. No, I do not." 
.. Do you know whether he had drunk any?" 
.. lie had had a little, but he was quit::. sensi
ble; he knew what he was saying and doing." 
.. Just as much as he knows now?" .. Hp 
was not half so much in liquor then as he is 
now tI); 
U. S. Ala. 1905, Morris 1'. State, Ala. -, 39 
So. 608 (at the time of the affray); Ark. 
1878, Lester I). State, 32 Ark. 730 (a conCes
sion); Cal. 1913, People I). Salladay, 22 Cal. 
App. 552, 135 Pac. 508 (intoxication for a 
period of 16 days, including the da~' in con
troversy, admissible); Conn. 1805, Tuttle 
1'. Russell, 2 Day 202;' Ga. 1905, Sharpton 1'. 

Augusta &: A. R. Co., Ga. ,51 S. !i:. 
553 (intoxication at the thne of the injury, 

• 
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1861, BIGELoW, C. J., in Com. v. Fitzgerald, 2 All. 297: "It was certainly competent 
for the defendant to show t:.at the witness had been drinking to such excess as to impair 
his ability to see and understand what was passing before him at the time and to recol
lect it afterwards so as to testify intelligibly and with accuracy." 

1895, WINSLOW, J., in jlace v. Reed, 89 Wis. 440, 62 N. W. 186: "It would certainly 
have been competent to show that the witness was not in fact present, or that, although 
present, he was blind or asleep or in a condition of stupefaction, so that he could not ap
prehend what was going on about him. The proof that he was intm";cated is of the same 
general character. It is not strictly impeaching, but it tends to show that his faculties 
of observation were either entirely gone or much impaired." . 

But a general habit of intemperance tells us nothing of the witness' testimonial 
incapacity except as it indicates actual intoxication at the time of the event 
obser\'ed or the time of testifying; and hence, since in its bearing upon moral 
character it does not involve the veracity-trait (ante, § 923), it will usuallv 

• 
not be ndmissible.2 

§ 9a4. Disease, Morphjne Habit, and Imndr1 Mental or 
Defects. . Any diseased impairment of the testimonial powers, arising from 
whatever source .. ought also to be considered: 

1879, BECK, C. J., in Alleman v. Stepp, 521a. 627,3 N. W. 636 ~ "Mental defects in the 
witness, or loss or impairment of memory. wiII according to the observation of all men 
detract from the credibility otherwise due a witness, just a8 surely as do moral defects. 
It is not reasonable to hold that the law will perI:~:t. impeachment of a witness by showing 
the moral defects of his character, and "ill not permit impeachment by proof of defects 
of memory eaused by diseases of the body or mind. . .. It is proper to say that the rule 
we recognize extends no farther than to Permit the impeachment of a witness by shov.;ng 
an abnormal condition of the mind ('au sed b:~; disease or habits which impair the memory . 
. . ' The law can :Ie\"ise no standard of measurement or test of mind In its normal condi. 
tion." 

Accordingly, the morphil1e or other dT!lg habit, in that it may have had such 
admitted); Ida. 1915. State v. Tilden. 27 306; Tenn. 1845, Fleming v. Stllte, 5 Humph. . 
Ida. 262, 147 Pac. 1056 (on cross-examinu- 564; TeI. 1890. International til G. N. R. 
tion); Ill. 1905, Miller 11. People, 216 lll. CO. I'. Dyer, 76 Tex. 159. 13 S. W. 377 (asked 
309. 74 N. E. 742 (intoxication at the time on cross-examination); Wis. 1895, Mace 1'. 

of testifying may be shown}; Ind. 1908. Reed. 89 Wis. 440, 62 N. W. 186. 
Pittsburgh C. C. &: St. L. R. Co. to. O·Conner. For the mode 0/ evidenci1lg intoxication. 
171 Ind. 686. 85 N. E. 969; Iou:a: 1879, see anle, 235, post, § 993. 
State v. Feltes. 51 Ia. 496. 1 N. \V. 755; 1883, 2 18~6. ec or·""i;-mctor. 8 Ill. 105. 117 
8tate v. Costello. 62 Ia. 407, 17 N. W. 605; (intemperance, admitted); 1904, Woods r. 
1894, State 11. Nf)lan, 92 Ia. 491. 61 N. W. Dailey. 211 Ill. 495, 71 N. E. 1068 (cunlUln-
181; Ma88 •. 1857, Com. 11. Howe, I) Gray tive evidence of intemperate habits, here 
112; 1861, Com. v. Fitzjterald. 2 All. 297; excl::ded}; 1849, Thayer 1". Boyle, 30 Me. 
Mich. 1871, Strang 1'. People, 24 Mich. 1.7; 475 (here treated as a question of cha\"'.'lCter. 
Minn. 1881. State v. Grear. 28 Minn. 426; "eracity-character alone being admissible); 
Mont. 1918, lIerzig v. Sandbcrl!;. 54 Mont. 1903, State v. Castle, 133 N. C. 769.46 S. E. 
538, 172 Pac. 132' (plaintiff-witness injured 1 (that the accused, who testified. "drank 
by defendant's automobile; the witness' in- liquor ". excluded, the proof not relating to 
toxication at the time ofthe injury. admitt.ed) ; the time of the homicide or of testifying); 
Nebr. 11'94, Willis v. State, 43 Nebr. 102, 61 1850, Hoitt v. Moulton, 21 N. H. 586. 591 
~. W. :)54; N. Y. 1862, Jefferds v. People. (intemperate habits. excluded. as ,·eracit)·
[, Park.:' Cr. C. 547; N. C. 1893. State v. character alone is admissible}; 1898. Kuen
Rollins; 113 N. C. 722, 732, 18 S. E. 394; stet 11. Woodhouse. 101 Wis. 216. 77 N. W. 
Pa. S. 1823, Brindle v. M'Ilvaine. 10 S. &: 165 (habitual intoxication during a gi\'ell 
R. 282, 285, semble; S. C. 1895, State 11. month, admitted to show intoxication on a 
Rhodes, 44 S. C. 325, 21 S. E. 807, 22 S. E. certain day of that month). 
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an effect, should be received. l Ani/lness at the time of observing or narrat
ing may also be significallt,2 as well as the condition of a dying declarant.3 

A deject of speech may detract from the weight of testimony communicated 
under that disadvantage.4 

An impairment of memory caused by dU/ease or b~' old age or ·idiocy stands 
on the same footing, and should be admissible.s So also a subjection to 
hYP,wtism, at the time of observing or of narrating, or in the interval.6 

§ 934. I The Courts have not yet a\l 
gone so far: 1914, Wilson, alias Willard, 
v. U. S., 232 U. S. 563, :34 Sup. 347 (usc 
of morphine in general lind during the trial, 
admitted); Ga. 1858, McDowell 1). Preston, 
26 Ga. 535 (evidence of generlli men till im
pairment or of temporary mental affection 
by laudanum, admissible); Ida. 1916. State 
v. Fong Loon, 29 Idll. 248, 158 Pac. 233 
(whether a Chinese witness was all "hllbitual 
user of opium". lI11owed; Budge. J.: "hll
bitual users of opium. or other like narcotics. 
become notorious liars ". quoting a treatise 
on medical jurisprudence; .. the capacity of 
a witness to obsen'e and to receive accurate 
impressions. and to correctly relate them. 
also his power alld inclination to be truthful. 
are all subjects which go to the credibility 
of a witness"; citing the above tnxt with 
approval); Inri. Terr. 1904. WiIliulIls v. 
U. S .• 6 Ind. Terr. 1. 88 S. W. 334 (usc of 
cocaine; excluded. unless the witness is under 
its influence when examined. or is expressly 
shown to be affected in his faculties); Ia.1898. 
Botkin v. Cassady. 106 Ia. 334. 76 N. W. 
723 (takin" morphine habitually. excluded) ; 
.Minn. 1903. State v. King. 88 Minn. 175. 92 
N. W. 965 (that a witness was a confirmed 
opium-cater. and that the use of opium 
"renders the user unreliable". excluded); 
Mont. 1895. State v. Gleim. 17 Mont. 17. 41 
Pac. 998 (exclud.':d. unless the witness was un
der its influence at the time of the events or of 
the testimony or unless it impaired her rec
ollection); N. Y. 1893. Peopl/l v. Webster. 
139 N. Y. 73.86. 34 N. E. 730 (that the wit
ness was an habitual opium-eater at the time 
of the events. admitted); Oklo 1909. Cannon 
v. Terr .• 1 Okl. Cr. 600. 99 Pac. 622 (that the 
witness was 8 "dope fiend" ; ruling not clear) ; 
Tenn. 1890. Franklin V. Franklin. 90 Tonn. 
49. 16 S. W. 557 (that the witness "had 
carried the use of morphine and whiskey to 
such excess as to impair his mind and affect 
hit; moral character"); Wash. 1895. State 
to. Robinson. 12 Wash. 491. 41 Pac. 884 (a 
question as to the effllct upon the mental 
facuities was regarded as proper. but not a 
question as to the effect upon the witness' 
veracity); 1915. State I). Schuman. 89 Wash. 
9. 153 Pac. 1084 (policeman levying tribute 
on prostitute; that complaining witness used 
cocaine. etc.. excluded. with expert testi
mony that a cocaine user "loses the power to 

distinguish truth from illisehuod"; uniGund; 
the opinion shows no appreciation of modern 
science); 1918. State V. Smith. 103 Wash. 
267. 174 Pac. 9 (illegal sale of morphine; 
medical testimony as to the effilct of mor
phine upon tl. ~ men tal condition of an addict 
testifying for the prosecution. admissible). 

• 1878. Statl' V. Brown. 48 Ia. 384 (illness 
at the time of confession); 1905. Mathison 
V. State. 87 Miss. 739. 40 So. 801 (near-sight
edness of an eye-witness to a homicide); 
1872. State t·. Matthews. 66 N. C. 113 (a 
woman had made a cORfession shortly after 
a childbirth). 

31895. Basye v. State. 45 Nebr. 261. 63 !\. 
W. 811; and cases cited post. §§ 1446. 1451. 

• 1882. Quinn v. Hulbert. 55 Vt. 228 (the 
witness could merely lIod the head). 

• 1833. People v. Genung. 11 Wend. 18 
(that the witness was "an old mun. intem
perate. and his mind and memory very much 
impaired "); 1876. Isler I). Dewe~·. 75 N. C: 
466 (" that his memory is weak naturally or 
has been impaired by disease or age ") : 
1878. Lord V. Beard. 79 N. C. 12 (old-age 
parulysis); 1920. Bouldin V. State. 87 Tex . 
Cr. 419. 22:1 S. W. 555 (robbery; the defend
ant. on the theory that the prosecuting wit
ness' story was the result of a disordered 
mind. was allowed to introduce evidence 
that he was feeble-minded. and that his 
mother was an idiot). 

Contra: 1858. Merritt t7. Merritt. 20 Ill. 
65. 80 (that a witness' memory was impaired 
by illness. excluded) ; 1921. State V. Driver. 
88 W. Va. 479. 107 S. E. 189 (rape under age 
on A. B.; to show A. G. to be a female per
vert with a tendency to lie about sexual 
attempts. defendant moved before trial for 
a medical commission. and also on the trial 
offered the opinion of two psychological 
experts who had heard the testimony of A. 
G. and the other witnesees; both motion and 
offer were rejected; tho experts were however 
allowed to describe the traits of a defective 
and female sexual liar; the opinion is of the 
ultra-conservative sort. which believes that 
the traditional methods contain all wisdom). 

Not decided: 1858. Carpenter V. Dame. 
10 Ind. 125. 130 (that a deponent was "not 
of sound memory". spoken of by the Court 
as .. a weakness in a given faculty"; left 
undecided) . 

I 1905. State v. Exum. 138 N. C. 599. 50 
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§ 935. Individual Grades of Capacity to Observe or Remember, u tljlcov
erable by Psychologic Science. Ordinary experience in human nature has not 
furnished us hitherto with generalizations upon any of these features of testi
monial capacity except the abnormal ones. The variations in normal per
sons have not been detectible by ordinary methods of observation available 
to the lay witness. The fact, for example, that a person testif~'ing is en
dowed with a less retentive memory than other persons falls within that 
range of anrage yariations which constitutes normality. Its presence has 
been left to the cross-examiner to detect, in judicial practice 11hherto. XO 
doubt the line may be sometimes hard to draw, but the distinction of prin
ciple is clear between that general variation of all powers which would be 
found in any given number of health~' persons, and that specific impairment 
which, when associated with disease or with other extensi\"e mental derange
ment, marks the person as abnormal: 1 

1864, DAY, J., in Bell v. Rill1ler, 16 Oh. St . .,16: "The question presented by the record 
is whether the credibility of a competent witness may be impeached by general e\'idence 
that the witness is 110t possessed of ordinary intelligence or powers of mind. It would 
not only be novel in practice, but would be entirely impracticable, to permit the parties 
on the trial of a case to go into general proof as to the strength of the mental capacity of 
the several witnesses. It might lead to as many collateral issues as there are witnesses, 
and thus divert the minds of the triers from the substantial issllf:"~ of the case. .More
over, if it be conceded that the credibility of a witlless is to be graded in proportion to 
his strength of intellect, the tribunal before which he testifies can better estimate his ca
pacity and the weight to which his testimony is entitled hy his manner and by his state
ments on cross-examination, than call ordinarily be donc by the testimony and conflicting 
opinions of other witnesses as to the extent of his mental powers or thc degree of his in
telligence. . .. The degree of credit to which he is entitled in the testimony given cannot 
be practically better ascertained than by the usual tests, without resort to other proof of 
his capacity." 

But this reluctance in judicial practice 11itherto has been due merely to the 
lack of accredited knowledge and skiII to detect with precision such types of 
mental "Variation. Modern psychology is steadily progressing towards defi
nite generalizations in that field, and towards practical ski11 in applying pre
cise tests. 'Whenever such principles and tests can be shown to be accepted 
in the field of science, expert testimon~' should and will be freely admitted 
to demonstrate and apply them.2 

s. E. 283, 8emble (that defendant had occa- by an alleged moron; cited more fully ante, 
si!lnally hypnotized his wife, now testifying § 861) ; 
for him, allowed on cross-examination). Contra, and yet reasonable: 1862, Com. 

§ 935. 1 1896, Ah Tong t'. Fruit Co., 112 v. Cooper, 5 All. 497 (admitting a tendency of 
Da!. 679. 45 Pac. 7 (weakness of memory. the witness to mistake the identity of per
excluded, unless involving mental derange- sons): 1821, Mechanics' & F. Bank ~. Smith, 
ment): 1856. Goodwyn v. Goodwyn, 20 19 Johns. 123 (question allowed "whether 
Ga. 620 (Lumpkin, J.: "It would be attended he was in the constant habit of making mis
with great inconvenience and hinder and takes ", to show that a particular entry by a 
delay the progress of business. by turning teller was erroneous). Compare the other 
aside to form these collateral issues "); 1879. modes of exposing a defective memory: 
Alleman v. Stepp. 52 la. 627. 3 N. W. 636 post, § 995. 
(quoted ante. § 934): 1922. P('ople 1'. Joyce. I From the point of view of psychology 
233 N. Y. 61. 134 N. E. 836 (confession as applicable to argument before the jury 
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§ 936. Religious Belief. (1) On principle, the fact of a cacotheistie be
lief (to use Bentham's word 1) should be admissible to cast doubt on the wit
ness' sense of duty to tell the truth; and, at a time when it was supposed 
that the believers in a certain form of religion universally subscribed to and 
practised such a tenet (i.e. that it may be righteous to lie IIpon the stand) 
such evidence was no doubt sometimes considered: 

1679, L. C. J. SCROGGS, in Langham's Trial, 7 How. St. Tr.481 (to the jury, ~mment
ing on the testimony of certain young Roman Catholic students who came over from 
Flanders to testify for the defendant): "They came here to defend all the Roman Catholics, 
whom we would hang here for a plot. . .. Did not the principles of their religion so teach 
and make us to know that they will not stick at any wickedness to propagate it? Did 
not the best and chiefest of the doctor,; of their church preach and print it? Did not they 
teach and practise all sorts of equivocations, and that a lie does good service, if it be for the 
propagation of the faith t . .. The way they take to come off from all vows, oaths, and 
sacraments, by dispcnsntions beforehand or indulgence and pardons afterwards, is a 
thing still so much worse that they are really unfit for human society. . .. [These doc
trines are] such that it does take away a great part of the faith that should be given to 
tllese ... :itnesses. Nevertheless, we must be fair and should hear thelli, if we could not 
answer what they allege by evidence to the contrary." 2 

But in modern times, whether because no religion is credited with possess
ing such a tenet, or because religious disputes less affect men's feelings, such 
evidence would probably not be listened to anywhere.3 

(2) Much less, in these days, should evidence be admitted, not of cacothe
ism, but of mere disbelief in a personal Deity, i.e. atheism, a oelief quite 
consistent with the strictest sense of moral obligation to speak the truth. 
Some statutes, however, preserve a permission to use such evidence, a 
SOp of medirevalism left to satisfy those who would otherwise not have con
sented to abolish theological qualifications for the oath.· But some Courts 

(not the rules of Admissibility), see the nm- of the Roman Catholic church justifying the 
terials collected in the present author's breaking of faith with heretics); 1834, Com. 17, 

.. Principles of Judicial Proof, as given by Buzzell, 16 Pick. 156 (it was argued that as con-
Logic, Psychology, and General Experience, fell9ion and absolution were parts of the Roman 
and illustrated in Judicial Trials" (1913), Catholic faith, there was a possibility of false 
U 290-294; and the essays cited anle. § 875; swearing in the expectation of absolution; per 
also the followinK: R. S. Woodworth, "The Curiam:" Such a course of argument cannot 
Preponderance of Evidence" (Case &: Com- be Pl!rmitted. You might as well argue upon 
ment. 1913, XIX. 827). the effect of any other particular doctrine. for 

§ 936. 1 Anlc. § 518. instance, if the witness belongs to a sect which 
• In 1696. Sir John Friend's Trial. 13 How. holds that the duration or exbmt of future pun

St. Tr. 31. 43. Si, L. C. J. Holt said that such ishment will be lcss than it will be according to 
evidence (in that case. against the prosecution's the tenets of a different sect "). 
witnesses) .. hath no weight." But the prior 4 The statutes cited below are quoted in full 
practice had been clear: 1678. Ireland's Trial, ante, § 488. and posl. § 1828; Ariz. Const. 1910. 
7 How. St. Tr. 79. 100 (L. C. J. Scroggs: "But I. § 12. and the other Constitutions quoted 
if you have a religion that can give a dispensa- flOBI, § 1828; Rev. St. 1913, P. C. ,1226. 
tion for oaths. sacraments, protestations. and seillble; Colo. C,omp. St. 1921, § 6555. 1It17ible: 
falsehood!> that are in the world. how can you Ga. Rev. C. 1910. § 5857; Ind. Burns' Ann. St. 
expect we should believe you? "); 1679, Whiet- 1914. § 529; I a. 1877. State I). Elliott. 45 la. 
brl!ad's Trial, 7 How. St. Tr. 311, 386 (to be a '86; 1881, Searcy 10. Miller, 57 Ia. 613. 10 
Roman Catholic went to the witness' credit). N. W. 912 (under a statute providing that all 

11856. Darby tl. Ousoley, 1 H. &: N. 6, 10 facts formerly disqualifying may now be used 
(where the question excluded concerned the in discredit; erroneous); Me. Rev. St. 1916. 
belief of the witness in certain alleKed doctrines c.87" Ill; MaliS. Gen. L. 1920. c. 233. ,19; 
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and Constitutions justly reject even this much use of theologic hetero
doxy.s 

§ 937. Race. The racial disqualifications (of the Negro and of the Chi
nese) that once existed in some States ha\'e been abolished (ante, § 516); 
and it may be assumed as law that, where no express enactment provides. 
nativity in a specific race is in no way to be treated as involving a general 
tendency to avoid the truth.1 A broader acquaintance with the various 
types of human nature in the world is beginning to convince us that the vir
tues and the failings are found in all, and with little racial difference. Any 
attempt to attribute a rooted lack of veracity to anyone branch of the hu
man family is based on a self-conceited assumption or a narrow experience: 

1902, RAY, J., in U. S. v. Lee Huen, 118 Fed. 442, 463: "This Court cannot assent 
to the proposition that in one of these [deportation) cases a witness for the person sought 
to be deported is interested merely because he is a Chinese person. . .. There is no 
rule of law that justifies the assumption that a Chinese person is more interested in his 
countrymen than is a person of some other nationality in his. A Yankee may testify for 
a Yankee, but he is not therefore interested. An Irishman may testify for an Irishman. 
an Englishman for an Englishman. a German for a German; but such witnesses are not. 
in thc eye of the law, interested. No discredit can legally attach to the testimony of a 
person because he gives his evidence in behalf of a party belonging to his own nationality. 
A Chinese witness in one of these cases, if engaged in securing the entrance of Chinese per
sons into the United States, is open to suspicion; and if he is engaged in aiding tha en
trance of such a person, and gives e\"idenl'C in that behalf, he is interested. and such fact 
legitimately tends to discredit his testimony. We are all brothers in the family of Adam, 
-' all brothers in the national family to which by birth or adoption we belong; but these 
tics of race or color do not make us interested \\"itnesses when we testify in court, \\;thin 

1860. Com. ~. Burke. 16 Mass. 3:l (holding that 
G. S. c. 131. § 12. allowing religious belief to be 
used to discredit. did not alter the law as to the 
mode of proof): Minn. Gen. St. § 5658. semble; 
N. M. Annot. St. 1915. § 2165: N. Y. 1891. 
People ». Most. 128 N. Y. 108. 27 N. E. 970 
(belief in /l Supreme Being): 1903. Brink 11. 
Stratton. 176 N. Y. 150. 68 N. E. 148 (similar: 
two judges dissenting: good opinion by Cullen. 
J .. diss.): Pa. St. 1909. Apr. 23. Dig. 1920. 
§ 21833. Witnesses (quoted post. § 1828): 
S. C. 1892. State 11. Turner. 36 S. C. 534. 543. 
15 S. E. 602 (on cross-examination here); 
Term. Shannon's Code 1916, § 5593: 1871, 
Odell r. Koppec, 5 Rcisk. Teun. 91. 

'1887. People 11. Copsey. 71 Cal. 548. 550. 
12 Pac. 721 (that he was a person" who enter
tained no religious belief". excluded): 1882. 
Bush D. Com .• 80 Ky. 244 (the Constitutional 
pro\ision "was intended to prevent any 
inquiry into that belief" as affecting credi
bility): 1904. Louisville & N. R. Co. ~. 
Mayes. Ky. • 80 S. W. 1095 (foregoing 
csse followed): 1858. People 1>. Jenness. 5 
Mich. 305. 319 (under statute: excluding 
both questions to the witness and outside 
testimony) : 1879. Free 11. Buckingham. 59 
N. R. 219. 225 (it is "not customary"): Vt. 
Stats. 1894. § 1244. 

For the propriety of ascertaining the most 
bindino /OTm of oath. sec post. § 1818. 

For the privilege against' disclosing religious 
belief. see post. § 2214. 

For religious belief as disqualifying. sec antr. 
§ 518. 

For willingness to lie. sec post. § 957. 
§ 937. 1 Aa:OTd: 1897. Shelp~. U. S .• 26 

C. C. A. 570. 81 Fed. 694 (an Indian ill not as 
such to be discredited): 1902. U. S. ~. Lee 
Ruen (quoted supra): 1915. Campb.ell v. U. S .. 
9th C. C. A .• 221 Fed. 186 (Indians): 1919. 
Skuy 11. U. S .• 8th C. C. A .. 261 Fed. 316 (a 
Jew is not as such to be cliscredited); 1917. 
Vee Chung 11. U. S .• 9th C. C. A .• 243 Fed. 126 
(Chinese): 1896. People 1>. Foo. 112 Cal. 17. 
,\4 Pac. 453 (Chinese); 1910. State r. Lcm 
Woon. 57 Or. 482. 107 Pac. 974 (revengeful 
trait of Chinese in a factional feud. not admit
ted; approving the text above at § 516). 

Compare the Federal rule requiring COT
ro/JOTation for a Chinese witnellS (posl. § 2066). 

From the point of view of psychology as 
applicable to argument before the jury (not 
the rules of AdmillSibility). see the materials 
collected in the present author's "Principles of 
Judicial Proof. as gi\'en by Logic. Psychology 
and General Experience. and illustrated in 
Judicial Trials" (1913). §§ 164 171. . 
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the rule that permits interest to be used as a discrediting circumstallce. If it affimlatively 
appears that s .... itness has s bias in favor of persons of his own nationality, in whose behalf 
he is testifying, or against the other party to the litigation, or a bias in favor of persons of 
his own nationality generally, or against those of another nationality, such fact ms!, be 
used to discredit his testimony." 

§ 938. Age and Sex in General. Age and Sex do not constitute defects 
or abnormalities, hut merely varieties in the normal mental organization. 
Nevertheless, those variations undoubtedl~' have some bearing on testimo
nial tendencies. If those specific tendencies could be known with any definite
ness, and used with fair accuracy in concrete diagnosis, there is no reason 

-' why judicial practice should not make use of that knowledge and skilL 
Modern psychology pursues gradually the path of revelation in this field. 

Already something is known, though it is scarcely usable in judicial prac
tice.1 The progress of science will in time enlarge the methods available for 
judicial trials. 

C. EXPERIENTIAL INCAPAC!TY 

§ 939. General Principle. For testimony upon some subjects an Experi
ential Capacity is necessary (a,nte, § 555), and must be shown' prima facie' 
before the witness may speak. By way of impeachment, then, the lack of 
this capacity, in a greater or less degree, is relevant. How it is to be evi
denced by specific instances is another question (P(),~t, § 991). It is enough 
here to note that the general quality of such incapacity may be offered to 
discrediU No questions seem to have arisen of the sort already noticed as 
to Character.2 It may be assumed in general that the discrediting quality 
offered must be in kind the same as that required in advance to show com
petency; and that incapacity at a former time may be used as the basis of 
the argument in the same way that character at a former time may be used. 

D. EMOTIONAL INCAPACITY (BIAS, INTEREST, AND CORRUPTION) 

, .§ 940. General Principle. Impartiality of Fetling (Emotional Capacity) 
is no longer regarded as an essential preliminary to testimony (ante, § 576), 
except in a few instances. But th~~orce of a hostile emotion, as influencing 
the probability of truth-telling, is S,till recognized '-as'-import~nt; and a par
tiality ofmirid is therefore always relevant as discrediting the witness and 
affecting the weight of his testimony. 

§ 938. 1 From the point of view of logit) 
and psychology 119 applicable to argument be
fore the jUry (not the rules of Admissibility). 
see the materials collected in the present au
thor's .. Pricciples of Judicial Proof, as given 
by Logic, Psychology, and General Experience. 
and illustrated in .Judicial Trials" (1913). 
U 172-178 (age), n 179-190 (sex), 

• 939. 1 1844, Washington I). Cole, 6 Ala. 
214 (that a pret<'nded medical witness was not 
110 physician, alloved). 

From the poht of view of psychology 1105 

applicable to argument before the jury (not thr 
rules of Admissibility), see the materials col
lected in the present author's .. Principles or 
Judicial Proof, as given by Logic, Psychology. 
and General Experience, and illustrated in 
Judicial Trials" (1913), §§ 22(}-231. 

2 As with Character. so here, a question hili! 
been raised under the Opinion rule whether one 
person may testify directly to another's lack of 
Experiential Capacity; the authorities are 
dealt with post, § 1984. 

Compare also U 67. 87, 208. ante. 
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But it is practically of rare occurrence that we attempt directly to prove 
this partiality of mind; we are usually able to get at it only by inference 
from some specific circumstance; for example, we infer partiality from the 
circumstance that the witness is a party in the cause, or is a brother of a 
party, or has on some occasion expressed hostility to the opponent, or has 
received money for his testimony. In such cases we are concerned with an
other question, i.e. how to etwence this partial-ill! of mind; and this falls prop
erly under other principles (post, §§ 948-968). Where it is thought worth 
while, however, there is no objection to a direct question, " Are you not anx
ious to have the defendant convicted? "1 

As in the case of Character (ante, § 927), a partiality of mind at someJormer 
time may be used as the basis of an argument to the same state at the time 
of testifying; 2 though the ultimate object is to establish partiality at the 
time of testifying.3 

§ 9'0. • As with Character and Experi
ential Capacity. the Opinion rule has here also 
heen rashly invoked to exclude such testimony. 
the absurdity of the sugge~tion being here more 
pronollnced ; the rulings are collected post. 
§ 1963. 

The modern emo.sculation in this country of 
the judicial function has raised some questions 
entirely novel in the history of the common law. 
The principle that the judoe is not to charoe the 
jury upon matters of fact. as distinguished from 
matters of law. hu.s led. amon~ other things, to 
doubting whether the judge may tell the jury 
that bias or interest affects thil weight of testi
mony. This doubt, however (an instance of 

which may be found in Hess I). Lowrey, 122 
Ind. 234. and People r. Shattuck, 109 Cal. 673. 
42 Pac. 315" has nothing to do with our present 
subject; compare § 968, post. 

From the point of view of psychology as 
applicable to argument before the jUry (not the 
rules of Admissibility). see the materials col. 
lected in the present author's .. Principles of 
Judicial Proof. as given by Logic, Psychology. 
and General Experience, and illustrated in 
Judicial Trials" (1913). §§ 203-216. 

: Post, § 950. 
J 189!!. Consaul r. Sheldon, 35 Nebr. 254. 52 

N. W. 11M. 
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BOOK 1, PART 1, TITLE II {CHAP. XXXI 

II (continued): TESTIMONIAL IMPEACHMENT 

TOPIC II: EVIDENCING BIAS, INTEREST, AND CORRUPTION 

(BY CONDUCT AND CIRCUMSTANCES) 

CHA.PTER XXXI 

INTRODUCTORY 

§ 943. General Principle; No Pro
hibition agaiDst Extrinsic Testimony. 

§ 944. Cross-examination; Broadness 
of Scope. 

§ 945. Kinds of Evidence. 
§ 946. Same: Demeanor of the Witness, 

as evidence. 
A. BIAS 

§ 948. General Princil?le; Particular 
Circumstances always admIssible. 

§ 949. Relationship and other External 
Faets as Evidence. 

§ 950. Expressions and ConctueL as 
Evidence. 

§ 951. Details of a Quarrel on Cross-
• • exammation. 

§ 952. Explaining away the Expressions 
or Circumstances; DetaiL~ on Re-examina
tion. 

§ 953. Preliminary Inquiry to Witness. 

B. CORRUPTiON 

§ 956. Geners Principle. 

§ 957. Willingness t? Swear Falsely. 
§ 958. Offer to TestIfy Corruptly. 
§ 959. Confession that Testimony was 

False. 
§ Attempt to Suborn another Wit-

ness. 
§ 961. Receipt of Monev for Testimony; 

Payment of Witness' Expenses. 
§ 962. Mere Rejection of Offer of a 

Bribe. 
§ 963. Habitual False Charges, and 

Sundry Corrupt Conduct. 
§ 964. Preliminary Inquiry to the Wit

ness. 

C. INTEREST 

§ 966. General Principle; Parties and 
Witnesses in a Civil Case. 

§ 967. Accomplices and Co-indictees in 
a Criminal Case. 

§ 968. Accused in a Criminal Case. 
I 969. Bonds, Rewards, Detective-Em

ployment, Insurance, etc., as affecting 
Interest. 

• INTRODUCTORY 

943. General Principle; No Prohibition against Testimony. 
various qualities available for impeachment having been surveyed, and 

their limitations marked out (Topic I), the next topic (ante, § 876) concerns 
allowable modes oj evid~ng those qualitie8. 

These sources of evidence will be chiefly either the conduct of the w,itness 
or ezternal circumstances. The evidence will thus consist most commonly 
of particular acts of behavior or particular events. Thus the distinction al
ready noted (ante, § 878), between extracting the impeaching facts on cross
examination and presenting them by other witnesses, becomes now of vital 
importance. It is con.venient to notice firSt (Topic II) those qualities for the 
evidencing of which this prohibition of extrinsic testimony does not apply, 
namely, the qualities of Bias, Corruption, and Interest, . all being merely 
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varieties of the single quality of emotional partiality (ante, § 940). Cross
examination will here be an important but not the exclusive mode of presen
tation; the chief inquiries will concern the relevancy of the various kinds of 
conduct and circumstances, and the occasional bearing of considerations of 
auxiliary policy (ante, § 42). Under Topic III may afterwards be considered 
the evidencing of Moral Character and other qualities, to which the prohi
bition of proof by extrinsic testimony commonly applies. 

In general, then, there is for the present class of qualities no such prohibi-
• tlOn: 

1858, RICE, C. J., in jfcHugh v. State, 31 Ala. 320: "In considering the various modes 
by which the credit of a witness may be assailed, Courts must observe the distincti.:m be
tween an attack upon his general credit, and an attack upon his credit in the particular 
case. Particular facts cannot be given in evidence to impeach his general [i.e. moral 
character] credit oni/, but may be to affect his particular credit, that is, his credit [due 
to bias or interest] in the particular cause. Thus, the general credit of a witness for the 
prosecution may be unassailable; he may be hostile to the prisoner, and on cross· exam
ination may deny that he is so; in such case, who can doubt the right of the prisoner to 
prove the hostility?" 

§ 944. . Broadnesa of Scope. But even in this first 
class of evidence we find the influence of a part of this above principle, a 
species of corollary, which provides that in extracting evidence by cross
examination the largest possible scope shall be given to evidence attempted 
to be procured in that way; the scope in a given instance being left chiefly 
to the discretion oj the trial Court. This principle strictly grows out of the 
doctrine that extrinsic testimony should be excluded, and is intended some
what as an offset to that exclusionary rule; it has therefore no essential 
application to such evidence as does not come within that exclusionary rule. 
Yet it is commonly spoken of as not so restricted, but as applying to all sorts 
of discrediting evidence. 

(1) Throughout all the ensuing sorts of evidence, then, there is to be under-( 
stood a gener~Lcllno.IL~~~~2.n cross-cxamillation _ the. rq'!lgc. oLey.id~nce that l 

-"- .--' ... - -. . 
may be elicited. for .any. purpose of. discrediting is to be. very liberal: 1 

• 9U. 1 It is unnecessary here to collect examination is especially allowable in issues 
all the cases in which this doctrine has been involving fraud. and secondly. that its limits 
uttered. first. because it is an unquestioned are left to the detel ",ina/ion oj the trial Court: 
truism. and secondly. because like most com- Fed. 1861. Johnston 1>. Jones. 1 Black 216. 226; 
monplaces it is too indefinite to be of service as 1873. Rea 1>. Missouri. 17 Wall. 542; 1876. 
a rule. for it always yields when it comes in con- Storm v. U. S .• 94 U. S. 54 (further declining to 
ftict with any definite rule; some of the more interfere ·with that discretion simply because 
detinite rules that are applicable to cross- the answer might have furnished other wit-
examination will be found ante. §§ 768-785 neeses who could have disproved the oppo-
Cleading questions. etc.). post. §§ 981-983 nent's case); 1892. Eames 1>. Kaiser. 142 U. S. 
(conduct affecting character). U 992-994 488. 12 Sup. 302; 1894. Blitll 1>. U. S .• 153 U. 
(testing the memory. etc.). §§ 1004. 1022 (col- 1::1. 300. 312; 1899. Davis ~. Coblens. 174 U. S. 
lateral contradiction. etc.). and U 1871. 1885 719. 19 Sup. 832; Ala. 1857. Stoudenmeier 1'. 

(disclosing the purpose. order of putting in Wilson. 29 Ala. 564; 1859. Seale I). Chambliss. 
the case). 35 Ala. 21; 1895. Long v. Booe. 106 Ala. 570. 

In the following cases two things are usually 17 So. 716; 1896. Rhodes Fum. CI. I). Weedon. 
emphusized. first. that this broud scope of the 108 Ala. 252. 19 So. 319; 1897. Nelms 11. 
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1840, REDFIELD, J., in Stevens v. Beach, 12 Vt. 587: "It is no doubt competent for the 
party to put almost any question, upon cross-examination, which he may consider im
portant to test the accuracy or veracity of the witness." 

1842, HUBBARD, J., in Perkins v. Ada71l.8, 5 Mete. 48: "A witness may always be sub
jected to a: strict cross-examination as a test of his accuracy, his understanding, his in
tegrity, his biases, and his means of judging." 

1843, SHAW, C .. J., in Hathaway v. Crocker, 7 Mete. 266: "In cross-examination, an 
adverse party is usually allowed great latitude of inquiry, limited only by the sound dis
cretion of the Court, with a view to test the memory, the purity of principle, the skill, 
accuracy, and judgment of the witness, the consistency of his answers with each other 
and with his present testimony, his life and habits, his feelings towards the parties re
spe(·tively, and the like; to enable the jury to judge of the degree of confidence they may 
safely place in his testimony." 

1885, D ... m-ORTH, J., in Langley v. Wadsworth, 99 N. Y. 63, 1 N. E. 106: "So far as the 
cross-examination of a witness relates either to facts in issue or relevant facts, it may be 
pursued by counsel as matter of right; but when its object is to ascertain the accuracy or 
credibility of a witness, its method and dUrL tion are subject to the discretion of the trial 
jUdge, and unless abused, its exercise is not tho: subject of review." 

It may be doubted whether in practical effect this canon enlarges the rules 
of relevancy. Probably it merely leaves the trial Court to pass upon the 
matter of relevancy without revision from above. l\:Ioreover, in many sorts 
of evidence even this effect is not given, for strict rules of relevancy are re-

Steiner, 113 Ala. 562. 22 So. 435; 1902. South- St. R. Co .• 193 Mass. 246. 79 N. E. 2(i7; 
ern R. Co. 11. 1'lrant!ey. 132 Ala. 655. 32 So. IS21. Freeman 11. Freeman, -- Mass. • 130 
300; 1905. Birmingham R. & E. Co. v. Mason. N. E. 220 (divorce); Mich. 1899. Bennlltt v. 
144 Ala. 387, 39 So. 590; Cal. C. C. P. 1872, Eddy. 120 ~lich. 300. 79 N. W. 481; Mo. 
, 1868 (in trial Court's discretion, collateral 1906. State v. Standard Oil Co.. Mo. , 91 
facts may be inQuired into ... when it affects the S. W. 1062; Nebr. 1894. Omaha Nut'l Bank r. 
credibility of a witness"); 1895, Sandell 1'. Thompson. 39 Nebr. 269. 275. 2S.~ 57 N. W. 
Sherlnan. 107 Cat 391. ~O Puc. 493; 1899, 997; 1897. Davis v. State. 51 ."ebr. 301. 
People to. Westlake, 124 Cal. 452.57 Pac. 465; 70 N. W. 984; N. H.: 1849. Seavy r. Dear-
Colo. 1903. Porter v. People, 31 Colo. 50B, 74 born, 19 N. H. 355 ("a great deal of lati-
Pac. 879; Col. (D.) 1898. Davis v. Coblcns. 12 tilde is allowed for the purpose of testing the 
D. C. App. 51. 5.1; 1899, Horton v. U. S., 15 memory. the capacity. or the honesty of the 
D. C. App. 310. 324; Conn. 1846. Steene v. person under examination "); 1879. Free r. 
Aylesworth, 18 Conn. 244. 254; 1868. Kelsey Buckingham. 59 N. H. 219. 226; N. J. 1872. 
v. Ins. Co., 35 Conn. 225. 233; 1889. State II. Jones v. Ins. Co .• 36 N. J. L. 29. 42; N. JI. 
Duffy, 57 Conn. 528, 18 Atl. 791; Fla. 1903. 1896. Borrego II. Tenitory, 8 N. M. 446. 46 
Volusia Co. Bank II. Bigelow, 45 Fla. 638. 33 Pac. 349; 1900. Orange Co. }'. E. v. Hubbell. 
So. 704; Hllu:. 1900. Merricourt v. Norwalk 10 N. M. 47, 61 Pac. 121; N. D. 1905. State 
F. I. Co .• 13 How. 218. 226; Ill. 1889, Tudor v. Foster. 14 N. D. 561, 105 N. W. 938; Oh. 
Iron Works v. Weber. 129 Ill. 535. 21 N. E. 1877. Martin r. Elden. 32 Oh. St. 282. 287; 
1078; Ind. 1891. Pennsylvania Co. v. New- Oklo 1905. Guthrie II. Carey. 15 Okl. 276. 81 
meyer, 129 Ind. 405. 28 N. E. 860; 1895. Me- Pac. 431; 1921. Mathews v. State, Okl. Cr. 
Donald v. McDonald. 142 Ind. 55. 41 N. E. , 198 Pac. 112 (conspiracy to defraud); Or. 
342; 1905. Smith v. State. 165 Ind. 180. 74 1895. Maxwell v. Bolles. 28 Or. 1,41 Pac. (i61; 
N. E. 983; Kan. 1902. Bassett v. Glass. 65 Pa. 1893. Myerstown Bank v. Roessler. 186 
Knn. 500. 70 Pac. 336; Ky. C. C. P. 1895. Po. 431. 40 At!. 963; S. C. 1905. State ". 
, 593 (quotlJd anie, § 981. n. 4); 1904, Fuqua V. Saula, 70 S. C. 393. 50 S. E. 17; Utah: 1895. 
Com., 118 Ky. 578. 81 S. W. 923; La. 1852. People v. Thiede. 11 Utah 241. 39 Pac. 837; 
State V. Benjamin, 7 La. An. 47. 49; 1896, 1899. Cahoon II. West. 20 id. 73. 57 Pac. 715; 
State V. Southern, 48 La. An. 628. 19 So. 668; VI. 1902. State V. Bean. 74 Vt. 111. 52 Atl. 
Me. 1874. Sturgisv. Robbins. 62 Me. 289. 292; 269; 1913. Miller II. Pearce. 86 Vt. 322. 85 
Mass. 1873. Miller V. Smith, 112 Ma,,~. 470 At!. 588; l'a. 1905, Worrell v. Kinnear. 103 
("to test the truthfulness, judgment. and Va. 719. 49 S. E. 988; Wis. 1922. Fernhaber V. 

ch)dibility"); 1903. Jennings II. Rooney, 183 Cream City Cartage Co., Wis. ,186 N. W. 
Mnss. 577, 67 N. E. 66[>'; 1906, Greer v. Union 175 (tranHfer in fmud of creditors). 
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• 

quired to be followed. While it must be kept in mind, then, as representing 
a broad underlying tendency, it can hardly be trusted as a general guide 
and never as overriding any other concrete rule. 

(2) But the foregoing doctrine concerns at most the subject and SC6pe of 
facts that may be covered. It does not concern the peculiar virtues of cross
examination as a mode of extraction distinguished from direct examination. 
The contrast here is between cross-examining a witness already called. and 
calling new witnesses. not between the cross-examination and the direct 
examination of the same witness. In the latter aspect, cross-examination is 
a right, because of its efficacy in securing more than could have been ex
pected from a direct examination bj' a friendly examiner. The peculiar 
virtues which thus elevate cross-examination into a right are to be considered 
under another head (post, § 1368). 

TOPIC II: BIAs, h"TEREST, AII."D CORRUPTION, ''\ 
\ 

EYIDI-;NCED BY COIl.1)UCT AND CmCUllSTANCES ,) 

§ 945.' Kinds of Evidence. Three different kind.~ of emotion constituting 
untrustworth;.;' Partiality lllay be broadly distinguished, . Bias, Interest, and 
Corruption. Bias, in common acceptance, covers all varieties of hostility or 
prejudice against the opponent personally or of favor to the proponent per
sonally. Interest signifies the specific inclination which is apt to be produced 
by the relation between the witness and the cause at issue in the litigation. 
Corruption is here to be understood as the conscious false intent which is 
inferrible from giving or taking a hribe or from expressions of a generai 
unscrupulousness for the case in hand. 

The kinds of evidence available are two, (a) the circll1lwtances of the wit
ness' sitllation, making it 'a priori' pl'obable that he has some partiality of 
mind for one party's cause; (b) the conduct of the witncss himself, indicating 
the presence of such partiality, the inference here being from the expression 
of the feeling to the feeling itself. These two sorts currespond to two of the 
three generic sorts of all circumstantial evidence (anie, § 43), Prospectant 
and Retrospectant. 

§ 946. Same: Deme&llor of the Witness, as evidence. The conduct of the 
witness is formall~T offered in evidence, when it has occurred outside of the 
cOllrt-room. But it is no less admissible when exhibited in the court-room 
and on the stand, even though no formal offer of it is then required. The 
demeanor of the witness on tlte stand may alway:; be considered by the jury 
in their estimation of his credibility. 1 

5 946. I 1901. Blair v. State. 69 Ark. 558. 593.32 N. E. 431; 1904. Hauser II. People. 210 
114 S. W. 948; 1860. Evans v. Lipscomb. 31 Gil. 111.253.71 N. E. 416; 1868. Callanan 1'. Shaw. 
107; 1897. Georgia H. I. Co. zo. Campbell. 102 24 In. 447; 1885. Jennings v. Machine Co .• 138 
(la. 106. 29 S. E. 148 ("personal appearallce" Mass. 594. 598; 1899. Kirchner 1'. Collins. 152 
thought not to be properly considered); Ga. Mo. a94. 53 S. W. 1081; P. I. C. C. P. 1901. 
Rc\·. C. 1!110. § 5732; Ida. Camp. St. 1919. § 273. 
§ 7935; 1892. Purdy 1'. People. 140 Ill. 46. 50. Compare the rule for an accuaed'/I demcllIIor 
29 N. E. 700; Siebert v. People. 143 Ill. 571. during trial (ante. § 274). 
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So important has this form of evidence been deemed in our system of pro
cedure that by a fixed rule of Confrontation (post, § 1395) the witness 'is 
required to be present before the tribunal while delivering his teztimony. 
The main feature of contrast between the civil-law and the common-law 
systems of taking evidence was the difference between' viva voce ' testimDn~' 
and written depositions. Only when the former cannot be pro(~ured is the 
latter allowed to be employed. The witness' demeanor, then, without any 
definite rules as to its significance, is always assumed to be in evidence. 2 

A. BIAS 

§ 948. General Principle; Particular Circnmstances always sdmissible. 
-'-"The doctrine of excluding facts offered by extrinsic testimony (post, § 979) 

I" has never been applied to this subject.l No explanation for this seems ever 
" 

to have been clearly expressed. The reason, however, is probably this, that 
particular conduct and circumstances form the only means practically avail
able for effectively demonstrating the existence of bias. Another witness' 
individual knowledge of the witness' bias is seldom asked for,2 and would not 
be trusted without a specification of the grounds for the belief; and reputa
tion is out of the question; so that the conduct of the witness and the cir
cumstances of his situation become practically the sole available material. 
This class of facts, then, may be offered either by extrinsic testimony or b~· 
cross-examination, without discrimination against the former.3 

Distir ;uish here the application of the Opinion rule, to exclude testimony 
to another person's state of mind (post, § 1962). 

§ 949. Relationship and other Extemal Pacts as Evidence of Bias. The 
runge of external circumstances (ante, § 945) from which probably bias 
may be inferred is infinite. Too much refinement in analyzing their proba
ble effect is out of pla.ce. Accurate concrete rules are almost impossible to 
formulate, and where possible are usually undesirable. In general, these 
circumstances should have some clearly apparent force, as tested by experi-

J See posl. § 1395, for passages expounding 
the value of an opportunity to observe the wit
ness' demeanor. 

§ 948. 1 This has seldom been eyen ques
tioned: 1858. McHugh to. State. 31 AlII. 320 
(quoted. ante, § 943); 1917. Eppison v. State, 
82 Tex. Cr. 364, 198 S. W. 94~ (pandering); 
1833. Raey v. BaySIJ. 1 Leigh 331. 

t Whether it is admissible under the Opinion 
rule is noticed post, § 1964. Compare alro 
f 6&1, ante. 

• It has been said that where the witness in 
gllneral admits the existence 01 biCl8, no further 
inquiry into circumstances will be allowed, 
either on cross-examination or othel'wise; the 
notion being that it is a waste of time to allow a 
further attempt to prove a thing already con
ceded: 1879. State v. Glynn, 51 Vt. 580 (" the 
witnesa in this case admitted that she had 

unfriendly feelings against the prisoner, :md 
such inquiry is so coUateral to the issue that II 
court will never pemlit detail, but only the 
general inquiry whether the witness is friendly 
or otherwise"; here the question asked was, 
"Have you ever told S. that yoU would get the 
old man [the defendant) into State prison if )'ou 
could ?"). But this view is unsound; because 
a general admission of the existence of bias can 
never be so vhid and forceful as the inference 
from his situation or his utterances. The doc
trine has no support elsewhere; 1869. Blake v. 
Damon, 103 Mass. 207. 209 (repudiating the 
argument that "the witness should first be 
asked if he has bias, and to what extent; if he 
concedes bins. then it is wholly collateral to 
inquire into the circumstances showing it ") ; 
and cases ('ited ante, § 940. 
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ence of human nature, or, as it is usually put, they should not be too re-
mo~.1 . 

Amung the coml~oner sorts of circ.!!~§!a!lgeJ~ ar,~ ,alLthose. involving some 
illt-imnl.e.'-JamRu rclcifionsl!tjrt;ooni'of the parties by blood or marriage or 
illicit intercourse,!: or some such relationship to a person, other than a 'party, 
who is involved on one or the other side of the litigation,3 or is otherwise 

• 

§ 949. I 1869, State t. Dee, 14 Minn. 35: 
1882. Langhorne~. Com .. 76 Va. 1016 (limiting 
this mode of showing bias to circumstances 
~trongly significant). Whether. without. re
sorti:Jg to this evidence. the witness may be 
asked direcll!/ whether he is biassed, has b~en 
already considered ante. § § 940. 948. 

'In the following rulings the circumstance 
WIIS admitted. except where otherwise noted: 
EXGI~"ND: 1836, ThomiLs ~. David, 7 C. & P. 
:I50 (mistress Qf the plaintiff); CANADA: 1906. 
R. v. Finnessey, 11 Onto L. R. 338 (similar to 
Thomas 1:. David, 8upra; cited more fully 
fIOsl, § 986, n. 11); USlTED STATES: Federal: 
1!i88, U. S. t'. Davis. 33 Fed: 865 (near 'rela
tives): Alabama: 1900, Martin v. State, 125 
Ala. 64, 28 So. 92; 1905, Funderburk v. State. 
145 Ala. 661. 39 So. 672 (rape; marital separa
tion of the woman's brother-in-law, testifying 
for the defend an t, allowed to be shown for the 
State): California: 1868, L~'on v. Hancock. 
35 Cal. 377 (wife); Georgia: Code 1910. 
§ 5878. P. C. § 104.9 (feelings and relationship 
to parties, admissible): 1886. Simpson v. State, 
78 Ga. 97 (relationship); 1901, Cochrp..n to. 
State, 113 Ga. 726, 39 S. E. 333 (brothers, and 
others); 1906, Perdue r. State, 126 Ga. 112, 
54. S. E. 820 (paramour of the defendant); 
1905. R.~wlins tI. State, 124 Ga. 31. 52 S. E. 1 
(hostility between the families of deceased and 
accused); Idaho: 1904.. State v. Harness, 10 
Ida. 18, 76 Pac. 788 (rape; illicit relations of 
the woman's sister with a third person, admit
ted to show the sister's motives for her testi
mony); Indiana: 1896, Smith v. State, 143 
Ind. 685, 42 N. E. 913 (assault with intent to 
kill; the prosecuting witness' sist~r having 
testified for the defendant, her relations with 
bim were admitted to &how bias) ; 1900, Keesier 
tI. State, 154 Ind. 242, 56 N. E. 232 (" near 
relatives"); 101ea: in the following three cases 
a wife's testimony was held not to be dis
credited by her relationship: 1859. State v. 
Rankin, 8 Ia. 355 (Wright, C. J .• diss.); 1865, 
State IJ. Collins. 20 la. 85, 92; 1876, 
State II. Bernard, 45 Ia. 234; contra: 1859. 
State II. Nash, 10 Ia. 81, 89; Kentw;kll: 1895, 
Preston 11. Dills, Ky. • 32 S. W. 945 (re
lations!!ip should not .. discredit" (i.e. reject 1) 
the testimony); 1:;96, Holly II. Com., Ky. 
-,36 S. W. 532 (that a female witness for the 
defendant had lived with him without being 
married); 1898, Franklin v. Com., 105 Ky. 
237,48 S. W. 986 (killing of n woman said to 
have been seduced; that a witness for the 
prosecution was the real seducer. admissible); 

Louisiana: 1881. St!lte t'. Willingham. 33 La. 
An. 537 (relationship); 1896. State n. Johnson, 
48 La. An. 437, 19 So. 476 (defendant's mis
tress); Missouri: 1901, State n. Fisher. 162 
Mo. 169, 62 S. W. 690 (relationship); 1919. 
State v. Cole, -.- Mo. • 2!3 S. W. 110 (murder; 
to show bias of a woman 'I"';itness for the 
cution. cross-examination to illicit acts with 
defendant was nllowed, but not proof of such 
acts by other witnesses): N arlit Carolina: 
1846, State v. Ellington, 7 Ired. 66 (parental 
and fraternal relutions); 1847. State to. Nash. 8 
Ired. 36 (same); 1858, State v. Nat, 6 Jone1< 
L. 117 (fellow-slaves); 1897, State v. Apple. 
121 N. C. 584, 28 S. E. 469 (father and 
mother): 1897, State r. I.ee. 121 N. C. 544, 28 
S. E. 5.52 (defendant's wife): Philippine 181. 
1913. V. S. v. Estrada. 24 P. -.3.4.01.410 (mother 
of accused) ; South Dakota: 1896, State n. Smith. 
8 S. D. 547. 67 N. W. 619 (relationship): 
WisC01u<in:' 1895, Porath v. State, 90 Wis. 527. 
63 S. W. 1061 (illicit. relations; excluded. 
wrongly). 

It should be understood that relationship is 
merely a circumstance which may be invoked by 
coul18el as discrediting the witness; but it does 
not follow that the jurY must so use it. The • • 

confusion of tbc first with the second result 
serycs in Pllrt to explain the conflict of rulings. 

• Here the circumstance has usually been 
excluded; but the rulings are too finical; a 
complete exposure of the relations is better: 
Ala. 1899, Lodge Il. State, Z22 Ala. 97, 26 So. 
210 (that the father of a child-witness was 
hostile to the opponent, admitted); 1903. 
Stall v. State. Ala. -,34 So. 680 (that the 
witness was the husband of the deceased's 
washerwoman. excluded); Cal. 1875, People 1:. 

Parton, 49 Cal. 637 (mere marital relationship 
of witnesses to person claimed to haye con
spired to prosecute falsely the defendant, ex
cluded); Fla. 1904.. Adkinson 1:. State, 48 Fla. 
1. 37 So. 522 (questions as to the witness' 
daughter's illicit relations with the defendant'!! 
brother, excluded); IU. 1911, People 11. Good
rich, 251 m. 558, 96 N. E. 542 (embezzlement 
of Mrs. M.'s money: cross-examination of 
Mrs. M. by defendant's counsel as to ber past 
improper relations with defendant, excluded. 
though the Court would have held it admis
sible had Mrs. M. been called for the defendant: 
erroneous, and queer in its notion of human 
nature); l\[inn. 185!l. State t·. Bilansky, 3 
Minn. 246, 249, 260 {criminal intimacy of a 
female witneSB for the prosecution with a man 
with whom the female defendant was also 
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prejudiced for or against one of the parties. The relation of employment, 
present or past, by one of the parties, is also usually relevant-:-4- .- --. 

intimate, rejected as too remote to show 411, 82 Pac. 339 (membership in the same 
probable jealoutiY and bias); Mo. 1859, State miners' union); 1920, People v. Burch, Cal. 
v. Montgomery. 28 Mo. 594 (bias to third App. • 189 Pac. 716 (injunction under the 
persons, excluded. "no matter in what relation, red.light abatement law; amount and con. 
however else they may stand to the party"; tingency of compensation due to witnesses who 
here bias against the defendant's husband); were agents of a law enforcement league . 
• V. D. 1904. Hogen v. Klabo. 13 N. D. 319.100 admitted); Illinois: 189S. Donley v. Dough· 
~. W. 847 (pecuniary relations of plaintiff and erty. 174 Ill. 582.51 N. E. 714 (employment 
his principal witness. ndmitted); N. M. 1919, by a party. admissible); 1903. Chicago C. R. Co. 
Henderson v. Dreyfus. N. M. • IS4 Pac. v. Carroll. 206 Ill. 31S. 68 N. E. 1087 (similar); 
819 (lihel of a political opponent; witnesses' 1909. McMahon v. Chicago City R. Co .. 239 
political affiliations. admitted); Oklo 1911. III. 334. S8 N. E. 223 (how many times the 
Henry v. State. 6 Okl. Cr. 430. 119 Pac. 278. appellant defendant's medical expert had 
(murder; that the witness for the State. wife of testified for" the street car line~ of Chicago". 
defendant. was living apart from him. as para· held too broad. since the question .hould hay'.! 
mour of the deceased. admitted); 1920. been limited to the .. numh,~ of t-~'T'~S the 
Felice v. State. Oki. Cr. • 190 Pac. 898 witness had testified for thr ,,,,IW' - • _ ; un· 
(membership in the same fraternal organization sound); Indiana,' 1900. Chicagc .,. L~ie i' .. Co. 
as the defendant; allowed); Or. 1898. Stnte V. Thomas. Ind.-.55N.E.S: ,I'.!t, .. t!!t'rthe 
V. Welch. 33 Or. 33. 54 Pac. 213 (whether he witness believed that he would;' ~'5r ';·,·;-;ed if 
had any trcuble with the defendant's brother or he testified to his own neglig ,.' ·"1"wed) ; 
mother. not proper): 1901. State V. Ogden. 39 Kentucky: 1920. Stephens V. CC , •.. tlS Ky. 
Or. 195. 65 Pac. 449 (witness' sons' quarrel 824.224 S. W. 364 (larceny of rail:')w:i property: 
with defendant. excluded); W. Va. 1880. whether the witness had not "".~lied forde
State V. Conkle. 16 W. Va. 736. 742. 757. 764 fendant in a number of cases. allowed); Massa
(nttempt to kill; a witness for the State lived chusetts: 1875. Wallace v. R. Co .• 119 Mass. 93 
in the house with the defendant and his wife; (that a witness for defendaht corporation was 
a question as to his intercourse with the latter also employed by another corporation among 
was excluded. in an obscure opinion). whose stockholders were officers of the former. 

, It is obvious that where the employment excluded in discretion); !!loo. Koplan v. Gas
is a present one. the effect is to suggest an inter- light Co .. 177 Mass. 15. 58 N. E. 183 (" the 
est (under § 969. post) rather than a personal fact that one has been discharged' for cause' 
bias; but the rulings can most conveniently be from the service of anothLf against whom he 
collected hete in one place; Federal: 1898. testifies would not ordinar ':", :.~ an independent 
Tennes.."Ce C. I. & R. Co. v. Haley. 29 C. C. A. ground of impeaehmen> ., t,lJt here allowed in 
328. 85 Fed. 534 (wages of employee-witness. discretion); Michi(Jan: 1904. Gregory V. 

as affecting credit. admissible); 1903. Wabash Detroit U. R. Co .• 138 Mt~h. 30), l1H N. W. 
S. D. Co. v. Black. 126 Fed. 721. 726. 61 C. C. 546 (here the Court l' :. lmits the (;~mr of ruling 
A. 639 (physician); Alabama: IS05. Long V. that" there must be something in 'Iw testimony 
Booe. 106 Ala. 570. 17 So. 716 (former employ- itself or in the manr.<: of the witncs6 to justify 
ment of witness' father by the party. admit- the conclusion" d 1>;<1.; ~'et the Court has no 
ted); 1897. Postal Tel. Cable Co. v. Hulsey. right to control t. ,> j!J~':' •. inferences of bias by 
115 Ala. 193. 22 So. 854 (whether a witness' some rule of law; tit:, : ;ple fact. that the wit
employment depended on the issue of his !less is the father 01 tLUsband or "(.;. Ay or 
employer's case. and why the witness was inter· employee of a party may be given just liS much 
ested. allowed); 1899. Preferred Ace. Ins. Co. or as little weight ns the jury please in affecting 
v. Gray. 123 Ala. 482. 26 So. 517 (that the their trust of the testimony; this opinion 
physician-witness was employed by the <;orpo- exhibits a radicul misappehension of the rom· 
ration insured by the defendant. allowed>; mon·law theory of testimo~y on a jury. trial; 
1900. Louisville & N. R. Co. 11. Tegnor. 125 instructions of any sort to the jury on such 
Ala. 593, 28 So. 510 (that a witness was a large subjects are out of plaet.·,; Montana: 1895. 
shipperoverdefendant·sroad. allowed; Tyson. 'Vastl r. R. Co .. 17 Mont. 213. 42 Pac. 772 
J., diss.); 1901. Alabama G. S. R. Co. v. (that a witness against a railroad company isan 
Johnston. 128 Ala. 283. 29 So. 771 (that the employee of one; nn obscure and illogical treat
witness had free transportation on defendant's ment of the subject. apparently forbidding the 
road. admissible): 1919. Jones v. Tennessee consideration of such a fact); M~80Uri: 1903. 
Coal. Iron. & R. Co .• 202 Ala. 381. 80 So. 463 Koenig V. Union D. R. Co .. ·1'13 Mo. 698. 73 
(pollution of a stream: to an expert. "if you S. W. 637 (that he WW! an ·,n", • .,ey te~tiI~'ing 
have IIot been a witness and in every case uspd for his client. allowed); ?-;;", .~fali1'P;.-~[r~: 
on the question of a nuisance in this creek for 1910. Genest V. Odell Mfg, Co .• '1~ ~:. h . .7')9, 
the last 3 years for the T. Co. ?". allowed); 77 Alt. 77 (that a physi('inn~lritnr,F{C "H ~m· 
California: 1905. People v. Cowan. 1 Cal. App. p)oyed by the insurer 0: the df'te'lt~ .. 11 lid· 
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The pendency oj civil litigation between the witness and the opponent is 
usually relevant, not only as a circumstance tending to create feeling,5 but also 
as involving conduct expressh'e of feeling (post, § 950); and while the mere 
fact of litigation upon a disconnected matter may not necessarily show bias, 
stilI it is useless to attempt to distinguish and refil1e for the purpose of ex
clusion.6 

That the witness is or has been under indictment may have several bearings; ;
(1) if the indictment, present or past, was had by the opponent's procure- ! 
ment or for an injury to him, it is relevant as having tended to excite in the-· 
witness a hostile feeling to him j 7 (2) if the indictment was procured by the 
opponent against another party to the cause, it is relevant as an expression 

mitted); New Jascy: 1900, Haver v. R. Co., 
64 N. J. L. 312, 45 Atl. 593 (whether the de
fendunt's employee charged as culpable was 
not ufruid of losing his position if the verdict 
was against the defendant, allowed); North 
Carolina: 1913, .Johnson ,'. Seaboard A. L. 
R. Co., 163 N. C. 431, iO S. E. 690 (that the 
witness, an employee of defendunt, had come t{) 
trial on a free pass given by the defendant. 
nllowed); Oreoon: 1915. Walling v. Portland 
G. & C. Co., 75 Or. 495. 147 Pae. 390 (that the 
physician-witness for the defendant was em
ployed by the company insuring the defend
ant. admitted); South Dakota: 1902. Hedlun 
I'. Holy Terror Min. Co .• 16 S. D. 261, 92 N. 
W. 31 (that the witness was agent of the com
pany insuring the defendant, admitted); 
Tc:cas: 1899. Missouri K. & T. R. Co. r. St. 
Clair. 21 Tex. Civ. App. 345, 51 S. W. 666 
(that a witness was the opponent's discharged 
employee. excluded); }Tennant: 1016. Ray
mond D. Rutland R. L. & P. Co., 90 Vt. 373, 
98 AtI. 909 (defendant's liability insurance, 
admitted nn the facts, as affecting the credi
bility of an att{)rney testifying): 'Wi8con8in: 
1897, Klatt v. Lumber Co .• 07 Wis. 641, '13 N. 
W. 563 (employment by a party, admissible). 

For the admissibility o{ the fact of accident 
insurance and of employment as a detective. as 
affecting interest, see also post, § 969. 

'1897, LuuisviIIe & N. R. Co. v. Hill, 115 
Ala. 334. 22 So. 169 (the pendency of a suit (or 
a similar claim, admitted). 

• 1906, Glass 11. State. 147 Ala. 50, 41 So. 
727 (quarrel over a former indictment. admit
III!d); 1888, Hitehcock I). Moore. 70 Mich. 115, 
37 N. W. 914 (that the plaintiff in an action for 
slander against his wife's father had been com
pelled in a divorce suit to paYout money to his 
wife; admitte.d); 1881. Olive I). State, 11 
Nebr. 1. 23, 7 N. W. 444 (that he was an at
torney for the prosecution, that he was inter
ested in a suit against the defendant. admitted 
on cross-examination); 1897. Lane 'to. Harlan 
Co .• 51 Nebr. MI, 71 N. W. 302 (damages for 
the taking of land by a county; a county
supervisor who had helped fix the line and 
estimate the damagei; these facts con8idered 

as affecting bias); 1837, Pierce v. Gilson, 9 "t. 
222 (" that Il lawsuit has existed, calculated to 
excite personal dislike", admitted); 1882. 
Langhorne v. Com., 76 Va. 1024 (exclUding the 
fact that a bill charging the State's witness 
with infamous conduct had been filed by the 
accused, becausc knowledge of the charge had 
not come to the witness before testifving; 

• 
Ilnd also holding that the mere fact of litigation 
on a disconnected matter is not admiiSible). 

Compare the doctrine of § 951, post. 
, 1904, Smith v. State. 48 Fla. 307, 37 So. 

573 (murder; indictment against defendant 
for stealing the deceased's cattle, admitted); 
1903. Purdee 1". State, 118 Ga. 798. 45 S. E. 
606 (indictments for offences by the witness 
against the defendant, admitted); 1869, R. v. 
Brown, 3 Haw. 114. 116 (defendant's testimony 
before the magistrate, charging B .• nn accom
plice, admitted, to show B.'s motive and credi
bility in incriminating the defendant bv his 
testimony); 1909. Dotterer v. State. 17z" Ind. 
357, 88 N. E. 689 (assault and batter:\'; an 

• 
alleged accomplice was allowed to be impeached 
83 to bias by a judgment of con~;ction for his 
part in the battery, nnd to discredit his denial 
that he was not present at the battery); 1921. 
Sparks ~. Com .• 193 Ky. 180, 235 S. W. 767 
(cited more fully post, § 987); 1885. State v. 
Henderson, 29 W. Va. 147. 159, 1 S. E. 225 
(that certain witnesses for the prosecution were 
indebted to the prosccuting witness, not al
lowed even on cross-examination; unsound). 

Conlra: 1875, Tilton v. Beecher, Abbott's 
Rep. 1.517 (that the principal witness for the 
plaintiff, Mr. Moulton, had been indicted for 
libel on Mr. Beecher's complaint. excluded; 
Mr. Evarts, for defendant: "Does your Honor 
say that to show that the part~· against whom 
he is testif~;ng here has pursued him is not evi
dence that he does not stand impartial?"; 
Judge Neilson: .. It is very clear that if A 
claims an immense estate against B. and B can 
pursue the principal witness and indict him in 
many indictment.~, that he don't ruin the wit
ness whose testimony may be brought in sup
port of the case against bim "). 

• 
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of hostile feeling, usable against the opponent as a witness (post, §§ 950. 
951); (3) if it is now pending over a witness for the prosecution or for the 
accused in a criminal case, it is relevant to show the witness' interest in testi
fying favorably for that side (post, § 967). 

Beyond these common varieties of circumstances, no generalization can be 
attempted.s New circumstances will constantly be presented, as suggestive 
of personal prejudice; and the decision should be left entirely in the hands 
of the trial judge. 

§ 950. ExpresiJions a.nd Conduct as Evidence of Bias. The line behveen 
external circumstances and a witness' expressions or conduct (ante, § 945) 
is sometimes hard to draw; but for the purposes of relc\'ancy it is of little 
more than theoretical consequence, the relevancy being usually in such cases 
clear enough. The argument in the present sort of evidence is from conduct 
or language to the feelings inspiring it; 1 the onl~' question is whether from 
the conduct or language a palpable and more or less fixed hostility (to one 
party) or sympathy (for the other) is inferable.2 Such questions should be 
left largel)' to the discretion of the trial Court.3 The variety of the cd
denee is infinite. Among the commonest sorts are the witness' expressions"" 
of a de.yire to have the opponent defeated in the present proceeding,4 and of j 

8 1922. Fuller v. State. Ariz. • 205 Pac. For the admis.sibility of sUl'h a general unswer 
324 (family pressure upon rape-prosecutrix to 011 the 8iand. sec ante. §§ 940. 948. 
make complaint); 1892. Fox 1'. Lead Works. 92 • In New York t.he principle is phrased in 
Mich. 249. 52 ~. W. 623 (that a person was a apparently a stricter form; the evidence mu~t 
total abstuiner. who testified to the plaintiff's there be "direet and positive". whatever 
discharge for drunkenness. excluded); 1877. that means: 1879. Gale 11. R. Co .• 76 N. Y . 

. Gutterson 11. 1\lorsc. 58 N. H. 165 (taking part 595; 1882. Schultz ". R. Co .• 89 id. 248. 
as a grantee from the defendant in a conveyance • This statement. when made by the Courts. 
fraudulently made tAl defeat the collection of is usually said of extraction on cross-examina-
the cbim in suit. ac.mitted); 1920. Henderson tion. and is thus merely an instance of the 
I'. Dreyfus. 26 ~. M. 262 • .541. 191 Pac. 442. general principle already spoken of (ante. 
453 (libel for stating that the plaintiff. a § 944); but there is no reason for any limit:v 
political henchman of one B .• spat upon the tion of the doctrine to cross-examination: 
American flag; the political affiliations of 1861. Floyd v. Wallace. 31 Ga. 690. 692; 1857. 
witnesses. admitted); 1896. State v. Mace. 118 Mayhew v. Taylor. 8 Gray 172; 1892. Consaul 
N. C. 1244. 24 S. E. 798 (murder; that the v. Sheldon. 35 Nebr. 254. 52 N. W. U().!; 1892. 
witness for the prosecution had "been drunk People v. Brooks. 131 N. Y. 326. 30 N. E. 189; 
with the deceased many times". excluded); 1893. Garnsey 11. Rhodes. 138 N_ Y. 467. 34 N. 
1895. Fenstermaker'l1. Pub. Co .• 12 Utah 439. E. 199. 
43 Pac. 112 (plaintiff had been charged. with • England: 1679. LOl'ois' Trial. 7 How. St. 
others of his family. with cruelty to a child; Tr. 249. 254 (Defendant: "Dorothy James' 
questions to his wife as to her cruelty to others ... evidence is grounded upon plain malicc"; 
of tho children were held inadmissible to show Witness:" Dorothy James suid to sC\'eral 
bias); 1921. State v. Smith. 115 Wash. 405. persons ... that she would wash her hand8 in 
197 Pac. 770 (thnt a witness for the prosecution Mr. Lewis' blood. and that she would have his 
had been "acting under fear produced by head to make pottage of as of a sheep's head ") . 
threats" when making two confsssions not 1681. Colledge's Trial. 8 How. St. Tr. 549, 640 
offered in evidence. excluded on the facts). (Oates testifies that Smith. the informer. a chief 

'960. I A direct assertion. "I am biassed ", witness. had said of the defendant: "God 
or .. I am ready to lie against him", is seldom damn that Colledge. I will have his blood ". 
made; in mch an instance we are of course and on Oates reproving him that" these words 
strictly not dealing with a circumstantial infer- do not become a minister of thc Gospel ". 
ence (ante, § 394), but with a hearsay assertion. Smith replied. "God damn the Gospel"); 
admi88ible uuder the Exception for Dcclara- 1752. Blandy's Trial. 18 How. St. Tr. 1164 (the 
tions of a Mental Condition (post, § 1730). defendant was charged with poisoning her 
But in practice no such distinction is drawn. father; her female servant. who had been dis
and all is treated as circumstantial evidence. charged. had been the chief witness against 
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conduct indicating a partisan feeling either in the present or in other legal 
proceedings.s 

No generalization of the different sorts of e"idence is of any utility; there 
is merely a greater or less degree of significance according to the circumstances 
and the personality of the witness.6 

her; testimony as to the sen'ant'R bias: "I 
have heard her ('urse Miss Blandy. and damn 
her for a bitch. and said she would not stay. 
Since this affair hnppened I heard her sny. 
. Damn her for a black bitl·h. 1 shall he glad to 
sec her go Ill' the laddl!r and swing' "): 1888. 
R. r. Shaw. 16 Cox Cr. 503 (a stntemcnt two 
years before. after a quarrel: "It is in my 
power to do him a good one. and when I do it. 
it will he !l good one "). 

United ."Iales: 1894. People v. Andcrsoll. 
105 Cal. :32. as Pac. 513 (that she would hang 
the defendant if her evidence would do w). 
1889. State t·. ]McFarlain. 41 La. An. 687. 6 So. 
728 (that the witness had proposed. just nftcl' 
the shooting. to lynch the accused): 18!i2. 
Consaul r. Sheldon. 35 ~ebr. 253. 52 X. W. 
1104 (" There goes !l man [ will do uP. by 
God "); 1S53. Drew t·. Wood. 26 X. H. 363 
(" If the D. family come over thut hill. they 
shall not go home alive ") : 1896. State o. 
Ellsworth. 30 Or. 145. 47 Pnc. 199 (that the 
defendant ought to be hung). 

'The following rulings admitted the evi· 
dence. except where otherwise noted: Ala. 
1889. Burger D. State. 83 Ala. 38 (concealing 
knowledge from an officer. to show hias for the 
accused); 1897. Scott v. State. 113 id. 64. 21 So. 
425 (keeping a witnes.~ away); 1909. Grayson 
r. State. 162 Ala. 83.50 So. 349 (carrying con
realed weapon; that the prosecuting witness 
had once before Clluscd the defendant to be 
searched for a weapon. admitted): Cal. 1885. 
People 1.'. Lee Ab Chuck. 66 f.dl. 667. 6 Pac. 
859 (that the prosecuting witness had already 
naused the defendant's arrest for the same mat
ter on another charge); 1899. People ~. Bird. 
124 Cal. 32, 56 Pac. 639 (trying to persuade de
fendant's bail-bondsman to withdraw); Fla. 
1894. Jacksonville T. &: K. W. R. Co. v. Lock
wood. 33 Fla. 573, 578. 15 So. 327 (whether he 
has not testified against the same opponent in 
a dozen suits in fifteen months. excluded): 
1 lid. 1881. Johnson 1'. Wiley, 74 Ind. 238 (the 
witness testified she had been threatened with 
.mit on a note by heirs unless she testified 
against the will); 1884. Stone 1]. Huffine. 97 
Ind. 346. semble (in an action to require a bond 
to keep the peace. that the relator hsd insti
tuted a prosecution for attempt to provoke an 
assault); MCl88. 1859, Com. 1). Byron. 14 Gray 
31 (activity in procuring an indictment. semble. 
admissible); Mich. 1860. Crippen 1). People. 
l> Mich. 128 (that the witness had with others 
arranged to procure the indictment as a speedy 
way of attaining the end for which they had 
brought civil Buits); 1915. Foster v. Krause. 

187 Mich. 630. 15a =". W. 1066 (battery: that 
the defendant had said that a co·defendant had 
"offered to pay his fine if he would help lick 
the plaintiff". admitted); N. I'. 1848. Lohman 
r. People. 1 ~. Y. 386 (taking part in instig'!ting 
n prosecution); 186S. ~ation 1'. People. 6 
Park. Cr. C. 259 (declaration that the \\;tness 
would ,,;thhold his e\;dence if the defendant 
would restore the money IOdt: excluded): 
Pa. 1865. Gaines r. Com .• 50 Pa. 328 (a \\;tne&l 
for defendant. asking what could be proved 
against defendant): 1896. Philadelphia Il. 

Reeder. 173 Pa. 281. 34 Atl. 17 (that the de
fendant's witness had charged corrupt conduct 
against one concerned \\;tll the plaintiff in the 
public work about which the suit was brought) : 
Tenn. 1905. Creeping Bear ~. State. 113 Tenn. 
332. 87 S. W. 653 (soliciting against a pardon 
for defendant): Va. 1900. Wadley t. Com .• 98 
Vu. ~O:j. 835 S. E.452 (whether hc worked for 
all inilictment of the defendant in order to com
pel the payment of a debt by defendant). 

• The following rulings admitted the cvi
denee. elCc<'pt where other\\;se noted: Ala. 
1904. Hunners v. State. 147 Ala. 27. 41 So. 973 
(threats); Ark. 1899. Magness 11. State. 67 
Ark. 594. 50 S. W. 554. 59 S. W. 529 (ex pres
sion~ of hatred to Africans. the defendant being 
a negro); Cal. 1886. Hartman v. Rogers, 69 
Cal. 646. 11 Pac. 581 (sundry conduct): 
1891. People D. Thomson. 92 Cal. 509. 28 Pat'. 
589 (that the witness on hearing of the shooting 
went out to kill the defendant): 1896, Lange 
Il. Schoettler. 115 Cal. 3' ~. 47 Pac. 139 (threat 
to kill the opponent) ; >nil. 1830. Daggett ". 
Tallman. 8 Conn. 17' '.-efusing to leave the 
State to give a depo~ .on for one party. but 
doing it for the othEl.'}; Fla. 1903. Fields r. 
State. 46 Fla. 84. 35 So. 185 (quarrels); 1906. 
Vaughn Il. State. 52 Fla. 122.41 So. 881 (threats 
to kill); 1908. Telfair 1.'. State. 56 Fla. 104. 47 
So. 863 (expressions of hostility); 1909. 
Stewart v. State. 58 Fla. 97, 50 So. 642 (threat8 
against defendant by a witness for the pro~e
cution); Ga. 1888. Gardner 1). State. 81 Ga. 
144. 147.7 S. E. 144 (adultery: letter sbo\\'ing 
that defendant's witness. with whom the 
adultery was charged. had conspired with de
fendant to blsckm'lil a third person on a charge 
of criminal intercourse. excluded) ; 1897. 
Daniel D. State. 103 Ga. 202. 29 S. E. 767 (that 
he was "very intimate and friendly with the 
deceased and was his' partner' "); 100. 1900. 
Whitney 11. State. 154 Ind. 573. 57 N. E. 398 
(stoning the house of defendant's brother. 
where defendant was staying. held not evidence 
of bias); la. 1916. State r. Gardner. 174 la. 
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§ 951. Deta.ils of a Qua.rrel on Cross-ex8.1Dination. It is obvious that, in 
ascertaining the state of feeling from the fact of a quarrel or other circum
stances, the mere fact alone has little significance; without a knowledge of 
the details, we cannot well know the extent of the i!I-feeling and the allow
ance to be made against the testimony. This necessity for ascertaining 
details is recognized by some Courts without limitation: 1 

1851, PERLEY, J., in Titll.~ v. Ash, 24 N. H. 323, 331 (8 quarrel between the plaintiff'~ 
witnesses lind defendant having been shown, the Court admitted details as to the throw
ing of stones, etc., during the quarrel): "The quarrel in such case is not the substantial 
fact; it is no more than a circumstance tending to ~how prejudice and ill-will on the wit
ness. . .. The degree of violence in the quarrel is manifestly material to the point ill 
question. Was it a slight and accidental difrerence on some trifling subject, such as would 
be likdy to leave behind no trace of ill-will or prejudice? Or 8 serious and ill\'eterat(' 
feud, such a.9 would perpetuate a grudge in the mind of the witness against the party?" 

But in two ways incon\'Cnience may ensue: (1) the detailed inquiries, tht' 
denials, and the explanations, are liable to lead to multifariousness aTHI a 

7·IS. 15G N. W. 747 (reasons for a witness, husband. te8tifyillg against hi~ wife rhar/(cd 
"'mnge of testimony); Ky. 1914, Ha~'wood r. with adultery. had offered " ~cr\·ant. mont'y t', 
C.)m .. 161 Ky. 338. 170 S. W. 62·1; Md. 1909, watch the wife. and had habitually accllscd thp 
Stockham v. Malcolm. III Md. Gl5, 74 At!. wife without foundation of impropt'f ~ondlid: 
509 (that thc plaintiff-witness would "spend excluded); olliel!. IS71. Strang r. Pcoplp, 21 
S50,OOO to whip the defend'lllt in court", ad- Mich. 8 (l'onnh'ance at HlP. defendant's allpgerl 
mitted); Mass. lS·12, Perkins r. Adams, 5 conduct, admitted); 187\1. People t .. Gordon. 
Metc. -H (dt'fendant. a town clerk, was ~u(,d for 40 id. 716 (burglary; questions to th~ I)o\i('e. 
not recording a mortgage; the mortgagor whether the arrest was not uy connh'ance <,f a 
testified that the defendant had lost it; a letter confederate. allowed); 190·1. People r. Hire. 
from the mortgagor to a creditor threaten:ng 136 Mich. 619, 99 N. W. SliO (helping to "ccur(' 
him with trouble if he sold on execution was a conviction); Mo. 1875. State I'. Br('(~den, 5S 
admitted): 1852, Long r. Lamkin. 9 Cush. Mo. 50S (in general); IS!)6. State r. Plln5hon. 
365 (whether a witness had had a quarrel with 133 id. H. 34 S. W. 2;; (defact'm'!llt nf the cop-
the witness whom his testimony was ,Uscredit- ponent's pictures; excluded, in di~rretion): 

• 

ing); 1857, Starks v. Sikes, 8 Gray GOg. 612 1913. State r. Horton. 2·17 !>Io. 657. 15:\ S. W. 
(hostility in another transat'tion, excluded); 1051 (threats by a witnes; who was mother of 
1860, Chapman r. Coffin, 14 Gray 454 (a stat{!- the prosecutrix in rapt'); N. Y. 184i. St.'1rk5 r. 
ment that the witness, having testified for the Pt'ople,5 Den. 106 (expression of a plan to kill 
defendant, would if called again testify for the defendant.); 1879, Gale r. R. Co .. iO N. Y. 
pbintiff); 1863, O'Neill o. Lowell. 6 All. no 595 (that the witness h:ld been rl'fused NIl

(declaration that the plaintiff "ought to get II ployment by the defendant; ('xc\uded); 0". 
gaod pile of money out ofthe (defendantj city") ; 1884. Kent r. State. 42 Oh. 428,420 (sundry 
IS57, Day ~. Stickney, 14 All. 257 (" I mean to conduct.); Or. 1903, State r. McCann, 43 Or. 
get the money on this bond of old F., 80 as to 155. 72 Pac. 137 (injured person':; expressinns. 
get hack the rent I paid him for the M. at the time of injury, excluded on the fact~); 
House"); 1868. Clement r. Kimball. 98 Mass. 1920. State r. Holbrook, 98 Or. 43, ISS Par.. 
537 (reputation (or unchastit~· of II man or 947 (statements showing hias. etc .. here (':t

woman associating with a woman or man. c\udt'd be"llusc termed" impeachment"; Ben
admissible, if known to the latter. to show the nett, .T., diss., points out the obvious error) : 
latter's disposition towards the former; be- S. D. 1921. State D. Kt'nstler. -14 S. D. 4·Hi. lSI 
cause it involves in effect conduct significant N. W. 259 (assault with a dangt:'rous weapon; 
of disposition or (eeling); lS69. Blake r. crosSoexamin'ltion of prost'cuting witness to 
Damon, 103 Mass. 209 (sundry conduct); former expressions of hostility cO\'ering :} 
1873, Com. I). Kelley, 112 Mass. 452 (that a years prior. admissible); 1'1. 1837, Pier!'c I). 

constable testifying to liquor found h!ld made Gilson.\) Vt. 222 (" that a violent altercation 
oath in the Jeareh-warrant that he believed has t~lken place. arising to personal \'i,JIt'nce ") ; 
the defendant had large quantities there; ex- W. Va. 1921, St.'1te to. Evans. 89 W. Va. 3i9. 
eluded in discretion); 1878, Com. r. Gallagher. IO'J S. E. 332 (sheriff's violence when arresting 
126 Mass. 55 (offering.'1 third person money to a.:cus<?d. not admitted on the facts). 
go hail for the defendant); IS87, Com. to. § 951. '.4ccord: lS72, Durham 1>. State, 45 
Tridt't, 14:J Mass. 180. 9 N. E. 510 (that the Ga. 516 (details admissible). 
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confusion of issues; (2) the detailed facts of the dispute may involve a prej
udice to the character of the witness, or of his opponent, which it would 
be desirable to keep out of the case. From this point of view, some line of 
limitation must be drawn, and an effort made to avoid these two drawbacks: 

1869, STEELE, J., in Ellsll'orth Y. Potter, 41 Vt. 68!) (the plaintiff testified that the ill
feeling between herself and the witness was such that she had turned the witness out of 
her house): "The plaintiff was at iiberty ... under the direction of the Court to state 
enough to indicate the e:-.-tent or degree of thc difficulty and consequent ill-feeling. . . . 
This testimony was not intended or calculated to show which party was in fault, but only 
the degree uf estrangement between them. It i;; impracticable by any general rule to fix 
a precise limit which should govern the admission of such evidence, and necessarily it 
must be left to a cOIl~iderable e:-.-tent to the discretion of the' nisi prius' Court." 

Accordingly, it is commonly held that the details of the quarrel or other con
duct may be excluded, in the trial Court's discretion.2 

§ 952. SR.me; Explaining away the Expressions or CirculUstances; Details 
on Re-examination. On the general principle of explaining away circum
stantial evidence (ante, § 34), any circumstance of conduct or expression, or 
of the cxternal situation, of the witness may be explained away as due to 
some other cause than the emotion desired to be shown by it, or as not in
dicating a deep-seated hostility: 1 

: CA!':AIH: WI·!. R. ~. Prentice. 20 D. L. R. plaintiff's having called the defend:mt a .. per-
791. Alta. (judge's discretion in not recalling a ;urer", and having published a vituperd.th·e 
witness t,.) details affecting a witness' hins. letter about the defendant; the opinion on the 
held improperly exercio:ed; Stuart. J .• (lis~.. latter point states the rule too strongly in 
riting the above passage with Ilppro\'al); implying that prior utterances by the com-
U!':ITED STATES: Federal: 1899, McKnight r. plainant in a libel charge nre alwnys illadmis-
U. S .• 38 C. C. A. 115. 97 Fed. 208 (letter of sibl£'. e,'en to show his bias); Kan. 1899. 
accused unfa\'orably criticising a witness. not Boldon v. Thomp!'Oll, 60 Kan. 856, 56 Pac. 131 
admitted to show witness' proh:lble bins, be- (details of law~ait with opponent, exduded); 
'~ausc of improper details contained in it); lIICl$s. 18i1. CUIIl. ~. Jennings. 107 Mnss. 488 
Ala. 18801, Jones r. State. 76 Ala. 15 (the fact (the trial Court has dis£'retion); 1872, !\Ior-
and the gravity of the quarrel admissible. but rissey t. Ingham. III Mass. 65 (same); 18i9. 
not its merits or its dew.i1s); 1877. Fincher r. Com. 1'. Allen. 128 1\lass. 48. 51 (same); Mich. 
State, 58 Ala. 215. 219 (exl.ent of hostility may 1905, Seymour r. Bruske. HO Mich. 244, 103 
be inquired into); Cal. 188S. People t. Golde,t- N. W. GI3; N. Y. 1903. Brink v. Stratton, 176 
son, 76 Cal. 349 (details may be exclud£'<i) : N. Y. 150, 68 N. E. 148 (the discretion of the 
1915. People v. Vertrees. 169 Cal. 404. 146 Pac. trial Court determines); N. D. 1905. Statl' t·. 
890 (details involving a crime. exduded): Malmberg. 1-1 N. D. 523. 105 N. W. 614 (de-
Fla. 1919. Sykes v. State. 78 Fla. 167, 82 So. tails of political rivalry, etc., allowed in dis-
778 (but it must affirmatively appear that the eretion; good opinion by Engerud. J.); P. R. 
confession was voluntary); Ga. 1878, Patman 1917. People r. Ramirez, 25 P. R. 242 (letter 
r. State. 61 Ga. 3i9 (exduded. the witness offered to show witness' bias for defendant. 
ha\'ing admitted ill-feeling); 1905. McDuffie t. excluded because of other contents); S. D. 
State. 121 Ga. 580. 49 S. E. 708 (d£'tails exclu- 1911. Richardson r. Gage. 28 S. D. 390, 13a 
ded; citing the intervening rulings); Ill. 1904. N. W. 692 (whether the plaintiff-witness had 
Nordgren r. People. ::n 1 Ill. 425, 71 N. E. 1042 assaulted the opponent; not decided); Ill. 
(wife-murder by poison; the deceased's sister. 1837, Pierr.e r. Gilson, 9 Vt. 222 (onh' the fact 
being asked as to reasons for bias, answered of a quarrel admissible, not the nature of it) ; 
that she disliked accused because he poisoned 1897, Bertoli r. Smith, 69 Vt. 425. 38 Atl. 76 
her sister; held erroneous; the ruling is inde- (" the simple fact of trouble" alone allowed. in 
fendble. because the cross-examiner himself the trial Court's discretion); 1906, State r. 
r.!ll1ed for II specific answer); 1910. People v. Baird. 79 Vt. 257,65 Atl. 101 (detailscxcluded. 
Strauch. 2·17 III. 220. 93 N. E. 126 (criminal in the trial Court's discretion). 
libel; the plaintiff having admitted hostile § 952. I Accord: England: 1&38. R. •. 
feelitlg~. it was held nl1t improper to forbid l\l'Kenna. Cr. & Dix Abr. 579 (the witness on 
que~'/.ions on cross-examination as to the cross-examination admitted that some time had 
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1746, Chadwick's Trial, 18 How. St. Tr. 362; Prisoner's Counsel (to the chief prose
cuting \\;tness): "Had not you and the prisoner a quarrel at Carlisle?" Witness: "That 
I confess, and I will tell you what it was about; it was about a very foolish affair. Pro
visions being a little scarce at Carlisle [where both were in the Pretender's army], I had 
some sausages, and the prisoner would have them from me, and I not caring to part from 
them caused a quarrel, and we fought together. . .. I would not swear any man's life 
away for a sausage." 

1871, WOO1)RUFF, J., in U. S. v. 18 Barrels, etc., 8 B1atchf. 478: "When cross-examining 
counsel see fit to call out from the witness collateral facts which tend to create distrust of 
his integrity, fidelity, or truth, it is entirely competent for thc adverse party to ask of the 
witness an explanation which may show that the facts thus elicited were in truth wholly 
consistent with his integrity, fidelity, and truth, altho:Jgh they thereby prove circumstances 
foreign to the principal issue, and which, but for such previous cross-f!xamination, they 
would not be permitted to prove." 

But there are limitations to the use of this evidence: (1) In the first place, 
the general principle (post, § 2113) that allows the whole of a conversation 
to be shown in order to explain the true sense of the fragment first offered 
must not be allowed to introduce purely irrelevant matierj 2 the object is to 
explain, and no more should be listened to than is strictly necessary for that 
purpose: 

1820, ABBO'IT, C. J., in The Queen's Case, 2 B. & B. 294 (a witness for the plaintifi on 
cross-examination stated that he had mentioned that he was to be a \\;tness against the 
defendant; it was proposed to ask him about the whole conversation): "The counsel 
has a right upon re-examiJlation to ask all questions which may be proper to draw forth 
the sense and meaning of the expressions used by the witness on cross-examination, and 
also of t'he motive by which the witness was induced to use those expressions; but I think 
he has no right to go further and to introduce matter new in itself and not suited to the 
purpose of explaining either the expressions or the motives of the ,dtness. . .. [The con
versation] becomes evidence only as it may affect the character and credit of t'he w:tness, 

eiapsed before he disclosed his information to 
the officials. A re-examination for the purpose 
oj explaining his reasons was objected to, but 
" Foster, B .. permitted a re-examination on this 
point, and the witness thereupon in reply stated 
that he was prevonted by sickness from sooner 
lodging the informations"); U. S. Ala. 1874, 
Hall v. State, 51 Ala. 15 (to prO\'e improper 
intimacy between the defendant and a female 
witness, the fact lIhat they were seen at a re
tivn.! whispering at the back of the church had 
been admitted; to" repel the inference ", the 
fact was admitted that other men and women 
were also seen there whispering); 189S, Mc
.Upine v. State. 117 Ala. 93, 23 So. 130; Ark. 
1908, Strong ~. State, 85 Ark. 536, 109 S. W. 
536 (bias explained away by threats; cited 
more fully ante, § 280); Cal. 1895, People t'. 
Johnson, 106 Ca!. 289. 39 Pac. 622 (zeal based 
on strong conviction of riefendant's innocence) ; 
1895, People v. Fultz, 109 Cal. 258. 41 Pac. 
HMO (the witness had quarrelled with the de
fendant, her husband, and called him names; 
explanation was allowed that this was after 
defendant had stl".lck her); COIIII. 1896, Den
nehy I). O'Con!Jell. 66 Conn. 175. 34 Atl. 920 

(the reason why a supposed dispute had taken 
place); life. 1906. Lenfest v. Robbins, 101 Me. 
176. 63 At!. 729 (trespass for assault; the de
fendant allowed on re-examination to explain 
that the hostility "was not on his side"): 
lIJass. l8il, Com. v. Jennings. 107 ~1ass. 488 
(the trinl Court's diRcretion controls); 1872, 
Morrissey r. Ingham, 111 Mass. 65 (same); 
1875, Brooks t'. Acton, 117 Mass. 204, :W9: 
N. J. 1850, Somerville & E. R. Co. v. Dought~·. 
22 N. J. L. 500 (explanation allowed); 1919. 
St.ate v. Young, 93 N. J. L. 396. 108 Atl. 215 
(witness having answered on cross-examination 
that an indictment was pending on which he 
had been promised a nolle pros., on re-direr! 
he was allowed to state that the indictment wa~ 
jointly found for the offence on trial); N. Y. 
1848. Clapp v. Wilson. 5 Den. 286. 289 (the 
defendant's witness was shown to be his son-in
law; counter-evidence admitted that they had 
for OOIIte time been at variance). 

Com}J~e the rule for party's hostility (an/e. 
§ 396). 

2 The authorities on this point are placed 
post, § 2115. 
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which may be affected by his anteced~nt declarations and by the motive under which he 
made them; but when once all which had constituted the motivc and inducement and all 
which may show the meaning of the words and declarations has been laid before the Court, 
the Court becomes possessed of all which can affect the character or credit of the witness, 
and all beyond this is in my opinion irrelevant and incompetent." 

(2) When to a witness is imputed hostility to the opponent, the true 
process of explanation consists in showing that the facts offered do not really 
indicate the conclusion suggested, i.e. the hostility. Thus, when the counter
evidence does not attempt to do this, but admits the hostility and dp.sires 
to show that it was justifiable by the Opp01lent's conduct, the offer is improper 
in two ways, first, because it does not at all explain away, but concedes that 
hostility exists, and. secondl~', because it tends to prejudice unfairly the cause 
of the opponent by showing him to be an unjust man; and for these reasons 
such evidence may be excluded: 3 

1852, JOIIXSON, C. J., in CorneliU8 v. State, 12 Ark. 801: "A long and tedious detail by 
the witness of the numerous charges which he has heard against the accused could not 
aid the jury in the least possible degrec in their deliberations, as they could not thereby 
ascertain the extent of his prejudice. . .. The question for the jury to determine is not 
what it is that constitutes the basis or foundation of the feeling or prejudice that may be 
entertained by the witness towards the accused; but, 011 the contrary, it is as to the ex
istence of such prejudice. . .. In this case the effect of the re-examination was to disclose 
the defendant's general character .. ,ud that too by particular acts." 

§ 95:3. Prelimjna.ry Inquiry to Witness. On the principle of fairness andi 
of the avoidance of surprise, the settled rule obtains (post, § 1025), in offering 
evidence of prior self-contradictory statements, that the witness must first 
be asked, while on the stand, whether he made the statements which it is 
intended to prove against him. Does the same rule apply to the use of I 

e\'idence of former utterances of the witness indicating Bias? Must the i 
witness first be asked whether he mn(le them? 

• Accord: but usually :laying down the rule N. Y. 250. 57 N. E. 465 (admitted, suhject to 
too strictly: Ariz. 1919.McCann 1'. State. 20 discretion of trial Court; thre!.' judges ulssent-
Ariz. 489. 182 Pac. 96 (witness' expression of ing); Or. 1902. State r. Warren. 41 Or. 348. 
opinion as to accused's guilt. held imr.roper) ; 69 Pac. 679 (admissible in the trial Court's dis-
.-irk. 185'"'. Cornelius v. State. 12 Ark. 787, 800 cretion); S. Dak. 1902. State v. Stevell.9, 16 
(rumc.\'R M previous similar crimes by the de- S. D. 309. 92 N. W. 420 (reasons for hostility. 
fendant. stated by the witness in detail on re- excluded); Ta. 1917. Eppison v. State. 82 Tex. 
examination as the ground of his prejudice: Cr. 364. 198 S. W. 948 (pandering); VI. 1900. 
excluded); 1879. Butler v. State. 34 Ark. 484 Hyde v. Swanton. 72 Vt. 242. 47 At!. 790 (de-
(details of charges reported to witness by H. as tails of a Quarrel. excluded). 
having been made against her by defendant. This rule was apl>nrently not recognized in 
and causing ill-feeling on her part; excluded England. though the following ruling may per-
on ; Fla. 1886. Selph v. haps be otherwise explained: 1840. R. v. St. 
State. 22 Fla. 537, 541 (" It is permissible to George. 9 C. &: P. 488 (where a witness who 
prove that witness and prisoner had a contro- testified to nn altercation with his Cather was 
versy, from which hostility was engendered; asked on crc.ss-exllmination about hostile lan-
it is of no consequence which wns in the right in gunge formerly used by him against his father. 
such controversy"); La. 1881, State v. nnd was then allowed to explain it by his 
Gregory, 33 Ln. An. 743 <details oC reasons for Cather's prior misconduct). 
animosity, excluded); 1902. State 11. Frank, Distinguish the application oC the rule for 
109 La. 131, 33 So. 110 (details excluded); details of employment creating interest (pOB/. 
Minn. 1908. State 11. Kight. 106l\1inn. 371,119 § 696), as in State 11. Bean. 77 Vt. 384, 60 AU. 
N. W. 56; N. Y. 1900. People v. Zigouras, 163 807 (1905). 
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·.He must, as a matter of pr~ncipt~_lor the same reasons of fairness that re
quire a witness to be gh;en an opportimity of denying or explaining away a 
supposed self-contradictory utterance (post, § 1025) require him also to have 
a similar opportunity to deny or explain away a supposed utterance indicating 
bias. Should force be given to this principle, in spite of the absence of 
fixed common-law precedent? Under ordinary circumstances, it should be. 
But the rule requiring such an inquir~' before proving a prior self-contradic
tion has been pushed so far, and applied so stiffly and arbitrarily, that on the 
whole it now does quite as much harm as good. To import it in its present 
;:;hape into any subject where it does not strictly belong by precedent seems 
unwise. Were the rule properly administered, no doubt it should have a 
place here also. 

\' Moved perhaps by these conflicting considerations, the different juris
'- dictions are found ranged on opposite sides in the present question.1 

§ 953. 1 E!iOLA!'1D: here the. inquiry se<'ms 1851. Titus u. Ash. 24 N. H. 331 (unnece~sary); 
to have been regarded as necessary: 1820. The 1857. Cook v. Brown. 34 id. 471 (stlmej; N. M . 

.,.,Queen·s Case. 2 B. & B. 313 (the broad rule is 1918. State v. Kidd. 24 N. M. 572. 175 Pac. 772 
laid' down that" t.he legitimate object of the (" probably" the question need not be put); 
proposed proof is to discredit the witness". N. Y. 18S6. Stacy v. Graham. 14 N. Y. 492. 
"to bring the credit of the witness iuto question 498 (necessary; here a confession of falsity; 
by anything he may have said or declared overruling m effect People v. Moore. 15 Wend. 
touching the cause". and h ce in every cuch 419. 424. semblc. contra); 1892. People r . 

. case the asking should be reqUIre -;--1840. Brooks. 131 N. Y. 325. 30 N. E. 184 (necessllry); 
·Piitwson:r.iti Carpenter ii:'Wiil1; 11 A. & E. 1903. Brink v. Stratton. 176 N. Y. 150. 68 
804 ("I like the broad rule that. when you N. E. 148 semble (not necessary); 1912. People 
mean to give evidence of a witness' dcdllrations v. Lustig. 206 N. Y. 162. 99 N. E. 183 (not 
for any purpose. you should ask him whether he necessary) ; 1920. People P. Michalow. 229 
ever used such expressions"); 1847. Alderson. N. Y. 225. 128 N. E. 228 (witness' statements 
B .• in Attorne~'-General u. Hitchcock. 1 Exch. rC\'ealing that she was c09ching other witnesses 
102 (" it is only just and reasonllble that the as to what to SIlY; prior que_tioning not nec-
question should be put". though implying tllIl' essllry); N. C. 1842. Stllte v. Patterson. 2 Ired. 
it is not necessary). 35·1 (necessary); and the follo\\;ng cases. 

UNITED STATES: Fed. 1880. U. S. r. Schind- accord: 1847. Pipkin v. Bond. 5 Ired. Eq. 101; 
ler. 18 Blatch£. 230. semble (not necessllr~'): 1848. Edwards 1'. Sullivan. 8 Ired. ~04; 1856. 
1899. McKnight v. U. S .• 38 C. C. A. 115. 97 Hooper r. Moore. 3 Jones 429; 1869. State v. 
Fed. 208. 212. semble (necessllry); Ala. 184:3. Kirkman. G3 N. C. 248; 1876. Stllte 11. Wright. 
Weaver v. Traylor. 5 Ala. 564 (necessary); 75 N. C. 440; 1897. Burnett 11. R. Co .. 
1915. Sexton u. State. 13 Ala. App. 84. 69 So. 120 N. C. 517. 26 S. E. 819; Or. 1895. State 
341 (necessary): Ark. 1890. Hollingsworth v. v. Browl!. 2S Or. 147. 41 Pac. 1042 (neces-
State. 53 Ark. 387.388. 14 S. W. 41 (left unde· sllry); 189r.. Stllte to. Ellsworth. 30 Or. 145. 
cided); Cal. 1860. Bilker P. Joseph. 16 Cal. 177 47 Pac. 199 (necessary); 1898. First Nat'! 
(necessllry); Del. 1900. State v. Deputy. 3 Pen. Bank v. Com. U. Ass. Co .. 33 Or. 43. 52 
19.50 Ati. 176 (necessary); Fla. 1904. Alford Pac. 1050 (necessary "as a general rule"); 
11. State. 47 Fla. 1.36 So. 436 (not necessary); lTa. 1880. Da\;s v. Fr!\nke. 33 Gratt. 424. 
IU. 1890. Aneals v. State. 134 III. 401. 414 scmble (necessary); 1'1. 1837. Pierce v. Gilson. 
(necessllry); 1901. Blanchard r. B1anchurd. 9 Vt. 222 (" whenever the credit of a witness is to 
191 III. 450. 61 N. E. 481 (necessary); 1 a. be impeached by proof of what he has sllid. de-
1871. Lucas v. Flinn. 35 Ill. 14 (not necessary; clared. or done". this inquiry is proper; but 
the witness denied that he was biassed. und it is not invariably to be required. for" we can 
former expressions of enmity were subsequently Bee no reason why. in some such cases. the 
offered against bim); Ky. 1897. Horner v. inquiry should be first made of the witness; 
Com.. Ky. • 41 S. W. 561 (necessary); the aggression may hllve been on the part of the 
La. 1896. State v. Goodbier. 48 LII. An. 770. 19 party. and not of the witness; the witness mllY 
So. 755 (necessary); Minn. 1907. Goss v. Gos:!. think t.hat he entertains no ill-will towllrds the 
102 Minn. 346. 113 N. W. 690 (nut, decided); party"): 1847. State v. Goodrich. 19 Vt. 116. 
Miss. 1859. Newcomb u. State. 37 Miss. 383. 119. semble (not necessary); 1869. Ellsworth 17. 

403 (necessary); Nebr. 1897. Davis u. State. Potter. 41 Vt. 689 (not applicllble to the fact of 
51 Nebr. 301. 70 N. W. 984 (necessary); N. H. a quarrel. but "there is some reason for apply-
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Wherever the rule requiring this preliminary inquiry is in force, it carries 
with it, as of course, the developed details of the rule as established for self
c'Jntradictions (post, §§ 1029-1038). But the rule, in any case, applies only 
to utterances, not to conduct or circumstances such as an assault or an employ
ment. 

B. CORRtJPTION 

§ 956. Genera.l Principle. The theoretical place of this sort of impeach
ment is not easy to determine. It is related in one aspect to Interest, in 
another to Bias, in still another to Character (i.e. involving a lack of moral 
integrity). It suffices to point out that the essential discrediting element is 
a willingness to obstruct the discovery of the truth by manufacturing or 

• • suppressmg testlmon:-. 
Distinguish, however, the use of subornation or other corrupt expedients 

by the party himself (or his friends or relai'ives); this amounts to an admission 
by conduct (ante, § 278), and may raise the question how far inferences may 
be drawn again.yt the party by reason of the acts of third persons done on his 
behalf (ante, § 280). But in the present place we are concerned only with the 
witness as such, and the question is, what sorts of conduct on his part admit 
of inferences against the witnes.'1 a willingness to falsify. The testimony of 
one who exhibits such a willingness must suffer the,same doubts as that 
of one who is prejudiced. ' 

There are several distinct situations: (1) A prior expression by the witness 
of a general willingness to lie upon the stand; (2) an offer to give false testi
mony for money or other reward; (3) a statement, after testifying, that 
he has lied; (4) an attempt to bribe another witness; (5) the receipt of money 
for his testimony; (t3) the rejection of money offered for his testimony; (7) ha
bitual falsities, and sundry dishonorable conduct. 

§ 957. Willingness to Swear Falsely. This, beyond any question, is ad
missible as negativing the presence of tha.t sense of moral duty to speak truly 
which is at the foundation of the theory of testimonia.l evidence: 1 

ing the sume rule [as for self-contradiction] to 
mere proof of ill-feeling which hus only been 
e\;need by unkind or threatening remarks 
about a party"); 1879. State D. Glynn. 51 Vt. 
579 (holding that the witness' attention must 
be culled. hut not referring to Ellsworth 
r. Potter. s!lpra): 1905, State v. Bardelli, 
78 Vt. 102. 62 At.!. 44 (saml'); Wi.!. 1858. 
Murtin D. Darnes, 7 Wis. 242, semble (not 
nec('ssury) . 

§ 957. I 1781, DelaMotte'sTrial, 21 How. 
St. Tr. 791 (the witn'"ss had said ., I swear am'· -thing", speaking of .he trial in hand; admit-
ted); 1793. K ewhall r. Adams. 1 Root Conn. 
50·1 (" he would swear to anything. if he could 
get 6s. by it", udmitted); 1885, State v. Allen. 
37 La. An. 685. 687 (trial Court allowed in dis
cretion to exclude such questions as •• Would 
you in order to save your own life swear to a 

falsehood?"); 1907. State v. Caron. 118 La. 
349. 42 So. 960 (whether he had said that he 
wouln swear to anything that would help his 
brother. held allowable); Halley v. Webster, 21 
Me. 461, 464 (Btat~ments "that he had lost his 
devotion; thut he intended now to sen·e the 
devil as long as he had sen'ed the Lord". etc .• 
('xeluded); 1854. Harrington r. Lincoln. 2 
Gra~' Mass. 133 (that the witness had said he 
would lie on the stand; inadmissible, 8emble) ; 
1864. Beaubien v. Cirotte, 12 Mich. 484 (··he 
played good Lord and good devil, because he 
did not know into whose hand he might faU'·. 
admitted); 1918, Caffery t>. Philadelphia & 
R. R. Co .. 261 Pa. 251. 104 At!. 569 ('·if they 
did not settle the case.)ie 'Would go into court 
and lie them out of it". admitted); 1898, 
Sweet r. Gilmore. 52 S. C. 530, 30 S. E. 395 
(willingnl'ss to lie, admissible). 
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1833, O'NEALL, J., in Allan., 1 Hill S. C. 258: "It was proved that Nimrod Mitchell 
had said that • if he heard any man say he would not swear It lie, he would not believe 
him, for on some particular occasions he would, for he thought any man would.' The 
substance of this declaration was that he would not, on some occasions, feel himself bound 
to declare the truth on oath. . " The man who believes that he is under no legal or moral 
obligation at all times and under all circumstances to tell the truth under the sanction 
of an oath has destroyed the only test by which he can claim credit at the hands of men. 
Such evidence is no~ establishing a bad character from particular facts." 

§ 958. 01'!~r to Testify COrJ'uptly. An offer to testify corruptly should 
stand on the .,ame footing; it is only a little less broad in its bearings than 
the preceding evidence, but it indicates a similar untrustworthiness. l 

§ 959. Comeasion that Testimony was False. This is evidentially of the 
same value as the preceding conduct. l The difficli~ty is that it is apparently 
not circumstantial evidence at all, but testimonial (i.e. is to be taken as the 
assertion of a past fact), and therefore obnoxious to the Hearsay rule. If 
this were correct, it could be used only under the Hearsay Exception for 
Declarations against Interest, and yet it is barred there by the arbitrary 

§ 958. I Admitted: lS61. Jackson v. Thoma- (previous confessions of falsehoods U!I to the 
son. 8 Jur. N. S. 134 (admitting letters appnr- matter in hand. allowed to be asked for on 
elltly implying a willingness to withhold for a ~ross-examination); Connecticut: ISi5. Mc
bribe what he knew); 1S87. Bnrkly v. Cope- Ginnis v. Grant. 42 Conn. ;; (affidavit by the 
land, 74 Cal. 1. 5. 15 Pile. 307 (~tatement.s of a witness that his testimony had been falsely 
convict that he intended to te~tify falsely for given for hire. admitted); Georgia: 1896. 
C. in order to get the assistance of C.'s influence Georgia R. &: B. Co. v. Lybrend, 99 Ga. 421. 27 
for a pardon. admitted) : 1892, Hoberts r. Com., S. E. 794 (admission that he had made a fals(' 
- Ky. • 20 S. W. 267 (nil offer to swear for affidavit in connection with the trial. admit-
the opponent if he would help to clear the ted); IndiaTl4: 1853, Perkins r. State. 4 Ind. 
witness from a criminal charge. admitted); 222 (statements of a prose~uting witness 
1895, Alward v. Oakes. 63 l\1inn. 190. 65 ~. W. that he had falsely made the charge. ad-
270 (letters "c\;ncing a carrupt disposition to mitted); New York: 1836. Sa\·age. C. J., in 
make his testimony in this case depend upon the People v. Moore. 15 Wend. 419. 424 (" If a 
pecuniar~' or other valuable cOIIHidl'ration". witness. the moment he leaves the stand. 
etc., admitted): 1905. Hathaway v. Goslant. ii should declare that his whole testimony wa.. a 
Vt. 199.59 Atl. sa5 (question lIS to an offer for fabrication". it would destroy his crl:dit; ad-
money to le::lVe the State. when a witness in mitting such a statement, made in jail after 
.'l.nother suit. ollowed in di~cretion). leaving the stand); 1856. Stacy 11. Graham, 14 

Excluded, but very singular rulings: New N. Y. 492, 498 (confession that the testimonY 
York: 1833. People t'. Gellung. 11 Wend. 18 was false. and that he regretted having so tcsti-
(a charge of obtaining a note by false pretences; lied; assumed as ~dmissihle). 
an offer by the defrauded ,,';tness not to testify Excluded: 1898. People v. Arrighini. 1~2 
if the defendant would make a settlement, Cal. 121.54 Pac. 591 (questions to a defendllnt 
excluded); 1847, Pcople v. Austin, 1 Park. Cr. eliciting testimony that he had wilfully lied 
C. 157 (an offer to refrain for money from at the coroner's inquest. excluded; c1('urly 
testifying. by a father who had a claim under. unsound); 1883. Craft v. Com.. 81 Ky. 
the statute for the loss of services of the son 253 (confession of perjury); 1905. State v. 
whose death was the subject of the charge, ex- Wells. 33 Mont. 291. 83 Pac. 476 (cross-
eluded). examining 0. witness who has identified his 

§ 969. 1 Admilled: England: 1675 (?) former testimony ... Is that testimony true or 
Woodford's Case. Vin. Abr. XII. 40 (the con- false?" not allowed; unsound; the pedantic 
Cession of one who had falsely accused another error of such l'Ulings can be seen by compar
oC piracy and had dl'posed against him. held ing the marvellously successful use of such 
inadmissible ollly because of the former's a cross-examination by Sir Charles· Russell 
subsequent attainder); 1855. Romilly. M. R.. with Pigott in the Parnell Case. Quoted post, 
in Greenslade v. Dare. 20 Beav. 284. 200 Cad- § 1260) : 
mitted testimony of a witness' admission of Compare the cases cited ante. § 527 (invsli-
perjury. but declared that he paid no attention dating one's own former testimony). pOd/. 
to it unless corroborated): Coliforrtia: 1808. § 1040 (seU-contradietory conduct), and pOd/. 
People 11. Prather. 120 Cal. 61l0. 53. Pac. 25\1 § 1476 (statements against interest). 

344 



§ § 943-949] CORRUPTlON § 959 

exclusion of confessions of a crime (here, perjury) by a third person (p08t, 
§ 1476). That arbitrary limitation ought to be ignored, here as in other 
cases; but it is not necessary to resort to that expedient, for the evidence in 
question need not be treated as a hearsay assertion. It is in eft'ect a seH-con
tradictory statement (i.e. " I now sa~' that the facts are just the opposite of 
what I formerl~' asserted "), and ma~' t.herefore be used b~' virtue of the princi
ple which admits them (post, § 10·10). Sueh is the solution usually reached. 

§ 960. Attempt to Suborn another Witness. The witness' attempt to 
bribe another witness to speak falsely to or abseond indicates for the case in 
hand a corrupt intention on the first witness' part, and thus affects his trust
worthiness.1 

Distinguish the use of such evidenee against a party, not a witness (ante, 
§§ 278, 280); in that aspect, it is neees~ary to show the partll's authority 
or connivance with the corruption, while in the present aspect the part~··s 
authoritv or connivance is immaterial. , 

§ 961. Receipt of Money for Testimony; Payment of Witness' Expenses. 
The witness' receipt of money for testiIllon~' may indicate corruption in two 
ways: first, frum the conduct in receh'ing it, may be inferred a willillgness to 
speak falsely; secondly, from the fact of its haying been received or promised, 
may be inferred an intere.9t in favor of the cause of the giver, just as any fact 
of pecuniary interest makes probable surh a partiality. 

§ 960. I Eng. 1680. Lord Stafford's Trial. 7 
How. St. Tr. 1401 (that the witness had offcr!'d 
a bribe to another in the same suit. admitted) : 
1681. Stapleton's Trial. 8 How. St. Tr. 5Hl 
(same); 1775. Trial of Maharajah Nundocomp.r. 
20 How. St. Tr. 1035 (same): 1820. Queen 
Caroline's Trial. Linn's ed .• III. 38. 45 (same): 
U. S. Cal. 1885. Luhrs r. Kelly. 67 Cal. 289. 
291. 7 Pac. 696 (an att~mpt to bribe another 
witness' admissible onl\' where the former has . -
testified on material points); 1887. Darkly I). 

Copeland. 74 Cal. 1. 5. 15 Pa~. 307 (an offer of 
the defendant's inllu.!nce for a pardon. the wit
ness being a convict. admitted); 1897. People 
~. Wong Chuey, 117 Cal. 624. 49 Pac. 833 (at
tempt to bribe another witness); la. 1897. 
State 1). Van Tassel. 103 Ia. 6. 72 N. W. 497 
(falsehood and deception by a detective in 
obtaining a confeSBion may be considered); 
MtL88. 1849, Cooley to. Norton, 4 Cush. 94 
(attempt to bribe defendant, when witness in 
another Buit, not to testify. excluded); 1909. 
Com. 1). Min Sing. 202 Mass. 121.88 N. E. 918 
(attempted subornation admissible .. to show 
his bias and affect his r.redibility") ; Mich. 1884, 
People 11. White, 53 Mich. 537, 540. 19 N. W. 
174 (bastardy; questions allowed to the prosc
cutrix whether she had not Mid that she was 

• • • gomg to get a prostItute to swear a case agamst 
the defend:mt); Minn. 1896, Mntthc'l\'S 1>. 
Lumber Co., 65 Minn. 372, 67 N. W. 1008 (at
tempt to corrupt a 'IIitness, admissible in discre
tion); Mo. 1883, State 1>. Stein, 79 Mo. 330 
• 

(offer for money to furnish testimony. admit~ 
tedi; IS9;~. Stat~ r. Hack. lIS :\In. 92. 23 S. W. 
1089 (that she had offered a witness mOlle.\· 
to leave the city. admitted); 1903. State v. 
Thornhill. 177 Mo. 691. 71i S. W. 948 (att<!mpt -
to induce an opposing witness to abs('ond): 
N. Y. ISS2. Schultz t·. R. Co .• 89 N. Y. 248 
(attempt to get anothpr wit'less to testify 
falsely. admitted); Or. H1l9. State r. Hader. 
94 Or. 432. 186 Pac. 7n. S1. 91 (murder: letter 
by defendant's sister offering money to a desired 
\\;tness. held admissihle. by a majority, "as 
e\'idence affecting the interest of the \\;tness" 
if it had concerned the pres('nt case, but ex
pluded because it was not shown to concern 
this pase; the minority held it inadmissible 
without e\;dence of authorization by the 
defendant; the minority opinion trcatR thi, 
question n.q involving th(' principle of § 280. 
an/c. and ignores the current of authorities 
cited above): Pa. 1898. B('ck r. Hood, 185 Pa. 
32. 39 Atl. 842 (at:empt to corrupt a juror on 
the preceding trial of the snme case. admitted. 
on croSlJ-(!xamination); Tex. 1913. DurnamaJl 
11. State. 70 Tex. Cr. 361. 159 S. W. 244 (here 
the special controversy was whether the rul!' 
applied to admit 11 corrupt attempt by th" 
accused's brother who was a witness; properly 
held admissible; Da\;dson, P. J .. diss. on th!' 
ground that the dominant purpose of the evi
dence was that purllOSC forbidden by § 280. 
ante). 
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It is important to distinguish the two kinds of inference, for the former in
ference can only legitimately be drawn where the money or other reward has 
been taken consciously with a view to false testimony; where such an under
standing attends the bargain, the witness' conduct raises a clear inference 
of his willingness to speak falsely.l 

But the second inference is not only of a different sort, but is much weaker; 
it is not from the witness' own conduct, but from the mere external circum
stance that money has come or will come to him for his testimony; i.e. the 
element of knowing false testimony is lacking, and the inference may merely be 
that the money is likely to have some biassing effect of the same general sort 
that is attributable to all pecuniar~' interest (post, § 9(6). This second in
ference is ordinarily the onl~' allowable one in the usual case where it is made 
to appear that a witness' expenses are paid by his party or that as expert he 
is to receive an extra fee from that party.2 These facts may legitimately be 

§ 961. I 1875. McMath ». Hammond. 47 been promised pay for time lost in attendanc(') ; 
303.307 (an agreement for money not to testify. HJ02. Kerfoot ». Chicago. 195 Ill. 229. 6:3 ~. E. 
admissible) ;]1900. Schmertz t·. Hammond. 47 101 (expert witnesses to land-\·alue. testifying 
W. Va. 527. 35 S. E. 94;j (u~re!'ment to gh'e for the city. allowed to be cross-examined to 
witness a share in proceeds of judgment if rl'- thc nmoun t of money reech'ed b~' them in the 
covered. admissible); 1918. Nic('I~. v. Nicely, prcceding ycar Il!l witnci'scs. and to other facts 
81 W. Va. 269. 94 S. E. 749 (employment in a tending tH sbow a profcssional occupation for 
divorce case to obtain l'\'idenre by entrapping the city a. mlue-witness); 1903. Wrisley Co. 
the wife. admitted): IS51:'. :\lartin t'. Barn!'s. 7 t'. Burke. 203 Ill. 250. 67 N. E. S18 (that a 
Wis. 242 (n burgain by whidl a medical witlH'ss physician had b('('n paid for his examination to 
was to testify to imaginary injuries. admitted). qualify. admitted); I!!04. Chicago City R. Co. 

2 Federal: 1905. Union Pacifi,' R. Co. v. r. Handy. ::!OS Ill. 81. 69 N. E. 917 (that an 
Field. 137 Fed. 14. Hi. 69 C. C. A. ,'j:~1i (that a expert medical witll(,ss is to reeeh'e mOTe than 
witness for the defendant corporation" ('arne tl) the statutory fel!. and that he is frequently em-
f he trial upon pll!lses . . . was not !l proper plo~'l'd as 5ul'h hy one of the litigants. allow-
subject of comment"; unsound): ~llaIJama: abl!'): 1!104, Chicago & E. 1. R. Co. D. Schmitz. 
1901. Southern n. Co. v. Crowder. lao Ala. 211 Ill. 44G. 71 X. E. 10.jO (that the \\;tness was 
256. 30 So. 592 (payment of sundry expe!l>;es interested as a medical man in similnr suits 
of attendance beyond the amount of le~al fees. a~ain5t other corporations. excluded); 1909. 
admissible); 1904, Parrish t·. State. 1:l!l Ala. West Skokie Drainage District v. Dawson. 243 
16.36 So. 1012 (whether he paid his own travel Ill. 175. 90 N. E. 377 (to an engineer, whether 
expenses; held properly (li"allowed): 1904. he had been promised" considerable money" 
Southern R. CO. D. Morris. 14:~ Ala. 028. 42 So. if the procl!edin~s .. went t.hrough". allowed); 
17 (but payment of charges already due is not 1915. O'Day ». Cmbb. 209 Ill. 123. 109 N. E. 
admissible); 1921, Payne r. Hay. 206 Ala. 432. 724 (thnt a medical \\;tness received $100 per 
90 So. 605 (the witness may explain the n'aSl)n dny from the party calling him. admitted); 
for accepting more than the usual amount): Ke'llucky: 1896. Jackson v. Com., Ky. . 
Arkansas: 1906. Kansas C. S. R. Co. 1'. Bel- 37 S. W. 847 (whether she was paid anythiag 
knap. so Ark. 587.98 S. W. 363 (that the wit- for coming from an adjoining county to testify. 
nesses of defendant received free transporta- allowed); Ali/mesota: 1879, State v. Tosney. 
tion. allowed); California: 1910. People v. 26 Minn. 262. 3 N. W. 345 (liquor-seIling; 
Tomalty, 14 Cal. App. 224. III Pac. 513 (the receipt of money by \\;tness as detective for 
fact of frequent employment as expert by one such offences. admitted>; 1895. State n. Hay-
party may be inquired into. but not the details ward. 62 Minn. 474. 65 N. W. 63 (that a wit-
of amounts); Florida: 1899. Bryan v. State. 41 ness for the prosecution was being boarded by 
Fla. 643, 26 So. 1022 (that a witness' attend- the State. admitted>; Pcnnsylrania: 189S. 
ance was procured by fur":!u.>f a certain associ- Com. v. Farrell. 187 Pa. 408. 41 At!. 382 (what 
ation. allowed): 1903. Syl\'('ster v. State, 46 contraot for pay a detective had. allowed on 
Fla. 166. 35 So. 142 (payment of fare by the cross-examination> : South Dakota: 1903. 
party calling him, admitted); Illinois: 1898. State n. Mulch, 17 S. D. 321.96 N. W. 101 
North Chicago S. R. Co. ». Anderson. 176 Ill. <that witness fees of a dollar a day were 
635. 52 ~. E. 21 (relations of witness with promised, admitted); Verillont: 1922, State 1). 

party, including interviews with counsel. ad- Long, Vt. . 115 Atl. 734 (whether he 
missible; so also the fact that the witness had .. received pay for the State", allowed. but not 
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brought out, but they are not to be understood as involving necessarily a 
corrupt intention. 

Whether a ccmtract to pay more than the legal fees is invalid on grounds of 
public policy is a different question (post, § 2203). 

§ 962. Mere Rejection of Offer of a Bribe. Where the witness in question 
has merely been offered a bribe, no inference of any sort as to the witness' 
testimony can be drawn; the rejection of the bribe deprives the offer of all 
its force in that respect. l From the point of view of the party offering it, 
of course, such an attempt at corruption is admissible against him, as show
ing his consciousness of a bad cause (ante, §§ 278, 280); but this involves 
the necessity of proving the identity of the offerer with the party, a matter 
not alwavs feasible . • 

§ 963. Habitual False Charges, and Sundry Corrupt Conduct. In various 
ways a witness may indicate a state of mind which partakes of the nature of 
corruption and of bias, and is not easil~' to be exactly labelled; the nature 
and strength of the inference will vary in different circumstances. l 

The only difficult question is presented by conduct indicating a disposition 
or habit or general scheme to ma~'efalse chargcN or claims. On this point there 
is much difference of opinion.2 The onl~' distinction that is here legitimate is 

.. how much he was paid"; un~ound as to the the opponent made drunk at. the time of trial; 
latter); West Virainia: 18S1. Moats t'. Ray- admissihle. semble); 1!l05, Finlen v. Heinze, 32 
mer, IS W. Va. 642. 64.~ (what fep. i9 to be re- Mont. 354, SO Pac. !lIS (that the witness em-
ceived by an attorney testif)ina:>; for his client. played a person to negotiate with a judge for a 
admitted); Wisconsin: 1!l05. State t·. Rosen- corrupt decision in a prior stage of the cause, 
thaI. 123 Wis. 442. 102 ~. W. 4!l (vayment of allowed); 1869, People v. Thompson, 41 N. Y. 
cxpenses. etc., may bc inquired into). 6 (that a witness had left the jurisdiction in 

Compare the authorities cited for intcrest. order to cause the trial's postponement, admit-
post, § !l69. ted). 

§ 962. I 1820, The Queen's Case, 2 B. & B. Compare the cases cited antc, §§ 280, 950. 
303 (to show the probability of testif)ing ,,;t- • With the following cases compare some of 
nesses having been bribed. e\'idence that those cited ante, §§ 280, 340. 342: CANADA: 
another person. not put on the stand. had been British Columbia: 1902, D'A~ignon tl •• Jones, 9 
offered a bribe by the opponent's agent, ex- Br. C. 359 (the issue involved an alleged forgery 
duded); ISH, Attorncy-Gcneral~. Hitchcock, of the plaintiff's name by the defendant; the 
1 Exch. 91 (" It is totally irrelcvant to thc ,,;tness to the forgery, B., was allowed to be 
issue that some person should havc thought fit impeached by evidence of a conspiracy between 
to offer a bribe to the witness ... if that bribe B. H. and the plaintiff, invoh;ng past transac
was not accepted; it ill no disparagement to a tions also, to give false e\idence against the 
man that a bribe is offerl'd to him; it may be defendant); USITED ST.\TES; Fed!:'al: 1896, 
disparagement to the person who makes the Hart v. Atlas K. Co., 23 C. C. A. l!lS. 77 Fed. 
offer"). A question whether the witness had 3!l9 (breach of contract; whcthrr the defe.ld
been offered a bribe in the name of the oppo- ant had not about the same time cancelled 
nent was permitted in Com. v. Sacket, 22 Pick. similar orders to other business houses, ad-
395 (1S39), OIl the ground that 811 affirmative mitted in discretion) ; Arkansaa: 1912. 
answer might he followed up hy further ques- Frauenth:.l c. State Ark. ,146 S. W. 4!l1 
tions leading to the fact of the acceptance of (rape under age. the prosecutrix being 12-13 
the bribe. years of age; the defendant offered to show 

§ 963. I 177S, Captain Baillie's Case, 21 that the prosecutri.'t had ast'erted similar acts 
How. St. Tr. 343 (an offer to suppress an in- done to her by other men, and that these other 
quiry, admitted); 1858, Winship 11. Neale, 10 charges were false though this part of the 
Gray 3S2 (whether certain proceedings in the offer is not clear; excluded on the ground that 
case had not been taken really with a view to nothing short of mental derangement could be 
hampering the opponent'" case; admitted in shown; such a dangerous rcling deserves 
discretion) ; 1888, Hitchcock v. Moore, 70 protest; a perusal of Gross' .. Criminal 
Mich. 116,37 N. W. !l14 (an attempt to have Psychology" and Healy's "Juvenile Delin-
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between conduct indicating a corrupt moral character in general and conduct 
indicating a specific corrupt intention for the case in hand, Facts offered 
for the latter purpose could be proved by either mode (ante, § 943). There 
ought to be no doubt that such facts could be freely inquired into, which
eVer the purpose be; and even the character-rule does not forbid them on 
cross-examination (post, § 981). , 

It is time that the Courts took warning here, and became more liberal. 
They know, and all know, that the court-room has its quota of false claimants 
and pretended victims of wrongs; some are children, some eccentrics, some 
hysterics, some insane, some conscious blackmailers.3 It is hard enough, 
at last, to detect and expose them. To bamper this exposure with the shibbo
leth 'res inter alios. acta' is unpractical. And the injustice of the situation 
is often intensified by this maddening prohibition of the very evidence to 
which a common-sense tribunal would most quickly resort. 

quent" is recommended' it ought to be well 
understood by criminai judges that some 
Women and girls ha,\'c at times precisely this 
trait. and that it is ahvays proper to protect a 
possibly innocent man by an inquiry into the 
!)roseclItrix' trait); Conncctiwt: 1SS5, Rus-
• "n ", Crittcnden, 53 Conn. 564. 4 At!. 267 
(action on a wa!rnnty of a horse's soundncss; 
a question as to how. many other such purchases 
the defendant had In 20 "cars tried to re,'oke 
for unsoundneBs, eXcluded); Idaho: 1919, 
State r. Askew, 32 Ida. -156. IS4 Puc. 173 
(murder: "have YOU bean in the hahit of 
testifying in criminal Cases here?" excluded); 
Indiana: 1910, Heath 11. State, 173 Ind. 296, 90 
N. E. 310 (rape under age: that the complain
ant witness and her father hud filed affidavits 
charging other young men with similar acts, 
eXcluded); Maryland: 1919, Rau v. State, 133 
Md. 613, 105 At!. 867 (statutory rape; proof of 
the girl's prior false accusation of another man, 
excluded; erroneously apphing the principle 
of § 987. instead of the present principle); 
MClIjsachlUlctts: 1870, Com. v. Regan, 1051\bss. 
593 (rape, former false charges against others 
of having made her pregnant, excluded); 1893, 
Miller r. Curtis. 158 Mass. 127, 131, 32 N. E. 
1039 (charge of indecent assault; admissions 
of othrr similar false charges made against 
others, receivable to show a purpose to get 
mone\' by such charges' but here the state-. , 
ments \Vere not so construahle); ltfichioan: 
ISSS. People r.· Evans, 72 Mich. 367, 377, 40 
N. W.473 (rape by futher; former charges of a 
similar 50rt hy the prosecutrix against all sorts 
of persons, and the falsity of the charges, ad
mitted); 1912, Peoplc v. Wilson, 170 Mich. 
669, 137 N. W. 92 (like People v. Evans, 

. 8Upra); Montana: 1909, State v. Pemberton, 
39 Mont. 530, 104 Pac. 556 (the prosecuting 
witness \Vas not allOwed to be asked as to a 
similar robbery-story, falsely told by him on 
one occasion fourteen years before, nor was 
the storY allowed to be proved by another 
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witness: no authority cited); New Hampshire: 
1879, Plummer v. Ossipee, 59 N. H. 55, 57 
(highway injury; cross-examination of plain
tiff's husband as to a prior claim against 
another town for the same injuries, held prop
erly excluded in discretion): ISS1, Watson v . 
Twombly, 60 N. H. 491 (assault: prior false 
charge of assault by the plaintiff against the 
defendant. held allowable or not in discretion: 
but here it was held erroneously excluded as 
bl'ing 'per se' irrelcvant): North Carolina: 
IS96, Cecil t'. Henderson, 119 N. C. 422, 25 
S. E. lOIS (plea of the statute of limitations; 
whether he had not pleaded thus to variolls 
other claims, excluded); 1903, State v. Lewis. 
133 N. C. 653, 45 S. E. 521 (larceny of money 
from G. when drunk; that G. was "in the 
habit of getting drunk and losing money. and 
accusing pcople of stealing same", admitted to 
discredit G.); North Dakota: 1920, Larson v. 
Russell, 33 N. D.45, 176 N. W. 998 (personal 
injury in the nature of spinal neurosis, asserted 
by defendant to be simulated; to discredit the 
testimony of the plaintiff's brother, mother, 
and sister as to her injury, the deiendant was 
allowed to show that shortly before this trial 
thei: testimony as to the mother's and son's 
estate, in a bankruptcy proceeding, had been 
found by the judge to be false; "the olier was 
to sho\V that in another big fortune suit the 
Larson family had all come from swearing to a 
story incredible and preposterous ") ; Penn
Bylrania: 1S99, Fairfield P. Co. 11. Ins. Co .. 
- Pa. ,44 At!. 317 (intentional misstatement 
in another proof of loss to the same defendant 
for goods lost in same fire, allowed to be 
proved). 

• Any judge who has not heard of some of 
the instances in which such a complete investi
gation soon clears up the whole atmosphere 
should read Dr. Bernhard Glueck's article on 
.. The Forensic Phase of Litigious Paranoia", 
in the Journal of the American Institute of 
Criminal Law and Criminology, V, 371 (Sep-
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n 943-969) CORRUPl'ION § 963 

The double barrier erected by our strict precedents in this field may be 
instanced by the case nowadays common in our courts, a charge against an 
oldish man of indecencies with a young girl or child in his shop or house. 
Usually the facts are either that the man i~ a sexual pen'ert, or that the female 
is a sexual hysteric or a precocious little reprobate. If the former case, the 
prosecution tries to show that the man has a habit of treating little girls 
in that way. But, ~O, that cannot be done; the character-rul~ forbids. 
If the latter case, the defence tries to show that the girl has been falsely 
charging other men with similar offenses. But, NO, that cannot be done; 
the witness-rule forbids. And so, whichever the truth ma\, be, the Court • 
ties up the case in these intellectual ropes, and lets the parties struggle 
away with the fragments of evidence that are permitterl to be used. And 
~'et we assume that this process is a skilled and worthy effort to establish the 
truth! 

§ 96-1. Preliminary Inquiry of the Witness. Whatevcr rule is adopted as to 
the necessity of a preliminary inquiry to the witness about former expres
sions of Bias (allte, § !J,j3) obtains also for proof of former expressions indi
cating corrupt intention; the two kinds of evidence are treated as standing 
practicall~' on the same footing in this respect. l 

C. b,TEREST 

§ 966. General Principle; Parties and Witnesses in a. Civil Case. The 
abolition of disqualification by reason of Interest (allle, § 5i6) was merely a 
removal of the absolute bar to testimony, and left untouched the rele\'ancy 
of all facts which bear on the probable partiality of the witness by reason of 
his pecuniary interest in the result of the suit. Rulings under the old dis
qualification are practicall~' no longer precedents; the scope of the circum
stances of interest that mav be used to discredit witnesses is indefinite and • 
is not the subject of frequent rulings. Statutes pro\'ide in some States that 
every fact which would formerly have served to disqualif~' may still be used 
to discredit; but the body of precedents under the modern regime is compara
tively small, as it ought to be. There is no doubt that the interest of a 

tember. 1914. now reprinted in his" Studies in elley. and there is here no question of incon
Forensic Psychiatry "); also Professor Hans Bistcnc~' and nothing to explain. (2) because to 
Gross' "Criminal Investigation" (1907. trans!' carry the rule this far would be in effect to 
Adam). p. 171. and Dr. William Healy's >lPPiy it to all discrediting conduct. which 
.. Pathological Lying. Accusation. and Swin- would unfairly hamper the impeaching party 
dUng" (Boston. 1915). See also the materials and often render impeac'hml'ut impraeti
cited anie. § 875. cable); U. S. 1853. Pleasant t. State. 13 Ark. 

§ 964.. 1 Eng. 1820. The Queen's Case. 2 460. 477 (offer to stifle prosecution); 1921, 
B. &: B. 313. Linn's cd .. III. ~l46. 258 (asking is State t. Smith. 44 S. D. 305. 183 N. W. 873 
necessary. 1-..efore pro\;ng an. act of corruption. (adultery; rule not applied (0 questions as to 
since" an inquiry into the ac.t of corruption will corruption of witness to a confession); 1880. 
usually be. both in form an·;i effect. an inquiry Da\;s t. Franke. 33 Gratt. Va. 424 lconversa-
as to the words spoken by the supposed cor- tion in which lUI attempt to suborn a witnesS 
rupter"; opinion by all the judges; erroneous. was made); 1858. Martin tl. Barnes. 7 Wis. 242 
(1) because the object of BIlking is to afford an (a. bargain showing the witness' corrupt inter-
opportunity to explain an apparent inconsist-> est in the suit). 
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party or of a wltness in the C\'ellt of the cause is a circumstance available 
to impeach him: 1 

1895, BROWN, J., in Trinity Co. L!lI/l~er Ca. v. Denham, 88 Tex. 203,30 S. W. 856: "If 
it be admitted, however, that Borden .had parted with his interest in the suit before he 
first gave his testimony, still we think it was permissible to show that he had been in. 
terested in the case, the extended character of that interest, and the time and circum. 
~tances under which he parted with his interest, all of which would go to his credibility. 
At common law a witness wus rendercd incompetent to testify by reason of his interest 
in the result of the suit. A release would restore his competency, but it is by no means 
certain that it would remove from his mind the bias, if any, that such interest would oc
casion; and every fact of circumstance which ~"Ol!ld tend to show to the jury his relation 
to the case or the parties was admissible in order that they might determine what weight 
they ought to give to his evidence." 

§ 967. Accomplices and Co-indictees in a Criminal Case. It bears against 
a witncss' credibility that he is an acco-mplice in the crime charged and testi
fies for the prosecution; 1 and the pendency uf any indictment against 
the witness indicates indirectly a similar possibility of his curry-

• 

ing favor by testifying for the State; 2 so, too, the existence of a 

§ 966. I The following rulings and statutes 
declare the general prin('iple. which is unques
tioned; the statutes arc quated in full. altte. 
§ 488: A.laska: Compo L. Un3. § 1865; ilriz. 
Rev. St. 1913. P. C. § 1226; A.rk. 1901. Lan
cashire Ins. Co. v. Stanley. 70 Ark. 1. 62 S. W. 
66; Colo. Compo St. 1921. § {j5S5. semble; COIIll.· 

Gen. St. 1915. § 5705; Ga. Re\·. C. UllO. § 5n2; 
Ill. Rev. St. c. 51. § 1; 11097. West Chicago St. 
H. Co. v. Dougherty. 170 Ill. 379. 48 N. E. 1000; 
1906. Hanchett v. Haas. 219 III. 546. 76 N. E. 
845; Ind. Burns & Ann. St. 1914. § 530; Ia. 
Code § 4602. Compo C. § 7309; KaT •. Gen. 
St. 1915, § 7219. § 81aO; La. Hev. Civ. C. 
§ 2282; Me. He".. St. 1916. c. 87. § 112; Mel. 
Ann. Code. 1914. Art. 35. § 6; Mich. Compo L. 
1915. § 12551; Minn. Gen. St. § 5658; Miss. 
Code 1906. § 1915. Hem. § 1575. Code § HJ23. 
Hem. § 1583 (quoted post. § 987); Mo. Hev. 
St. 19l!1. § 5·HO. § 4036; 1904. Conner r. 
Missouri P. H. Co .• 181 Mo. 397. 81 S. W. l45; 
Nebr. Rev. St. 1922. § 8845; Net·. Rev. L. 
1912. § 5-119; N. J. Compo St. 1910. Evid. § 3; 
N. M. Annot. St. 1915. § 2165: Oh. Gen. C. 
Ann. 1921. § la659 (criminal cases): Or. L:J.ws 
1920. § 731; Oklo Compo St. 1921. § 585; P. I. 
C. C. P.1901. §273 (like Ga. Code §5732); 1910. 
U. S. V. La.~ada. 18 P. 1. 90; S. D. 1895. Han
son V. Red Rock. 7 S. D. 38. 63 N. W. 157; 1895. 
Trinity Co. Lumber Co. tl. Denham. 88 Tex. 
203.30 S. W. 856; VI. St. § 1236; Wash. R. & 
B. Code 1909. § 1211. 

The few judicial rulings concern instructions 
in wJ>ich counsel has attempted improperly 
either to control the jury's freedom of judgment 
or to juggle with words for the purpose of se
curing a judicial error: for example: 1905. 
Denver C. T. Co. tl. Narton. 141 Fed. 599. 608. 
C. C. A. (party-opponent; en instru~tian may 

be deman1.ed); 1900. North Chicago St. R. Co. 
v. Dudgeon. 184 III. 4i7. 56 N. E. 79G (whether 
Illl instruction is required); }tIOS. Helbig r. 
Citizens' Ins. Co .• 234 Ill. 251. 84 X. E. 89i; 
1904. Steebin ('. Lavengood. 163 Ind. 478. 71 
N. E. 494 (form of instruction. cf)llsidcred); 
1895. Rucker v. State. Miss. • 18 So. 121 
(it is error to tell the jury that they should 
disregard the testimony of interested persons) ; 
1898. Boice ('. Palmer. 55 Nebr. 389. 75 X. W. 
8·19 (interest is to be considered; but there is no 
doctrine that such a one" will not be liS hon
cst" as others); 1914. Ferebee r. Norfolk 
Southern R. Co .• 167 N. C. 290. 83 S. E. 3GO. 
per Walker. J. 

§ 967. I This is unquestioned; compare 
the authorities cited anle, § § 526. 580 (ae
complice not disqualified). and posl. § 2056 
(accomplice requires carroboTlltion). 

• Ala. 1919. Bigham V. State. 203 Ala. 162. 
82 So. 192 (murder; "You haven't been 
charged with being down at the still when Mr. 
W. came down there to arredt these fellows?". 
excluded. for reasons not stated); 1916. Pat
ton t. State. 197 Ala. 180. 72 So. 401 (murder: 
.. you haye been accused of this killing your
self?" excluded; unsound); Cal. 1868. People 
1:'. Robles. 34 Cal. 591. 593; 1895. People r. 
DiIIwaou. 106 Cal. 129. 39 Pnc. 439 (thllt other 
charges nrc pending against the witness. ad
mitted); Colo. 1910. Tollifson V. People. 49 
Colo. 219. 112 Pac. 794 (burglary; the witness 
was under a charge of asse.ult. held not improp
erly excluded in discretion); Ga. 1906. Hayes 
v. State. 126 GIL. 95. 54 S. E. 809; Haw. 1905. 
Terr. r. BoYd. 16 How. 660 (indictment for the 
same offence. admitted); [(an. 1866. Craft ,'. 
State. 3 Kan. 450. 478: M a.~8. 1858. Quinsiga
mond Bank V. Hobbs. 11 Gray 250 (existence uf 
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promiBe or just expectation of pardon for his share as accomplice in the 
crime charged.3 

When the co-indictee testifiesJor the accllsed, his situation here also may be 
considered as tempting him to exonerate the other accused and thus help 
towards his own freedom.4 

§ 968. Accused in a. Crimjnal Case. The fact of being a party in the 
cause (ante, § 966) and in particular a defendant in a criminal cause, may be 
considered as atfecting the witness' credibility. The only question that 
arises in this connection is whether the judge, under the unfortunate modern 

a criminal prosecution against a witness on the was used us indicating that he was under IIOme 
charge of doing that which he now denies he hope of release); 1859. Allen 11. Stute. 10 Oh. 
did. admitted): Mo. 1880. State v. Heavis. 7I St. 288. 306 (" If A. is convicted. do you expect 
;\10. 419 (to rebut the intimation that an ae- to be prosecuted?" allowed); 1879. Kilrow v. 
eompliee wus testifying for the prosecution as Com.. 89 Pa. 480. 485. semble (promise of 
the price of freedom. two other pending indict- pardon): 1916. State I'. Barretta. 47 litah 479. 
ments against him were offered. hUL were ex- 155 Pac. 343 (whether the witness-accomplice 
eluded because the fuet of the defendant being "understood" thut his ca..«e was to be dismissed. 
joined in them might prejudice him); N. J. etc .• allowed). 
Hl04. State r. Hosa. 71 ~. J. L. 316. 58 Ati. On the principle of Explunation (ante, §§ 34. 
1010 (that the witness was arrested on the 952). the fact may be shown by the prosecution. 
same charge. admitted on cross-examination) ; e\'en before express impeachment (because his 
N. 1'. 1880. Ryan D. People. 79 N. Y. 600 (11 relation to the cause is an implied impeach-
witness asked whether he had been indictcd; ment). that no such promise has been made: 
held proper); Oklo 1909. De Graff V. State. 2 Con/ra: 1903. Owells 17. State. 82 Miss. 18, 33 
OkI. Cr. 519, 103 Pac. 538 (liquor-offence); So. 718 (a co-conspirator. already convicted of 
Tex. 1912. O'Xeal t'. State. 66 Tex. Cr. 460. the murder charged ngainst the defendant. 
146 S. W. 9:38. Con/ra: Ill. 1913. People r. testified for the State; the fact that he had been 
~ewman. 261 Ill. 11. 103 N. E. 589; 1920. offered no inducement by the authorities to 
People V. Green. 292 Ill. 351. 127 ~. E. 50 testify was excluded; un astonishing ruling, IlS 
(former indictments pending against a "de- also that of Madden r. State. 65 Miss. 176,3 So. 
fendant, not admissible to show his interest as 328. followed as the Iluthority). 
a witness). • 1898. Titus r. State. 117 Ala. 16. 23 So. 77 

Compare the usc of the same e\'idence to (indictment of defendant's witness for same 
show bad moral character (post. §§ 982. 987). murder. admitted); 1904, Wilkerson v. State. 
and to show bias (all/c. § 949). 140 Ala. 165. 37 So. 265 (indictment for the 

'1905. Stevens 1'. People. 215 Ill. 593. 74 sarne illegal sale of liquor; admitted); 1897. 
N. E. 786 (" Do you i!Xpcct to be no further Shaw v. State. 102 Ga. 660. 29 S. E. 477 ltrain-
prosecuted in this matter?" allowed. whether wrecking; indictment of defendant's witness 
or not his expectation was justified b~' any for robbing the cars of the same railroad. ad-
binding promise); 1915. People 1'. McKinney, mitted); 1910. McCray r. St'-lte. 134 Ga. 416. 
267 Ill. 454. 108 N. E. r,52 (inducements to un 68 S. E. 62 (murder of W.; indictment against 
accomplice to plead guilty and testify for the dcfendant and McK .. a witness for defendant. 
State. made b~' the police. though not sanc- for an assault on B .. as a part of the snme affair. 
tioned by the Court. may be inquired into): admitted to show bias of !\IcK.); 1841. Com. 
1920, People v. Andrew. 295 Ill. 445, 129 N. E. v. Turner. 3 Metc. Mass. 25 (that the witness' 
178 (certain questions as to promise of imrnu- father was under indictment for being con-
nity. held proper); 1898. State 1'. NelllOn. 59 cerned in the same crime with tI,e defendant in 
Kan. 776. 52 Pac. 868 (questions as to agree- whose favor she was testif~;ng. admitted); 
ment no~ to prosecute a witness turning State's 1910. Gray 1'. State. 4 Ok!. Cr. 292. 111 Pac. 
e\·idence. held properly rejected on the facts) ; 825. 
1921, State v. Ritter. 288 Mo. 381. 231 S. W. 606 Contra: 1897, Lewis r. Com.. Ky. • 42 
(arson; T. ha\'ill8 turned State's e\·idence. S. W. 1127 (indictment of defendant's witness 
a question as to her" hope and expectation as accomplice, excluded on the theory that it 
that you would not be prosecuted? ", held too invoh'ed character-impeachment; present 
vague; this is absurd); 1896. Territor)' V. principle ignored); 1920. People v. Weber. 
Chavez. 8 N. 1\1. 528. 45 Pac. 1107 (a hope of App. Div., 181 ~. Y. Suppl. 774 (rape 'v,'hile 
pardon. without an express promise. is rele- riding in an automobile; indictment of witness 
vant); 1895. State v. J\:ent. 4 N. D. 57i. 62 called by defendant for mpe upon another 
~. W. 631 (here the fact that the accomplice woman in the same party at the same time'. 
was after some time still unprosecuted excluded; unsound). 
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rule forbidding a charge to the jury upon the faets or upon the credibilityof 
specific witnesses, is violating that rule in mentioning this proposition to the 
jury in a criminal case, a question which has to do with the law of Trials, 
not of Evidence. l 

§ 969. Bonds, Rewa.rds, Detective-Employment, Insurance, etc., a.s affect
ing Interest. The circuJIlstances which give to a witness an interest in the 
event of the cause and ma~' therefore be suggesth'e of testimonial doubt or 
detraction have usually a significance so apparent that it is either idle to 
dispute or useless to maintain their admissibility. For the law to attempt to 
measure judicially the weight of a circumstance which the jury ean equally well 
estimate b~' the unwritten and unconscious canons of experience is to eneulll
ber the law with needless rules. TIle abolition of the rules for interest-<iis
qualification has left this subject practically untranunelled. Only a few situ
ations have called for rulings, and these are plain enough in their reasoning. 

(1) One who as a spy obtains informatioll of a crime is not necessarily 
open to discredit thcreh~'; 1 but olle who for that purpose has emplo~'cd trick
ery, or who has wOI"ked for hire in his ill\'estigatiuns, or who b~' his fUllction 
as a police or prosecuting officer has cOlllmitted himself in a partisan manner, 
ma~' under the circumstances he open to the suspicion of bias or interest.~ 

§ 968. I Pederal: 189.5. Reagan r. l'. S.. So. 598; Michl'aan: :\Iich. Compo L. 1915. 
157 U. S. 301. 30.5. 15 Sup. 610; 1904. Ale:cis § 12552; Ib9.5. People ". Retih. 107 Mich. 251. 
t'. U.S .• 129 Fed. GO. 6~ ('. C. A. 502; 1919. {j.~X. W.99; Milllleso/a: 1903.Statev.Ames. 
Schulze I'. U. S .. 9th C, C'. A .. 2,59 Fed. 189; (JO Minn. 183. 9{j N. W. a:lO; Mis80uri: 1896. 
Alabama: 1888. !\'orris 1'. State. S7 Ala. 85. 88. State r. Taylor. 134 Mo. 109. 35 S. W.92; 
(j So. 371; Arizona: 1900. Halderman r. Terr.. 1898. Stllte r. Summllr, 14:3 ~fo. 220. 45 S, W. 
7 Ariz. 120, GO PII~. &71); .'ITktlrl,'(I~: 1901. 254; 1917. Stat(> r. Finkelstein. 267 Mo. 612. 
Blair r, State. G9 Ark. ;j5S. (;4 S. W. 948; 191 S. W. 1002 (examining prior rulings). 
Califurnia: 18116. Pcople 1'. Van EnlUn. 111. MOll/allll: He\', C. 1!)21. § 12177; /I.'ebraska: 
Cal. 1-14. 43 PIl~. 5:10; !fIO,I, Pl'(>rJ1l> t'. Wells. He,'. 8t. 1922. § 10139; 189.5. Basye r. State. 45 
145 Cal. laS. 7S Pac. 470; 1907. Pel>ple v. Nebr. 261. 63 N. W. 811; 1899. Philamalee r. 
R;mn. 152 Cal. 364. 92 PII!". b.5~; 19IG. Fulton Rtate. 58 ~ebr, 320. 7~ N. W. 625; 1907. 
r. U. S .• 45 D. C. ApI'. 27.49; Idllho: 1899. Burk D. State. 79 Xehr. 241. 112 N. W. 753: 
State r. Webb. 6 Ida. 428. 55 Pa~. 892; llIi- Ncrada: Compo I •. 1912. § 5419; Oreoon: 
noise Ill. Re\,. St. C. 3S. § 426; 18S2. Hirsch- 1907. State r. Bartlett. 50 Or. 440. 9~ Pac, 243; 
man V. Peol>le. 101 111. 57G; 1884. Rider 1'. Wi8consin: 1899. Emery", State. 101 Wis. 627. 
People. 110 III. 11. 1~; 1897. Kirkham 1>, 78 N. W. 145; 190,5. Schutz v. State. 125 Wis. 
People. 170 III. 9. 48 N. E. 465; 1900. Hellyer 452. 1O~ X. W. 90. 
t'. People. 186 Ill. 550. 58 N. E. 245; 1902. It is regrettable that Courts are willing to 
Henry v. People. 198 III. 1G2. 65 X. E. 120; waste time in di~('u8sing in their opinions such 
1904. Waller V. People. 209 III. 284. 70 N. E. a self-c\'idcnt proposition. 
681; 1904. Schultz D. People. 210 III. 196. 71 § 969. I 1848, R. r. Mullins. 7 State Tr. 
N. E. 405 (forra of instruction determined; N. S. 1110. 3 Cox Cr. 756; 1903. Terr. t·. Sing 
prior rulings collected); 1911. People v. Kee. 14 Haw. 586, 590 (informer). 
Arnold. 248 III. 169. 93 N. E. 786; 1920. • Besides the following cases. compare those 
People r. Maciejewski. 294 III. ~90. 128 N. E. dted under §§ 2060. 2066. 1>081 (corroboration 
489; Indiana: 1867. Dailey v. State. 28 Ind. of accomplices): Can. 1920, n. v. Nat Bell 
285. 287; 1876. Greer v. State. 5:~ Ind. 421 ; Liquors Ltd., 56 D. L. n. 523. 555. Alta. (keep-
Indian TeTr. 1899. Helms 11. U. S .• 2 Ind. T. ing liquor illegally); U. S, Ala. 1905. Borck t'. 

595. 52 S. W. 60; Iowa: 1880. State V. Moel- State. Ala. .39 So. 580 (buyer of liquor 
('hen .. 5:J la, 310. 316. 5 N. W. 186; 1887. State illegally sold); Ill, 1890, Hronek r. People. 134 
t'. Sterrett. 71 Ia. 388. a2 N. W. 387; 1902. III. 139. 24 N. E. 681 (private detective's e\'i-
l-'tute r, Hossack. 116 Ia. 194. 89 N. W. 1077; dence is not nece&qarily open to be discredited); 
Kansas: Gen. St. 1915. §§ 7219. 81:lO: Louisi- 1913. Pl'Ople 1>. Gardt, 258 III. 468. 101 N. E-
u"a: 1898. State r. Wiggins. 50 La. An. 330. 25 687 (Hronek II. People followed); M kit. 1894. 
So. 884; 1914. State v. Smith. 135 La. 427, 65 People r. Rice. 103 hlicb. 350. 61 N. W. 540 
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(2) That a witness is as 8urety or bond8man interested in the fate of one of 
the parties may also affect his credibility.3 

(3) That he will receive a reward in case of conviction may affect the eredi
. bility of a witness for the prosecution; 4 so also that he has been promised or 
given a sum in excess of the legal fees (ante, § 961). 

(4) That the party is ill..Yllred against accidents does not indicate any ad
ditional partiality in a defendant-witness in an action for personal injuries; 5 

(that the witnetis was a hired detecti\'e in the 
csse,admitted); Mont. 1921, Stato t·. Showen, 
- Mont. ,199 Pac. 917 (violation of liquor 
law; hired detectives as witnesses); 11' ebr. 
1897, Davis r. State, 51 Nebr. ao!. 70 X. W. 
984; 1899, Kastner r. State. 5S Nebr. 767, 79 
N. W. 7la; 1901, Watson I'. Cowle~. 61 Nebr. 
216, 85 N. W. 35; .V. C. IS97, State r. B1nck, 
121 N. C.578. 288. E.518; P. R. 1911, People 
r. Flores, 17 P. R. 1(j6 (" testimony of Jlolice
men, detectives, and persons charg~d with the 
duty of investigating crimes must be judged 
equally with that of nny other citizl'lI "); n. 
1905, State r. Bean, 77 Vt. aS4, GO Atl. 807; 
1907, Taft r. Taft. &0 Vt. 256. 67 Atl. 703 
(primte detl'cti\'es in divorce). 

For the rule requiring corroboratiOlI of such 
witnesses. sec posl. § 2066. 

'1898. l\Jt'Alpine to. State. 117 Ala. (l3, 23 
So. 130 (being surl'ty 011 bond of G. indicted for 
a similar crime. excluded); 19m. Southern R. 
Co. r. Bunnell. las Ala. 24i, ao So. aso (rail
rond pnssenger's ejection; whetlll'r the ticket 
ngont testifying for the defendant. was under 
indemnity-agreement fur the case, allowed); 
1895, People 1'. Chin Hanl'. 108 Cal. 597, 41 
Pac. 697 (tha t thl' dl'cea8l'd was on the hail 
bond of a third pl'rs{)n e/wrged with assaulting 
the defend.mt. admissibll'); ID08, Bates to. 
~tnte. 4 Ga. App. 480, 61 S. E. SS8; 1903, 
People v. Glennon, 175 N. Y. 45, 67 N. E. 125 
(that the bail of a witness for the prosecution 
hac! been raised, so as to make it desirable for 
him to fa\'Or the prosecution and thus be re
leased, admitted); 1897. Bradl'n r. McCh'ary, 
IS3 Pu. 192, as Atl. 62a (thut the witness' 
mother-in.law had gh'l'n u bond to protect the 
defendant. a sheriff. admitted). 

Compare the cuses cited ante, § 949 (em
ployees of a party). 

• 1890, Hollingsworth r. State. 53 Ark. 387. 
31>8, 14 S. W. 4 I (the mere fact that a reward 
was offered. excludl'd); IS!J6, Myers r. State, 
Di Ga. 76. 25 S. E. 25:! (the fnct of a reward for 
the apprehension of the accu8l'c!. admissible 
"Kainst nn npprehending officer. whether or not 
it appears to have influenced his action); 1!122. 
Pl'Ople ~. Todd. 301 III. 85, la3 N. E. 045 
(larceny of automobile; the owner's payment 
of money to another pl'rson. charged with the 
thl'ft, to come and testify against defl'ndant. 
held not improperly l'xcluded in the trial 
Court's discretion); 1908. Lenahan r. Pittston 
C. M. Co., 221 Pa. 026, 70 At!. 884 (rule af. 
firmed; but here a witness for the defendant 

was allowed to be asked if he, besides being an 
attorney for defendant, was attorney for a com
pany insuring the def~ndant). 

• Here the testimonial value of the fact is 
nothing, and its further disadvantage is that 
the jury might improperly be reckless in their 
award of damages: .41a. 1914. Watson v. 
Adams. 187 Ala. 490. 05 So. 528 (excluded); 
Conn. 189S, McQuillan r. EI. Light Co., 70 
Conn. 715,40 Atl. (l2S (whether defendant was 
protected by employers'-Iiability insurance; 
not admissible to show that defendant had no 
motive to testify falsely); Ill. 1902, Fuller Co. 
to. Darragh, 101 III. App. 664 (that an insurance 
company is defending a case, held improper to 
be asserted to the jury); Iou'a: 1906, Hnmmer 
r. Janowitz. 131 Ia. 20, lOS N. W. 109 (de
fendant's insurance against employer's iiability, 
not admittNI); Mich. 1921. Church to. Stoldt, 
215 Mich. 4W. 184 N. W. 4G9 ("This Court has 
drawn the line at interrogating jurors on the 
subject while the jury is being selected; .•. 
beyond that point the suhject is strictly ex
cluded ") ; Minn. 1908. Gracz v. Anderson, 104 
Minn. 476, 116 N. W. Il1G (crod5-{>xnminution 
of defendant as to insurance. to affect his crl'di
bility, held properly excluded in the trinl Court's 
discretion); N. II. J898, Demars v. Mfg. Co .. 
67 N. H. 404, 40 Atl. (l02 (whethl'r an accident 
insurance company was defl'nding the case; 
improPl'r, but here not material); 11' 
Day t, Dqnohue. 62 t". J. L. 380. 41 tI. 934 
(defendant, testifying to his due care as an em
ployer, allowl'd to be asked whether he was 
insured against such lo~ses, in trial Court's dis
cretion); N. F. 1911, Simpson v. Foundation 
Co .• 201 N. Y. 479, 95 N. E. 10; Or. 1915, 
Walling r. Portland G. &: C. Co., 75 Or. 495, 
147 Pac. 399; JVG8h. 1902, Shoemnker v. Bry
ant L. &: S. M. Co., 27 Wash. 637, 68 Pac. 380 
(that defendant is insured. excluded; but here 
an officer of the defendant company was al
lowed, on the facts, to be asked about such 
insurance to contradict his prior statement 
nnd exhibit his interest); 1904, l\'erson to. 
MeDonnell, 3G Wnsh. 73, 78 Pac. 202 (that 
dl'fendunt was insured, excluded); 19M, 
Edwards 1:. Burke, 3G Wash. 107, 78 Pac. 610 
(principle affirmed); 1905, Lowsit to. Seattle L. 
Cc .• 38 Wash. 290, 80 Pac. 431 (lvl'rson 1>. 

McDonald followl'd); 1905, Stratton to. 
Nichols L. Co .. 39 Wash. 323, 81 Pac. 831 
(dimilar); 1905. Dossett to. St. Paul &: T. L. Co., 
40 Wash. 276, 82 Pac. 273 (similar). 
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though it may otherwise have a bearing, for example, in disqualifying a 
juror who is interested for or against an insured party, or in discrediting an 
interested witness.s 

(5) That a witness, not a party, is the injured person in a prosecution for 
a crime may indicate a bias for the cause.7 

These and such other instances as daily present themselves in trials are 
solvable without difficulty by the ordinary judgments of experience. Com
monly, a ruling of exclusion is unnecessary, because the circumstance, if 
really worthless, would do no harm if admitted. 

• Rulings as to examining a juror on lloir 
dire as to hias or interest: Cal. l!ll 1. Pierce II. 
United Gas 4: E. Co .• 161 Ca. 176. 118 Pac. 700 
(jurors should ordinarily not be asked questions 
emphasizing the fact of defendant's insurance) ; 
Ida. 1921. Wilson II. St. Joe Boom Co .• 34 Ida. 
253. 200 Pac. 884 (questions to jurors to dis
.. over glOund for ehallange. allowabla. the 
eireuIDstanees to show the line between this 
legitimate purpose and that of placing im
proper matters befora the jury; explaining 
Steve v. Bonners Ferry L. Co .. 13 Ida. 384. 92 
Pac. 363); 1922. Cochran v. Gritnmn. 34 Ida. 
654, 203 Pac. 289 (malpractice; voir dire ex
amination of jurors as to being interested in 
insurance companies, allowed); Minn. 1916, 
Wentworth II. Butler, 134 Minn. 382, 159 N. W. 
828 (insurance admitted to indicate probabil
ity that plaintiff was feigning injury); Vt .. 
1917, Spinney's Adm'x v. Hooker, 92 Vt. 146, 
102 At!. 53 (personal injury; questioning of 
jurors as to holding stock in a particular in
surance compan~', here held improper; .. no 
general rule has or can be formulated that will 
accurately apply to every case"): Wash. 1918, 
Gianini 1'. Cerini, 100 Wash. 687, 171 Pac. 
1007 (that plaintiff had been visited by an 
insurance attornoy on behalf of defendant, 
allowed on the facts): Wis. 1906, Howard v. 
Beldenville L. Co., 129 Wis. 98, 108 N. W. 
48 (proper mode of procedure in questioning 
jurors as to an interest in a casualty company, 
considered) • 

A witnes8 "ot a party may be affected 
by his interest in an insurance company: 
CANADA.: 1~18, Gregg II. Grant & Horne, 44 

D. L. H. 359. N. B. (personal injury; on 
cross examination of a medical witness caned 
by defendant, a question as to being em
ployed by an insurance company, held im
proper) ; 1908, Longhead II. Collingwood 
Shipbuilding Co .• 16 Onto L. R. 64 (like Gregg 
tI. Grant, 8upra): UNITED STA'l'EB: D. C. 1906. 
Capital C. Co. I). Holtzman, 27 D. C. App. 125, 
138: Fla. 1905, Teston v. State, 50 Fla. 13i, 
138, 39 So. 787 (embezzlement from a labor 
union: witnesses being members of the union 
were allowed to be questioned as to the bond· 
ing company's non-liability for indemnity un
less upon conviction); MaIlS. 1919, Dempsey 
7'. Goldstein B. A. Co., 231 Mass. 461, 121 
N. E. 429 (that a witness for defendant is an 
employee c: the defendant's insurer may be 
shown); S. D. Ifl02, HedlnD 1). Holy Terror 
M. Co., 16 S. D. 261, 92 N. W. 31 (cited ante, 
§ 949, n. 4) ; Wash. 1918, Rust 11. Washington 
T. & H. Co .. 101 Wash. 552,172 Pac. 846 (that 
a witness who testified to a release was an 
agent of an insurer of defendant, admitted). 

Compare the citations ante, §§ 282, 393, 
949, where still other princiJ:ies arc involved. 

7 1897. Doyle II. State, 3f· Fla. 155, 22 So. 
272 (woman in rape): 189B, State II. Nestaval. 
72 Minn. 415, 75 N. W. 721> (woman in bas
tardy); 1905, State V. Jackso.l, 128 la. 543, 
105 N. W. 51 (prosecuting w.'tnetlS in false 
pretences; repudiating the prior intimation in 
State v. Rivers, 58 id. 102, that the motives of 
interest or bias thus created could be consid
ered as evidence, not merely as to the ~redi· 
bility of the ~itnetlS, but also as to guilt of the 
accused). 
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SUB-TITLE II (continued): TESTIMONL<U. IMPEACHMENT 

TOPIC III: EVIDENCING MORAL CHARACTER, SKILL, MEMORY, 

KNOWLEDGE, ETC. (BY PARTICULAR INSTANCES OF CONDUCT) 

CHAPTER XXXII 

A. MORAL CHARACTER, AS EVIDENCED BY 
PARTICULAR ACTS 

§ 977. General Principle. 
§ 978. Same: Relevancy and Auxiliary 

Policy, distinguished. . 
§ 979. Particular Acts of ~:hsconduct, 

not provable by Extrinsic Testimony from 
Other Witnesses. 

§ 980. Record of Judgment of Con
viction for Crime. 

§ 981. Cross-examination not forbidden; 
General Principle. 

§ 982. Same: Rclevo.ncv of Act.'! asked 
for on Cross-examination;' Kinds of l\Iis
con duet ; Arr(>st and Indictmcnt. 

§ 983. Same: l{elevant Questions ex
cluded on grounds of Policy; Three Tvpes 
of Rule; Cross-examination of an Accused 
Party. . 

§ 984. Privilege against Answers in
volving Disgrace or Crime. 

§ 985. Summary of the Preceding Topics. 
§ 986. Same: Historv and State of the 

Law in England and Canada. 
§ 987. Same: State of the Law in 

the various Juri!!dictions of the United 
States. 

§ 988. Rumol'l3 of Particular Miscon
duct, on Cross-examination of a witness to 
Good Character, distinguished. 

B. DEFECTS OF SKILL, MEMORY, KNOWL
EDGE, ETC., AS EnDENCED BY PARTICULAR 
FACTS 
§ 989. General Principles; Proof by 

Extrinsic Testimony. 
§ 990. Scientific Experimental Tests by 

Psychologists. 
§ 991. Skilled Witness; Evidencing 

Incapacity by Particular Errors (Reading, 
Writing, Experimentation, etc.). 

§ 992. Same: Grounds of an Expert 
Opinion. 

§ 993. Knowledge; Testing the Wit
ness' Capacity to Observe. 

§ 994. Same: Grounds of Knowledge, 
ahd Opportunity to Observe. 

§ 995. Memory; Testing the Capacity 
and the Grounds of Recollection. 

§ 996. Narration; Discrediting the 
Form of Testimony. 

A. MORAL CHARACTER, AS EVIDENCED BY PARTICULAR ACTS 

§ 9i7. General Principle. In the foregoing sections have been examined "\ 
• 

the modes of evidencing Bias, Interest, and Corruption, a class of evi- \ 
• 

dence for which there is no discrimination against extrinsic testimony as the -.J . -
channel of proof. In the ensuing topics, namely, the mode of evidencing 
Moral Character and other general qualities, is found the starting-point 
and peculiar hold of that discrimination again,yt extrinsic testimony which 
is a feature of such great practical importance and serves to divide discredit
ing evidence into two contrasted classes (ante, § Si8). 

The significance of this general expedient is that, while saying noth4tg as 
to the Relevancy of the facts offered, it prohibits them, on grounds of Auxiliary 
Policy, from being offered through other witnesses, and lea.ves them to be got 
at solely by the . tiOll of the witness himself who is desired to 
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be discredited thereby. This feature of our law, in its consequences, giycs it 
in this respect a· character peculiarly its own and different from that of the 
Continental system of evidence. On the one hand, it practically cuts off 
a great part of that method of im'estigating and discrediting the whole life 
of the witness which, in the latter system, impresses us as so unfair and so 
liable to abuse. On the othcr hand, it elevates into prominence the expedient 
of cross-examination, already so much more common and useful an expedient 
in our prr..t!tice than in theirs, and it thus contributes additionally to the em
phasis and the potency of that instrument on our s~'stem of trials. 

The influence of the present doctrine, whiie essentially and peculiarl~' 
applicable to evidence to particular conduct as evidencing Moral Character, 
extends itself naturally to the use of particular facts to prove other defec
tive qualities, such as Skill, ~remory, Knowledge, and the like. The reasons, 
in these other kinds of e\"idence, differ in some respects, and accordingly 
also the resulting rules; hut the considerations of polic~' and the object in 
view are in general not different. A common treatment is therefore neces
sary for the various classes of evidence which thus share in common their 
subjection to this general exclusionary doctrine. Its scope is so broad that, 
wherever the line is difficult to uraw, it is always possible to assume the 
applicability of the doctrine. On this account, the reasons that support it 
deserve to be examined with especial care, in order that its true scope ma~' 
not be misunderstood. 

§ 978. Same: Relevancy and Auxiliary Policy, distinguished. The exclu
sionary doctrine in question is purcly one of Auxiliary Policy (pn.~t, §§ 1849, 
1863), i.e. it excludes certain rele\'ant facts, when offered by outside testi
mony, because of the objections of policy to that mode of presentation. 
Furthermore, there are in some jurisdictions similar objcctions, of a nar
ruwer scope, even to the extraction of such evidence on cross-examination. 

In the class of evidence, then, questions of Relevancy, or logical probative 
value (ante, § 42), can arise in only two ways: (1) where by exception (e.g. 
for prior convictions of felony) the use of extrinsic testimony to the fact is 
allowed; (2) where the fact is obtained by cross-examination. The con
venient order of treatment will be to examine at the outset the underlJ'ing 
principles, first, those of Auxiliary Policy which exclude extrinsic testi
mony to particular acts, then those of Relevancy which affect particular acts 
exceptionally thus admitted, then the principles of both sorts which affect 
facts admissible on cross-examination; and, finally, to examine in detail the 
state of the decisions and statutes, in the separate jurisdictions, on all of the 
foregoing doctrines . ...... 

§ 979. Particular Acta of Misconduct, not provable by Extrinsic Testi-
ony. Down to the 1700s no settled principle or rule of this sort was rec-

ognized; the witness' character might always be attacked by the testi
mony of others detailing the events of his past life and misconduct.1 It 

§ 979. I See post, § 986, for a detailed list of the English precedents of that century. 
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must 'be remembered that under the orthodox rule, then prevailing, as to 
proof of general character by opinion (post, § 1982), the witness could give 
his personal judgment of the impeached witness' character, based on the for
mer's acquaintance and dealings with him; it was thus an easy concession 
to allow the impeaching witness to describe among his reasons such specific 
conduct, good or bad, as might have become known to him. For example, 
a sustaining witness would say, " I ha\'e had J. S. in my employ for ten years, 
and he is as honest a man as ever lh'ed; I have trusted him with large sums 
of money, and he has never betra~'ed my trust"; 2 while an impeaching wit
ness would say, "I have had man~' dealings with J. S., and I know him to be 
corrupt and lying; he stole a sum of money from me when he was my servant, 
and he is known in the neighborhood as a false swearer and a cheat." It 
was natural enough to make no discrimination in such testimony.3 

But the production of such e\'idence by witnesses who spoke merely to 
specific acts of misconduct led gradually to a cam'assing of the objections 
against such a mode of proof. Towards the end of the 1600s appears a tend
ency to exclude it. Though the rule of exclusion did not become set
tled until the first half of the next centur~', and though there are in
stances enough of its being ignored down to that time, nevertheless, it was 
alwa~'s treated, from the beginning of the 1700s, as a rule that might be 
im·oked. The reasons that were then advanced and accepted in its support 
ha\'e ever since been maintained and conceded as the correct and valid ones. 

These reasons, in their varying phrasings, are illustrated b~' the following 
passages: 

1696, Rookwood'a Trial, 13 How. St. Tr. 209; Sir B. Shower (lor the delendant): "We 
v.ill call some other ,\itnesses to )Ir. Porter's [the chief witness for the Crown] reputation 
and behavior; we think they wiJI prove things as bad as an attainder." . .. L. C. J. 
HOLT: "You mllst tell us what you call them to." Sir B. Shower: "\Vhy, then, my 
lord, if robbing upon the highway, if clipping, if conversing "ith clippers, if fornication, 
if buggery, if any of these irregularities will take off the credit of a man, I have instructions 
in my brief of evidence of crimes of this nature and to this purpose against ~Ir. Porter; 
and we hope that by law a prisoner standing for his life is at liberty to give an account 
of the actions and behavior of the witnesses against him. I know the objection that Mr. 
Attorney [-General] makes, that a witness does not come prepared to vindicate and give 
an account of every action of his life, and it is not commonly allowed to give evidence of 
particular actions. But if those actions be repeated, and a man lives in the practice of 
them, and this practice is continued for several years, and this be made out bye .. idence, 
we hope that no jury that have any conscience will upon their oaths give any credit to the 

: See the examples quoted post. § Hl82. credit. . .. But as no man is to be p(:rl!litted 
'The effect of this tradition was long in dis- to destroy a witness' character without having 

appearing: but the law to-day will not alJow grounds to state why he thinks him un .. orthy 
particular acts to be given even as grounds for of belief. you may ask him his means of knowl
an opinion of character: and the last sentence edge and his reasons of disbelief"). Sir J. 
in the following passage is therefore not law: Stephen says (1883. Hist. of the Criminal Law. 
1817. Sharp 1>. Scoging. Holt N. P. 541 (ques- I. 436). referring to a trial of the late 1700s: 
tion whether t.he witness had been tried for .. Most of the witnesses ... gave their reason~ 
pcrjur~': Gibbs. C. J.: "You cannot ask them on cross examination. This is the modern 
as to particular acts of criminality or parts of practice." But this probably does not mean a 
conduct, because the question is as to gllDeral practice of the 80rt above stated. 
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cvidence of a person against whom sitch a testimony is given. ,. . .. :'Iir. Attorney-Gcneral 
TrcroT: "My lord, they themselves know that this sort of evidence never was admitted in 
any case, nor can be, for it must tend to the overthrow of all justice lind legal proceedings, 
for, instead of trying the prisoner at the bar, they would try :Mr. Porter. It has been a'l
ways denied, where it comes to a particular crime that fl man may he prosecuted for; and 
this, it seems, is not one crime or two, but so many and so long continued, as they say, and 
so often practised, that here are the whole actions of a man's life to be ripped up; which 
can never show any precedent when it was permitted, because a man has no opportunity 
to defend himself. Any man in the world may by this means be wounded in his reputation, 
and crimes laid to his charge that he ne\'er thought of, and he ('an have no opportunity of 
giving an answer to it. bccause he never imagined there would be any sitch ohjection. It 
is killing a man in his good name by a side-wound, against which he has no protection or 
defence. My lord, this must tend t.o the preventing a\l manner of justice; it is against 
a\l common sensc or reason; lind it nevcr was offered at by any lawyer beforc, as I belie\'e, 
- at least, ncver so openly; and therefore I wonder that these gentlemen should do it. 
who acknowledge at least one of them did that as often as it has been now offered it 
has bccn overrulcd; and I know not for what cnd it is offered but to make a noisc in the 
Court." . .. Sir B. Shower: "J.\Iy lord, ... we conceive. with submission, we ma~' 
bc admitted in this casc to offer what we have offcred. Supposc a man be a common, lewd. 
disorderly fellow, onc that frequently swears to falsehood for his life. We know it is a 
common rule in point of evidcnce that against a witness you shall only give an account of 
his character at large, of his general conversation. But that gcneral conversation arises 
from particular actions; and if th~ witnesscs give you an account of such disorderly actions 
repeated, we hope that will go to his discredit; which is that we are now laboring for." 
L. C. J. HOLT: "Look ye, you mny hring witnesses to give an account of the general tenor 
of his conversation; but ;"ou do not think ~urc that we will try now at this time whether 
he be guilty of robbery or bugger~·." 

1722, Laycr'.y Trial, 16 How. St. 'fr. 246, 256; ,Mr. HUllgerford: "If my brief be true. 
the whole Ten Commandments havc been broken by him." L. C. J. PRATI: "Yery well, 
and so you charge him with thc breach of the Ten Comm:mdments, and he must let it go 
for fact, because he cannot have an opportunity of defending himself! . .. [Later, for
bidding a similar offer] you have heen so often admonished by the Court. but it signifies 
nothing. You arc charging :\lrs. :'IIason \\;th being a bawd, when you ought only to inquire 
as to her general character. . .. At this rate the most innocent persons may be branded 
as the most infamous villain~. and it i~ impossible for them to defend themselves." 

1817, R. v. lVat.~on, 2 Stark. 14!l; evidence of bigamy was offered against the prose
cuting \\;tnesses, Wetherell and COJlle:/, for defendant, argued "that Il. man might be ahle 
to prove that a witness was not to be believed upon oath, by showing that he had been 
guilty of a number of criminal acts, although he could not produce a single record of con
vietion; that since it might be provcd indirectly that the \\;tness is not credible upon 
oath, it was too strong a proposition to say that the same conclusion might not he proved 
directly by actual proof of accumulated crimes which demonstrated the infamy of the 
witness; . . . that the consequcnces would be enormous and alarming to the administra
tion of justice, if such evidence were to be shut out; a witness who had committed a mul
titude of crimes, but who had not been convicted of one, would stand as a fair and credi
ble witness in a court of justice." ELLEXBOROUGH, L. C. J.: "This is so clear a point 
and so entirely without a precedent that it would be a waste of time to call for a reply. 
. .. The Court does not sit for the purpose of examining into collateral crimes. It 
would be unjust to permit it, for it would he impossible that the party should be ready to 
eXCUlpate himself by bringing forward evidence in answer to the charge; there would be 
no possibility of a fair and competent trial upon the subject, and therefore it is never done." 
BAYLEY, J.: "If this evidence were admissible, it would be impossible to proceed in the 
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administration of' justice, because on every trial the Court would have to try one hundred 
different issue:J, and juries, instead of having one issue to try, would have their attention 
withdrawn from one single point to look into an indefinite number of crimes. The rule 
is that a party against whom a witness is called may examine witnesses as to his general 
character, but he is not allowed to prove particular facts in order to discredit him, . . . 
for although every man may be supposed to be capable of defending his general character, 
he cannot come prepared to defend himself against particular charges v.;thout notice. 
. .. If the witness were apprised of the charges, he might come prepared with e\;dence 
to show that, although there lVas 'prima facie' evidence against him, they were in reality 
unfounded." 

1847, ALDERSON, B., in Attorney-General v. Hitchcock, 1 Exch. 103: "Perhaps it ought 
to be received, but for the inconvenience that would arise from the v.;tness' being c,alled 
upon to answer particular acts of his life, which he might have been able to explain if he 
had had reasonable notice to do so, and to have shown that all the acts of his life had been 
perfectly correct and pure although other v.;tnesses were called to prove the contrary. 
The reason why the party is obliged to take the answer of a witness is that if he were per
mitted to go into it, it is only justice to allow the v.;tness to call other evidence in support _._ 
of the testimony he has given, and as those witnesses might be cross-examined as to their
conduct, such a course would be productive of endless collateral issues. Suppose for in- . 
stance witness A is accused of having committed some offence; witness B is called to prove 
it, when on B's cross-examination he is asked whether he has not made some statement, 
to prove which witness C is called; so that it would be necessary to try all those issues 
before one step could be obtained towards the adjudication of the particular case before the 
court. On the contrary, if the answer be taken as given, if the v.;tness speaks falsely he 
may be indicted for perjury." 

1830, HENDERSON, C. J., in Barton v. Morphea, 2 Dev. 520: "Two reasons are given 
for the rule, either of which, I think, is sufficient to sustain it. The first is, the number 
of issues such evidence is calculated to create, thereby consuming the time of the Court 
and abstracting the mind from" the main issue. The other is that both the party and 
witness would almost always be wholly unprepared to meet and repel the charges." 

1857, STRONG, J .. in People v. Jackson, 3 Park. Cr. 395: "Generally the conduct of a 
witness in matters disconnected from the subject of the trial, being irrelevant, cannot be 
given in evidence. The objections to admitting such evidence are that it raises collateral 
issues, and that the party against whom it may be offered would generally be taken by 
surprise and not be prepared to meet it. It is very dcsirable that the inquiries upon a trial 
should be confined to the issues actually joined between the parties. They attend to try 
those only; the attention of the jury is or should be exclusively directed to them, and not 
diverted to other and irrelevant matters which have a tendency to confuse their minds, and 
an investigation into collateral matters would protract issues into inconvenient and intol
erable length ... ' There can be no doubt but that, in ordinary. cases, an inquiry, ad
dressed to any but the assailed \\;tness, as to any particular act derogatory to his char
acter or as to any specific blemish in his reputation, should be excluded. . .• [However, a 
fact derogatory to a witness' character] may be proved provided it does not raise or tender 
a collateral issue. . " A \\;tness may he asked if he has not perpetuated some offence, 
or been guilty of some moral obliquity, which would if true impair the weight of his evi
dence. . .. That would not, however, raise any issue for trial, as, whatsoever his answer 
might be, the party asking the question could not controvert it." 

1896, LEWIS, J., in Omr v. u. S., 1 Ind. T. 85, 38 S. W. 331: "There is a clear dis
tinction, recognized by the authorities cited above, between impeaching a witness by 
proof of facts which discredit him, made independently of his examination, and by proof 
of the same facts elicited in his cross-examination. Proof of particular facts tending to 
impair his credibility, made independently of his own examination, is excluded for the 

359 

" 



§ 979 TESTIMONIAL IMPEACHMENT [CHAP. XXXII 

reason that its admission would engender a multiplicity of collateral issues, and would 
frequently surprise a witness with matter which he could not be prepared to disprove. But 
these reasons do not apply to his cross-examination as to the same facts, because the wit
ness, better than anyone else, can explain the impeaching matter, and protect himself to 
the extent that explanation will protect him; the cross examining party bfing bound by 
his replies." 

(1) These reasons of auxiliary policy are, upon analysis, reducible to two. 
(a) The reason- of G.o!!-Xus~~n of Issues (post, §§ 1863, 1904). This involves 
several considerations usually·-operiting together and attending the produc
tion of additional testimony upon minor points. There are two chief consid·· 
erations; first, each additional witness introduces the entire group of questions 
as to his qualifications and his impeachment, and the amount of new evidence 
thus made possible may increase in far greater than geometrical proportion to 
the number of new witnesses, so that the trial may become in length ex
tremely protracted, and with relatively little profit; secondly, this additional 
mass of testimony on minor points tends to overwhelm the material issues 

.;.., of the case and to confuse the tribunal in its efforts to disentangle the truth 
upon those material points. (b) The reason of.l1nfairJ:?.u}~prise (post, §§ 1845, 
1849). Surprise, in itself, is ordinarily no ground of objection to any kind of 
evidence. But the novelty of evidence may become unfair when there is 
no possible way of anticipating the nature of false evidence which could bere
futed. This unfairness here lies in the fact that the opponent who desired 
by other witnesses to impeach by particular instances of misconduct might 
allege them as of any time and place that he pleased, and that, in spite of the 
utter falsity of the allegations, it would be practically impossible for the 
witness to have ready at the trial competent persons who would demonstrate 
the falsity of allegations that might range over the whole scope of his life. 
For example, the witness may have lived in three towns, Millville, Rh'erside, 
and Sierra Madre; in order to be perfectly prepared it would be necessary 
for him to come to trial with persons who had known him at every stage of 
his life in all three towns and could instantly prove the falsity of charges of 
any kind of misconduct, which might be alleged as of any time and place, -
conduct, events, times, and places, entirely impossible to divine beforehand, 
because known only to the opposing false witness himself; indeed, this body 
of witnesses would perhaps have to come, in strictness, from every known 

• • 
habitable part of the globe, because the opponent might falsely place the 
misconduct in Kamchatka, and it would then be desirable to show that the 
witness had never even been in Kamchatka. This possibility of unfair sur
prise makes it necessary to concede the propriety of the rule based upon it. 

(2) It must be noticed that a judicial opinion sometimes misleadingly states 
the latter reason in this form, that the witness" cannot be expected to come 
prepared to defend every act of his past life", i. e. it implies that the charges 
are true, though not to be anticipated. Now on this assumption, obviously, 
there would be no reason for excluding the impeaching testimony; for, if the 
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charges were true, there would be nothing more to be said, and all the defen
sive testimony conceivable could not alter this fact and would therefore be 
useless. But, on the contrary, the real notion behind the reason is that the 
charges arefa18c, and that there is no practicable way of showing their falsity. 
Instead of the form, " A witness cannot be expected to be prepared to defend 
every act of his life", the accurate statement is, " A witness cannot be expected 
to be prepared to di8pro'IJc every alleged act of his life." 

(3) From the reasons unanimousl;y conceded as the rule's foundation, it is 
plain that no consideration of Relevancy is the Source of the exclusion. The 
reasons are solely of Auxiliary Policy (ante, § 42). Questions of Relevancy 
do not arise, in so far as the reasons of Auxiliary Policy exclude the offered 
facts at the very threshold.4 \~ 

• 
(4) When these reasons cease, the rule ceases. If there are situations iIi";'", 

which the above reasons have no force, then the prohibition ceases to apply. ( 
There are two such situations: Proof of a Particular Crime, by Record \ 
of Conviction, and Proof of Particular Instances of Misconduct in general, J 
by Cross-examination of the witness himself. These have now to be consid-.......... 
ered, in so far as they are further limited by principles of Relevancy. 

§ 980. Record of JudgmQnt._oLCJ>n!il;tion for Crime. (1) When the ex
trinsic testimo!1yjs in the.shape.of. ~recQrd.of._a_judgment-of-COn:':"':;':'i;:"c71ti;";'o'::"Ii for 
crime, bQih~tlie..a~.I?ve reasons cease to operate. (a) There is no risk of Con
fusion. of Issues, first,' becn'use' theriumber of acts of misconduct pro,;able in 
this way is practically small, and, next, because the judgment cannot be re
opened and no new issues (other than the occasional ones occurring in the 
process of authentication of the record) are raised thereby; (b) there is no 
danger of Unfair Surprise not, however, because (as is sometimes said) the 
witness well knows whether he was ever com'icted; this assumes the very 
thing in controversy, namely, that he is guilty; but because the judgment is 
conclusive and cannot be attacked, and therefore the witness could not use 
his supporting witnesses to prove his innocence, even if he had them in court. l 

It has therefore been universally acknowledged that proof of a crime b-! 
record of a judgment of conviction may be made, not because an exception is \ 
carved out of the rule, but because the reason of the rule does not apply: _ .. .:> 

1857, STRONG, J., in People v. Jackson, 3 Park. Cr. 396: "[Conduct derogatory to the 
witness' character] may be proved provided it does not raise or tender a collateral issue. 
Thus, it may be proved that a proposed witness has been convicted of un infamous of
fence, by producing the record. That raises no collateral issue of fact, as the record is 
conclusive, and there can be no further inquiry. But it is not competent to prove that 

'18.'38. Cowen. J .. in People 1>. Rector. 19 
Wend. 569, 586 ("Couns.!1 misconceive the 
reason for the cases going against an inquiry to 
\particularj fncts. It is not because they do 
not impench character, but because the inquiry 
in a particular C'lrm might unjustly ruin the 
character of any witness past redemption. 
The evil is held not to exist when his own ac-

('ount is appealed to. and received as con
clusive if in his favor "). 

§ 980. I Some courts go so far, to be Bure, sa 
to aHow the witness himself to aHege and explain 
his innocence; but in general even this much of 
an issue is not allowed to be made; see post. 
§ 1116. under Rehabilitation oC Witnesses. 
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the witness has in fact committed a crime, if he has not been convicted, although the actual 
perpetratioll of the crimc is what renders him unworthy of belief. That, if permitted, 
might rai:;e a collateral issue for triaL" 

(2) The reaSOns of Auxiliary Policy not barring out ,such evidence, the 
question of Rele\'ancy may properly be raised. 

) What crimes are rete'callt to indicate bad character as to credibility? There 
are here three answers possible on principle: (a) 'Vhat~v~r offences were 
formerly treated as disqualifying one entirely as a witness (ante, § 520) shall 
now be treated as available for impeachment. This is the commonest solution, 
and has come about usually by express proviso in the statutory abolition of 
the former disqualification. (b) If in a given jurisdiction general bad char
acter is allowable for impeachment (ante, § 923), then allY o.(fence will serve 
to indicate such bad character. (c) If character for veracity only is allowable 
for impeachment (ante, § 92:3), then only such specific offences may be used 
as ind·icate a lack of veracity-character.2 The following passages illustrate 
this long-standing difference of views: 

1680, SCROGGS, L. C. J., in Lord Crutlemaine's Trial, i How. St. Tr. 1067, 1084: "You 
may give in the evidence of e"ery record of thc conviction of any sort of crimes he has' 
been guilty of, and they shall be read. They said last day there were sixteen; if there 
were a hundred, they should bc read against him, and they shall go all to invalidate any 
credit that is to be given to anything he may swear." 

1699, HOLT, L. C. J., in R. v. Warden of the Fleet, 12 Mod. 337,341: "In respect to a 
person who had teen burnt in the hand, if it were for manslaughter, and afterwards par
doned, it were no objection to his credit; for it was an accident which did not denote an 
iII habit of mind; but 'secus' if it were for stealing, for that would be a great objection 
to his credit, even after pardon." 

(' (3) A pardon does not remoVe the admissibility of the original jUdgment 
1 for the purposes of impeachment; for (unless otherwise expressly declared , 

. ·,.therein) a pardon does not imply a finding of the innocence of the person 
convicted: 3 • 

1695, M.r. Winnington (arguing) in Cr08by'8 Trial, 12 How. St. Tr. 1296: "Though 
the offence was taken away by the pardon, yet the credit of the party must be diminished 
thereby, and no pardon nor oblivion can so lar take away the consequence!! of a crime 
(though it may pardon the punishment) as to tnake a tnan a new creature; as long as the 
old lump and the presumption of the old malicious spirit still remains." 

1870, DOE, J., in Curtis v. Cochran, 50 N. H. 242: "A pardon is not presumed to be 
granted on the ground of innocence or total reformation. It removes the disability, but 
does not change the common-law principle that. the conviction of an infamous offence 
is evidence of bad character for truth. The general character of a person for truth, bad 
enough to destroy his competency as a witness, must be bad enough to affect his credi
bility wi-.en his competency is restored by the executive or legislative branch of the govern
ment." 

t The extent to which these different rules 
prevail may be !leen in examining the state 
of the law in the various jurisdictions (post. 
A 987). 

• The authorities are collected under the 
various jurisdictions (post, ~ 987). Compare 
the same question nris:ng from cOllvictions 
di8qualijyino a' witnli88 (ante, § 523). 
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(4) A judgment of canviction in another juri.sd-iction ought equally to b \. 

discrediting fact, wherever it may have been committed.4 

(5) On cross-exg1/l.lW,li-u:nl. orthewitllc.N...'~ to be impeached, ma~' l1()tthe judg
ment of conviction be inquired about.and-(i1181I:credorailll. insi~~d .. of producing 
a copy of the' record ot' the judgment ~ This involves a different principle, 
namely, the mode of evidencing the C'ontents of the judicial record. :At. 
common law, it was generally held that a written cop~', and not oral recollec-) 

• 

• 

tion, was the only proper mode; but this has almost ever~'where been altered I··:·"': .. ~~ 
b)' statute.5 .:.-' .. '-

(6) An arrest or indictmeut stands of course on a wholl~' different footing 
from 3. jUdgment of conviction.1) 

(7) 'Vl1ether to the record of condction must be added some evidence of 
identify or the person convicted and the witness, involws the presumption of 
identity of person from ii/entity of name (post, § 2;)20). 

§ 981. Cross-6xa.mjnation not Forbidden. The reasons already examined 
(allte, § gig) appear plainl~' to have no effect in forbiuding the extraction of 
the facts of misconduct from the witness himself upon cross-examination. 
(a) There is no danger of Confusion of Issues, because the matter stops with 
question and answer; (b) There is no danger of Unfair Surprise, bel!ause the 
impeached witness is not obliged to be ready with othe~' witnesses to answer' 
the extrinsic testimony of the opponent. for there is none to be answered, 
and because, so far as the witness himself is concerncd, he may not .unfairly 
be expected to be ready to know and to answer as to his own deeds.! Thus, 
neither of the reasons has any application, and hence, so far- as the:.' are ·con
cerned, the opponent is at liberty to bring out the desired facts by ('ross~ex
amination and answer of the witness himself to be impeached. 

One or two not uncomlllcn inaccuracies in expressing this result, must be 
noticed. (1) It is sometimes said that the above objection of Confusion of 
Issues is obviated because the witness' answer, if in the negath·e. "must be 
taken for true", or " is conclu.9ive ill hi.s· j(IL'IJr." This is obviously not correct. 
The jury are not obliged to take an~' witness' word as true; and they mayor 
may not choose to believe this witness on this point. All that can be said, 
and all that it means, is that the opponent cannot proceed to prove the 

• The authorities are collected under the 
various jurisdictions. post. § 9S7. Compare t.he 
snme question arising for a conviction dis<1unli
f~'ing a witness (ante. § 522). 

• The authorities are collected under the nl" 
propriate principle. post. ~ 1270. 

Of course the rule about asking the witncsd 
before proving a self-co~trndiction (post. 
§ 1025) has no npl'lication here. 

I Post. § 982. 
For the question whether a witness' sel/

eOIl/,·ssed crime. without II conviction for it. 
di.qualifieb him. on the princjple or • m;mo 
tUtpitudillem ~uum '. see aTite • .§ 526. , 

§ 981. 1 Sec the pa~5age quoted ante. § 979 ; 
Ilnd the following: 1';62. Allen. ,I.. in· N'e.w
<,omb r. Griswold. 2·1 X. Y. 299 (after mention-· 
ing the reasons of unfair surprise and confusion 
of issues: "These reasons are not controlling 
when the inquiry is mad~ of the \\;tnes~ [him
self] as to his own ncts or offcnces. which he may 
well be supposed able to ('xplain at any time. 
and when hiE answers are conclusive and 
preclude further inquiry. ns i~ the Cll>!C as to all 
collateral mattcrs affecting his general credit. 
'0 that side i~stu!s cannot be made to embarrass 
til" trial of his principal i:!Suc"). 

• 
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alleged fact by extrinsic testimony, and that, if hc chooses to ask for testi
mony on this point from the witness himself, he must accept the chances of 
the jury believing a negative answer. 

(2) It is sometimes said that a witness cannot be contradl:Cted (i.e. shown 
to be in error) on facts affecting his character, because they are collo!eral. 
This. is merely a confusion of the present rule with the rule forbidding a 

. Contradiction on Collateral Matters (post, § 1003). This fact of Character
Conduct, to be sure, happens to be a collateral one, and therefore a contradic
tion on this point would not be allowable by that rule; but to invoke that 
rule in the present case, simply confuses separate principles, having a separate 
purpose and history. 

That it has no essential bearing can easil~' be demonstrated. Suppose that 
rule (forbidding Contradiction on Collateral Matters) were abolished; it 
would still be unlawful to impeach a witness' character b.\' extrinsic testimony 
of particular misconduct, for the reasons already ex-plained, which would 
still be in force. Again suppose that the witness is not asked beforehand 
whether he did this act, so that the proof of it b~' extrinsic testilllon~' does 
not involve a contradiction of him and is therefore not obnoxious to that 
rule; nevertheless, the testimony would be excluded, because it is extrinsic 
testimony of particular misconduct impeaching character. Historicall~', the 
rule forbidding impeachment of character by extrinsic testimony of particular 
misconduct existed a century before the rule forbidding contradidion on col
lateral matters was settled; so that in tradition as well as in principle the~' 
are entirely independent. It is thus clear that the invocation of the latter 
rule in the present connection is not orJy unsound but useless. :\loreover, it 
is misleading. The confusion is apparent in some of the' nisi prius' rulings 
of the last century (post, § 1005), when the rule as to Contradiction was 

. in the process of settlement; but there is no longer any excuse for the per
petuation of the confusion.2 

§ 982. Same: Relevancy of Acts, on Cross-e:ramination; Kinds of 
conduct; Arrest and Indictment. Since the reasons of Confusion of Issues and 
of Unfair Surprise do not operate to forbid cross-examination, questions of 
Relevancy immediatdy arise. Now there is no doubt that conduct is rele
vant to indicate character (ante, § 193). An assault is relevant to indicate 
a violent character; a fraud is relevant to indicate a dishonest character. 
This is conceded with reference to proof of a defendant's character from his 
acts; it is universally accepted with reference to a witness' character: 

1853, Common Law Practice Commia:non (Jervis, Cockburn, Martin, Walton, Bramwell, 
nnd Willes), Second Report, 21: "Another test of the veracity of the witness is to be 
found in his general character. if he has been guilty of offences which imply turpitude 
and want of probity, and more especially absence of veracity . as, for instance, perjury, 
forgery, obtaining money or goods under false pretences, and the like , there can be no 

t For a further examination of the matter. in connection with the treatment of that rule; 
see post. § 1005. 
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doubt that this is matter very proper to be taken into consideration in forming a due esti
mate of the value of his e\'idence, particularly if such evidence should be in conflict with 
that of another witness of unquestioned integrity." 

lSi-l, COCKBUR!'l, C. J., in II. v. Ca.~tro (Tichborne), Charge to the Jury, II, 720, 722: 
.. Lord B. has committed a wofully sad sin; ... another mali's wife left her husband 
and joined him, and they have lived together; ... [Counsel] asks YOII deliberately to 
come to the conclusion that because of this offence Lord B. is not to be believed upon his 
oath, nay, more, that you must assume him to be perjured. Is that, do ~'ou think, a 
view that you can properly adopt? Is it because a man has committed a breach of mo
rality, however flagrant, that those to whom his testimony may be important in a court 
of justice are to be deprived of it? . .. There are crimes and offences which savor so 
much of falsehood and fraud that they go legitimately to the credit of witnesses. There 
are offences of a different character, and grievous offences if you will, but which do not 
touch that particular part of a man's moral organization if I may use the phrase
which involves truth; and there is an essential distinction between this species of fault 
and those things which go to the very root of honesty, integrity, and truth, and so do 
unfortunately disentitle witnesses to belief." 

UH6, SCHALLER, J., in State v. Price, 135 ~Iinn. 150, 160 N. W. 6ii, 681: "The char
acter and the personality of every person testifying on a trial are incidentally involved . 
A witness brings his character to the stand with him. The law may suppress it, keep the 
knowledge from the jury, and sternly ignore it; but the witness who has spent his life in 
evil doing ('arries the efIhl\·ium of his "ickedness and immorality into the courtroom with 
him, whether he be merely a "it ness or a defendant in a criminal ,;>rosecution. His im
moral past accompanies him, and in spite of all rules of e\'idence the stench of a "icked life 
taints the moral atmosphere, and in some measure affects his credibility. It is one of the 
penalties which must be paid by a wrongdoer. • A& a man sows, so shall he reap'; and if, 
in a proper case, the cross-examination develops matters pertinent to the inquiry and tend
ing to affect the credibility of the witness, the mere fact that the "itness or a party to the 
action is prejudiced does not argue that error has been committed." 

But in determining the limitations of Relevancy, two distinct attitudes arc -. 
found on the part of the Courts: 

(1) One isthat-any-kind Of1nMcOl!dtlci,as-indieating-bad-general· character, 
is_admissible; thus, a robbery or an assault or an adulter~Illay be .used, al
though none of these directly indicates an impairment of the trait of veracit:.·. 
This is conceded even by many Courts which, when admitting character in 
the abstract, confine it to the quality of veracity (ante, § 922). In such Courts, 
the use of these facts can have no justification whatever. In those Courts, 
however, which allow the use of general bad character (ante, § 923) there is 
an apparent logical propriety; yet it is apparent only, for a robbery or a 
seduction may show a lack respectively of peaceableness or of chastity, but 
may not show that totally abandoned disposition which is understood to be 
involved in general bad character. 

(2) The other attitude is entirely logical, and admits onb:..~uclLmi8conduct 
as indicates a lack of veracity, fraud, forgery, perjury, and the like. A 
mlnoritj'ofCourts are inclined to observe this limitation, -- at least now and ..... ' . '- . ... -- . - -. en. . ,. . . .". 

(3) In Courts adopting either of the above attitudes, attention is some
times given to distinguish misconduct itself from a mere arcllsat·ion of miY-
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conduct. \Vhere this is done, it follo\\'s that a mere arrest or indictment will 
not be allowed to he inquircd~aJter:'-;;ii~ce 'the 1~eTo{~lrrcsf~~-i~dictment is 
quite consistent with innoeenf'e. and since the reception of such eddence is 
merely the reception of sOlllchudy's hcarsa~' assertion as to the witness' guilt. 
To admit this would ill\'oh'e a violation both of the HCllrsa\' rule and of the • 
rule forbiddin~ extrinsic testimony of mis('ondu('t, The only possible grollnd 
ror allowing the ('xtraetion of sueh fa(·ts i:; that the merely hadng been 
arrestcd or charged is a disgJ'accful situation whif'h indicates something' 
lacking in the witness' rpspcC'tahility of (·Imracter. Such 11 notion is qllite 
('onsonant with social ideas in England, at Il'ast ill a former generation; 1 ac
cordingly we find the faet of anest on indictment is there treated (and in
deed assumed without question) as rele\'ll!lt, in thc rulings of thc early ISO!);;. 
But this notion has no SOlllld justifjeation, and it eurries the injustice of sub
jecting thc witness to slIspicioll without giving him an opportunity to dear 
it awa\", It shollid he 1Inderstood bv all Courts that the onl\, relevant ('ir-• • • 
cllmstancc is aetual condll(·t i.e. the fact, not the charge, of ha\'ing rnisbl'-
ha\·ed. If it is imprOpl'l' to pro\"(: this h,\' extrinsic: testimony on the stand, 
it is douhl,\' improper to attl'mpt to prove it h,\' hearsay, and trebl,\" im
proper when accompanied by a prohibition of any rcbuttal of thc hearsay 
bv the witness or b\" others on his behalf: 2 

• • 

1898, DOSTEIt, C .• 1., in Sif/le ". GrCl'niJI17[1, :if) Kun. ·1O--t, 53 Pac. 61: II An arrest is noth
ing more than an u('('usation or (!r;rne or other act of turpitude. That it is made in the 
form of a forcible restraint of the pen;un. ha~ed upon a sworn complaint, makes it. for 
purposes of disgrace or disl'tedit. no stron;:cr c\"idencc of tlw truth of the accusation than 
an oral statemcnt h~' till' uc'('u:'er WOII!'! be. K () one woulcl contend that. a witness could 
he asked whether anut lll'r per:'IJIl had not orally ar:cused him of crime. \Vhy should the 
rule he different when t he a('('u~ati"l1 has been written out and sworn to? It is but an 
accusation in cneh casco Why shoul(! it he different when the sworn accusation is fol
lowed by an arrest ~ Thl' arrest is hilt II Teasscrtion of the accusation ill another form. It 
is quite different, howe\'er, when the acv:usation has been proved. When the proceeding 
has passed from accllsntion to con\'iction, C\'idence of the turpitude of the witness exists, 
- not what ,um<.>body ~aid of him, bllt what the judicial tribunals sitting in judgment 
upon the accuf.ation h2.VC found against him." 

Such are the quest.ions of Relevancy that arise in asking on cross-examina
tion for particular acts of misconduct. 

(4) It must be added that some of the Courts that adopt thr rille nf 
disrretion (described in the next section) virtually thereby ignore all ques
tions of Relevancy. In leaving the whole scope of cross-examination on this 

§ 982. t This was accepted OJ.' one of the 
most liberal thinkers of his time: Life of Sir 
S. Romilly. 3d cd.. II. 85 (1808: .. to have 
been tried is, in general. alone sufficient to de
stroy 11 man's chllracter; ... that a mun comes 
Ollt of juil is a faet which is plain and notori
nUb"). St. .... ui"" (in Campbell's Lir~, II. "3) 
the Lt-tter of Lord Melbourne to Mr. Attorney
Ceneral Campbell. JUlle 19. 1836. relnting to 
Melbourne's trial for erim. con. 

• A judgment oC conviction is of course on H 

different footing from an arrest or indictment: 
ante. § 980. 

DistingUish proof of an indictment (by 
cross-examination or extrinsic testimony) as 
evidence of bia" or ililcrut Jor or agai7l8t one oj 
Ihe partiea: ante, U 949, 967. 
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subject to the discretion of the trial Court, they in effect leave it to rule as it 
pleases upon Relevancy, or to ignore Relevancy entirely. This may not be 
their clear intention, but it is the apparent result. Occasionally, however, 
a Court is found 3 insisting that while the trial Court's discretion is to con
trol upon the considerations of fairness and policy, yet that di~retion will 
not be allowed to admit a fact (for example, an arrest) which is clearly irrel
evant. 

§ 983. Same: Relevant Questions excluded on grounds of Policy; 'l'hree 
Types of Rule; Cross-examination of an Accused Party. Suppose that the 
questions on cross-examination deal with acts of misconduct that are relevant 
(by whiche\'er of the above tests) to indicate bad character; may there be 
an.\' other objection to them on the score of Auxiliary PoHcy? 

1'Iost Courts recognize that the allowance of a course of examination into 
particular misconduct places in the hands of cross-examining counsel an in
strument which he may use not wisely but too well. Among the many cir
cumstances that contribute to form that general complex of impressions which 
we choose to call a verdict upon the issue, experience shows that the moral 
obliquit.\, of a witness tends abundantly to smirch the cause for which he testi
fies. Too many counsel gh'c to this canon of experience so much weight that 
they devote themselves excessively (and sometimes with no great profit to 
their cause) to this process of besmirching the opposing witnesses, With 
unscrupulous counsel, the traditional direction (in paraphrased form) is ob
served, " :\0 case; abuse the opponent's witnesses." It is possibly not the 
most important duty of the counsel to remember that (in the words of a 
considerate Court) "witnesses have rights as well as parties; it is too often 
the case that they are set up as marks to be shot at." But it certainly is 
the duty of the law and of the judges to see that due regard is paid to these 
rights, and that the witness-box does not unnecessaril~' become, in the words 
of an old Southern judge, "the slaughterhouse of reputations." There are 
two sufficient reasons for such restrictions: 

The first reason, to be sure, is purel." one of sentiment. The ordinary 
instincts of decency, not to say courtesy, are violated by such examinations, 
and every new instance makes us more sodden to the spectacle and tends to 
bring us towards the same le\"el of degradation. It is the difference between 
the hunt and the slaughterhouse, One may well enough find sport in stalk
ing the lion in the desert or beating the bush for the tiger, because there is 
a risk for the hunter which dignifies his sport, and there is a rapacity and 
a destructi\"eness in the hunted which leaves no room for sympathy; but the 
process of cutting the throat or knocking the head of a sheep or an ox penned 
in the shambles is both safe and brutal, and is to be justified only on the 
ground of its absolute necessity. The hunting down of a fleeing desperado, 
or the ensnaring of a chief of counterfeiters by the craft of detectives, is a 
process which does not violate instincts of fairness or principles of justice. 

I As in IIOme of the New York rulings. 
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But the ruthless flaying of personal character in the witness-box is not only 
cowardly because there is no escape for the victim and brutal be
cause it inflicts the pain of public exposure of misdeeds to idle bystanders , 
but it has often not the slightest justification of necessity. Severe limits 
must be put to such conduct. As Lord Ellenborough said, "I will put it 
to your own feelings, your own good sense." Some weight must be allowed 
to the instincts of manly fairness and good sense.1 

. The second reason is a politic one, i.e. that, with the prospect of such an 
examination as a possibility, the public is certain to dread the witness-box. 
From time to time those whose knowledge would have been valuable will 
seek to evade disclosing it; the ascertainment of the truth will be hampered 
and perhaps prevented. That such a feeling exists to-day, in a greater or 
less degree, can hardly be doubted. 

These reasons seem to demand some limitation for the scope of examina
tion. The Courts are found taking three different attitudes: 

(1) By one extreme t~'pe of rule, 110 limitations at all are put upon the 
examination from the present point of view: Whatever is relevant to char
acter may be asked about. This was and is the orthodox rule in England. 
I t is exemplified and defended in the following passages: 

1794, ThoTTUUJ Hardy'a Trial (34 How. St. Tr. 710; indictment for treason, by a con
spiracy to subvert the government by force: the witness here examined was supposed by the 
defense to be a paid informer who joined the society to obtain proof of its criminal con
duct). Edward Goaling sworn. Examined by Mr. Garrow . • " Cross-examined by Mr. 
Erakine: What is your Christian name? Edward. Edward Gosling? Yes. Are your 
father and mother living? Yes. What are you by employment or trade? At present I 
am employed by Mr. Wickham. . .. Have you always gone by the name of Gosling? I 
have not ... and am \\illing to explain why I went by another name; as I find every 
advantage is wished to be taken of me, I trust the mercy of the Court will not suffer any 
improper question to be put to me. Lord Chief Justice EYltE: As to any question 
which tends to accuse you of any crime, not immediately connected with this matter, I 
will protect you; but at the same time keep your temper, attend to the question, and give 
a direct answer. Mr. Erskine: I have treated you with civility, I am sure. Did you 
ever go by the name of Douglas? I did. ' When did you first assume the name of Douglas? 
I believe as much as ten years since. How long did you continue the name of Douglas? 
I would wish to relate the circumstances under which I took that name. Lord Chief 
Justice EYRE: You had better answer the question. Gosling: I carried on the business 
of a hairdresser in that name, for I believe pretty near seven years. .., Mr. Erskine: 
Had you any particular reason for changing your name? I will state my reason. . . . 
As for taking the name of Douglas, I took it from a play bill. I have no objection to a 
decent pride; you took a very good name. Pray how long did you play this part of Douglas? 
I continued near seven years in that name. .., Do you know a Mrs. Coleman? I 
do not. Look across to the jury. I do not know a Mrs. Coleman, now. Did you ever 
know a Mrs. Coleman? I did. Had you any dealings of any sort with her? Certainly, 
she rented a shop of me. Had you no dealings of any other sort? I am not putting a 

§ 983. I These abuses or cross-examination 
were effectively satirized by Charles Dickens, 
in the trial scene in Bleak House, and by 
Anthony Trollope in Orley Farm (quoted 

ante. t 781). Serjeant Buzruz and Mr. Char
ran brass have become typical terrors or the 
court-room, to the lay min\:!. 
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question of any immoral nature? Certainly, I had btl~iness; she rented a shop of mc. -
Is that all? She died at my house, and I buried her. ' Did she leavc any will? Yes.
Whom did she leave her property to? Her property was partly left to one Burroughs, and 
partly to one James Leech. Who made the ,,;ll? I \\Tote it. ... There was no 
complaint made against you of any sort? There was no just cause of complaint. -- Do 
not understand me to he doing so improper a thing a5 to be imputing any crime to you I 

and to ask you to reveal it; far from it. I only ask whether anybody was wicked enough 
to make any complaint oC your conduct in that case? I do not know that there was any 
complaint. Will you swear there was none? Upon your oath, was there no complaint 
made against you upon the subject of this will? I cannot tell what complaint may have 
been made. Upon your oath. was there not a complaint made against you, to your knowl-
edge, for fabricating this \\;ll? Never, that I know of. Will you swear that? I will 
swear I never heard any such thing. '... Who was that James Leech to whom this 
woman left this money? A son of my wife's. 'Who was Burroughs, who was that other 
person? A cousin of hers, or some such thing. Am I to take you that you mean to 
swear now, that no complaint was made against you as having forged that \\;ll? I swear, 
that to the best of my knowledge or recollection, I never heard such a thing. Will you 
swear positively, you never have been charged with it; a man that is charged with a capital 
felony cannot forget it? I do not recollect that ever I was. Good God! Do you mean 
to ~wear that you do not rememher whether you were charged with a capital felony or not? 
I do not know that I ever was. Will you swear positively that no such charge was brought 
against you? I can swear no farther than that to the best of my knowledge, it never was.-
· .. Will you not go to the length oC swearing that nobody ever did so? I can only speak 
to the best of my recollection and knowledge. :\Ir. Garrow: I submit to your lordship 
that is the only answer a \\;tness can make to such a question. Lord Chief Justice EYRE: 
There is no occasion for your interrupting the examination; probably it is an answer; but 
he may be pressed to see whether he can answer farther or not. 1.-1r. Erski7le: 'Vhether 
anybody ever charged you with it in your presence? I ne\'er recollect that any person ever 
did. .., Were you a dealer in naval stores'! What kind of stores? Mr. ErskiTle: 
Naval stores; ship stores? I have purchased old cordage. bad sacking, and such kind 
of things; but those I do not consider to come under the denomination of naval stores. -
· '. Then, perhaps, you have never said to anybody the direct contrary of what you 
are saying now to me? I did say the direct contrary; I was asked by Mr. Worship, when 
I went to buy a print, what I was? and what my address was? As I conceived he would 
not let me have the print if I told him I was with a magistrate, I told him I dealt in naval 
stores. Did you ever say to anybody that you dealt in naval stores, and that you 
should think no more of cheating the king than of guillotining him l' Never to my knowl
edge; I will swear positively, I never mentioned the word guillotining the king. Did 
you never say to anybody, upon your oath, that you lived by smuggling, and cheating the 
king in his stores? Never upon my oath. .., But did you tell Mr. Worship that the 
way you dealt in stores was by feeing the storekeepers to condemn them? No, I did not 
tell him that. 'Vhen you were reproved for that, did you not justify your conduct, 
and say that you had followed the practice for years, and thought it no crime to cheat the 
king? Never.... Lord Chief Justice EYRE (in summing up the evidence for the jury) : 
· . . Gentlemen, I stated to you before, that this witness has given very important evidence. 
· '. All they rely upon to shake his credit is what turns out upon his cross .. examination 
- the account he gives of himself, of his having told a man that he dealt in naval stores, 
for a vile purpose having borne the name of Douglas having acted about in that sort 
of way, and going there for the purpose of giving information to government. Gentle
men, it is your province to judge what degree of credit you think fit to give to this man's 
e\;dence. , 

1870, Charles Darnay's Trial (Charles Dickens, A Tale of Two Cities, Book II, c. III); 
trial at the Old Bailey for treason, in furnishing the French enemy with lists of the British 
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forces and their disposition. The chief ",;tness, John Barsad, was a former friend o(young 
Darnay, and had become suspicious of Darnay's conduct in crossing the Channel fre
quently and showing certain lists to French gentlemen. The witness was a patriot, but, 
"in an e,'i! hour detecting his friend's infamy, had resolved to immolate the traitor he could 
no longer cherish in his bosom, on the sacred altar of his country." Having released his 
noble bosom of its burden, he would have modestly withdrawn himself but that the wigged 
gentleman with the papers before him begged to ask him a few qucstions. 

Mr. Styrer (counsel for the prisoner): .. Had he ever been a spy himselH No, he scorned 
the base insinuation." "What did he live upon? His property." ""'here was his 
property? He did n't precisely remember where it was." "What was it? No business 
of anybody's." "Had he inherited it? Yes, he had." "From whom? Distant re-
lation." " Very distant? Rather." "Ever been in prison? Certainly not." "Never 
in a debtors' prison? Did n't see what that had to do with it." ':'Never in a debtors' 
prison? Come, once again, never ? Yes." "How many times? Two or three times." -
"Not five or six? Perhaps." "Of what profession? Gentleman." .. "Ever heen 
kicked? Might have been." "Frequently? No." "Ever kicked down-stairs? De-
cidedly not; once received a kick on the top of a staircase, and fell down-stairs of his own 
aC'cord." "Kicked on that occasion for chcating at dice? Something to that effect 
was said by the intoxicated liar who committed the assault, but it was not true." "Swear 
it was not true? Posith·cly." "Ever livc by cheating at play? Never." "Ever 
live by play? Not more than other gentlemen do." "Ever borrow money of the pris
oner? Yes." "Ever pay him? No." "Was not this intimacy with the prisoner. in 
reality a very slight one, forced upon the prisoner in coaches, inns, and packets? No." , 
"Sure he saw the prisoner with these lists? Certain." "Knew no more about the lists? 
No." "Had not procured them himself, for instance? No." "Expect to get an~'
thing by this evidence? No." "Not in regular government pay and employment to 
lay traps? Oh dear no." "Or to do anything? Oh dear no." "Swear that? Over 
and over again." "No motives but motives of sheer patriotism? None whatever." 

1831, Mr. Daniel O'ConneU, in R. v. Kennedy (Kilkenny; Mongan's Celebrated Trials 
in Ireland, pp. 28) : cross-examining a witness for thu prosecution; the witness was a police
constable, and the charge was murder during a riot: "Have you a brother in the police?" 
"I have." . " "You had an uncle in the police?" "I have not." "I said YOII had 
an uncle in thc police?" "I had." "'Vhat is become of him?" "He is transported." 
"To Botany Bay?" "I dare say." "Can you even guess where he went to?" "I can
not." "By virtue of your oath, can you guess where your own dear uncle the policeman 
went to?" "I cannot." "You swear to that? Have you not sworn that you cannot 
guess? " "I can guess." " Now where do you guess he was transported to?" "I cannot 
tell what part he was transported to." "Where did you grow?" "In the Queen's County." 
" Are you anything to those Harveys that they said had a cave for stolen sheep?" "Yes." 
"What relation are you to the sheep-stealers?" "Brother." "Was it not in your own 
house that the stolen mutton was found?" "No." ""Vas it in your father's house that 
the key was found, that made them suspect it was in your father's house?" "I believe 
it was." "Was it for his good behavior that your uncle was transported?" "I cannot 
say." "For heaven's sake, who got your family into the police?" "A gentleman." 
"Has he a narne?" "Yes." "What is his name?" "Mr. Steele. There were George 
and William Steele." "Where do they live?" "I cannot say." 

1873, R. v. Castro (Tichhorne), 32d day, Kenealy's ed., I, 396: Lord B., who had testi
fied to the tattoo-marks on Roger Tichborne, was cross-examined: Dr. Kenealy, for de
fendant: "Did you playa practical joke [on Captain H.]?" ... L. C. J. COCKBUR.'i': 
" It may be a practical joke of such a nature that the jury would disbelieve the evidence 
on his oath, on its being made known to them. We must leave that to the discretion of 
Dr. Kenealy." . .. Dr. Kenealy: "It was not a practical joke. Did you take away his 
wife?" Lord 8.: "I cannot answer that question." .. , Dr. Kenealy: "Did you 
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-
seduce his wife and make her elope from her husband? . .. I am sorry to have to ask 
my lord to tell you you must answer it." L. C .• J. COCKnUR:-i: .. I certainly shall not." 
Dr. Kcnealy: "Indeed you must, my lord! It goes to the witness' credit. I must have 
it answered, my lord." . .. L. C. J. COCKBURN: "1 am afraid, if the question is pressed. 
you [the witnessJ must answer it. It is one of the consequences of being brought into a 
court of justice as a witness that whatever he has done Illay be brought up against him." 

18i3. BUCKBt:RN, J., in Stocks v. Elli.y, L. n. 8 Q. n. 454. 457 (excluding cross-interroga
tories, to a deponent:' in America, as to his desertion of his family and elopement with 
another man's ,\;fe): .. It is clearly laid down that questions going to the credit of a wit
ness. the answers to which will reasonably lead the tribunal to say, 'When the witness has 
admitted these facts, we distrust his testimony'. may he asked of him. The limit to this 
kind of questioning is in practice that the presiding judge appeals, • ad verecundiam " to 
the counsel to regard the pain caused to the \\;tness and not to annoy him unnecessarily. 
And that prevents any great ahuse of the freedom of ation .. " I do not 
think we can posith'ely say that these interrogatories would be inadmissible questions, 
becau~e the answers thereto would go more or less to the credit of the witness. . .. [But 
for interrogatories in a proposed depositionJ the Court has power to exercise control over 
the matter and to see that no interrogatories shall be asked which the Court at the trial 
might refuse to allow to be put to the witne5s." 

1883, Sir .Janu'.Y Stephcn, History of the Criminal Law, I, 43:3: "The most difficult 
point as to cross-examination is the qllestion how far a witness may he cross-examined 
to his credit b~' being asked about transactions irrelevant to the matter at issue. except 
so far as thc~' tend to show that the witness is not to be belie"ed upon his oath. No doubt 
sneh questions may be oppressh'e and odious. They may constitute a means of gratifying 
personal maliee of the basest kilili. and of deterring witne5ses from coming forward to dis
charge a duty to the public. At the same time it. is impossible to devise any rule for restrict
ing the latitude which at present exists upon the subject, without doing crucl injustice. I 
have frequently known cases in whieh e\;dence of decisive importance was proeured by 
asking people of apparent respectability questions which. when first put. appeared to be 
offensive and insulting in the highest dej:(ree. I remember a case in which a solicitor's 
clerk was indicted for embezzlement. His defence was that his employer had brought 
a false charge against him to conceal (l think) forgery committed by himself. The em· 
ployer seemed so respectable and the prisoner so discreditable that the prisoner's counsel 
returned his brief rather than ask the questions suggested by his client. The prisoner 
thereupon asked the questions himself, in a very few minutes satisfied every person in court 
that what he had suggested was true. . .. It is also to be remembered that eross-cxamina-
tion to credit may be conducted in very different ways. It is one thing to throw an in
sulting question coarsely and roughly in the face of a witness. It is quite another thing 
to follow up a point by questions justified by the circumstances. . .. The most difficult 
cages of all are those in which the imputation is well founded, but is so slightly connected 
with the matter in issue that its truth ought not to affect the credibility of the witness in 
reference to the matter on which he testifies. The fact that a woman had an illegitimate 
child at eighteen is hardly a reason for not believing her at forty, when she swears that she 
locked up her house safely when she went to bed at night, and found the kitchen window 
broken open and her husband's boots gone when she got up in the morning. Cases, how
ever, may be imagined in which a real connection may be traced between acts of profligacy 
and a man's credibility on matters in no apparent way connected with them. Seduction 
and adultery usually involve as gross a breach of faith as perjury, and if a man claimed 
credit on any subject of importance, the fact that he had been convicted of perjury would 
tend to discredit him. No general rule can be laid down in the matters of this sort. Ail 
that can be said is that whilst the power of eross-examining to a witness's credit is essential 
to the administration of justice. it is of the highest importance that both judges and counsel 
should bear in mind the abuse to which it is liable, and should do their best not to ask, or 
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permit to be asked, questions com'eying reproaches upon character, except in cases in whieh 
there is a reasonable ground to believe that they are necessary." 2 

. r -(2) By the rule obtaining in most jurisdictions of the United States, the 
/repression of possible abuses is left in the discrct-ion of the trial judge; ques
'·tions upon facts rele\'allt to character ma~' still be forbidden by him where 

he believes that under the circumstances it is unnecessary and undesirable . 
The grounds for this restriction have never been more correctly or more 
eloquently set forth than in the following noteworth~' opinion: 

186.5, PORTER, .1.. in Third Great Wcstern Turnpike Co. \'. L(Jollli.~, :J2 N. Y. 12i, 132 
(the trial Court had excluded, as immaterial to the main issue, questions attacking the 
witness' character, no prh'ilcge having been claimed; the question of law was whether 
this could be done" in the ~()und discretion" of that Court; on intermediate appeal the 
answer was negative, but the trial Court's ruling was on further appeal sustained): "If 
the judgment of the Court 1ll'low he upheld by the sanction of this tribunal, it will em
body in our system of jurisprudence a rule fraught with infinite mischief. It will subject 
every witness who. in obedience to the mandate of the law, enters a court of justice to 
testify on an issue in which he has no concern, to irresponsible accusation and inquisition 
in respect to e\'ery transaction of his life affecting his honor as a man or his character as 
a citizen. It has heretofore heen understood that the range of irrelevant inquiry for the 
purpose of degrading a witness was subject to the control of the presiding judge, who was 
bound to permit sH!'h inquiry when it seemed to him in the exercise of a sound discretion 
that it would promote the end~ of justice, and to exclude it when it seemed unjust to the 
witness and uncalled for b,\' thc circumstances of the case. The judgment now under 
review was rendered on the assumption that it is the absolute legal right of a litigant to 
assail the character of e\'ery ad verse witness, to subject him to degrading inquiries, to 
make inquisition int'O his life, ap(l drive him to take shelter under his privilege or to self
vindication fro III unworthy imputations wholly foreign to the issue on which he is called 
to testify. The practical effect of such a rule would be to make every witness dependent 
on the forbearance of adverse counsel for that protection from personal indignity which 
has been hitherto sccured from our courts, unless the circumstances of the particular case 
made collateral inquiries inappropriate. This rule ... would perhaps operate most 
oppres~ively in trials before inferior magistrates, where the parties appear in person, or 
are represented by those who arc free from a sense of personal responsibility. . . . The 
practice· which has heretofore prevailed in this respect has becn satisfactory to the com
munity, the bench, and the bar. Questions of this nature can be determined nowhere 
more safely or more justly than in the tribunal before which the examination is conducted. 
Justice to the witness demands that the Court to which he appeals for present protection 
shall have the powcr to shield him from indignity, unless the circumstances are such that he 
cannot fairly invoke that prott-'Ction ... , [The opposite view] ignores the indignity of 
a degrading imputation when there is nothing in the circumstances of the case to justif,\' 
it. It ignores, too, the humiliation of public arraignment by an irresponsible accllser, 
misled by an angry client, and shielded by profcssional privilege. Few men of character 
or women of honor could suppress, even on the witness-stand, the spirit of just resentment 
which such an examination, on points alien to the case, would naturally tend to arouse. 
The indignation with which sudden and unworthy imputations are repelled often leads to 
injurious misconstruction. A question which it is alike degrading to answer or to decline to 
answer should never be put, unless in the judgment of the Court it is likely to promote 

2 Compare also the same author's reports on 
thE' Revised Indian Code. quoted in Syed Ali 
lind Woodruff's Evideoce. 1898. p. 1027: 

Lord Cockburn's article. eited post. § 986; aod 
Mr. Evans' Notes to Pothier. II. 223. 
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the ends of justicc. A rule which would license indiscriminate assaults on private char
acter, under the forms of law, would contributc little to the development. of truth and still 
less to the furtherance of justice. • .. Unless there be a plain abuse of discretion, decisions 
of this nature are not subject to review on appeaL" 

The discretion here predicated limits the process of probing even into mis
conduct strictly rele\'ant to veracity-character. But this rule of discretion 
may conceivably cover both the relcvallc~' of stich misconduct and the policy 
of its tlse though relevant; or it may cO\'cr only the former subject, and in 
effect not the latter, or ' vice vcrsa ' (i.e. the trial Court's discrction will be 
accepted cither as to the relevan(;y, or as to the polic~', but not as to both). 
Courts do not always carefully state which of these three ranges they intend 
to allow to the discretion of the trial Court; they ustlalI~' prcdicate the dis
cretion, without discriminating betwcen rclevancy and polic~·. The following 
passages illustrate the various typcs of modcrn opinion which la~' down this 
rule: 

1896, BA:>''TZ, .J., in Territory v. Charez, 8 N. l\l. 528, 45 Pac. HOi: "The extent to 
which cross-examination will be permitted is no doubt, in a large measure, in the discre
tion of the trial Court; and it is difficult to draw the line as to where the legal discretion 
as to the admission or the exclusion of such testimony commences, and where it end~. 
The truth is the thing to be sought. Assaults upon a witness by cross-examination into 
collateral matters cannot be allowed to gratify the caprice or the displeasure of those 
against whom he testifies; and intrusions into prh'ate affairs, which are calculated merely 
to wound the feelings, humiliate, or embarrass the witness, will not be permitted ..•. 
But a clear distinction is to be taken between those matters called for on cross-examina~ 
tion which merely excite prejudice against the witncss, or tend to humiliate him or wound 
his fcelings, and those matters, 011 the other hand, which are calculated, in an important , 
and material respect, to influence the credit to be given to his testimony. As to the 
latter ciass, the witness cannot be shielded from disclosing his own character on cross
examination, and for the purpose he may be interrogatcd upon specific acts and transac
tions of his past life; and if they are not too remote in time, and clearly relate to the credit 
of the witness, in an important and material respect, it would be error to exclude them. 
How far justice may require such examinations to go, how much time should be spent upon 
them, what should be excluded for remoteness of time, and what for being trhial or un
important, must depend in some measure upon the circumstance of each case; and these 
are questions addressed primarily to the discretion of the trial Court; but the discretion 
should be liberally exercised." 

1899, HOOKER, J., in People v. McArron, 121 Mich. 1, i9 N. W. 944: "Counsel com
plain that they were not permittcd to show, by the cross-examination of M. C., that she 
was a woman of low character and habits, and that they had a right to interrogate the 
daughter in relation to her father and mother. This cross-examination was merciless; 
and it is impossible to read it ",;thout regretting that th~ exigencies of modern trials 
may be thought to justify such, and wondering that counsel cannot see that they are fraught 
with more danger to the accused than possible benefit. Witnesses have rights as well as the 
accused; and, while the Courts allow an investigation of the character of a witness through 
cross-examination, there is a broad discretion lodged in the trial Court III such matters." 

1899, MARSHALL, J., in Buel v. Stale, 104 Wis. 132,80 N. W. 78 (excluding questions to 
a defendant charged with murder of one Nelson, as to killing another man in Nebraska, 
burning a house to get the insurance-money, etc.): "There is no rule by which the exer
cise of that discretionary power of the Court can be guarded with exactness. The range 
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is ne~essarily broad in order to fit the facts of particular cases, but there is a limit beyond 
which it cannot go. That limit is clearly reached and passed when questions are asked, 
manifestly, for the mere purpose of creating prejudice in the minds of the jurors, or the 
examination is carried on to such an extent and in such a manner as to become oppressive, 
and is not warranted by anything in the case. Questions as to previous convictions of 
criminal offences, or serving terms in prison or in jail from which convictions will be pre
sumed, are uniformly permitted when the instances are not too remote, upon the theory 
that a person of that character \\;11 not be as likely to testify truthfully as a man whose 
life has not been thus blackened. . .. Questions relating to mere criminal charges, or 
acts whieh might be the foundation for criminal prosecutions, are usually rejected. They 
should not be permitted unless there are circumstances in the case suggesting that justice 

, will or may be promoted thereby. It would be a clear abuse of judicial discretion to permit 
; such questions where the indications are plain that the purpose is not to bring out the truth 

in regard to the witness' life and character, and to thereby discredit his testimony, but for 
the purpose of discrediting the witness. regardless of whether there is any warrant for the 
questions or not, and if he be a party, in that way to influence the minds of the jurors into 
a verdict against him ... , A reading of the questions under consideration leads to the 

I , 
, , 
, 

I 
\ 
I 
I 

irresistible conclusion that no idea was entertained by the cross-examiner that proof would 
be elicited of the matters implied by them. We say 'implied' because thc asking of the 
direct questions, in the manner in which they were asked, implied to some degree that the 
examiner was possessed of information upon which the questions were based, and although 
the answers were in the negative, the bad effect of the insinuations thrown out by the ques
tions, was not and could not have been removed entirely from the minds of the jurors.3 ••• 

The trouble here is that the cross-examination was allowed to be carried on manifestly with
out any reason except to create prejudice Ilgainst the accused in the minds of the jurors." 

1902, BRA..lIJNON, J., in Stale v. Ifill, 52 W. Y" .. 296. 4:3 S. E. 160: "It may be a ques
tion merely intended to embarrass the witness, worry the witness, exposing indecent things 
in court, tending to corrupt morals, and answering no fairly useful purpose on the trial. 
It almost invariably wounds the feelings of the witness and his family. It removes the 
mantle of oblivion and forgiveness, by. reopening the pages of years past, and exposing 
acts done in the infirmity of human nature, amid the temptations that beset life. If this 
door is open wide, the witness stand will be a terror; men will suppress evidence from fear 
of it, to the injury of public justice; and it will threaten both the worthy and unworthy 
witness, and be a cross upon which attorneys too zealous in their cause will crucify \\;t
nesses to suit their own ends. It would tend to disorder in courts. Rarely, very rarely, 
should it be tolerated." 

(3) The third type of rule prohibits entirely such a cross-examination. If 
the discretion allowed by the preceding rule were properly exercised; if there 
existed at the American Bar in general that skill and professional self-re
straint in cross-examination which is traditional at the English Bar; if there 
existed among the Judiciary the desire and the courage to check excesses 
of cross-examination and to err if at all on the side of repression; and if the 
Judiciary were accustomed to exercise their powers fully and freely,' there 
could be no better solution than to vest the control in that discretion. But 
the judiciary to-day are not always inclined to show to the abuses of cross
examination the disfavor which those abuses deserve. The typical tendency 

I For the impropriety oC i7l3inuatino by ques- passages Crom various sources discussing this 
lion a fact which the cross-examiner docs not subject Crom the point of view of professional 
believe to be true or capable oC proof. see all/c. ethics, soc Costigan's Cases on Legal Ethics. 
! 780, and the citations post. § 1910. For 1917, p. 444. 
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of the modern American .Judiciary is to abdicate that power of control over 
the trial which tradition and the due course of justice demand that they shall 
have, and to become mere umpires, who rille upon errors and make no attempt 
otherwise to check the misconduct of counsel.4 For this reason, as well as 
because of the usual unprofitableness of cross-examination to Character, there 
is something to be said in favor of the rule that now obtains in several juris
dictions,5 b~' which such misconduct is forbidden to be inquired into at all. 

In some of these jurisdictions, to be sure, this rule has come about by a 
statutory enactment forbidding the proof into" particular acts"; the statute 
being probabl~' framed on a misunderstanding of the rule against extrinsic 
testimony (allte, § 979) without perceh'ing that only extrinsic testimony was 
by that rule at common law intended to be excluded. But, whatever the acci
dent of origin of those laws, the rule of total prohibition of cross-examination. 
as well as of extrinsic testimony, on these matters. has thus received sanction. 
and is perhaps the one most Consonant with the needs of the time: 

1857, LOWRIE, J., in v. Boule.r. 31 Pa. 67 (excluding the question whether the 
\\;tness had not perjUry on a certain trial): "The question is entirely ille-
gitimate as a mode of attacking the credibility of a witness. If a Illan is received among 
his neighbors as fully entitled to credit for veracity, a Court and jllr~' can have no grounds 
Cor discrediting him. cxecpt such as may arise from his want of intelligence or candor, 
from his contradictions or partisanship in testifying before them. The fact that those 
who are well acquainted with his home reputation know it to be now undoubted is not set 
aside by any single crime. or even many of them, that he may long ago have committed. 
If his reputation still rises above that, he is credible still, for the taint of criJllinality is not 
entirely indelible. Hene.! the Illost proper test of character, berore human tribunals, is 
reputation, and not single acts. . " It would be absolutely intolerable that a man, by 
being brought into court as a witness, should be bound to submit all the acts of his liCe 
to the exposure of malice, under the pretence of testing his credibility. If such were the 
test, courts would often present, in language and temper, scenes of unmitigated ruffianism. 
and the means of enforcing law and order in society would be denounced as scenes of cor
ruption and disorder." 

(4) Rarely a Court is found to discriminate, on the present principle solely, 
between the cross-examination of an ordinary witness and that of an (lccll.~ed 
purty. The latter may well be in a different position respecting the extent 
to which he has waived his privilege against self-crimination, by voluntarily 
taking the stand; and upon this point there is much dh'ersity of opinion. 
But even assuming the privilege to be waived or not claimed, it is still pos
sible to discriminate in his favor from the present point of view, in order to 
prevent that unfair prejudice which might accrue against him as the accused, 
by means of a cross-examination to misconduct which would be legitimate 
enough for an ordinary witness. This discrimination, however, as independ
ent of the question of privilege, is rarely taken.6 

• Ante, § 21. whi-::h expressly and intelligibly take it arl' 
. • In Massachusetts. Pennsylvania. Cali- noted p08t, § 987. under each jurisdiction. But 

Cornia. and the States following the California the great mass oC the rulings. which consider 
Code. only the question of waiver of privilege. are 

I Perhaps in New York only. The rulings collected undl'r that head. post. § 2276. 
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§ 984. Privilege aga.inst Answers involving Disgrace or Crime. Supposing 
that the questions deal with facts of character relevant to be admitted, and 
not obnoxious to exclusion because of the foregoing principle, the witness 
may still be able to in\'oke a privilege of not disclosing the desired fact. The 
privilege usually available under these circumstances is the priYilege against 
Self-criminatiun (pust, §§ 2250-2284). But is there no other? 

A privilege against disclosing facts of mere Disgrace not Criminality
was up to the last centur~· al~;o available for the witness, and is in some juris
dictions still maintained. Its treatment should not belong here, and so far as 
it is necessar~r to distinguish it clearly from the Self-criminatiun pridlege, 
the two must be again compared (post, §§ 2216, 2255). But historically it is 
difficult to separate the English precedents which deal with this subject 
and that of the Scope of Cross-examination (ante, § 983). In those rulings, 
the e\"idence being excluded, it is often impossible to determine whether it is 
because the fact was regarded as irrelevant to credit, or because, though it 
was relevant and l'.dmissible, yet there was a privilege not. to answer. The 
nature of the discussion, however, was usually indicated b~· the mude of 
stating the question at issue. If the fact itself was discussed as either irrel
evant or undesirable to ask, the inquiry would he, "l\Jay the question be 
put? "; but if the cxistence of the priYilege was debated, the inquiry would 
be, "l\Iust the question be answered, if put?" The general view of the pro
fessivn, towards the middle of the 1800s, was expressed in the conclusion 
that" the question may be put, but need not he answered." 

Now it is obvious that the mere discussion assumes that, upon the subject 
of the preceding section, either the first or the second of those attitudes has 
already been taken, i.e. facts of misconduct may be asked after by counsel, 
either without limitation, or subject to the discretion of the trial Court in a 
given case (and in England the second of these had prevailed up to that time). 
Then, and then onl~·, the present problem arises, i.e. whether it is desirable 
to extend to the witness at least so much protection as to allow him to refuse 
to disclose the truth. Thus, it will be seen, the considerations of policy that 
apply to the matter are much the same as those that apply in the preceding 
section (Scope of CroSs-examination); the main difference lies in the ex
pedient adopted. In the one case, the polie~' that disappro\·ed such il:: exam
ination operated by forbUlding the questions entirely, while in the present . 
case the same policy, without resorting to such stern measures, allows the 
question but permits the refusal to answer. 

The practice in England, down to the middle of the 18005, had definitely 
taken the view (on the subject of § 983, ante) that misconduct was rele\·unt 
to character and that questions upon such matters could be put (ante, § 983; 
post, § 987). But it had also, down to the 1800~., given a moderate operation 
to the above considerations of policy by allowing the witness not to answer as 
to disgracing (or" infamous ") matters. Even this much allowance, howe\'er, 
came to be disputed; and a strong opinion arose that advocated the abolitiun 
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of this privilege. The best statement of this view is that of Mr. Starkie, and, 
of the opposing view (defending the privilege), that of the Commissioners of 
1853: 

1814, Mr. Th011UJ3 Starkie, Evidence, I. 193: "The question whether a witness may be 
asked qUl'stions which tend to disgrace him is, like many other difficult questions on the 
subject of evidence, one of poliry and convenience. On the one hand, it is highly de
sirable that the jury should thoroughly understand the character of the person on whose 
credit 'they are to decide upon the property and lives of others; ane.! neither life nor prop
erty ought to be placed in competition with a doubtful and contingent injury to the fecl
ings of indh'idual "itnesses. On the other hand, it may be said that it is hart! that a 
witness should be obliged upon oath to accuse himself of a crim€., or even to disgrace him
self in the eyes of the public; that it is a harsh altcrnative to compel a man to destroy his 
own character or to commit perjury; and that it must operate as a great di5couragement 
to witnesses to oblige them to give account of the most s({'ret transactions of their lives 
before a public tribunal; that a collateral fact tending mcrely to disgrace the witness 
is not one which is properly relevant to the issue, since it could not be proved by any other 
witness; and that there would be perhaps some inconsistency in protC':ting a witnes!' 
against any question the an·.wer to which would subject him to a pecuniary penalt~·, and yet 
leave his character exposed. . .. (After examining the rulings.] The great question. 
therefore, whether a witness is bound to answer a question to his own disgrace has not yet 
undergone any direct and solemn decision, and appears to be still open for consideration. 
The truth or falsehood of testimony frequently cannot be ascertained by mere analysis 
of the evidell('e itself; the investigation requires collateral and extrinsic aids, the principal 
of which consists in a knowledge of the source or depositary from which such testimony is 
derived. The whole question resolves itself into one of poli('y and conycnience, that is. 
Whether it would be e. greater evil that an important test of truth should be sacrificed, 
or that, by subjecting witnesses to the operation of this test, their feelings should be wounded 
and their attendance for the purposes of justice discouraged? The latter point seems to 
deserve the more serious consideration, since the me,e offence to the private feelings 
of a witness who has misconducted himself cannot well be put in competition with the 
mischief which might otherwise result to the liberties and lives of others. No great injustice 
is done to any individual, upon whose oath the property or personal security of others is to 
depend, in exhibiting him to the jury such as he is. As to the other (!onsideration, it does 
not to be very clear that by permitting stich examinations any serious evil would re
suIt; the law possesses ample means for compelling the attendance of witnesses, however 
unv.illing they may be. The evil on this side of the question is at all events doubtful and 
contingent; on the other side it is plair, and certain. The principle on which such evi
dence is admissible is clear and obvious; the reason for excluding it is extrinsic and 
artificial. .. 

1853, Common Law Practicl' Commi88ion, Jervis (later C. J.). Cockbmn (later C. J.), 
Martin (later B.), Walton. Bramwell (later B.), and Willes (later .J.), Second Report, 
22: "With regard to questions whi('h do not tend to expose the witness to prosecution 
or punishmeut, but which tend to degrade his character by imputing to him misconduct 
not amounting to legal criminality or the having been convicted of a crime the punish
ment of which has becn undergone, the law of England, according t.o the better author
ities, in like manner protects the witness from answering, unless the miseonduct imputed, 
has reference to the cause itself. Should this rule be maintained? On the one hand, 
the "itness may have beer. rerently convicted of perjury or some other form of the 'crimen 
falsi'; he may have become infamous by his offences against the iaw or against society; 
he may have, to his own knowlc:dge, aequired a bad repute for habitual mendacity; and 
it may be highly important that the jury who are to weigh his testimony should be made 
aware of the drawbacks which thus attach to it. On the other hand, it cannot be denied 
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that it would be an extreme grievance to It witness to be IlhligNI to disclose past transac
tions of life which may have been long forgotten, and to expose his r.haracter afresh to 
evil report und ohloquy whcl' b~' subsequent conduet he lIlay have reco\'ered the good 
opinion of the world. As the luw now stall(b, the question may he put, but the witness 
is not bound to answer; but if he does answer and denies the imputation, his denial is 
conclusive and cannot be controverted. It has been proposed to take away the privilege 
of the witness and to compel him to answer. 'Ve cannot bring oursclves entircly to eon
cnr in this view. We have already pointed nut the effect which the drcad of an inquiry 
of this nature may have in deterring u witncss frolll appearing in court. Tu this muy be 
added that, while under the present ~~'stelll the refusal to answer has practically the effect 
of an admission, the consequence of compelling the witness to answer would not improb
ably be to induC'e him to give an absolute denial, whiC'h would not be open to contradic
tion. On the balance, then. of these opposing considerations, we rccolllmend that the 
existing law should be maintained. ex('cpt that where the question relates to the convic
tion of the witness £If perjury or any other form of the' crimen falsi' and the witness either 
denies the fnct or refuses tn answer, the cOllviction should be allowed tn be proved." I 

As to the propriet~· of recognizing this privilege, two things may he saill: 
(1) It is a compromise. From the point of view, therefore, of those who 
belie\'e in the propriety of a total prohibition, this privilege is not arlequate; 
but it is to be welcomed as entirely desirable and indispensable, in tht ab
sence of such prohibition. (2) It is much less efi'ective than in theory it 
seems to be. Witnesses arc seldom in a position to repudiate these questions 
with such dignity of manner and sincerit~· of principle as to convince the 
hearer that they are merely \'indicating theil: rights and not c\'ading a direct 
confession of the disgraceful fact. In practically every case the witness' re
fusal to reply answers all the purposes of the inquiring counsel, and is as good 
as an affirmative in effecting the desired discredit. It is mere h~'pocrisy to 
defend such a privilege on the ground that it gh'es the witness an~' real pro
tection against the disclosure of his disgrace; he does not form the words of 
self-betrayal with his lips, to be sure, but he is saved from nothing more. In
deed, there have been some who 11l1\'e frankl~' accepted this as the inevitable 
result,2 and have deprecated any attempt to abolish the prh'ilege, on the 
ground that the failure to answer attained practically all that the abolition 
of the privilege could effect. It should hetter be abandoned altogether.3 ·We 
may be content with the simple rule (ante, § 983) that the scope of cross-exam-

pnation shall be allowed to include such questions and answers as the trial 
\ Court may in discretion permit and compel. In point of practice and tend-
• 
: eney, the privilege again~t disgracing answers has, in the last generation or 

.{ Jwo, been more and more repudiated or ignored.4 

§ 985. Summary of the Preceding Topics. For the purpose of ascertaining 
the state of the law in each jurisdiction upon the preceding closely-related 
topics it will be necessary, leaving for their proper places the subjects of the 

§ 9840. I Compare also (1827) Bentham. 
.. Rationale of Judicial Evidence", b. IX. pt. 
IV. c. III. Bowring's cd .• vol. VII, p. 4tH. 

2 Best, E\;dence, 7th ed .• i 130. 
3 The above view has received powerful sup

port in the following essay. which opposes a 

bill of the Iowa Code Commission prescT';ng 
this privilege: D. O. McGovney. "Self
Disgracing and Self-Criminating Testimony; 
Code Revision Dill" (Iowa Law Bulletin. V. 
175. March. 1:120). 

• The cases arc collected poilt, § 987. 
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! 

1 
1 o. 
• • • . ,...., 

Self-crimination privilege (post, § 2250) and the rule 1'0l' Copies of Records 0 I .. ~' J 
of Conviction (post, § 1270), to group the statutes and rulings under four sepa-: : :':~1:~\-;1 
rate heads; in each of them is sought the answer to u, separate inquiry, the' 0 (~ ,\.},./);: 

principles of which have now been examined: _ ' ... \\.~>,~.) 

be shown b~' cxtrmslC tcstullony t k-O lor : ~, ~..: 
2. Scope of Cro8s-examination (allte, §§ 982, 98:3): What limits are set,) o~ 

if any, by the principles of Rele\'llOcy. to the use of particular acts of mis- I 0 

conduct on cross-examination Y '\l1(1t other limits are set, if any, by con- ! .J': 
siderations of polic~', to such use? \. 'r .... lli 

:3. Privilege against Disgracing Ansll'ers (a nfl', § !)S-!): 'Where such cross- ,,_ !}-19- , . ' 
examination is allowed at all, how far is recogni?ed a prh'ilcge not to answer'!;: ; 

• 
4. Prior COllvidion of Cr£IIIC (anfl', § 9S0): Where, by record-cop~' of ' 

judgment or by cross-examination, the conviction of a crime is allowed to ~ 
lIsed, what kinds 01' otl'cnccs an(\ judgmcnts arc treated as admissible? . '. 

§ 986. Same: History and State of the Law in England and Canada. 
0) Extrinsic Testimony. The rule excluding proof by extrinsic testimony 
was not fairly announced as settled until the opening of the 1700s, although 
it had been forecasted and occasionally ill\'oked in the practice of the latter 
part of the prior centur~·.1 The turning-point seems to have been marked by 
the trial of Rookwood, in 1696; and within a generation thereafter the rule 
was accepted, beyond any question, in common-law trials.2 It has never 

• 

§ 986. I 1653. Fau\colll'r's Trial. 5 How. 1710, Willis' Trial. 15 How. St. Tr. 636, 8(."lIIblc 
~t. Tr. :323. :)5·1 (the charge bein~ perjury. it (admitted); 1716. FrnllPia's Trial, 15 How. St. 
was testified thr.t F. "hath b!'l'1I as wickNI a Tr. !l3G (counsel alludl's to the ('x elusion of such 
man as any ill England"; "that heing at testimony 1\8 a rule); 1753. Barbot's Trial, 18 
Petersfield. he drunk an health to tlw d('\'il in How. St. Tr. 1288 (similar); 1798, Bond's 
the middle of th(' street": that had said Trial. Ire .. 27 How. St. Tr. 584 (rule con-
"our Saviour Christ was a bastard. and a car- (·edrd). 
penter's son"); 1679. Whitebread's Trial. 7 • The follOWing later authorities recognize 
How. St. Tr. 311. 392 (off('r to pro\'(' a case of it: IS02. l\1e~ally, Evidence. 324 (with 
cheating. allowed) ; 1679, Turberville v. Samge. precedl'nts) ; 1812. R. t'. Hodgson, R. & R. 211, 
Vin. Abr. XII. 39 (outside testimony to par- by all th(' .Judges (rape; particular nct.q of 
ticular acts. excluded); 1680. Earl of Stafford's intcrc{)ur~e by t.he prosecutrix with others, 
Trial, 7 How. St. Tr. 1293, la94. 1457 (similar excluded; hut it dors not appear that ordinary 
testimony. admitted); 1686. Lord Delamere's imp<'achment was intended); 1817, R. v. 
Trial. 11 How. St. Tr. 500. 570 (similar); 169~, Clarke. 2 Stark. 2-11. 243. Holroyd, J. (same); 
Harrison's Trial. 12 How. St. Tr. 863. 869 1817, ShlLrp I). Scob-ing, Holt N. P. 5·11 (Gibbs, 
(keeping a house of ill-fame; no objection C. J.: .. You cannot ask them aR to particular 
made; the Court refers to the e\·idence in th(' acts of criminality or part.~ of conduct"); 
charge); 1696. Rookwood's Trial. 13 How. St. 1824. May v. Brown, 3 B. & C. 126. Bayley, .J. 
Tr. 209 (excluded; sec quotation allte. § 07!l) ; (" a particular crime "); 1848. R. t·. Duffey, 7 
1696. Cranburne's Trial. 13 How. St. Tr. 2G4 State Tr. N. s. 795, 896 (that the \\;tness had 
(misconduct of the same witness as in the hCl'n discharged for fraud, excluded); 1853. 
preceding trilLl was here allowed to Ix> Second Report of Common Law Practice Com-
shown); 1696. Vaughan's Trial. 13 How. St. mission, p. 22; W08. Farrington's Case. 1 Cr. 
Tr. 518. 519 (L. C. J. Holt told the witness to App. 113 (that the defendant was an associate 
keep to the matter or reputation, but aft.cr- of blackmailers, held improper); 1013, R. t'. 
wards allowed him to state that he knew the at- Cargi1\. 2 K. B. 271 (extrinsic e\;denr.e of uu-
t.acked wituess hud stolen mont'y from him. and rhll~te acts by the girl, on a ehllrge of rap<' 
had threatened to SWI!Uf falsely against him. under age. excluded). 
his own brother); li06, Feilding's Trial. 1:1 Canada: 1876. l\'IcCreary v. Grundy, 39 
How. St. Tr. 1355, 1357 (that the womlln-wit- U. C. Q. B. 316. The following ruling is 
ncss had had two bastard children. admitted); anomalous: 1834. R. D. ~oel, 6 C. & P. 336, 
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§ 986 TESTl~lO~IAL E\IPEACHMENT [CHAP. XXXII 

since been doubted; although under the modern statute permitting the ac
cused to testif~' (allfe, § lU-l a) it suffers virtuall~' an exception in certain cases. 

But in Chancer~' practice the rule was from the outset deliberately re
jected. One of the reasons gh'en by Lord Hardwicke was this: 3 

"Though at law YOIl can examine only to the general credit, yet it is otherwise in equity i 
for at law the witness cannot be prepared to defend every particular action of his life, as 
he does not at all know to what they intend to examine him; but upon an examination 
in this court he may he able to answer any particular charge, as he has time enough to 
recollect it." 

This reason, however, was erroneously understood by the learned Chancellor; 
for the unfair surprise that was feareu did not consist in the difficulty of the 
witness' own recollection, but in the difHculty 01' having other witnesses 
ready. Another reasun 4 was that as the examination by deposition, cus
tomary in Chancery, had to be prepared beforehand in the form of qucs
tions, it was practically difficult to cross-examine as to character in that wa~', 
and therefore extrinsic testimollY was the ~;ole practicable method./; But the 
real reason probabl~' was merely that the common-law practice had received 
a development of its own, at the time whl'll eross-exarnination was becoming a 
powerful instrument,6 and that the rule had never happened to obtain a foot
ing on the Chancery side.; The Chancer.\· rule, then, as var~'ing from the 
common-law rule (yet even this was doubted, to be sure, b~' the learned re
porter Atkyns), was thus administered down into the 1800s, though its wisdom 
was questioned by such eminent Chancellors as Eldon and Kent.8 

(2) Scope of Cross-c.mmination. It has been maintained b~' Sir .J. Stephen 
that in the earlier practic~ no cross-examination to misconduct was allowed.:' 

3cmble (that the witne~s wa~ on bail on a charge attorney for fraud. and by another for com-
of keeping a gaming-hous<,. admitted). municating a brief to the hOMtile solicitor"; 

11747. Gill r. Watson, a Atk. 522. Eldf)n. L. C., ord('red it taken off the file: 
'Counselllrguing in Anon .. :l VeM. & B. 93. "You may ask, whether the witness is to be 
• For the inefficacy of cross·examination in believed upon his oath; whi("h is the course at 

Chancery. sec post, § 1840. law. not going to particular facts. If the pro-
e For the history of cross-examination. see ceedings in this court arc open to the defect 

P08t. § 1364. that ha~ becn mentioned Ii. r. no cross-exami-
3 The Chancery rule. it may be added, aller nation to discreditl. that do('s not mnke it fit 

publication 01 the deJIO.~ilioll." did not nllow ex- to introduce nil the scandal"); 1818. Troup r. 
nmination to particular misconduct where it Sherwood. a .JohnH. eh. 55!>. 562, Kent. C. (re
was al!\O relevant to the main issue, because. gretting that the rule was not the same as at 
after the depositions in the cause were once law). 
published. no further examilllltion on material • 1883. History of the Criminal Law. I. 436. 
points was usuall~' allowable: IS0a. Wood v. Perhaps the learned historian had in mind the 
Hammerton, 9 Ves. Jr. 145; 1812. White v. rulings on the prh'i\ege against disgracing 
Fussell, I Ves. & B. 152 (oO facts affecting credit answers (p08t). At any rate. the only plain 
and character only"); 183i. Gass t'. Stinson. authority seems to be the following: 1642,On-
2 Sumner 609. Story •. T. (oo such particular bie's Case. March. pI. 13G (oo in examining of a 
facts only as arc not material to what is al- witness. counscl cannot question the whole liCe 
ready in issue in the cause •... which case of the witness, as that he is a whoremaster. etc .. 
seems allowed only to impugn the witness' but if he hath done such a notorious fact which 
statements IlS to collateral faets"). is a just exception against him, then they may 

e 1814. Anon .• 3 Yes. & B. 93 (an affidavit except against him. That was Onbie's case. of 
discrediting a petitioner stated that" he had Gray's Inn; and by all the judges it was agreed 
been discharged from his employment by one as before "). 
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If this wcre so, it was natural enough in criminal cases, whcre (until the end 
of thc 16005) no witnesscs were sworn for thc accused, and the Crown's 
witnesscs were favored by various protcctions. But by the 1 iOOs, with cross
examination fully developed, this could not last; ami during that centur~· it 
is plain that the exploiting of thc witness' life and associations, howe\·cr dis
creditable, was frcely allowcd. Thc orthodox mle came to be that" any 
question tending to discredit" might be asked; and onl~· rarely was there any 
interference from the Court.10 Occasionallv there was an intimation that the • 
misconduct should have some relcvance to thc trait of veracity; and occasion-
ally therc was an exercise of discretion on grounds of policy. But it scems 
to have bccn thought that the witness' privilegc against disgracing answers 
was the only protection needed. Whatc\·er judicial intcrference took place 
was usually b~· way of an appeal to the counsel's own discrction and sense of 
propriety, and not to any settled rulc of law: 

1817, IV atsoll'.v Trial, 32 How. St. 'fr. 295, 297; that his friends were felons; that he was 
a bigamist; that he had been employed in a house of ill-fame, etc., were allowed to be the 
subjects of questioning. But limits were drawn; :\Ir. Wdhr.rc!l, cross-examining: "Did 
you [being married] ever muke proposals of marriage to nny p('r~on within these three or 
four years?" L. C. J. ELLI,NDOHOUGII: .. How can that question be asked t I will put it 
to your own feelings, your goo(l sense." Mr. II' ethcrcll: .. I wiII not carry it further." 
Another witness admitted one Dickens to ha\·c been his companion. :'.Ir. Wethrrcll, cross
examining: "Do you not know that it is the same Dickens that was discharged at the Old 
Bailey as the associate of a man of the name of \"allghan in hatchinp: lip those ron spira
des?" A. "I do not know." L. C. J. EI.I.E:\Don01JGII: "How CUll he know thi5~" Mr. 
Wetherell: "My object is, to show that this man's associates are all felons or the most 
base of mankind." L. C .• 1. EJ.I.E="BOHOt:GII: "This is really very irregular. . .. It is 
really corrupting all justice when such prejudices are introduced. The Court are of opinion 
that the question should not be put." 

The modern praeticc has maintained this practically unlimited liccnse of 
cross-cxamination, evcn after the middlc of the 18005, when the privilege 

10 1746. Lord Lo\·ut's Triul, 18 How. St. from his regiment. allowed; that he had Ixoen 
Tr. 051 (L. C. Hardwicke: ., The other party dismissed from II situatioll for tllking his ern-
ie at liberty to cross-exllmine him either to the ploycr's money, allowl'd). The cases in par. 3, 
matter of fuet concerning which he hliH heen ill/ra, also illustrate this free use of snch ques-
examined. or any other matter whatsocycr that tions: but the:lC rulings must be only cau-
Ilhall tend to impeach his credit or weaken his tiously used us precedents; the main question 
testimony; provided the questions that are in lIIost of them was that of privilege IIguinst 
asked him are such liS the IIIW allows "): 17!iO. disgracing answers; moreO\·er. most rulings 
l\!uskall's Trial, 21 How. St. "fr. GG7 (cross- :u(! upon questions to the prosecutrix on a rape 
examination to being on bud terms with his charge. and pains w .. re then seldom taken to 
wife wus stopped h~· the Court): 179·1. distinguish mere misconduct as affecting 
Rowan's Trial, 22 How. St. Tr. 1115 (on croMS- credibility from former intercourse as affecting 
examination. thut the witness hnd attested a the likelihood of present consent (all/e. § 200); 
bond alleged to hnve been forged. t.hat he had the latter inference was probably chiefly in the 
taken 11 note from an nllC'ged insane person, minds of the judges. though the trill' diserirni-
etc., allowed); 1798. O'Coigly·s Trial. 20 HCJI\·. nation Sl'C'ms not to have bel'n finally mllde 
St. "fr. 1351. semble (that the witness W!lS until 1843, in R. 1'- Martin, 2 !\I. ,~ Hob. 512. 
a common informer. nllowed); 1795-1799, by Colerid!(e and Erskine. J.I. There can 
!\IcN !Illy, Evidence, 258 (citing senrnl cnses not he any doubt, however. thnt through-
of cross-examination to arrests nnd accusn- Ollt all the period of these cases the free use 
tiona); 1820. R. r. Runt. 1 Rtlltc Tr. S. 8. of inquiril's into misconduct on cross-ex am-
171.220.234 (whether he hud been discharged ination wu~ generally recognized. 
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§ 986 TESTIMONIAL IMPEACHMENT [CHAP. XXXII 

against disgracing answers was no longer recognized, and even after the 
Hules of 1883, which in terms recognized the judge's power to forbid merely 
" vexatious" questions. ll 

(3) Privilege again,Yi Disgracing An.neers. This privilege c1earl~' existed in 

11 To thc quotations ante, § 9Sa. add thc mitted to bring them into court and confront 
following authorities: EXOLAXD: 1846, Smith them with thc witness, though without put-
1>. Earl Ferrers. Cherer's Rep. 46 ff. (breaeh of ting them on the stand; sec n remarkable 
marriage-promise; the plaintiff relicd on!l example ill 1911. ill Steinie Morrison's Trial. 
long series of letters; the defcndant denied I'll. 56. G7. 77 (Xotable British Trials Series. 
their genuineness and claimed that the plaintiff 1922). 
had written them llerself; a chief witness to CA:-O.\DA: D/lm. 1877. Laliberte 1'. R .• 1 Can. 
the hnndwriting for the plaintiff was a He\'er- l'up. 117. 120. Ian. 141 (rape; question to the 
end Mr. Arden, formcrly chaplain to the prosecutrix US to intercourse with other men; 
defendant; his cross-examination, by Sir F. held by Richurds. C. J., that the question 
Thesiger. Attorney-General. was a mas- might he put.. but the witness could dedine to 
tcrly piece of work, and is one of the best iIlus- answer; by UH(·hic .. J.. and Strong. J .. that 
trations of the ucccpted English mcthod of thc trial Court had di~cretion to eompel 1111 

discrediting a witne~s by the freest and fullest answer; the three remaining judges not ex-
exposure of a discreditable p,~st. signifieun t liS II pres~ing an opinion); I !lOn. Brownell 1'. 

whole if trh'ial in detail); 1/;·IS. H. 1'. Duffey. 7 BroWlll'll. ·12 Can. Rup. aGS (dh'oree; plain-
State Tr. N. 8. i95. 1>92 (question put as to t.iff·s ('oun~('1 wus examining the defendant 
hll\'ing been churgl'd with emhezzlement); as to 11 bigamous rnarringe whil'h the defendant 
1862. Henman v. Lester, 12 C. B. x .... 77G admitted; on heing a~ked the name of thc 
(whether a witness had not lost a Sltit ba~ed on wOll1an. tIlt' defendant refused to ~UY. und thc 
similar fruudulent repre~ntati()lls. allowed): trial Court del'lined to compel the answer: 
1881 (?). L. C. J. Cockburn. arlit·le in 15 Ir. by 11 majority the ruling was su~tained; the 
Law Times :146. quoted from Au~trali:m Law opinions arl:' eXl'ell('nt ilIu~trations of till' 
Times (oPJl(Jse~ the unliren,;ed ('xtl'cm('); IliS:3. ()ppo~ite points of view): A/lleTta: Rules of 
Rules of Court. Ord. !lli. Hule a~ ("Tllt' judge Court WI ... :;.in. H)!) (like Eng. Ord. !lG. supra): 
may in all cases disallow any 'ItW~ti"n put in Bdtislt Colll1l11Ji,,: Rt. 1!)02. e. 22, § G (thf' 
the cross-examinntion of any part,\' or other examiuation shall be ('onfined to "questions 
witness. whieh may appear to him to he \'cxa- relevant to the issu('s": and "no irrele\'am 
tinus and not relevant to all~' matter proper question shall b(' IIsked merely for testing 
t{) he inquired into in the cause or mattC'r"); the credibility of thc \\'itne5~"): St.. 1!J0:3-4. 
1891, Xov. Ilnd Dec .. Russell r. Hus,cll (di- 3 & 4 Edw. VII. ". II;. Evid('nr'e Ar:t Amend-
\'orce). Osborne ". Hargrea\'es (theft of jewels), ment Act. § 4 (repeals St. 1!102. c. 22. ~ Ii): 
London (here the cross-examination wus so Ncw!oUlullal,d: Conso!. St. 1!J16. ('. 8:~. Ord. 
unlicensed as to lead to much public ('orre- a2. H. 2a (like Eng. Ord. !lli. supra): Nom 
spondence. b~' barristers and others. as l<> Scotia: Rules of CourL. 1900. Ord. :34. R. 31 
the law nnd its propriet:.; ~ec I,aw Tillles. v"l. (like Eng. Or,1. aGo supra): NOTthlt'csl Terr. 
92. pp. 89. 10·1. Vi8; Law JOUl'llul. \'til. 2G. pp. Con. Onl. 18!lS. c. 21. Hule 2GO (like Eng. 
7G7. iliS. 783. vol. 27, pp. 15. liG: Lord Bram- Or,\. 36. supra) ; nlltario: R. S. lI1l4. c. 76. § 8 
well. "Cross-examination". !\ineteenth Cen- (adulter~' : quoted al/le. § 488); Hules of Court. 
tury, Feb. 1892; letters in the London Times. 191a. No. 255 (like Eng. Order 3G. Hull! :~S): 
.Iun. 4-9. 1892. and before that date); 1920. 1877. Hickey". Fitzgerald. 41 U. C. Q. B. 303 
Ie. I'. Biggin, 1 K. B. 2Ia (murder: cross- (trial Court's discretion controls as to mnt-
l'xaminntion of the accused to prior irrele\'ant ters" irrelevunt to the issue "); I !JOIi, R. ,' . 
.,riminal conduct. merely to test credihility. Finnesscy. 11 Onto L. H. a38 (rape on a woman 
held improper. under St. 1898. 61-2 Viet., who had been alone in ~ompany with B.; 
". 38, § I, quoted ante. § 488). Compare questions to the woman and to B. as to ha\'ing 
the cases cited ante. § 1!J4 a. construing intercourse at the time of being in company 
tbe Criminal Evidence Act of 1898. rnnk- were disallowed on the trial; held. on fifJllf'lll. 
ing the accused competent; the accused's that the formcr question was proper to be put. 
"haracter is specially treated in that provi- hut the witness was "not generally compellable 
"ion. to answer", though "to some exten t" the trial 

In modern English prllctice this license Court's discretion controls. citing R. ~. 
,cems to be carried so far as to verge even on Laliherte. supra; and that the latter question 
',ermitting proof b~' contradiction (allte. waR additionally proper as e\'idenl'ing bias. on 
~ 979) of a witne~s who denies the diseredit- tl,c prillcipl!' flf § 9·19. ante, and an nnswer 
able factR asked about on cross-examination: ought tn have been compelled): Yukon: 
i.e. the cross-examiner. having named person8 COllSOI. Ord. 1914. c. 48. Rule 270 (like Eng. 
who N)uld testify to tbe mis~ondu('t. i~ per- Onl. 36, .mpra). 
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the earl;\- 1700s, at a time when the limits of the privilege against Self-crim
ination (post, § 2250) had not become clearly fixed: 

1696, L. C. J. 'fItEIlY, in Cook's Trial, 13 How. St. Tr. 334: "That you can ask a juror 
or a witness evcry question that will not make him criminous, that is too large. Men 
have been asked whether they have bccn convicted and pardoned for felony, or 
whether they have bcen whipped for petit larceny; but they have not heen obliged to 
answer; for though their answer in the affirmative will not make them criminal or subject 
them to a punislunent. yet they are matters of infamy; and if it be an infamous thing, 
that is enough to prescr\'e a man from being bound to answer. A pardoned man is not 
guilty, his crime is purged; but merely for the reproach of it. it sha1l not be put upon 
him to answer a question whereon he \\;11 be forced to forswear or disgrace himself .... 
The like has bccn observed in other cases of odious and infamous matters which were not 
crimes indictable." 

But, in some obscure way, the privilege fell into disuse;12 and its exercise 
was not revived again till the beginning of the 1800s. During the first half 
of the century numerous conflicting rulings were made.13 

" Mr. Peake. writing in lS01 (E\·idence.2d 
ed .. p. lao ff.), speaks of the non-recognition of 
sl!ch a prh'i1ege as having" so long continued 
without objertion that no one at the bar 
thought of questioning the legality of it"; it 
was .. the established and im'ariable practice 
for a considerable space of time"; and the 
Questioning of l.is own day was merely a 
no\'elty of .. some of the judges." 

13 Of the following ruiings, those which Cle

elude the evidence do 1I0t always make it clear 
whether they go upon the ground of prh'ilege or 
upon some other rule: 1791, R. v. Edwards, 
4 T. R. 440 (wlwther he had not stood in the 
pillory for perjury. allowed); 1797, Franco v. 
Bolton, a Vcs. Jr. 3GS (discovery against a 
woman suin~ nn a bond; defence. that plaintiff 
lived in adultery with defendant; discovery 
refused, as ill\'olving "not only the rcprouch. 
but the consequence" of udultery); lS02, 
McNally, EvidC'n('e, 258 (privilege applies to 
answers invol\'ing .. his own turpitude or 
infamy"); lS0:J, R. v. Lewis, 4 Esp. 225 
(" '''hether he had not been in the House 
of Correction?", privileged; L. C. J. Ellen
borough: "It would be an injury to the 
administrution of justice if per:!Ons who came to 
do their duty to the publie might be subjected. 
to improper ill\·estigation". i.e . .. the object of 
which was to degrade or to rendcr infumous" ; 
referring to it as a settled rule); lS03, Mue
bride 11. Macbride, 4 Esp. 242 (" Whether the 
witness lived in a state of con"uhinagc with the 
plaintiff? ", privileged; Lord Alvanley: .. I 
will not say that IL witness shall not be asked to 
what may tend to disparage him; ... I think 
those Questions only should not be asked which 
have a direct and immediate effect to disgrace 
or disparage the witness"); 180:~, Millman v. 
Tucker, Peake Add. Cas. 222, L. C. J. Ellen
borough <whether he had been imprisoned on 
conviction of forgery. privileged); IS09, R. II. 

Teal. 11 East 3li, L. C. J. Ellenborough (a 
woman-witness; bastardy; criminal intimacy 
with se"eral other persons, admitted. without 
objection on this ground); 1811, Ye\\;n'8 Case, 
2 Camp. G38, Lawrence, J. (whether he had 
been charged with robbing his master, privi
leged); 1812. R. v. Hodgson, R. & R. 211, 
all the Judges except four being present (rape; 
whether the prosecutrix hud before had eon
nection with anyone or with a named per
son, privileged, because not bound" to crimi
nate and disgrace herself"); IS14, Dodd v. 
Norris, 3 Camp. 519 (seduction; whether 
the daughter, testifying, had been criminally 
intimate with othC'rR, privileged; all the 
Judges approved): IS17, R. 1'. Clarke, 2 Stark. 
241, 24:3, Holroyd, J. (rape; cross-examina. 
tion of the prosecutrix as to committal to the 
House of Correction, allowed; also as to her 
past conduct with refere!lce to chastity) ; 1823. 
R. 11. Pitcher, 1 C. & P. 85, Hullock, B. (larceny 
by n woman; whether the prosecutor had be
haved improperly with her at the time. privi. 
leged); lS23, R. 11. Barnard, ibid., note. 
Hullock, B. (whether he had ever been charged 
with felony, etc., Illlowed); 1823, R. '1:. James, 
ibid., BosanQuet, Serj. (whether he had 
been turned out of office us constable for 
misconduct, prh'ileged); 1823, Bate 1). Hill. 
1 C. & P. 100. Park, J. (seduction; whether 
the daughter, testifying, had kept improper 
company, allowed); 1829, R.I'. Barker, 
3 C. & P. 589 (rape; that the prosecutrix. tee
tif);ng, had on one occasion acted the prosti. 
tute, excluded at first by Park, J .. on authority 
of R. v. Hodgson, "though you may certainly 
give evidence of general lightness of charaeter. 
and general evidence of her being a street
walker"; but on conferring with Parke. J., 
the question was allowed); 1827, Cundell 11. 

Pratt, Moo. & M. 108 (Best, C. J.: "I do 
not forbid the Question on the ground that it 
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§ 985 TESTIMONIAL IMPEACHMENT [CHAP. XXXII 

So far, however, as the privilege was conceded at all, it had always two 
limitations: (1) It applied only to collateral facts, i.e. to facts not material to 
the issue in the case, in short, only to facts affecting character, bias, cor
ruption, and the like; (2) it applied only to facts directly im'olving disgrace, 
and not to facts merely tending to disgrace indirectly. 

The Common Law Procedure Commission, in their report of 1853, treated 
the privilege as still a part of the law" by the better authorities ", and recom
mended its presel'mtion.H But the Act of 1854 provided nothing about the 
privilege, except to authorize questions about former convictions.I5 Since 
that time, however, the general understanding of the profession has been 
thii,+; it no longer exists.16 

(4:) Prior Conviction of Crime. This was of course used chiefly, up to the 
middle of the 1800s, to afl'ect the witness with incompetency, and exclude 
him altogether. But if for any reason it was unavailable for that purpose 
it could still be used in discrcdit.17 When in the 1800s the disqualification 
was abolished, the statute sanctioned the use of convictions for all kinds of 
crimes by way of impeachment.ls The subsequent statute, however, which 

tcnda to degrade. I for one will ne\'er go 
that length; until I am told by thc House 
of Lords that I am wrong. the rule I shall 
always act on is to protect witne:lses from 
questions the answer~ to which may expose 
them to punishment. If they ure protc(,ted 
beyond this, from questions that tend to de
grade them, many an inno('en t. man would 
suffer"); 1830. R. v. Jenkin, 1 L('w. Cr. C. a:w. 
Parke, J. (whether his hou!'C was a gamhling
house, prh'ileged); 1834. H. 1'. Martin. 6 C. & 
P. 562, Williams, .1. (evidenc(' as in R. 1'. Hodg
son, thought udmissiblc); 1844. H. t'. Parker, 
1 Cox Cr. 76 (whether the witness had 84.'r\·ed 
a two-years' sentence in prison: Cres~well, .J., 
recognized th" right to rJUt the question and 
the privilege to decline to answer it, because 
"of infamous nature", :Idding: "Some uni
form rule of practice should be lair! down by 
the Judges on this point, since there are so 
many contradictory dicta respecting it"). 

\I Quoted allie, § 984. 
Ii St. 17 & 18 Viet. c. 125, §§ 25, 103; ap

plied to criminal cases in 1865, b~' St. 28 Viet. 
c. 18, § 6. 

" Ena. 1872, Day, Common Law Proce
dure Act, 4th cd .• 278; 1877, Stephen, Digest 
of Evidence, 3d Eng. cd .. Art. 129, Nc-:<! XLVI; 
1882, Best, Evidence, 7th cd., § 130. 1873, R. 
v. Castro (Tichborne), quoted an/c, § 983; 
Can. 1877, Laliberte v. R., Can. Sup. (see cita
tion supra); Onl. 1876, McCreary t'. Grundy, 
39 U. C. Q. B. 316, 324 (seduction; questions 
to witnesses called for t.he defence, whether 
they had had intercourse with the woman, held 
not privileged); 1897, Gross v. Brodrecht, 24 
Onto App. 687 (upproving Laliberte V. R., 
supra); 1906. R. v. Finncssey. 11 Ont. L. R. 
338 (cited supra, n. 11). 

17 1692, Ha~rison's Trial, 12 How. St. Tr. 
8!ll, 869 (cheating); 1696, Cook's Trial, 13 
How. St. Tr. 359, 388 (uttempt to murder by 
poison). 'l'his W:IS true e\'en where the offence 
had been pardoned: 1680, Holle. Pleas of the 
Crown, II. 278; 1695, Crosb~"s Trial, 12 How. 
St. Tr. 1296 (quoted allie, § 980); 1696, 
Rookwood's Trial, 13 How. St. Tr. 139, 185. 
Cunlra: 1679, Reading's Trial. 7 How. 
St. Tr. 259, 2!l6 (" I t is a s{'andal to reproach 
u man for that which he is thereby pardoned 
for"). 

" ENGLAND: 18~4, St. 6 & 7 Vict. c. 85; 
1854, St. 17 & 18 Vict. c. 125, §§ 25, 103 
(" A witness in any cuuse may be questioned 
as to whether he hus been ('Oil vic ted of any 
felony or misdemeanor; und, upon being so 
questioned, if he either deniel! tIw fact or re
fuses to answer, it shall be luwful for the 
opposite purt)' to prove such cOII\'ietion ") : 
applied to criminal cuses, in 18G5, by St. 28 
Vict. C. 18. § 6. 

CANADA: Crim. Code 1892, § 695, R. S. 1906, 
C. 145, Evid. Act, § 12 (like Eng. St. 1854, c. 
125, § 25, substituting" any offence; ") Alia. 
St. 1910, Evidence Act, ('. 3, § 22 (like Eng. St. 
1854, C. 125, § 25, substituting "uny ('rime "): 
B. C. Rev. St. 1911, ~. 78, § 18 (like Eng. 
St. 1854, C. 125, § 25, substituting ,. uny 
offence, indictable or not"); 1914, R. r. 
Mulvihill, 18 D. L. R. 189 (murder; the 
accused taking the stnnd was asked about 
a distinct offence at another place, viz. the 
discovery of 15 corpses of murdered men at 
a single spot, with the inquiry, "Weren't you 
olle of the men thllt were indicted for killing 
those men?" '"No, sir." ~·'Veren~t you 
indicted and tried and acquitted?" Held, 
that the trial judge had discretion to allow 
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made accused persons competent, exp:-essly protected them from this,19-
varying on this point from the general rule in the United States. 

§ 987. Same: State of the Law in the various Jurisdictions of the United 
The state of the law upon the foregoing topics 1 illustrates the truth 

the question. under Can. E\·id. Act § 12; l'. U. S .• 167 U. S. 274. 17 Sup. 855 (murder; 
per Macdonald. C. J. A .• Galliher. J. A .• ancl a question to the wife of the defendant. tes-
Irving. J. A .• even an irrele\'ant conviction tifying against him. as to her .illiciL,n!lations 
may be asked about; per Martin. J. A .• that with another \\;tness for the prosecution. 
the Crown had a "strict legal right" to :15k Illlowed); 1898. Tingle tl. U. S .. 30 C. C. 
the questions. but that" as a mntter of forensir. A. 666. 87 Fed. 320 (fraudulent use of mails; to ; i 
propriety" counsel should not have mentioned thc defendant. whether his partner was under a ;'1 
the subject when hc knew that the witness hud similar indictment. exduded); 1902. Allen 11. , 

been acquitted; per l\IcPhiIlips. J. A .• that U. S .. 52 C. C. A. 597. 115 Fed. 3. 11 (certain 

• ! -

tho trial judge should not have allowed this cross-examination. intended "simply to de- '/ 
question. for the same reason. though his grnde the defendant", held improper); 1906. .. 
discretion controlled); N. Br. Cons. St. Glo\'er t·. U. S., 147 Fed. 426. C. C. A. (., a 
1903, c. 127. § 18 (likc Eng. St. IS54. c. 125. mere accusation or arrest ". not allowed to be 
§ 25, substituting "any crime ") ; N ~ui. asked about); 1906, Miller v. Oklahoma. 149 
Cons. St. 1916. c. 91. § 10 (like Eng. St. 185-1. Fed. 331. 336, C. C. A. (whether stolen prop-
c. 125. § 25); N. Sc. Re\·. St. 1900. c. 163. erty had been found in his possession, whether .. 
§ ·15 (like Eng. St. 1854. c. 125. § 25. substi- he had associated with persons reputed to 
tuting "any crime"); Onl. Rc\,. St. 1914. c. be thieves. etc .. not allowcd); 1914. Nash-
76. § 19 (likc Eng. St. 1854. c. 125. § 25, villc I. R. Co. r. Barnum. 2d C. C. A .. 212 Fed. 
substituting "crime" for "felony or misde- 6:34 (accepting the rule of Third Gt. W. Turn-
meanor"); P. E. I. St. 1889. c. 9. § IS (like pike Co. t·. Loomis. X. Y.); 1917, Coyne v. 
Eng. St. 1854. c. 125, § 25); Sa8k. Rev. St. M. S., 5th C. C. A .• 246 Fed. 120 (cross-
1920. c. 44. Eddence Act, § 35 (like Eng. St. examination of defendant to being indicted 
1854. c. 125. § 2.5, substituting "any of- in Seattle. excluded; proof hy copy of the 
fencc"); Yukon: Consol. Ord. 1914. c. 30. indictment. excluded): 1918. Shea v. U. S .. 
§ 43 (like Eng. St. 1854. c. 125. § 25. sub- 6th C. C. A .• 251 Fcd. 4:33 (fraudulent use of 
stitllting "any crime"). the mails; cros:;-examination of defendant 

It 1898, St. 61 &: 62 Vict. c. 36. § 1 (ac- as to heing charged or indicted for crime in 
CUBed testifying shall not be asked as to former various cities; not decided); 1919, Fetters v. 
conviction of an offence); 1900, Charnock v. U. S .• 9th C. C. A .• 260 Fed. 142 (illegal sale 
Merchant. 82 L. T. R. N. S. 89 (statute applied). of liquor to military forces; cross-examina-
For the cases interpreting this Etatute. sec tion of def"ndant's wife as to her marriage. 
poBI. § 2276. n. 5. and aILle. § 194 a. divorce. and children, held to be "carried too 

§ 987. I The statutes and decisions are as far"); 1920. Miller v. Continental Ship-
follows; crose-references to related topics have building Co., 2d C. C. A. 265 Fed. 158 (action 
been placed ante. under §§ 979-984, but the for money had and received; on cross-exami-
special statutes for juvenilcs are placed anlc. nation. the plaintiff was made to disclose 
§ 196; that he came from Leipsic and Hamburg. be-

FEDERAL: 1. Exlrinsic Tc.slimony is ex- ing a native of Germany; the trial took place • 
cluded: 1840. U. S. v. Vansickle. 2 McLean in November. 1918; held that no rule of 
220; 1851. Wayne. J. (the others not touching evidence was \'iolated; counsel on appeal 

.J 
the point) in Gaines v. Relf. 12 How. 554; had contended that in popular belief "Ger-
1898. Bird v. Halsy. 87 Fed. 671. 679; 1919. mans apparently had no regard for the truth "). 
Rau v. U. S .. 2d C. C. A .• 260 Fed. 131 (failure 3. Privileoe against Di&oracinu Answers: 1827. 
to file income-tax return; on cross-cxamina- U. S. v. Craig, 4 Wash. C. C. 732 (recognized) ; 
tion to criminality and business improprieties lti40. U. S. v. Vansickle. 2 McLean 325, 329, 
impeaching defendant's credit, his answers were 8emble (same; a question showing" her char-
not allowed to 00 contradicted). 2. Scope 01 acter to be infamous". excluded); Rev. St. 
Cr08B-eraminatw,l: 1827. U. S. v. Craig. 4 1878, § 103. Code 1919, § 142 (" No witness 
Wash. C. C. 732 (whether his petition for the is privileged to refuse to testify to any fact 
benefit of the insoh'ent law had not been re- or to produce any paper. respecting which 
fUllCd and he remanded to jail for fraud; ex- he shall be examined by either House of Con-
cluded, but no principle given); 1861. John- gress or by any committee of either Hou"e. 
aton v. Jones. 1 Black 209. 225 (rule of disere- upon the ground that his testimony to Bueh fact 
tion, approved); 1895. Thiede v. Utah. 159 or his production of Buch paper may tend to 
U. S. 510, 16 Sup. 62 (whether the witness had disgrace him or otherwise render him infam-
quarrelled with her husband. excluded); 1896, ous ") ; Code 1n19, § 3114 (privilege declared 
Smith v. U. S., 161 id. 85, 16 Sup. 483 (mere for naval courts); U. S. St. 1901. e. 809. Mar. 
arrest; left undecided); 1897, Tla-koo-yel-lee 2. 31 Stat. L. 950 (civilians before 8 court-

VOL. 11 ' 25 385 

• 
• 

• 

• 



§ 987 TESTIMONIAL E\IPEACHl\lENT [CHAP. XXXII 

martial; prh'i1ege recognized); St. 1!l16. 
AuI'(. 29. c. 41H. § 3. 39 Stats .. amending 
Rev. St. § 1342 (articles of War; Art. 2·1 
J.:i\'es a pridlcge for .. questions which may 
tend to ... degrade him "); St. 1920. June! 
4. 41 Slats. 7b7 (Articles of War; amends 
Art. 24 So as to read ... any question 110t ma
terial to the issue when such question might 
tend to dt·grade him "). 4. Contiction of 
Crime: IS!I3. Baltimore & O. R. Co. r. Rambo. 
S C. C. A. n. 5!! Fed. 75 (conviction of crime
herl'. burglary held admissible in ch'i1 as 
well as crimin'll CllseS; here applying the rule 
in "pite of the silence of the Ohio statute as to 
,·i\·i! ca~e~); H120, MacKnight r. U. S .• 1st 
C. C. A .. 263 Fed. 832. b40 (defendant's con
\'iction of crime may be shown, even though 
it rontradi~ts defendant's denial on cross
('xllmina tion). 

AL.~IJA~IA. 1. f:.rtritulic Testimony is ex
!'Iuded; 1846. Sorrell' r. Craig, 9 Ala. 539; 
IbiiO, ~ug('nt ,'. State. 18 Ala. 521. 526 (acts of 
unehastity); IS80. Moore t'. State. 68 Ala. 362 
(whether he had fled from a charge of bur
J.:I"r~·); 1~96. Feibelman r. Assur. Co .. lOS Ala. 
IbO. HI So. 540 (Witll(,SS for a policy-holder; 
l'videllcl' of two or three fir('s on his premises 
in one ~'('ar, excluded); IS96, Crawford v. 
~tllte. 112 Ala. 1.21 So. 2\01 (illidt relations); 
Ib97. Lord t'. :>.Iobile. 113 AlII. 360. 21 So. 366 
(immorality). 2. Scope of Cross-examination: 
1871. Boles ... StatC'. 41; Ala. 206 (" whctlll'r 
she wus of su~h ill-fame a~ to be excluded from 
sodety"; eX('luded, for though 1111 ill-fame 
.. such as imp('adll's her \'cral'ity" could be 
asked about. it did IItJt appellr what kind of 
ill-fllme was hen· meant); 1901. Louis\'ille 
& !';. H. Co. v. Bizzl'll. 1::1 I Ala. 429. 30 So. 777 
(cross-examinlltioll to hahits of profanity and 
drinkill~. allowed); 1004. Ross r. Stat('. 1:39 
AlII. 144. :16 So. ilS (concealed wellpon; cross
examination to other misconduct. allowed); 
1909, Smith r. State. 161 Ala. !l4. 49 So. 1029 
(cross-examination to ill<'gai sale of liquur. 
excludNI); HIO!!. Lowman r. State, 161 Ala. 
47. 50 So. 43 (cross-examination as to being 
.. charged with running after other men'8 
wh·es". iiot alloio.·cdl. a. Privileoe aaai."s/ 
Disoracino A.~~u·£I's: IS71. Boles v. State. 
supra (whether the wit.II""S wa.~ of ill-[i!mc; 
privilege repudiated). .1. C07lviction 0/ Crime: 
Code lUOi. § 4001'1. as amended in 1907 
(quoted alltc, § 4SS); IS5:!. Campbell v. 
State. 23 Ala. H. 73 (con\'iction for libel. 
cxduded. as not afTecting veracit~·); IS02. 
Prior v. State. 99 Ala. 196. 1:3 So. 681 (petit lar
,·eny. admitted); 1901. Smith r. State. 129 
AlII. 89. 29 So. Hll!l (under C. § 1795, an .. ;,\
fllmous crime" retain" its common-Inw defini
tion: com'icti(", f,)!' carrying a concealed 
weapon. excluded); HIO!. Bodine v. State. 129 
AlII. 106, 29 So. 926 (the judgment must be in 
n court having jurisdiction); 1902, Wells v. 
State. 131 Ala. 48. 31 So. 572 (theft. IId
mitted). 1903. Castleberry v. Stat", 135 Ala. 
24. ::I:l So. 4:!1 (conviction for some crimes. 

but not of any crime. is admissihle); 1903. 
Viberg v. State. 138 Ala. 100. 35 So. 53 " 
(petit larceny. admitted; Ruspension of a : 
judgment's execution pending an appeal docs '; 
not pre\'ent it:; usc to impeach); 1904. Ross v. . 
State, 139 Ala. 144, 36 So. 718 (indictment 
for assault to murder. excluded); l!J04. Gordon 
t'. State, 140 Ala. 29, 36 So. 100!! (conviction 
for throwing stones into a railroad train. ex
cluded. under Code 1896. § 1795; the statute 
was not intended to include ('rimes not di~quali
fying at common law) ; 1904. Wilkerson v. State, 
140 Ala. 165. 37 So. 265 (indictment for public 
drunkenness. excluded); 1906. Williams t'. 
State, 144 Ala. 14. 40 So. 405 (only inramou~ i 
crimes are admi~sible; hence." \Vere you ever, 
con\'icted of a crime'!" is too ~eneral); 1906, ' 
Fuller t'. State. 147 Ala. 35. 41 So. 774 (con
viction for a statutory felony is admissible to 
impeach; distinguishing prior rulings liS to 
misdemeanors. and admitting that they eon
tain "expressions calculated to mislead"); 
1907. l\litchell v. State. 148 Ala. 61S. 42 Ho. 
1014 (conviction for gaming. not admitted); 
1915. Moore r. State, 67 Ala. App. 7S9. 67 
So. 789 (conviction and sentence to peniten
tiary. admitted. under Codl) 1907. §§ 4008. 
4009); 1915, Moton v. State. 1:3 Ala. 43, 69 
So. 235 (cross-examination of defendant to 
cOIlviction for forgery. allow('d); 191!1. United 
States Lumber & C. Co. v. Cole. 202 Ala. 688. 
SI So. 664 (conviction of trespass. not ad
mitted); 1921. Latikos t·. State. 17 Ala. App. 
655. SS So. 47 (cross-examination to former 
l'on\'iction held proper. even though appeal ...
was pending at the time and though 8uu~e
quently the judgment was reversed); 1921. 
Lakey t·. State. 206Ala. 180, b!l So. 605 (murder; 
eross-examination to a conviction for distil
ling liquor. held inadmissible. lIS not iU\'ol\,ing 
.. mornl turpitude "). 

ALASK.\; 1. Extrinsic Testimony: Compo 
L. 1913. § 1501 (like Or. Laws § Hl:lO. 
§ 863). 2. Scope of Cro .• s-ezaminatioll. 
::I. Pririlcoc agaitult Disoraci"fJ Answers:' 
Compo L. 1913. § 1507 (like Or. Laws 1920, 
§ S70). 4. Conviction of Crime. Compo L. 
tnla. § 1507 (like Or. Laws 1920, § S63); 
§ 1b65 (like ib. § nl); l!l06, Bull r. U. S .. 
147 Fed. 32. 38. C. C. A. (under C. C. P. 1900, 
§ (61). the conviction may be of a misd~
meanor. and may be of a court in another 
jurisdiction) . 

ARIZONA; 4. Conviction of CriPfle: Rev. 
St. 1913. P. C. § 1226 (quoted ante. § 4Sb); 
1921. Sage V. State, 22 Ariz. 151. 195 Pill'. 534 
(statutory rape; eross-examination to former • 
acts of unchastity. etc .• not allowed" as bear
ing upon the eredi'6iIity of her testimony"). 

ARKANSAS; 1. f:xtrimic Testimony: Dig. 
1919. § 4145 (conviction of any crime. ad
missible; quoted ante. § 488); § 4187 (II 
witness may not be impeached" by e\'idence 
of particular wrongful acts, except that it 
may ue shown b~' the examination of a witness 
or record of a j udgmen t that he has heen con-
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\;cted of a felony"); IS7!l. Anderson ,'. State. refllsal merel~' herause of tendency to de-
34 Ark. 257 (indictment for larceny. exclud('(l) ; ):rade. improper); 1855. Pleasant v. State. 
1890. Hollingswort.h v. State •. 5:3 id. 387, 390. SIIJI,'a (recognizing it for Iluestions to the prose-
393, 14 S. W. 41 (outside testimony to specific cutrix in rape as to intercourse \\;th third p.er-
acts, inadmissible); I!lM. Plunkett 1'. ~tate. sons. hut 'not as-to-intercoursc' with thc de-
72 Ark. 409. 82 S. W. 845 (rape under age; fendant); 1883. Polk v. State. 40 Ark. 482. 
acts of intercourse of prosecutrix with other 487 (complainant in seduction; whether 
men, excluded); 1910. Adams I'. "Siate. -9a ~he had had intercourse with other men; prjo,:-
Ark'7260. 124 S. W. 766 (seduction: woman's ilcge recognized); 1890. Hollingswoiih t·. 
intercourse with another man. admitted. but. State, .~upra (apparently ignoring any prh'i-
only on the principle of § .:I(Xli,·/lOsl}-;u·-19fo. legl·). 4. Conrictio" 0/ Crime: Dig. 1!l19. 
Belford v. State. 96 Ark. 274. 131 s. W. 9iia § 41S7 (quoted ~upra); HlO5. Smith t'. State. 
(bastardy; womnn's intercourse with other~. 74 Ark. a97. 85 S. W. 112:3 (condetion of petit 
admitted. but on:.\· on the principle of § 13:3. larceny. admitted. against a defendant-wit-
ante) .. 1911. )lcAlister t·. State. !l!} Ark. 604. nes.~); 1920. Jordan 1'. State, loll Ark. 50-1. 
139 S. W. 684; H122. Bogue v. Statt'. Ark. . 217 S. W. 7liS (murder; cr.)ss-cxamination of 
238 S. W. 64 (contradiction of acrused's denial "defendant to conviction for desertion by 
of immoral conduct. held improper). 2. ScoW court-martial. nllowed): 1920, Kyles v. Stllte. 
0/ Cross-examination: 185:3, Pleasant, t·. State. I-t3 Ark .. 1I9. 220 S. W. 45~ (illegal sale of 
13 Ark. 360. 377 (the trial Court-'s discretion liquor; question to defendant on cross-exam-
predicated; here. a question as to compound- illation as to conviction for "hooting crnp~ 
ing the prosecution. allowed): 1855, Pll'a:mnt 'c. with negroes, held IlIlOlI"able; hut defendant 
Statt'. 15 Ark. 624, (i40 (colllpoundin~ II felony: i:; entitled. on request. to all instructioll limit-
ndmissible. though co\"crt'd by IJrh'i1e~e: the illg the usc of ~uch farts to affect ('redibility 
trial Court apparently gh'ell some discretion) : ()111~'); 1922, 'furnl'r 1'. State. ,,- Ark. -, 2:39 
11'>84. Carr t'. Statc. 43 Ark. mI. 102 (whether he ::;. W. an (unlawful gurning; ('rMs-examina-
had been under indictment for the ~amc mur- tion of dcf('l,dullt to con\'irtion for felony. al-
der. exrluded); 1890. Hollingsworth ". State. lowed). '_" - -_ "'.'.-- .. ---.--
8upra (declining to lay down specific limit,.;. but 'CALU'ORSIA; 1. Extrinsic Testimony: 1867. 
admitting answ<'rs di~c1o,.;ing gaming. fighting. People t'. Jones. 31 Cal. 565. 5il (excluded. in 
and unlawful cohabitation. brought out by the the principle of non-contradiction on collateral 
ordinnry qucstions as to rl'~idencl' and o"pupa- matters); l~i2. Code Ch'. Pro § 2051 (a wit-
tion: the prl'C'eding ('ases not ritl'd): 1&!l·1, neSS i::l not impenchable .. by e\'idence of partic-
Holder I'. Stat<'. 5S Ark. 47s. 25 S. W. 2i!l ular wrongful acts. except that it may be shown 
(whether he had left othl'r place~ hccnu:;(! by the exnmination of the \\;tn<'ss. or the record 
he had ('ommittcd certain crime~. held im- of the judgment. that he has been convicted of 
proper: but the ruling is u~cll':;~. becnu,,<, a felony"); applied in the following cases; 
it confuses the pril'ile~l' rule with the prc,;cnt 1Si5. People r. Amnnacu3, 50 Cal. 233. 2a5; 
one); l1i95. Bates I'. Atate. 1i0 Ark. 450. :30 1885. Pl'olJle t'. Hamblin. 68 Cal. 101. lOa. I; 
S. W. S!}O \'(ul'stion u~ to a prior indictment. Pac. 6S7: ISIi!). Sharon t'. Sharon. 7!l Cal. 6:17. 
excluded: "it raises /10 legal presumption of lli3, 22 Pn(·. 213. 131; 1890. Da·tis ,'. Powder 
guilt"); lS!J9. Lee ,'. State. 613 Ark. 2S6. Works, 84 Cal. 617. 62i. 24 Pac. 3Si; Jones to. 
50 S. W. 51G (whether a witnes~ waH not the Duchow. 87 Cal. 109, 114. 23 Pac. 3il. 25 Pac. 

- mother of '~ertain ,'riminals. excludl'd): 1902. 2.36: 1899. Jumes' Estate. 124 Cal. 65:3. 57 
Stanley v'. Ins. Co .. 70 Ark. 107. 66 S. \Y. 4:J2 Pae. 579. lOOS; IDOl. Steen v. Santa Clara 
(fire-insurunce policy; cross-exnminntion of V. M. & L. Co .• 134 Cal. 355. 66 Pac. 321. 
the plaintiff t.o a former burning of un insured 2. Scope 0/ Cro.~8-examination: 1868. Clark v. 
house. held improper, as not affecting credi- Heese. 35 Cal. S9. 96 (personal liberties with 
bility: ~o also qUl'stions as to being under the plaintiff, in a breach of promise suit. 
indictment fur the burning in issue): 1902. BCllIble, allowable); 18i2, People t·. Snellie, 
BergstTllnd I'. Townsend. 70 Ark. 600. 70 S. W. cited 48 Cal. :338 (whether he had becn ar-
30i (,(ucstions as to witness' occupation ut rested for \·agrancy. allowed): 18i2. Code 
a rl'lllote prior time. I,,~ld properly cxc1uded Civ. Pro § 2051 (quoted supra); 18i3, Reed 
in thl' trial Court's discretion; 1905, Little r. Clark, 47 Cal. 19·1, 201 (trio 1 Court's dis-
Rock V. & I. Co. v. Robinson, 75 Ark. 548. 87 cretion sanctioned; hut here chllracter of the 
S. W. 1029 (questions as to immoral conduct. witness as party was in issue); IS74. -People ~. 
held not improperly excluded in the trial Manning. 48 Cal. 335. 338 (whether he had ever 
Court's discretion); 1906. Benton ~. State. been arrested for vagrancy: not decided); 
7S Ark. 284, 94 S. W. 688 (certain questions 1880. Hinkle ~. R. Co .. 55 Cal. 1327. 628. 632 
as to past domestic life: some held proper. (eltc1uding inquires as to particular acts. with-
others not); Hili. IHcAlister v. State. 99 Ark. Ollt distinguishing between cross-examination 
604, 1:39 S. W. 684 (murder; cr08s-examina- lind outside testimony; here. whether the 
tion to tlw wi tile",' forml'r act d a.-'stlssilla- witness in IlIlother matter) : 
tion. al!owl'd). a. Privill'oe auaillSt Disorac- 1885. . 101, 103.8 Pac. 
inu AII<lwers: 1853. Pleasant V. State. supra 6S7 (whether h(· had been arrested; excluded. 
(question as to attempt to stille prosl'clltion: hl'cause 1m urn'st alone does not show guilt,: 

as';' 
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woother be had been doorkeeper at a gamhling 
house. knowing it to be an unlawful bU8incss. 
excluded. on the particular-act doctrine); 
1886. People v. Carolan. 71 Cal. }!)5. 12 PIIC. 

52 (" whether he had been arrested" and con
victed' excluded. not noticing the arrcst-quc;;-• 

, tion). 1888. Cockrill ". Hall. 76 Cal. 192. 19G. 
18 Pac. 18 (whether hc had not beell impeached 
at another trial. ex~luded); 1889. Sharon ' •. 
Sharon. 79 Cal. 6:~3. 673. 22 Pac. 2!l. 131 
(whl'ther she had lunched. with other men 
than her husband. at a disreputable hou~e; 
whether she had falsely asserted the sanity of 
her husbund us testator: excluded. on the par
ticular-act doctrine): 18!J0. Davis v. Powder 
Works. 84 Cal. 617. 627. 2·1 I'ac. 387 (fraudu
lent official acts. excluded. on the ~ame doc
trine); People v. Tiley. 84 Cal. (j51. G52. 24 
I'a('. 290 <whether a married mati spent the 
night at 11. house of ill-fame. excluded); JOllC~ v. 
DudIOW. 87 Cal. 10!!. 1 H. 23 Pac. :3il. 2;) 

[CRAP. Xx..XII 

I Pal'. :l5G (whether he had h('en arrested and 
__ ,~_,~_ . .'! \, had pleaded guilty. Oil a charge of beating 

. ; : II pro"titute. cxdudcdl; 180:3. People 1'. Wells. 

admitted us being othel'wise relevant). 
8. Privilege aoainst Disgracino ~1118wer8: 1857. 
Ex parte Rowe. 7 Cal. 184 (privilege applies 
.. when the answer is not to any matter perti
nen t to the issue a nd the answer would disgrace 
him "); 1868. Clark v. Reese. 35 Cal. 89. 96 
(personal liberties with 11. woman; undecided); 
1870. People v. Reinhart. 39 Cal. 449 (former 
conviction. excluded); C. C. P. 1872. § 20G5 
(pridlege not to gh'c "an answer which will 
have a dimet tendency to degrade his charac
ter. unless it b(, to the very fact in issue. or to :\ 
fact from which the fact in issue would be pre
sumed. But a witness must answer as to the 
fact of his previous conviction for felony"; 
this last clause was added to the section us 
adopted from the prior Practice Act. § 408. 
and apparently annulled People v. Reinhart. 
sllpra); § 2066 (" It is the right of the witnes~ 
to be protected from irrelevant. improper. or 
insulting Questions. and from harsh or insult
ing demeanor"); P. C. § 89 (prh'i!ege denied 
for witness on a charge of obtaining money to 
influence legislativc "ote); Pol. C. § 30~ 
(same for witness beffJre legislature or its 
committee). 4. Conviction oJ Crime: C. C. 
P. 1872. § 2051 (quoted 8ltpra) ; 1870. 
People v. Heinh!lrt •. ~1I1lTa (admitted); 1875. 
People v. Amanacus. 50 Cal. 23:3. 235 (ad
mitted); 1886. People v. Carolan. 71 Cal. 195. 
12 Pac. 52 (misdemeanor. excluded; unless. 
semble. involving .. moral turpitude and 
infamy"); 1895. People v. Chin Hane. 108 Cal. 
597. 607. 41 Pac. 697 (kind of felony may be 
stated); 1900. People v. putnam. 129 Cal. 253. 
61 Pac. 961 (same); 1!J01. People '1'. Wurd. 134 
CuI. 301. 66 Pac. 372 (verdict. lacking sen
tence. Buffices); 1904. People r. White. 142 
Cal. 292. 75 Pac. 828 (the con\'iction must be 
for :I felony. not a misdemeanor); 1905. People 
v. Kelly. 146 CuI. 119.79 Pac. 8·16 (con\'iction 
of five different felonies shown); 1906. People 
l>. Gray. 148 Cal. 507. 83 Pac. 707 (arrest for 
drunkenness. excluded) ; 1906. People v. 
Soeder. 150 Cal. 12. 87 Pac. 1016 (felon~'; 
here against a defendant). 
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. , 100 Cal. 45\). ·Inz. 84 Puc. 107S (questions 
as to forgery. marital improprieties. etc .• 
exduded). IS95. People .t'. Un Dong. 106 
Cal. 88. :39 Pac. 12 (whether he lived in a house 
of ill-fame. and whether he was connected with 
a gambling-house. ('xl"luded); 1895. P('ople v. 
Chin Hane. lOS Cal. 5\17. ·n I'ac. G97 (that she 
had been n prostitute. excluded); 1896. Peoplc 
~. Hoss. 115 Cal. 2:3:~. 46 Pac. 1059 (of a 
wom!I!I-\\itness. as to prostitution. admitted) ; 
IS98~People r.Silva. 121 Cal. Gli8. 54 Pac. 146 
(that he had heen in prison charged with steal
ing. exduded); 1898. Pyle v. Piercy. 122 Cal. 
38:3. 55 Pa<'. 141 (that shc had Ih'ed with her 
hu~hand before marriage. not allowed); 1899. 
J ames' Estate. 1Z·1 Cal. 65:3. 57 Pac. 579. 1008 
(the writing of a .. highly immoral" book. or 
unlawful intercollr;e. not admissible. even on 
cross-examination): 1899. People •. Crandall. 
125 Cal. 129. 57 Pac. 785 (questions as to wit
ness' prostitution. etc .. not allowed; Temple. 
J .• diss .• and holding that the trial Court has 
discretion); 1900. Kasson's Est" 127 Cal. 496. 
59 Pac. 950 (" whether the house ~'Oll were 
keeping ill M. was a house of prostitution?". 
excluded): 1900. People v. Clarke. 1:30 Cal. 
ti42. 63 Pac. 1:38 (cross-examination to mis-
conduct. excluded): 1901. People v. Owens. 
132 Cal. 469. 64 Pac. 770 (same); 1901. People 
v. Harlan. 133 Cal. lG. 65 Pac. 9 (same); 
1901. People v. Warren. 134 Cal. 202. 66 
Pac. 212 (cross-examination to being indicted. 
excluded); 1903. People v. Darbert. 138 Cal. 
467. 71 Pac. 564 (questions to 11. defendant 
as to various aliases. held improper); 1907. 
People v. Fang Chung. 5 Cal. App. 587. 91 
Pac. 105; 1910. Gird's Estate. 157 Cal. 534. 
108 Pac. 99 (cross examination to a woman 
daimant's unchastity. not !lllowed); 1919 • 
Broderick t. BlOderick. 40 Cal. .t\pp. 550. 
181 Pac. 402 (separate maintenance; cross
examination to aa. operation for abortion. 

COLORADO: 2. Scope of ero.ls-examination: 
1910. Tollifson v. State. 49 Colo. 219. 112 Pac. 
794 (cross-examination to arrest or informn
tion. generally improper. but in triul Court's 
discretion). 4. COllvietion oJ Crime: Compo 
St. 1921. § 6.555 (quoted ante. § 488): 1918. 
Dennison l>. People. 65 Colo. 15. 11·1 Puc. 595 
(Rev. St. 1908. § 7266. applied ttl ullO\v cross
examinution to conviction for a falony. ctc.). 

COLCMBIA. (District): 2. Scope 0/ Cross
examination: 1881. Guiteau's Trial. 1. 743 
(lnedicul man allowed to be asked whether he 
was dismissed from a post in an asylum); 1892. 
U. S. v. Cross. 20 D. C. 373 (11. question US to 
place of re~idenpc. ... il~ disallowed. in discretion. 
because it was directed merely to obtain clues 
to further evidence). 4. C(mvietion of Cri1lle: 
1880. U. S. 1'. NeversoD. 1 Mackie 152. 172 
(larceny. a.dmitted) ; Codll 1919. § 1067 
(qu,)ted ullle. § 488) . 
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CONNEC:lICUT: 1. Extrin8ic Testimony is 
excluded: 1856. State r. Randolph. 24 Conn. 
363. 366; 1877. State t>. Shields. 45 Conn. 256. 
25i. 260. 263 (specific in$tnnces of intoxication 
excluded. but former prostitution admitted. ap
parently only as against the prosecutrix in a 
rape case. according to § 62. antc); 1899. 
Spiro r. Xitkin. i2 Conn. 202. 44 Ad. 13 (that 
the witness swore falsely at allother trial); 
WIS. Rich r. Johnston. 92 Conn. 599. 103 
Ad. 1003 (sen'ices as gardener; competency 
of employees in issue; witnes.'l-emplo~·ee al
lowed to be contradicted as to discharge for 
dishonest~·. distinb"Uishing proof of dishonest 
acts merely to impeach the witness' credit; 
Shailer v. Bullock infra. distinguished). 
2. Scope 0/ Cross-examination: 18S1. State r. 
Ward. 49 Conn. 433. 442 (whether he lived 
with a woman who kept a house of ill-fame. 
allowed); 1898. State r. Ferguson. 71 Conn. 
2::!i. 41 AU. i69 (whether he hud conlmitted 
adultery; discretion of the trial Court to con
trol); 1902. Dore v. Babcock. 74 Conn. 425. 
50 AU. 1016 (questions as to di\'orce for de
sertion. held improper. the subject not tend
ing to "affect the veradty of a v.-itness"); 
1903. State v. Xus5enholtz. 76 Conn. 92. 55 
Ad. 589 (question to an accused liS to his prior 
arrest. excluded); 1905. Shailer v. Bullock • 

. 78 Conn. 65. 61 Atl. 65 (bastardy; qUestiollH 
to the defendant. a clergyman. as to prior 
charges of immoralit~·. dismissal from employ
ment. et~ .• in other communities. held to he 
ullowable in the tri::l Court's discretion; yet 
.. most of I he foregoing questions . . . should 
have been properly excluded. because. If 
proved or admitted. they had no legitimate 
tendency to affect his character for truthful. 
ness"); 1909. State v. Rivers. 82 Conn. 454. 
74 AU. i57 (particular acts of immorality and 
un~hastity. eithlluc!oro or afG the date of -,- ~ 

thn alleged assault. admissible on cros!!-exami. 
nation of the complainant. on a c1l1:!rgll.of rapn 
under age); 1915. Statn v. Sleeper. 89 Conn. 
417. 94 Atl. 363 (manslaughter by abortion; 
the accused. a doctor. had stated on dire~.t 
examination. that he had" ne\'er been prose
r.uted or arrested"; on cross-eltaminatio'l. 
it was held improper to ask him whnther he 
was "prosecuted in the Medical Society" and 
expelled therefrom for abortion; erroneous; 
the opinion goes on the narrow ground that 
the Medical Society p.oceeding was not a 
prosecution. therefore his direct testimony 
was not self-contradicted; but in honor and 
honesty there was a contradiction. for the 
cOllnsel had tried on the direct eltamination 
to give his client a clean status; secondly. 
the cross-examination was admiSSible, as 
affecting character. irre~pecth'(l of the con
tradiction; thirdly. when a medical man 
tried for abortion teetifies as a witness. the 
jury ought to be allowed to plnce him as a 
reputable regular practitioner or as an abor
tionist. rules or no rules of "vidonce; this 
decision shows just where the law is far away 

from life and good sense). 3. Prit'il€Qc againat 
Disfltacing Answers: 1827. Northrop~. Hateh. 
6 Conn. 361. 365 (the privilege does not the 
less apply because the crime asked about haa 
been pardoned): 1881. State 1'. Ward. 49 
Conn. 433. 442. semble (whether he lived with 
a woman who kept a house of ill-fame. privilege 
recognized); Gen. St. 1918. § 49 (no privilege 
shall he recognized. in lel:islative investiga
tions. for facts which "may tend to disgrace 
him or oth~rwisc render him infamous"); 
§ 6(}35 (election bribery; no person to be 
('xcuscd because .. his cvidencc may tend to 
disgrace" him): § 6475 (similar. for mega! 
gaming). 4. Comiction of Crime: 1856. 
State v. Ttlmdolpl •• 24 Conn. 3G3. 3G5 (such 
crimes arc provable as disqualified at common 
law); Gen. St. 1918. § 5705 (quoted ante. 
§ 488); 1920. Drnzen v. Xcw Haven Taxicah 
Co .• 95 Conn. 500. lIi Atl. 860 (com-iction 
for statutory bur~lnry. admissible; the whole 
subject of kinds of crime elaborateh' ex-

• • 
amI ned ; a sad waste of time. in these davs • 
of appreciation of the psychological arbitrari-
ness of the common-law doctrine). 

DELA WARE: 1. E::rtrinsic Testimony: 1851. 
Robinson 'V. Burton. 5 Harringt. 335. 339 
(" particular acts". exdudp.d). 3. Privilegc 
against Disgracing ..t 118U-crS: Co.nst. 1897. 
Art. V. § i (ell'ctoral offcn!;<es; 110 prh'i1ege 
on the ground that t('stimony would .. s\lbje~t. 
him to pUblic infnmy"). 4. Cmll:iClion 0/ 
Crime: Rev. St. l!J15. § 4215 (Quoted an/e. 
§ 488); 1899. State r. Burton. 2 1\Inrv. 446 • 
43 Atl. 254 (poinling a pistol; cross-examina
tion of defendant as to condction for a similar 
ncl. excluded. as not rele\'ant to credibility): 
1905. State r. Powell. 5 Pen. Del. 24. 61 AU. 
966 (conviction for carrying n ron cealed 'Wea
pon. excluded). 

F,.oltlD.\: 2. Scope 0/ CrQ~S-eIanl1'natio7l: 
181)8. Roberson r. State. 40 Fla. 509. 24 So. 
474 (thnt th~ witness at a trial for assault had 
..Iaimed to be feeble-minded. etc .• excluded); 
1899. Wallace T. Slate. 41 Fla. 5'li. 2G So. i13 
(question tiS to "criminal cha~ges pending \ 
against you". left to trial Court's discretion; \ 

• 
so also other '1u('stions relating to .. past life : 
and history". et~.: hut ,'natters which do not . 
affect credit should not be hrought in); 190G. : 
Baker v. State. iii Fla. 1. 40 ~o. 67:~ (murder; 
a witness for the State. not allowed to he cross
examined as to heing the mother of bastards; 
conviction of crime and character for veracity 
nre alone available): Hl08. Clinton 1'. Good
rich. 56 Fla . .')7. 47 So. :)89 (cross-examination 
to illegal fishing. held improper); 1920. 
Brown v. State. 80 Fla. 741. 80 So. 574 (hur
glary; question to d~fendant whether he hnd 
ever been convicted of a criminal offense. al
lowed). 3. Pribilege agairMl Disuracing An-
8tL'eTS: 1899. Wallace 1'. State. 41 Fla. 547.26 
So. 713 (privilege not recognized). 4. Co,,
'Vic/ion of Crime: Rev. G. S. 1919. § 2706 
(conviction of "any crime except perjury" 
is not to disqualify; but .. such conviction 
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may be gh'en to affert th!' credibility of the said AIl.m·crs: Hc\·. L. 1015. § :!GHl (no daim 01 
witness ") ; 1920. Robinson v. State, 80 Fla. prh'i1ege against a question which is .. relevant 
n6, 87 So. 61 (m'Jrder; con\'iction for dis- and mat{lrinl to the matwr in issue" on the 
orderly conduct, allowed). ground that the answer may .. disgrace or 

GEORGIA: 1. b'xtrinsic Testimony is ex- criminaw himself" shall be allowed unless 
duded: 1860, Weathers v. Barkdnle, 30 Ga. the Court is of opinion that the answer "will 
888 (that the witness had borne a hastard tend to subject such witness to punishment 
child); 1878. Johnson v. State. 61 Ga. 305. 307 for treason. felony. or misdemeanor"). 
(adultery); 1886, Pulliam 1'. Cantrell, i7 id. 4. COllvictioll of Crime: Re\,. L. 1915. § 2617 
563. 565. 3 S. E. 280: 1887, Ratteree t. Chap- (conviction of .. any indictable or other of-
man, 79 Ga. 577. 4 S. E. 684 (adultery); 189G. fence" may be proved); 11'94, GO\·t. v. 
Killian t'. R. Co .• 97 Ga. 727. 25 S. E. 384 (that Aloiau, 9 Haw. 399 (" any offence" aUow-
he had been charged with selling liquor iIIe- ahle). 
gaily); 1!J04. Bluck v. State. 119 Ga. 74G. ·17 IIl.\HO: 1. Rxtrill.~ic Testimony: Compo 
S. E. 370 (rape; extrinsic testimollY to the St. 1!J19. § :SO:JI:i (like Cal. C. C. P. § 2051); 
woman-witness' acts of lewdness with third 190·1. State t .. Harness. 10 Ida. 18.76 Pac. 788 
persons. excluded). 2. Scopr of Cross-cxalll- (statuw not applicable to misconduct affect-
i7lGtioll: Re\·. C. 1910. § 5bl:i:!. P. C. l!J1O. ing the witness' animus against the defendant). 

l § 105:3 (" particular transactions ... cannot 2. Scope oj Cross-cxamillatioll: Compo St. 
be inquired of on either :;ide". except in testing l!J19, § 8038 (like Cal. C. C. P. § :!051); 

. the knowll'r1ge of all impeaching witness. IS!!!!. State t·. Anthony. 6 Ida. 383.55 Pac. 884 
on the principle of § !Jb!l. pOSI); 1!l06 •. \lIrcd... (statute applied): 1!J03. State r. Irwin, 9 Ida. 
State. 1:!6 Ga. 537. 55 S. E. 17i.> (to a defend- 35. 71. Pae. 608 (questions to an accused. held 
ant. on cross-examination, whether he .. had improper on the facts): 19IG. State t·. Fong 
ever bought any spurious money". not al- Loon. 29 Ida. 248, 15S Pac. 233 (whether wit-
lowed. under Code 1805. § 1027). 3. Pri!'i- ness Ih'ed in a gambling house. aIlOl\·ed). 
lcac aoain.~! Disaracin:J Ansu'crs: Re\·. C. 1910. 3. PrivileGe aoaillst Disoracinll Ansu'era: 
§ ·1554. § .5877 (pridlege CO\'erB matters Compo St. 1!J19. § 8044 (like Cal. C. C . 
.. which shall tend to bring infamy or disgrace P. § 20(5); § 103 (prh'i1egc denied for testi-
or public contempt upon himself or any mern- mony before Legislature or committee thereoO. 
her of his family"). ·1. COlu'ictillll of Crime: 4. Convictioll of Crilllc: Compo St. 1919. 
11;84. Georgia R. Co. V. Horner. 73 Ga. 251 § 8038 (" felony". admissible); § 1010 (like 
(larceny. admitted. as a . I'rimcn falsi '): 18SS. S. D. Rev. C. § !!072). 
Doggett v. Simms, 79 Ga. 257, 4 S. E. !!09 iLLISOIS: 1. Extrinsic Testimony is ex-
(same): 1803, Ford V. State. !,.~ Ga. 459. cludl'd: 1858. Sheahan V. Collins. 20 III. 329; 
17 S. E. 667 (an unspecified "('rim~ involving 1876. Dimirk V. Downs. 82 III. 573 (adultery. 
moral turpitude", held admissible); 189·t, illegal sale of liquor): IS98. Rippct{)e 11. People. 
Coleman V. State. 94 Ga. 85. :!I S. E. 124 172 III. 173. 50 N. E. IG6. 2. Scope of Cross-
(larceny. admitted); l8!J6. Killian ~'. R. Co., 97 examination: 1896. Goon Bow v. People, 160 
Ga. 727, 25 S. E. 384. semble (illegally selling Ill. 438. 43 N. E. 593. scmble (question whether 
liquor. admitted); 1897. Shaw V. State, 102 Ga. the witness kept an opium joint, allowed); 
GGO. 29 S. E. 477 (conviction. for the same 1904. Chicago City R. Co. 11. Uhter, 212 III. 
crime, of a joint indidee. testif~'ing for the 174. 72 N. E. 195 (personal injuries: cross-
deiendant. received); 190:3. Andrews r. State. examination as to domestic misconduct, ex-
118 Gil. 1. 43 S. E. 852 (misdemeanor not ill- eluded. as not concerning "the truth or falsity 
volving moral turpitude. excluded). of his testimony"): 1910. People v. Bissett, 

HAWAII: 1. Extrillsic TcsUmollY: 1901. 24G Ill. 5IG. 92 N. E. 94!! (murder; defendant 
Lyman v. Hilo Tribune P. Co., 13 Haw. 45a. cross-examined as to having been Il gambler 
457 (extrinsic testimony to specific acts. ex- and used aliases; said to he "prejudicial". 
eluded). 2. Scope of Cross-examillalirll!: IS94. but not passed upon): l!l12. People v. Brown. 
Republic V. Tokuii. 9 Haw. 548. 552 (whether 254 Ill. 2GO. 98 N. E. 535 (perjurY; cross-
he lived under another name elsewhere. held examination of a woman-witness to chastity. 
properly excluded); 1897. Colburn r. Spitz. II held properly excluded. as abusive and un-
Hllw. 104 (cross-examination to "particular necessary): 1913. People 11. Newman. 261 III. 
acts of misconduct". here. fraudulent bank- U. 103 N. F.. 589 (former arrest. exeluded); 
ruptcy • not allowed); 18!J8. Hepublic v. 1914. People 11. Warfield, 261 Ill. 293. 103 N. E. 
Luning. 11 Haw. 390 (questions as to habitual 979 (confidence game by de luxe book-con-
thievery and other crimes, held proper; "he tracts; cross-examination of defendant to an 
may be qupstioned as to specific acts"; ..... he alias. and of defendllnt's witnesses, book-
Court hilS large discretion"; preceding case dealers. to dishonest trade methods. llot al-
not cited); 1900. Merricourt 11. Norwalk F. lowed; unsound; no authority ciwd); 1914. 
:. Co., 13 Haw. 218. 220 (trial Court has large People V. Duncan, 261 Ill. 339, 103 N. E. 1043 
discretion); 1919, Terr. V. Goo Wan Hoy. (rap{l under age; cross-examination of de-
24 Haw. 721, 726, 741 (subject considered; fendant's wife to lewd conduct, excluded; 
defendant may be examined like any other unsound); 1920. People V. Miller. 292 III. 
witness). 3. Pritrileoe against Diswacing 318. 127 N. E. 58 (receiving a stolen automo-
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bile;" This is n't the first stolen property you've (conviction of assault with intent to commit 
bought?". held improper). 3. Privilege robbery held not admissible to impeach. 
agniMt Diagracing Answers: Rev. St. 1874, foUov;ing Matzenbaugh 1). People; "whether 
c. 3S, § 6 (privilege not to obtain for wit- the crime is infamous, depends. not upon the 
ness testifying before Legislature or a com- common law. nor the Court's ~;ew of its moral 
mittcc thereof); 1899. Halloway~. People, 181 nspects, but upon the statute"; true. but the 
Ill . .544, 54 N. E. 1030, semble (privilege not anomaly remains of not being able to exhibit 
recognized). 4. COIIMelion of Crime: Re~'. the witness' bad record of moral delinquency; 
St. 1874, c. 38, § 426, e, 51, § 1 (quoted and the error dates back to Bartholomew v. 
anle, § 488); 1882. Bartholomew t. People, People. which should ne\'er have adopted a 
104. Ill. 601.607 ("infamous offence" is provn- definition so arbitrary and inflexible; the 
ble; the same rule as at common law for passages quoted anle, § 520, show that the 
disqualification); 1902, Matzenbaugh 1). Peo- rule IlS now administered in Illinois is entirely 
pic, 194 Ill. 108, 62 N. E. 546 (the crimes out of harmony with the original principle 
are to be defined by the common-law rule or with any lh;ng principle; consult Professor 
as to incompetency; here a conviction for Henry Schofield'S trenchant article, "Petty 
fraud in scheduling property for taxation was Larcen~'; Infamous Crime and Infamous 
held not to be "of the class of offences denomi- Punishments", Illinois Law Re~'iew. III, lOS); 
nated 'criulen falsi' ": of this ruling it may be 1920. People t. Andrae, 295 Ill. 445, 1291':, E. . 
said, first. that the Courts should be the last 17S (con\;ction followed by release on proba- Ii i 
ones t.o minimize the ci-'ic e\'jJ of such a form of tion without sentence may neverthelesB be ! .:.=== 
lying, and, secondly. that in the present case. used to impeach). , \ 
where the nsscssor sought to rharge the ap- INDIANA: 1. Extrinsic Teslimony: The prin- " . 
PCl\ullt with taxes. it was ahsurd to hold that ciplc has been always recognized. except in an 
he could not be discredited by a con\'irtion for early case; 1853, Hill r. State, 4 Ind. 112 (bBSt-
falsifying in just guch II transaction); 1904. Mc:- ardy, other intercourse before gestation-time. 
Ke\'itt 1). People. 208 Ill. 460, 70 N. E. 693 allowed); but the distinction between conduct 
(Re\'. St. 18;4. c. 38. § 279. as amended in impeaching character and conduct showing 
1899 to e:'(empt from the d\'il consequences of consent in rape and bBStardy cases (anle. §§ 200. 
infamy a person sentenced to the State Rcform- 399). and conduct showing other parentage in 
ator~·. does not affect the admissibility of a bastardy cases (ante. § 133), hIlS not always 
('(jnvictiol\ under ib. § 426. where the sentence been obsen'ed: 1841, Walker r. State, 6 Blackf. 
on surh ron\;ction is to the Reformatory); 4 (falsehood); 1859. Townsend v. State, 13 
1908. Clifford t'. Pioneer Fireproofing Co.. Black!. 35S, semble (bastardy; other inter-
2.32 Ill. 150. sa N. E. 448 (con\'iction for an course before gestation-time. excluded); 1859, 
infamous crime. admissible; here, rape): Shattuck t'. Myers, 13 Black!. 50, 8emble 
1913, People r. Green. 292 Ill. 318. 12; N'. E. (unchaste conduct of the daughter in a eeduc-
50 ("You knew G. at Pontiac, did n't you?". tion case); Bersch 1). State, 13 Blackf. 436 
Pontiac heing the location of n penal institu- (passing a counterfeit bill); 1860. Long 11. 

tion, held improper); 1915, People 1). Hamil- Morrison. 14 Ind. 599 (00 a single act of im-
ton. 269 Ill. 3nO, 109 N. E. 329 (rape; cross- morality"); 1861, Wilsoll v. State, 16 Ind. 393 
examination of aceused as to being "lor ked (rape; the prosecutrix' credibility IlS a witness 
up in Aurora for being drunk on the Fourth". not alIowed to be impeached by "a particular 
excluded; no authority eited): 1914, People v, act of immoralit~'''); 1879, Cunningham 1). 

Fryer. 266 Ill. 216, 107 N, E, 134 (larreny; Stolte. 65 Ind. 379, 381 (unchaste conduct); 
cross-examination of defendant. "Did you Meyncke t'. Stat.e, 68 Ind. 403, 8emble (un-
~ver buy any stolen property?" "When you chaste conduct): 1884, South Bend 1). Hardy, 
lived in M. were you e\'er arrested'I" .. Were 98 Ind. 5S0 (in general); 1888, Bedgood 1). 

you ever convicted of am' misdemeanor or State, 115 Ind. 275, 281, 17 N. E. 621 (rape; 
crime while you lived in' 1\1.?", held "all intercourse with a third person admitted: 
incompetent"); 1916, People r. Simmons, reasoning obscure); 1895. Griffith t'. State, 
274 Ill. 528, 113 N. E. 887 (cross-examination 140 Ind. 163, 39 N, E. 440 (excluded); 1904. 
to a conviction for carrying a re\'o!ver, not Dunn v. State, 162 Ind. 174, ;0 N. E. 521 
allowed; 1917. People v. Schultz-Knighten. (murder; testimony to an act of adultery 
277 Ill. 238. 115 N. E. 141} (a witness having with another person, eight years before, con-
stated 011 direct ('xamination that she had tradietlnjf'thc"aefCnaant'e denial of it on his 
never been convicted of crime, a question on cross-examination, held improper) ; 1905, 
crOM examination whether the Supreme Court Walker \l. State, 165 Ind. 94, 74. N, E. 614 
had not reversed such a con\;etion was held (excluded), 2. Scope 0/ Cross-exam ina-
• 
Illlproper; an extraordinary ruling, sanetion- lion: 1841. Walker 1). State, 6 Blackf. 3, 
ing the witness' evasion); 1919, People v. cemble (bastardy; intercourse of the com-
Reed, 2871\1. 606, 122 N, E. 806 (pandering; plain ant with others, excluded as "irrele-
cross-examination of defendant to cOn\;ction vant 00); 1853, Hill v. State, 4 Ind. 112 (bas-
of larceny of nn automobile, held improper, tardy; other intercourse before gestation-
wholly ignoring the present principle); 1920, time allowed); 1859, rl'ownsend 11. State. 1:1 
People ~. Green, 292 111. 318, 127 N, E. 50 Ind, 35S (like Walker's case); 1859. Bersch 11. 
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State, 13 Ind, 4:16 (pas~ing a counterfeit hill, 
excluded, as a "[lllrtir.ullir act"); 1877, Fllr
ley v, State, 57 Ind, :I:n, 3:l:l (excluding e\'cn 
on eros5-exllminntion II Ilu(,Htion LIS to "nn 
isolated Het "); 181H, South Bend v, Hardy, 
ml Ind, [>79, 584 (the trilll Court has disI!rc
lion to permit, "if by IIffccting the credihility 
of the ~itnc8s, it will HubHcrvc ju~tire"; 
matters of sexulli incontinl'ncc, sem/;{e, do 
not 80 affl'ct credibility; IlI're a forml'r fmud 
of the plaintiff was held not improperly ex
rJllded); 1884, Bessette t'. Htat.t), 101 Ind, 1';,;, 
X8 (" It is pruprr, within the hounds of pro
priety, to he controlll'd hy the trilll Court, thllt 
the chararter lIud IIntel!"d!'lIts flf a witlless may 
hI' subject('d to 11 test fin ,'rosH-exliminatioll"; 
hcr(l. 1\ rape f)U (L nlinor; till' prosP("lltrix' 
ind""l'lIt "Olltitl"t with her stepfather allowed 
10 h(' ill'luirl'll into); IS8(j, Rpl'lIrer t', nohhill~, 
lOll Illd. ,ssO, 5S6, 5 11:. E. 7:!1l (lictioll for 
partition of estllte; l'r()H~-I'xalllinlitioll to 
adulteruus prl'gnllnl'Y, held pTOpl'rly I'xl'itllh'd; 
"it mny he propcr, how('\'l'r, uudl'r ('xlm
ordinllry rirculll~tnllcc~", tn IIHk II" to (,hamo
ter lind IIl1t('('l'dl'III", hut "Ihi~ i:< II matter 
within tll(' HOUllti disl'wtioll of Ihe n:~i prius 
Court "); P,ss, lI!'dgflod r. Hlat.I', 115 J lid. 
27!), 17 N. E. Ii:!l (rap('; illlt'I"")'lrS" with a 
third pcrson admitteti; rl'a~ollil1g ol""'lrl'); 
181l4, Park,'r t'. ~itnlt" 1:1tl. Ind. 2M, a.j 11:. E. 
1105 (of a d"f"llIlant.-wit.ncss, wbether hn 
had nnt hecn nrr"stct! tint! pro"",'utet!, held 
prop<'r in disr.r"tioll); IS!I:;, Blough I'. Parr,\', 
144 Ind. 46:1, 4HI. -In~. E. 70,·n il\. Ii(jO ("rfl~~
I'xaminalion to partklliar miHcontiud, IIllow
ahle in tritll Court's ,1i"1'!'ction); IS\lj', ~hl'nrs ". 
Rtate, H7 Int\. lil, 41i N, E. a:ll (like Blough t'. 
Parry; hl'fl', q'l!'stionH n~ to former Inn'eny) ; 
ISIlH, Miller t'. Dill, H!l Ind. :I~(i, 4!1 N, Eo 272, 
semlJ/" «'ross-examination of tl ft'lllale witnc"H tI:< 

to acts of di~holll'stv or immorality, nol. illl-, 
properly Illlowed in trinl ('otlrt'" (lis,'retion); 
IH!IH, VIIIII'll'avl' t'. Htatl', 150111<1.27:1, 4!1 11:, E. 
1060 (whcthor a d,~fend:LIIt-\\'itlles" 11II<l hel'n 
convkt('d of lar,'''"V nnd wu" un,ll'r ilHlit'lnl1'nt , 
for robh{'r,\', allowed); IS!IS, Ellis r. ~tatl', lli2 
Ind. :l2B, 5:! N. E. H2 (fll1(,!'ltjf)ll~ f' u.~ to f·('rt.ain 
pro~<,cution~ Ilguin~t him for I'rimillal oITclI""'," 
Illlowcdl; !!IOn, Whitnt·~, r. Stult', Iii" !rll\. ma, 
57 N, E. :l!)S (wh('l.hl'r t.ho wilne,'", with 'I 
.. g'lIIg", r0ll1mitte,1 frequent IIs"IIt1lts, I'X
c\ud"d); !!IlO, H"nth ". Stlltl', In Illd. 2!lIi. 
!lO N. E. :llO (rap" tlnd,'r Ul("; romplninllnl 
witn<'Rs' <'llllrtl"l(,r, not ,'vi<lmll'I'II hy Ul'lH of 
interr.oursI1 with others); 1!120, BUM" r. HI'LII', 
IHIl Ind. ,1(i7, 12S N, E. ,\-1:1 (m's'luit); 11121. 
Denny ~. Stnte, Ind. ,I:!!I N. Io:. :lOs 
(\urc(II'y of autolllohill' lirl's; "T!lSs-l'xlllllinll
lion of n,'otls"t! us to ind;"IIlI'·ut for vinl'Ltion 
of liquor IIlW, 1",1,1 allowahle in trinl ('ourt'H 
di~rrt'lion). a. l'ri"i/"(Jc uyuill.</ j)jsarurj'l(} 
,.\ II,m"'H: \S·1I, Wulkr,r I'. ~tllt.l', Ii B1:,,'kf. 
I (o"srur,'); IHr,a, lIill ". Htnl1', .. Ind. 112 
(ha~tnrdy; oll",r inlerrours" by 1111' "om
"lninnnt, I'ri\'il,'~ •• £/'pudittwd); IXIi!I, Town
Nend v. SLlltl', 1:1 Ind. 3uS ("lInw t'viti",,,"'; 

Ilhscure ruling); IS5!), Shattuck v, Myers, 
1:1 Ind. 50 (tllll'hlistl' eonduct by the dnughtcr 
in II Medudion CIIS"; privi\('ge recognized); 
J!l80, Smith I'. i'urynn, Il!) Ind. 447 ("ame: 
but allowing t,he rluestilln for determining 
pr.ternity, and thus apparently abandoning 
thl' prh'ilege gronnd); HIM, South Bond ~, 
Hnrdy,!lS Ind, usa (privilege rr!pudiated for all 
rnattl'r.i rl'levlInt to the issuo or affecting credi
bility); ISHS, Bedgood t'. Stat<', 115 Ind, 275, 
280,17 N. E. 621, semble (rapl'; question u.s to 
interc()urMI1 with others; privilege not reeog. 
nizrd). 4, COllviction 0/ Crim,,: Burns' Ann, 
St, 1!Jl4, § 5:10 (IIny fact formerly rendering 
incompetent Ulay be shown to affer,t erl't1i
bility); I!JO!J, Dotterer t'. State, 172 Ind. :157, 
SS N. E, (is!) (conviction for a~sault lind bnl,.. 
tcry, ndmitted; opinion not dl'ar; liP plying 
He\'. St. IS!)7, § 51!l, being Burns' Annot, 
fit. !!lOS, § 5:10); I !l15, Rock ". State, 185 
Ind. 51, 110 N. g, :!12 (keeping II hlind tigor; 
on I'ros.~-examilltlti()n, questions aM to ha\'ing 
b('l'n IIrrl'~ted for illcgnl sale of hquor and 
plt'ading 1:1Iilt.y were I'xc\uded; this is all 
a~toni~hinl( licl'ision, ignoring the· distinction 
as to II. (!on\'j"tion; Dottllrer t'. Statc is not 
dted; the ('ases rited lire not rases of 1\ judg-
ment of convictil)n); WI!), Pierson v. State, 
IS!l Ind. 2an, 12:1 N. E. 118 (,'unspirnry to 
,'ommit arSOI1; "ross-cxllmilllltiou of t1efcnd
lint liS to eOflviction for fornication, held ad
missible but only under instrudions to re-
striet it 1.0 I'r<'tiihility). 

baJlA;>; l't:lIfl1TOHY: I, B.r:frill8ic Tc.,/i
mOllY: 18!IO, Oxil'r t'. U, S" lInd, T, {la, 38 S. 
W, a:n (exduded, under the ArknnHa>! Mtntllle 
(Illoted .• /lpm). :!, Scope oJ Cr"Hs-czamina
firm: 189[j, Oltier v. U, S., lInd, T, 9a, :18 S. 
W, a:H «(Jointing out thllt tho Arknnsas stlltUW 
.• ltflr" is to ho tronleri ns ex(,luding extrin8ir. 
wstimony only; allowing stl<'h n cros5-()xami
nation LIS will dis('lo"IJ "something of their ~hur
IIrter, IInte,'edents, lind credihility"; subject to 
tho trial Court'" powcr to (Jrevont "nn unrea
Hnllahlc or nbllsivc cros8-cxnrninlltion"; herl' 
admitting II t(lIo~tion /IS to lin arrest for lur
(,OilY); IH!!7, Oats v. U. H., lInd, T, 52, 38 S. 
W, un (Ham"); IH02, WillillrnR v, U, S" 4 Ind, 
T, :.!Ii!l, 110 S. W, 871 (Oxier 11, U, S" IIpproved); 
100li, !\IeCoy 1'. U, S" HInd, Torr, 415, 08 S, 
W. 14·1 (to tho d('fflndant, "How mnny larceny 
l'aMe" hll\'o thero I",,'n hero IIgainst you?" 
Il11"wr~tI; Oxier r, U, R. followed, hut th" 
VllriOU" rule" lire not carefully diHcrimill1ltcd), 
a. "ridlcy" u(Jllin.,/ J)i"araci7lo A7I.,wcrs: 1806, 
Oxi,'r t'. U, Boo lind, 1', 03, 38 S. W, 331 
(ro'colClliz(lti; horo for II question 118 to former 
IIrr"st) . 

IOWA: J. B.r:/rilUlic Tr,,/imony is excluded: 
lX-IS, Carter II. (:'\\'I'II1IU"h, 1 Greene, 171, 176 
(ill gCllernl); I 85!l, Stnle v. Sliter, 8 Ill, 420, 424 
(reputation lind urrest as II horHe-thief), 
:!. SCfl/Jf!flICws.,-czlII>.j,,,,fiun: IH7!J, Mlldden~. 
KocHter, 52 Ill. UIl:1 (fraurlulent tmnslictions, 
8f'1"IJI", in thi. 1"\"'" I'xrlurl"d becnutro ulICd (IS 

II more prcwnco for altu.cking clmmcter of thu 
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defendnut, not the witness): 11;88, t:itate 1'. 237, l'B N. W. 7 (croijs-exnmillatiOIl to dis-
Pugsley. 75 In. 74:.1,:.IS N. W. 49 S (question II~ hnrment, allowed); \014, Stnte v. Jo"oxton, 
to being in jllil nt the timo; held proper, sinrl' WG II! .. 181, 147 N. W. 347 (false pretences: 
"it is competeut to ask II witness whllt is his (~ol1viction of n simillir off(,mre in lIuother 
occupation nnd where he resides": this is II ~t!lte, ndmitted): HI19, State r. Gillilllnd, 
quibble; here the witness was only under in- 187 In. 70·1,174 N. W. ·19G (weight to 1)(.' given 
dictmtlnt and not yet tried); IS95, StlLte I'. to cOllviction fur felony). 
Osborne, 9G la. 281, 65 N. W. 150 (tho witness' KANSAS: 1. Ezlrinaic Teatimony is ex-
occupation, udmitted): 1807, Stllte v. Watsoll. cluded: 1888, Stllte v. JohnsOll, 40 Kan. 266, 
102 In. 651, 72 N. W. 28:.1 (to a dcf('nd'LlIt, II~ :OW\.I, 19 Pac. 749. 2. &o]Jc of Cro6s-ezamina-
to u~ing an assumed name, etc., alluwed in ti,)/!: 11S86, State v. Pfefferle, 36 Knn. 90, 92, 12 
disl!retioll); IS!JS, State v. ehingren, 10.j Ia P,;c. ·10U (the limits hcld rest IlIrgely in tho trinl 
!G9, 74 N. W. I).JG (questiunl! liS to occullutiun Court's disl'reticn; here admitting questions 
allowed, in trilll Cuurt's discretion); 18!!!!, al! to former convictions (or illegal liquor-sell-
Stute v. Abley, 1O!! 111. UI, 80 N. W. 225 (quell- ing); 1890, Stllte v. Romllin, 4·1 Kan. 719, 2':' 
tioll u~ tu SOlUO unspecified crimI', held im- Pile. 225 (questions to lin accused us to other 
proper); WOO, Myerl!' Estllte, 111 III. 584, S:! crimes, hel(1 I10t in excess of discretion, or ut 
N. W. !JGI (whether the witnes~ hlld 1I0t lillY rate not pn,judicial error); 1894, State v. 
"Htolen" his o\\'n lJUggy, held improper); Heed, 5:.1 Kill!. 7G7,:37 Pile. 174 (questions as to 
1902, Stllte t'. IIoglUl, 115 III. 455, SS ~. W. previous IIdultery, etc., held improporly I11-
107·1 (whether he had C\'cr heen ill n refurm luwed on tho facts); 189-1, Stnte v. Wells, 5-1 
school, 1I0t allowl'd); 190:.1. GcrlllilHler D. 1\111- Kiln. IGl, 37 Pill'. 1005 (questions to an I1C-
dlilll'ry M. I. A~S'II, 120 I". t1l4, \.14 N. W. 1108 clI"cd ns to prior lIetl! o( \'iul!'nce, held properly 
(wlwther he hlld IJCcn ac(!u~cd of burning II allowed in discretion); 180lS, Stllte D. Green. 
ham. cxcluded); I!!O:.l, Livingllton ant! S('haller burg, li9 1\:1111 . .JO·l, 5:3 Pac. fil (questions liS 

v. Hcck, 122 Ia. 74, !J4 N. W. 1098 (mortgllge to previollll ('ivil urrest8, ull(lwed; the trilll 
..tllim; whether th" witnclIs had 1101. heen ur- CUllrt tu />revent unreasonable usc or such 
rnsted on the dlargc of sclling thl' mortguge,1 cros.-cxllruinatioll tu 8/lecifie fliCtM: Doster, 
property in controversy" might properly huve C. J .. diss., hecllu~e II mcre IIrrest docs IIot 
!'cen rllceived liS lI!Teeling his credihility"); in\'ol\'(, the fllct of guilt); 1IJ0:!, Stllte v. Ab-
1!1I7, Stllte v. Brooks, lSI Ia. S74. Hl5 N. W. hott, 65 Kiln. 1:3!J, I:Kl 1'11('. HlO (rupe; ques-
Hl4 (stntutnr~' rape; crosll-exlIlIlillfltion of tion>! liS to the prior conduct of the chief wit-
compillinllnt to UlwhllstO c"'!Idul't, ullowl'd): lless of the /)I'ose"utioll, hpld proper); 1907, 
l!J:W, .!"m'M I'. Spcn''l'r, ISS III. !)·1, 17.'> ~. W. Stllte v. Pugh, 75 I\:lIn. 792, 90 Pac. 2·12 (trial 
sM. :!. Privi1erJ" auain.,1 Di.,oraciIlU '\1I8U·...,.': Cuurt'~ discretion); 1913, Stnte v. Sexton, 
I!lN. ilrown v. Kinl(,ley, as III. 220, 221 (rie- III Kiln. 171, 13G Pac. DOl (illl"gul ~lIle or 
durtion: illieit illtl'rt'OUtl;O with "ther men, liquor; ('ross-cxllminution of the State's 
held privill'ged under the stlltute); HiSS. witness to silles by him, with II view to con. 
MllluUlke v. Clcllllld, ;oG III .. 10.;, ·11 ~. W. trll<iictiug him if he denied, held improper; 
53 (questioll UR tt) fmud in 1\ deed, held nut to unsound; crosg.·exllminatioll is not objcction-
IIppcar prh'ileged Oil the rlwts; "110 rule nhlo llCenuse of the "outside issues brought 
IIpplicllbll' to 1111 cllses is possible "); Cude in"; it brings in no issues; but if on crOSB-
181)7, §§ 4tH2, 4(ll3, (·Olll/>. Code §§ 7:119, examillation he had dellit'd. then of course 
7:l:W (answer tending" to expose him to public other witnesses Cllnnot be ('lIl1ed to contradict 
igllominy", privilcged, exc'!pt as to convietion him; if. on the other hllnd, he had on cross-
for fl'lony lind specified offences, lind in prose- excllninntion admitted the 6111es, the fact is 
cution>! fur gllming lind liqU{)f offen<'e~); thus quickly in the Cllse, lind the only question 
4. UOllrictilm of Crime: Code 1897, § 4G02. (:till be whether II man who hilllsclf sells liquor 
Comp. Code § 7309 (quoted Qlllr, § 488; filets illegally is lillY the less credihle thereby when 
formerly disqualifying may now be used to hc testifies ugainst another ulleged liquor-seller; 
dberedit): § 4GI:;, Compo C. § 7:120 (wit- the records of experience for centurics lire that 
lIellS may be nsked .. ~ to "coll\'ietion uf 11 such persons IIrc somewhat open to HU8picioll; 
r~lony" and spCl'ified ofloncC8 IL~ UbOVl'); 1887. is there not II fllhle of £sop on the PQint 7) ; 
Hanners V. McClellllnd, 74 III. :118, ;)22,:17 WI5, Htllte V. Killion, 95 Kan. 241, 148 Pac. 
N. W. 389 (not uf allY crime); 18!iO, Stllte v. 643 (murder; questions to till! accused 118 to 
O'Brien, 81 III. 96, 46 N. W. 752 (felony furmer fight~, allowed, IIH nffecting credibility 
in gene rill) ; 1901, Palmer ~. R. Co., lla Ia. ollly, in the trilll Court's diseretiun); 1921, 
442,85 N. W. 756 (under Code 1897 § -tGOZ, /I Zt'igler v. Oil C. S. 1\1. Co., lOs Kiln. 589, 196 
cODviction for selling liquor witlwut paying PIIC. (ioa (per80nal injury; cro>l"-examinlltion 
tho Federal till[ was excluded, us not rI!"eiv- of II IIIcdical witne~s u~ tt) his (lfllctice of ud-
ublo at common IlIw; in Rcnernl, a Fed(!fIIl vertisillg nnd thereforc of hciug ineligible tu 
conviction is nut ndmissible under § 4602, the 101'111 IIIt,dielll society, held improper, und 
whether under § 4613, not decided); lIlO:3, the loclII code of nwdical cthie>l excluded; 
Stule r. Carter, 121 la. 1:15, !!G ~. W. 710 unKuuud); W21, Stnte v. B'JV;ers. Duvis' 
(chollting by (1I1se prctence~. II feluny; ud- Appeal, lOS han. Hit, HJ.I Pac. 650 (quc>I. 
luitted), UH3, ThorlDllo'6 Estate, iii:! Iu. tiuns lIS to former arrcst or iuuictlllcllt; triul 
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Court's llisl~rutiun ('untrflIH; /:itllte I'. I'fcITerlo 
fllllllwed: defondullt UB witllCHH mllY 1)(, ex
IImined 11K til fUl'lner I:on vieliollH unrclu t I'd 
to preMOnt churg(J). a. Privih'Oc aouillsl J)i .• -
oraeiliO Answers: 181:!!l, Stllte v. !'feITerll). 
.lIpra (not recognized). 4. Convie/illli 0/ 
Crime: Oon. St. H1l5, § 72111 (quoted all/(·. 
, 488): § 813·1 (criminul CIIBOH: "convietion 
of II crime mny be slwwn til IIITcct erodi
bility "l: 1886, Stllte v. PfufTerle (cited Hupra) : 
1891, Stllte v. l'robl18cO, 46 ]{lIn. :no, 26 I'IW. 
7-19 (Inrceny, udmitted): 18116, Stute v. Purk, 
(,7 Knn. 431, 40 PIlC. 713 (hlrceny, held ud
miasible): 100·1, Stllt() v. Coover, Gil Kiln. 
382, 76 Pilc. 845 (questions to defendllnt 118 til 
prior IIrrest nnd sentencl.l to the re(orm 9chool. 
nlloweo): 1015, State v. Mllre/lUll, 01; !{nn. 
028, 148 PIIC. 075 (II person convicted of per
jury but pllroled is not disqunlilied by the mere 
conviction: here St. 1015, removing dis
qunlification by conviction of crime WI18 also 
held upplicablel. 

KENTUCKY: 1. il'zlrinaic TC8limonll is ex
cluded: C. C. P. 18115, § 597 (impeachment 
"by e\'idence of pnrticuhlr wrongful acts", 
except conviction of felony, is to bo oxdudet/) ; 
1821, Humo v. Scott, :I A. K. Mlmh. 201 (in 
generul): IS57, Thurman v. Virgin, IS n. 
Monr. 792 (/lOg-stealer: prostitutlJ): ISu!) , 
Henderson v. ~Iuynes, 2 Metc. 3·IS, scmblc (in 
general): 1868, Tuylor v. Com., a Bush 511 
(membership in a clique" blinded til Bwenr I u t 
negrocs"): ISGO, Young v. Com., t} Bush :115 
(hog-8tenler): 1880, Cmnphl'll I'. BIlIlnist.er, 
71l Ky. 205. 208; 1001. Welch v. Corn., -"
Ky. -,60 S. W. IH5, O·IH, 1118 (sheriIT's tcsti
mony to a pcnding wurmnt for IIrrust of wit
ness, excluded): lOOt, Hoherts I'. Johnson, -
Ky. -, 6·1 S. \Y. 5:!Il; 190H, Lellch v. Com .• 
120 K~·. -197, 112 S. \Y. 5Uli (mlmltlr; immorul 
intimllr.y hetweon u(!(!ellscd II/lfl "hid IVlt,WnS 
(ur tho Stille, IIdrrlittud, 'III "videlwillg hl1l8; 
di~tinglli8hillg tho illlldnli •• il.lo llhU to Ilvi,jelllllo 
mornl chllrlloler). ',! :I, oj. 8m/'" 11/ (.'WHo· 

~.llJmill,,/ij)lI, f'ril'i/,'U" "tI"i"o' /Jilo/Jml'i"u A p. 

• UJ~rr, """ ("llfllicli"" 11/ ('rillll', thuHU tI.J\'~ 
tUilIllH hll vo III thu 11I.t. lelY de"luIL;: I.U .... 'IoO 

hOlluludIJly ':,"/111.1111 '11111 1IIJI:Ilrillill ill Ilu, 
I\ul'l.lolld of thid HI'ltu; 1I"lhilll( 1/111 II II II IV u~, 
IHlIIgiHK al,lIl1to. I'U!!II/Til'l! 1'1 ti".1 Ilfj"IlIIII" •. 
IJIIIII,Vuill" d",.i/y lI,e I"w; "II" "fl."" .,,111' ". 
,,( "'IIIII,.j""I,,,. IIIWII Il,u IlIj",\id"'I. 1"""1/,,, "I 
Il~dll"ilill "UII"," ,,,,.11/,.1 "pi"l"". ;",111 ,,/1/, , • .1 
IJlI"jj':lIri,,"; j' I' I' Ibl/l,. $ (M( ,,'//,,1 
~"I'nl, O:"IIiI/"P! '.'1' /l11"II""I"lj"" ",' 11,0: 0111,1 
I'lf I llllji!/I'lliol ~IIlII,I" .H//'/'II. Ih:II·!J'j,I",I.) , 
"'di~". Ii ./. ·1 M'I/"h IIJI '1'11';1.;11" ''1'/,1''',1 
1,/ Ii /II'·!· . I';II~, II"" "" "1,, ,1"'I1":'H. 'i1Ij,..,~ " 
h" lI~fI'I""" I" ,I ... 1 •• "': "jolo.p"IlIIo;I"I .• '" II" 
IHHt~fH',~ til ,'HI!I I ,11.~!'I.ll;1 'I I I,. jl' ,. 'Pl .. 1/ '/1 

;I~ ,./ ,,1'1>11111 ,.".j, l;JiI'!J ""~'. 1,'/"1, "I 
,j'"lilll 11If' "iI'tll II"" h.Joj I:, ",111:"," ',,,1-
1',lIdl' 111'11,:1 HI I'I!.j , •. ,,11., I"!'II,!" Ii,,1 "1·,1 
IjIH,;I"," "It/I" " .. ".".1" 11,,11 '" I"~ 1 , 
P:'~H I 11 '/,,1/ /./>i ''I' ,/1.1, H'I' lI'" il" I 11" 
j,\11j'1·~lIIIIHIIItI'IIl'I>·j' .. ,,",·,,111, Ii" I·j ",·,111.· 

daughter, held Ilri\'i1ellmlJ; I)'!!O, Mitehell t'. 
CI/IIl.. I\~'. -. I·t H. W. ·11i!! (wlll!tlil'r ho hud 
been in u Stul!' pri:!"n, Iwld nnt. privill'llcd; 
I)uesti<oos wlridl ""nly tend til diHgrlll'u u wit
neM~, ho muy he "(lllIpelied to IlIlSlVor": nll 
uuthlJrity dtct/j; 18112, Burdetto v. Corn .• 
O!l !{y. 77, IS H. W. lOt I (questions whether 
ho hud been cllnvicted IJf stealing Ilr Hent tlJ 
the workhouse (or "r<Juking nnd 8t'JU Ii lOll ; 
udmltt<Jd, 81Wh test to 110 IIpplied .. in II propl'r 
lind Ilcrtinent lIlunner and ullder I:ontrolof the 
Court"; pri\'ilege us tl) disgmcing Ufls\\'ers. 
re'!1 '\Cflized); ISII:!, Hohert:! I'. COlli., ]{y. -. 
:.0 S. W. 207 (nllowing questions liS til indi,·t
I. 'n~~ for robb<Jry, for c"nMpirac.\·. ete.; till' 
ol,inil/II erroneously assullling this IfIWHti,," 
to ha\'e been I'Cttled in Burdette t'. ('0111.); 
'Bllli, Snylor v. COIll .. 07 Ky. 1!J0, ao s. W. :l\JO 
(question to an accused aM to other crillle~; 
present qUl'stion not raised); 1805. COlli. r. 
Wilson, !{y. ,:J2 S. W. 100 (detaining a 
wornllll for enrnnl knowledge; questions to the 
prosecutrix liS til Iwr ndultery exduded. 
been use •. partirular illstllflces of lIIoml turpi. 
tude" arc inadmissihle, rcputa tilllJ 111,,110 
heing lIumis~il,le: no ('itntion~); IHOU. Wllrr"n 
v. Com., !J!J Ky. 370, :15 S. W. 102S (whether 
tho defcndant-witrll'ss hud rCl'ently hel'n 
at work, whether II i\'itnesH had not mude it II 
business tl) hleed elel!tjon-clllll/idu t1'8, how oft.·n 
ho l!fld hl!tm in jldl, flt'·.; udmitll'd liS withill the 
trinl Court's discrctioll; thulIl(h .. we fin' lI11t to 
ho underdtoot/ flS huidilll( thflt I·OIlIlSI·1 un' to btl 
IIl1owm) unrestricted Iih,'rty in C'r<lSh-CXal"inll' 
lilln of t.his charucter, or t1l11t a wltlll'M" b til he 
clJrnpelled t.o suhmit tAl flU cxplurtlti"u "f the 
1II1/8t. remote paHRllgos of his pust Iif", hy Ifll'lInd 
o( fishillg Cjucstions In n'gllrd In HI'uuclllhlllS or 
clis"wditablo III'ls"'I; IIl!J7, Loslau I'. CIIIII .• -

Ky. -, ·12 S. W. lOU5 (whetlwr hI! Wll8 "lit II 

1l1l1f1"1('r, fWIIuenlAl/1 II hOII'" lie ill·lulUl!, "1"., 
IIlIowlH); IJllt Ifllt whoth"r hu 111111 uot l",ulI 
IIrru,He.1 for ""1'1.11111 lI(fol ... ".); IHUH, M," 
('11111111,,'11 t'. M.,c·1I 11111""'1 , IO:! I{y. 7-11). ·111 
H. W. JIj Ipril'i1"l!u IIl'I,lIl1d til '·IIIIIII"I'IIIIIIIIII<·/, • 
'If"~'); IHIIII, /1111",1' I'. , .!'"f1. /1111 Ib'. :.n~. f,1l 
H. W. rl'J (hujlliry lid I" iI,";"IIIIUIII •• ul,· 
III II 111110 IOIIII! )lll,vi"lj •• 110,101 illll'rOlIl"" "II II", 
I" .... ); I bU\!. Willl"I"o v· f '''1''·. H.I' . III/ 
Il. W :11" (1",,1 d"f""II,,"1 1"""'lpl ""111" / ... /i, 
III" 11""il"·llj'II~. 110:1,1 ill'HIII,i •• ,I,II!. 111,111 .1,· 
1,,1I"il,,1 IlillI.~1f 1(;.lilj,:~" II)tlt/, 1',,11"'1 , 
I !/lIII, h.l'. . 01 ti W· ,/1:, 1'1',""11"". i'. 
I" 1",It"I"","lo (,,1 !I'''o,,/ 1I.,j"II'·II. ".··"/,1,,,1 ". 
illl'"I\I")I .. jI,'lIklll'll 1I'1"1i/i1'I' IIC'~" 1/, .. 1", 
1111' 01,.11/10;). 1'"lillilltl'",II, , '"'". II) 
itl H IV 1111/1"<.11"1, 1\11/1, Wdd, I' 1"'111 1111 
III I'lii 1/11"; IV 1/111. lilli, ,/oJII,loI,., .. I"I" .,. 
\l i "II' "" I" I' / h ''''/11" I /'" I ,,, I'" ~ 10'" .' ,I j" I,,, . ", ~ 
I""", ""IIIi",,1 "I il/l~ ""'II' 1,,,110','" '/ "".' 
I H",~, 11' I Hlj l II h.j 11/111t~ ."j'J,j .. HIHtll· .' d· 
.1,,,illlilj',I'/~·II';' '''1/1 11"1,,,1:, 1'0' "., 

/rill' lid! I 1"111 ·;\'.lIi,j,.II,' II,,· I' .,.", 'I·, 
"j,",I' jI I:j l/ool't J j ,· ... I~ !~,.,." ,/ .. "",,,. 
Ht. /,1'11:. 1 JI':J~lr """,!l.~ "I I" 

, ~ , I l' I' '1 t 1,/, ," I 'J I # I rf t I,I':t I 

.,111 



H 1177 -lIlInl CIIAH.\CTEH. EVlDEr\CED In' Cur\DlTT § !lSi 

esamining to Bueh lid./! (81111f(/. ~ \I~I). a,"1 
rllliming II prh'i1I'go not to """Wl'r (w lIT". 
§ 011-1). lind i~ ll~rll'ss: PII~·nt,('T. C •• J .. 11"1,,,,,,, 
Bnd White •• IJ .. dis~.: tIll' ol,inill" "I 11"1>"",,. 
J .. points out this conlllHilJn. lind ju,t.I~· ('''111-
pl'Iin8 01 thc rClIsoning 01 the IIInjorit~· "pin. 
ion): 1001. Ashcraft r. Com .. - Ky. -. tiU 
S. W. O:.ll (que~tiun8 to nn 'I('(~u,,('(l II" 10 
other indietm!!nts ngllinst him, hl,ld illlpr"llt!r: 
nppro\'ing tlrl' pree!!ding (!lIse): 1001.II11wllrd 
r. COlli .• 01 K~·. 75(), til H. W. n() (silllilllr: 
the snme judges disscntillg); 1001. .lohnsIIII t. 
Com .• -!{y. -. ()1 S. W. lOUIi (question 
us to un indictllll'nt for perjury '.11 II (orlllor 
trinl. ('s('luded: following A"ll<'fllft t·. Com.); 
I!lUI, W(,I"h r. COIl1 .. - Ky. -.63 S. W. 084 
(ronstruing C. C. P. ~ 5\!7; rrvil'wing the pre
c:eding cuses. IIllpwving tho8e of Lcslir. Bnkrr. 
Pllrlwr. nnd l'!!nninllton, lind disn ppr(J\'inll 
thosc of Burdette lind HohL'rtR n8 d .... irll'd 
without considering thc StlltUtl': now pointi"y' 
uut (I) thllt quc8tions IIH to Sl'cor'itil' wrllngrul 
netH not pruved hy Il judgment uf r"lIvi<'li .. n 
III\! illlpropI'r liS sCl'king cvidencc "f l'il:lrtl,·II.'r. 
IIlthough qucstions liS to "his lif,: lind Iii" as· 
sociates" ure l>ro,pcr, IIl1d 'I'lCstillnH II; 10 
WrollgftIIIU·\.H rclcvl\lIt to thc ,'IIU81' IIr .. pp.pcr; 
(2) thllt qucstionH liS to lIlerc indit'llllentH or 
aCCuKllti,JIlH IIrc illlllrllilcr, cx,', ~u rur 11K 

Ihey indi,'ute bi".H, IU'('ording I .. ) II{U. (1II11'; 

(3) t1mt lin IIrrll~ .. (1 II~ u willlC'"" iM in 110 I""H 
fuvofllhlu II /lUHiti'JJ\ tlu", 1111 unliullry WiWt)hH; 
Pllynter. C .. J.. und lIubson. J .. di"H.): 1002, 
'I'mIJlI .. v. Com .• - Ky. -.flll H. W. 711; (qllcH
li"n 11K to wh'lII' .hl! willwH" livcd with, 1",1,1 
"r .. "pr); IUO:.!, A"hemft I'. COlli .. - J\y, -, n~ 
H. W. 1I~7 (Ill/'Jsli"n 11K tu II pri"r IIrr.·st, "x
t·ludeel); WO:\, JltlllHI"y ,', COlli .• _.- J{y. --, 
H H. W. 1177 ('llltldti'UIH 11K tl) I',i',r indil'l"ltlnIH. 
c_,.Jllrl"d): HUH. Mlli1jllH 1'. ('",,,,, ' .• '{y. _. , 
7U H, W, :.!F.H (/lrl"r urn·tH. Illl'lud",l: II .. 
lI'IlIa',rily 1'Ir."I); 111/)·\, HtllII.urn 1'. (',,"' , •. 

'{yo -.- .11(1 H. W. :,!:,!;j '01'."111'11); 1111111, II""",,,· 
.... 111', ('"", .• 1;1:1 J\y. :!UI). VI H. W. 'H I (",,11' 
\'kli"l1 '''''111'11/1,)·, ,,,ludll,,.II, 1\I01i, 1111'1',11 
r I "ill'" i:t!j ICy. -Ill, I/li ti W. N,,) 111,""1",, 
,.,,, •• u.1I1111111111"" IIr II,,, 11""11",·01 110 I .. 101111"11 
ij ""''' ill ViI!!"",1 111101 I'L""~ l"oIio'I,," /" .. II. 
,·~,Ia"t."" "" llau IIr"I,,)(1 1),,,1 " i. ",,,,I (,.,111 
1""<:"1 I ... !r II \\ U,,) 1,,,,",,,1,, .. "'''I'~''II ,,,' 
'1,,,1 "HI .... """ ... hl\~ I,,,,,,. 1I'lIlil ", ,., ,III" I ... 
I",. 11I.~11 'lI'h,"~.' '''1 ,," "/1'.'" ...... 1/"1. .•• 1'1 
~i,,,\\"'r il ,,,,"i,",,,, ,I",,,·,.,, II, ... ,,,II'.~ 
..... )('" ,./ /,,11,,\\ I'" ",d~ \\ .1.)" ,,"" j II 
Ii> 1,,\11 .",,,,1 11".1 ,,, .1I.iI~I"." .... ' • .1 1.,,01 
II .. 1""11 '.11,,,1,. \" II" /',1' jl"",~ ,,,III'~.· ,,,·'1,, 
''''1' II \1"" .• 11. "".'1"011",,., II •• ,;0]. ". ",,,I , 
.·1 Ii,,· I "III .. """ I ·,1, "'1'" 11,11, 11.11.·, 
"'j:, I'.' IU.' \, .,!ie .,·,,,j'If'fi 
1/,1 ... 10,,,, .",." '1,1"0/,,,·· /lllli 11,·il, ,." 

j\;. ,,!,;1 \\ "~Ijj I,l",ll"" Pllh 

,/,.1.""1/ ' . '" '.;11 ".. 'I'd jllli I' 
\\ 'IJ'i "4i1 1.'1. ,i .. , .... 1"' •. / Ii" 
'11'1" II, , I , • .". ,I .' I , 'd 

• 
)\t_li' II" 

• , 
• I ii' , , 

I .. I I . " • l/flo't,l, • • 
, .. , • 

i . J I J jj '. • I , . /I, I I ' ~ i' • I I ' • 

i". W, 1i:!·1 (UI'!""N I. ('"11,,. ""plil'el): 1\I:.!1. 
i"purkM ,'. ('UII'" Ill!! I ... ,·. I~U. :!;31i S. W. iO; 
I !lllIrdl'r or ullI' ",hll h"d '''Ul(hl 10 "hrenk up 
" """"ISldlll) .1 ill" "r dl'I"lIdllllt; Ihe follow
illl( rr""-I'xnlllillu I i,," 01 ",itlle"M rur dl.lt'ndnnt 
11'11" h"lrI "rolll'r. ,,11 I h" pri'lI'ipil) of § 0·10. 
IlI,/", di'linl(uishilll( prior "USl'" nil till! pn'5l'nt 
prill('il'le; "(1. Wlll'rt' rill ~"JlI lin".' A. 011 
WUIlUII' 1Iole. Ellioll '.·uU 11 I.". Q. Whnt do 
."011 do for II Ih·illg·.' ,\. Farm. Q. Is it 
",,1. II fnc.t that y"ur "Idl'f IIrpupatioll for tlw 
lust twu ~·£larH hu!" },cell JIIIIIII1~hildll~·.' A. ::--:0, 
Hir. (1. Arc ~'lJU lIul illdil!led in the Elliolt 
cirrllit rOllrt i" eight "IISCH·.' 11. \\'rrl' you not 
rIJn\'icted lind l'Cr\'l'd II tern, if) pri~'JII'! A. 
:'I:c\'cr II'UM ill Ellillu county"); Ill:!:.!, Posey r. 
(·um .. 1!14 K.,· .. \.":1. :!./O S. W. !ll (pun\'ictiull "r 
II IniMdcmCalllJr. 1I0t IIdmidBihl~). 

LOl:II!IAN.\: 1. H.rlrimi,· 7' ... lilllOlll/: IIH:I. 
~tllnt()n r. I'lIrhr.1i Hoh. IU~. lUll. ~r",blc (I(ell
C'rtlll'riIH'iplr); 1 !i5:.!, ~tlltC I'. I'nrkcr. 7 [.11. All. 
~:I, ~r, (l'l,,~ludillg "pllrlif~ulnr Ul't~ or chnrges ". 
IIl1d n'~llrdiIlK liS !lot thcrel,>, l'xduded t('sti. 
lllOIIY thnt the witncss hud tIll' l'hurllrlcr of 
fll,rmue/illl(. f!ltorting, und .. heBting. ulld Ihut 
he \\'a~ idle lWei di~solull' lind hlld ICII't!lIh~'J('ill
li"Il~); \H\!~. SIIILe t·. JlIl'kKun • .J.I Ln. An. 1/j0. 
III I , 10 ~", noo (" f'ollntcrlll fllelH. nnd "nrtie
"Inr inquiril'H IIH to lin), IlIIrtio'ulnr nl't or UIIY 

"nrli"lIlnr nssocia\l·"". l'x.·hal(·t!; her!', tlw 
\l'iln"~H'lc\\'d nllci"rilninlllll"H'J{'intions); IkOa. 
Alntt' ,', 'I'1I.dor. ·11i Ln. An. OUr" nos, 1:1 ~II. 
!I:!7 (w'''l'rul "ri"d"ll'): I"!'~. SllIlo t·. Wig_ 
giru;, f,O LIl. Au. :JaO, !o!;4 Sn. :J:J4. 2. SCIJ/le 
,,/ (',ou'i'rrllrJi",IIi,,": IkU!I, Hillt .. I'. l\Iurl,hy. 
11i 1.11. 'All. U/iH, \11\0, lilli, 1a Ho. :.!:.!!I (" lIu\'l' 
you III'Hf I~'f'" urro.lml lot .I/",Iinll·!" "I· 
1011'",1: II ... Iri,,1 (·ollrl'. rlibl'fulllJll ~')IIt"f/llir'l! 
tu ,.ru"uflt "uunHlb'JIIHblo UI' uJJp;utltli\,o f'rCHiI'," 
1I~lIl11jllllli,,""; }ut ,," ,,,·lIullrillll tlill (·"url. 
.i&"WrI II!'''''IJ'II'II "I Ihu rli.II""lio,/I IlIJlwt:lll, 
,·,."".· •• I'W,jIlIl' j.,11 II lid "111010111 1".111",,11 \'. ","1 
I"lilud tl, .. 1'1,1" ,,,,,,,,.111111): It-l'~. tilu'tl ". JIoI' 
rI'/Il •• /lI, ·17 )." ,\,1 li77. 17 /i ... II"" ("'.1""". 
II"" ,,/ 1 .. 1." '"11/,0: I,)' 1'/"0"'1/1/11" Wil,""., ,'I, 
d II rI ,,01 I , IhUH. 1"1"lc ". H .. "IIIIIII', ~b 1.11. AI, 
I.~h, II' Ii .. ',iiI> lit ,)',f,.,,,I,,"1 IAI.tI/jllll! /./ 
1,11" .. ,11. "",'.1,,,,. 111",1 Ju', J." II U. 1'"," "h'" ~"I 
wi,I'II""II"" .. 11.'11,,,, ",II"i'II"/I, 111111, ","101, 
1/".,1., IIlr, 1 ,. ~:IiI, ~l' t',. Ui. 1111,,1 I ·.tllIl • 
oil.', "·,,,,1, • "/.11,.1., 11111·1 11'"h, , , •• 11,»" Iii" 
I ... iHfi, il;j Ii./ .'WI "jll~'""" I'. II ,11'1,.""",01. 
1 JIlin "/lHI} Hu.,·,. 11IP.·,1 it "., 1.1". Ld'IJ ,: ,1." 
, '/11,1 1 . I.d,II'"'I''''' 11111,1 ;'1,01", ,·u,. 
1111 ,." I I J "1 r·, HI!' I,· ... f, I!J,.,I,".1 . 1/" •• 
;'~I'il'~ jj~W· .. L .. " .: .. q LH ,_ 'Ji "'llIt,I .... , . HI 
I"". ,I, ,1"1" 1)1,01, • 1111'1. III, III '/11 i" 
,!e, 1110 IU,III"II 111·~Io'~/_\I,d"",tl.lj, ,·f I.' 

~'IJlI'lu,' I" •• i~ iljht, , .. I ,., I" ,III'.JIII,' ',~I·' 
1,1,,+ II Il"' I".tl ,t \, Ih" II jj' i· lti'~I' f,"jt.l. 

/1"",11 II' /.J I"'" I' "., 1,1' "1",.1. 
" tl" .r I, .. ,;,., .• )'~II" \. I., H Ilil t' I • 
'o"lIf.l'I 1",1 '~4j"I,1 Ii JI" .L, .. ~i," ,,,oj I 
~J"'I ,H\),\~· L!!'J 11I1~'j). ~I !I'~'I, t, 

, 
• • I , : 

, ' I ' • • , , J . IJ ' 
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Stut(, I', Lehl~u, 1:17 1.11, 1007, Ii\) :;11, I;IlI; (Irilll 
Cuurt'd uiHCrelilJll), 4. ('I)",.i~lil)" II/ Crim,·: 
l!Jon, Stute t'. ari~s.:'''~·, IIi LII. IO·W. 4~ RII. 
4\)7 (rollvic'lillll ill 1\ "iL~' ,'ourt, Il(lmitled, hel'(! 
ul(llillHt II dcf(!ndllfll.-witness); lOla, Stllte 11, 

MnnUlll, l:Ja La. 571, G:J So. Ii·' (murder; 
croHs-cxlI!uinutiofl "f IIccused tu II cOflvictiofl 
for fCflce-cuttin/!, ullowed: the rule is flot n'
~tricted to fcl,mic,,), 

MAINE: 1. Hxlrin,~ic 7'. ,/lirnc'1J/ is l'X
.. Itlued: IS41, Phillips r. Kingfi(·ld .• OJ !\Ie, :m·,. 
:liS (00 110 pllrtic'ular ll"t~ of iDlID'!m1it~' or 
"rime CUll be >:tllt~,1 "): ll>ol:!, Halley v. W~h
Hh!r, 21 Me. 4fH, 4(H (\un~lIl1l(e indil'lltinl( nil 
IIhUlIUUIWd cimmrtcr): I~ii, :;tllte r, Morrll', 
Oi Ml'. ,t?S. 2. SCIII,e "I CrfJSS-CZCHllillaliull: 
Il-o.iH, Stul,· I'. C.'lIr"m, nn :\1". lin (w}w\.}wr 
ht' II'HllUltcd F. whill! drullk, exrluued: im
,'l'lIrhIUlwt hy ot,hl'r ('riml'H iH flot IJl!rmi<sihlr 
on Cr<JHH-PXllmifllltioll: Holhrook I'. Dow, 
MIISR., illlra, followed). a, I'ril'ill(J" (,lIni,,,1 
/)Uouraci"u A ""win : I '<:11, Tillson I', IIl1wl,,~', 
S Me, HI:! (hIlHfllrd~·; \.11l· ,'oIDl'llIinlLflt'H iflh'r
"fHlr.il! wilh IlllIlth(Or pri\'iIe>~~tI, he"lIul'" lH'rl! 
,'riOllnlll); IS·l\, L'JW I', :\\it."'I<'II, Ix ~\t,. ai:?, 
:li4 (HIII1I1'). ,I. CUlll· .... lill" II/ Crilll,': H",'. Hl. 
1\)111, r, Hi, , I~·l (qullf"} 1Ii//I', ~ 4",",); ISi:l, 
Rtllli' V, WIII"'lII, ();j :"\". 12S (nllY criminul 
1I1T1!Del'); IH70, :;tllto ". \\'11 t:<O II , /Iii ~I,·. 711; 
1!i1l2, Slllll! 1'. FIIfllll'r, X,I \\\ ... HO. ~·I Atl. 
1I1S6 (II '~/llIvit:tilJlI tWI'ntY-""""1I yl'lIrH hefort" 
lulrllitu'u; 00 lim" IIlIlY Kllfl"11 thn ,·IT,·.'f "f Hll<'h 
1\ I·"r..,rd, hut "IIIIII"L dl'Hlroy il.tl IIJ1J1I1ClIhilit)''' ; 
}mrll, f'.r iII",,"1 1I'lulJr-.,·IIIIlII). 

MAIII·t,ANI>: I. Hrlrillair '[' .. Iillilii/II: Willi, 
IIIII\IIIrolll</II1" Htat,., 10:1 ~loI. II;!, n:! l\fl:l17 
(WfJ/J1I1I1 Witll()Hd ill \Ji"u'IIY). ~,,'i"/I,,,. "/ 
f.'m,,·'·,flllllilllllillll: It,,,r., H'lIlfh 1', Ht""'. 
11-1 M.I, :!" ("lIl1ythi"" whi"'l Will 1"1111 t'. 
throw \il!hl 111'011 III. "'IU''lII'U','' lid ,,, .·ft',Ii· 
billty iH III\"WIIUII, ./lI'j .... l fo fl". ,1i.'·II'"',11 
.. I tllll lrilll , ',.urt til 00'"" ,'.f""I; I""" II 

'1II"oLIII" II. U' 1111\ illfo! ''''''11 III jllil ~,,,. III· 
l"wllIl); IUI);/, 110111111,"11", lilli,,"", \/Il M,', 
rrlll, r.~ Afl, W') III1.lidll.",.\ ",,'1'1,1.''', "tlilit 
'ijl'l III,,,,,. I. 111/' III~II>. '''!,'IVIII''lIt I" l('lllt "" 
IUI:I, A,":n' • lifllf". I'll ~I,I : ... .'11. nil All 
Hii 11I1.,III"f', '111".11'," t'. tl,,· I" '·If •• ,,I·, 11'11" 
IIII-tl"" .1." 1"1'1 "V'" fill",,, II,,· Jllf'\ t .. 1\ 1111', .. , 
'.1111 I~'"IJ. ~ .. ·It"I"'I, 1I)'IIIII"lIfll '''' "101 I IIi! f 1,10 
",I~ "' \"tlll ".,1".1'", "I '1""01111'" til ""1100'11) 
,1,,"11' I~II' 1'1/1'. A'IIIIH ,"11 " 11"1,,,,,1 1:111 M,I 
IH)/J ,t I AI' ht 'Hlhlhlll',Ij II' .. d'.a'I·dl" '11 i' 
I>iflll' •• I •• , /,111'"'111 ~I,'IIII'I ",1",,1,.,,1 Ii",,' 
,'I,ll lilt wi., 1",I'il' ""'If"'~" " .. , "11".,,,1, 
'\J~~, lI,tI/tll'"' 11"',1" 1 "./ M,I t,lJ/. 'I') 
!tIl II~I/ t'·"'G. "'I;",t'"llh', t" U" 1",1" Ijll"'" 
I,d,j 11""''' .... ·,1 ,j I'd' !/.,i' ,111'111", /1 •• 
f/'I}>'''JI ,f/,.,,..,, """" illlt,Ii,. IHu" """" 
'~~'It"HllfJJ 4' ')ofH"'Jj~'1 ., ',J#", Atlll 

"",,., lujj II" "~I, l', """",/1"" ,·1 .", 
• ",'.'Hjtljfl' ,; JtHt n,lu!all'l.jI ,L , ,I:-\J j '.f j 

, H~!Wldj~) ~ tJtl--,".!· f.·JJ fl'.J t' J ·H' 11 ,; ,,,,, 
I" h. H,t,t 1'1,. L~ ... t;1 ~ ~l ~"Il1,J H,I ~,~ i.,h \. 
'1~~lt ··t ILt t~II"'f ",1 .. ,,,. 'II f!j'J 11.~f·. r-111" 

jl,,,1 ~1l1/j!1 t l ,,·, I' Itpj~'## 'll. ,j,,"~,qfll", 

:ulmittl'd); 1IIlli, !';illlollti,·. SLIIll', 12i Md, ~II, 
nli Atl. Wia (l'OIl~pit'II"~': whl'tlll'r witlll'SS hn.d 
,'ve>r bl'l'n fincd for dl'llllkl~III1(,~H ill 1I1UIi, Iwld 
lIot illlpropcrb' ('XI~IIl(lt'.II; I\J:!IJ, 1\II'Hlriuu v, 
Bolund, laG Md, :.I1I1i. 111 Atl. /i·1 ("IIIIVC you 
('vcr bCl'n cllnvicled uf 1I11~' "rim,!'!" held 
ullowuhlc) , 

MASSACIIU8ET'rll: I, ex/ri,,~ic 7'.~slirnuIIY 
hns IIlwny~ hecn excluded: IS26, Com, t', 

!\Ioorc, a I'it,k, 11).1, ll1U, .mll/,Ie (bll~tntdy; 
inlerl'our~c of the PW~I!'!ulri~ with othcr:!, lIot 
n'~ci\'1'(1 to imJlell~h l'redit); 11:\57, allrdll~r v, 
WILY, S Gmy 18U (" pnrlirulllr Ilcl~ of U1i~colI
duct." not IIdmiM~ihlc: IlI'rl' , fulMc l\"roul\t.~); 
ISIi\), Holbrook t', Dow, 12 amy :J5s (quoteu 
illlra); Ib7D, ('om ,'. H(·~nll. 105 Mm,:!, 50:1, 
urnl,le (rnpl'; forn'Jl'r (It'I'\lItnlioIlH of Jlr~g
IIIIIWY, et~., ,'"dud .. d); Ibi2, ('0111. v, !\Ic
DlJllnltl. 110 !\In~~. 40r., ~ .. mIJI~; II-o./iS, Jell
lIillll~ r, :\Indtill() Co .• lal; l\tll~'. 5\J.l, 5U8 (hNC, 
,'oU1rnrrl'illl d;"honc~tY; .. illtl"lwllllcnt Hi
<Icnr!' of 11Itrlicuhlr ucl~ of U1i~,'nndllC't" innd· 
lIIis.<ihle). 2 . .';C/JIIC II/ Cr"Hs-I·rami,,,lIio,I.' l}lI! 
Ntlllt! III the Inw ill MII'K:I,'hll~etl~ 1111:1 bcen 
IUllrk,'" hy HIIIJW waverill" h,!tWt'I'1I the two 
\.YI".~ of rul~~ t!cH.'ril,,·t! II' (2) 111111 (a) 11111.·, 
ill § \lb:l, - i .• ~. Ill'twcell the rule 1""I"illg t.hc 
"Xllllti'llItioll to Ih,· ,Jis,·n·tilln of thl' triul 
,Ju,l~p, 'L111.1 Ihe> rill .. ,'xl'\udill~ elllin'ly nil 
'lXlllltillntion "" fo flld:l rl'lIl·,'finlll/lI I'i'ltrl1l'ler, 
III 11-0.·1:1, ill 1I'llhllll'''Y 11, ('r'wktll', 7 :\\,·l.!, :!(\I), 

in IIII' WI'II-""I)\\'ll JI~'""lg.· ,,In'III)Y 'luo\t,t! 
""/", ~ 11-1-1, I. 'I,i"f ,III_Ii,·" Hh"w I"i,) d"wn lh" 
Ill'ltI'ml.I'lI'trill" "I fill' hlfitll,h· "I "ro~H-OXUIll
illllli"lI; ill wltidl Ill' 1"'11"" I" "fll .. ""un.1 di •• 
"rl'li'''1 of IllI! ('11"1'1" "l\I'h '1",'.fi""H M uilll 
"'0 \.I,.t Ih,' 1"I,.ill' "I pri'lI'it,I .. " "I th .. wil-
111'." ""i. Ilf" IIl1d IlItI,It.". "1111,1 Ib .. lik,,", 
"I<lr fh,' 1,111'1'''.'' "I "~hlj,II:'1I1( Ill" wltll"" ifl 
hi. Inl" IIt.tht. I', fh" jl'I'.\''' 'l'11U ,',,"fu.ioll 
"""III" fl"," f •• Iill\'" .flll·\I'o\ wilh tI", ",,11111111 
III ('11111, ". Hh"w, ,I (·".h. f,\I:1 (11-11\1), wh .. ,u 
't"~.fl"',~ 1,111 f,. II Wltll"'. foo, flll1 """.')O·lill'llI, 
11.1011111 1I1"'fl,,,. Itll 111111 1I01( .'"·'OIfly 11\11"",,1 
I"f''''" II' tl", .IOIIo'II,I'"It. 1111,1 11141'111" III' 11,,·1, 
".,'''''':.11 'Jb)"", "IIJ 'JIDt ",u IUllr,.l """tit! IIf 
II.., IAoil"HQII", W'''I' lud,t I""J,tI,'h' ,'"I"I,ltll,t. 
111010''')' J, ,,,' ~\,,, '·')llIf. j'I.lili",1 tltl. 'III flO'" 
~,",,".I.. IH.f. lit", \1", •• , "',' 11I1I.f'II""., '\4 
,1.',", 1I111! f'"II' tl," 1/1","1 "1,·,111 ,,' tl." II \f.", ... 
""lIl ',1ft • II,,,,UI\",,,, utili """tlPU} dWI ttll' 
II"1i1l'41 ,hf)I·"ql'IH II' IIHI In.111 '"lUi Ulf t" l ''1~1f 
" .. ,/1,1/ .. ,11'," "jll/', ~ \liil ~'"ri,j HIIII .. , I', 0"1' 
IM'I t'lIl .','I"")I"~ I~ hi>" ~H I 'IIU I 11u\'",), 

III f 11.1, I, If" til' ,1 .. r,'J1 ",,,I' "'" , 11,11. 
• ,'""f, 1/ III IHI "'I""i""" .,.,10 .. \",1 ,,,.,,,,, 
II~ ,,' 1\ •• , ..... ,ul """",111111:- ,,' ,I "I"" •• I", 
,1" ,,' :'''''1 1 'JOlt" III/ Ii t "I" tI'J "I H~~ H., ),.", I t/!ltdt 

tl·,."I. "F" 1.""11" IIlH" I ...... , "1/1",, I",A ".,1/. ,'I.'" ".,,, "I II,., '/IMI , "till' tl,~! ,Ii.' , •. 11"" 
•. """,. "I . .., I".,f ,."0,..',, .,,,I'Nt ... ,.,I,,,,,II,./> 
\,' 'I' 1"'11 I" illlll",' , .. "I",. ""," I"~ 
III ','j' ,11 .. ", " rl "II /"'"' .jll·, .... " I. I, .. 
hI/> {" ... ~ .• \.~ 1 .. 11"1 I fJ(!"~ ,I If.tU! til) ':.if I", 
tIHJ~'t .. flO·" ~.dd Iflll'I' pH "II' '.h(1 f .q,1 II 

,Jilt'." II tI! otI bl\ 'Ulll,~dj, ,J bitt II"'! II 'ft!..-~ • ~J' 



§§ !l77-006) CHARACTER, EVIDENCED BY CO~DUCT § \)87 

, 

I , 

ricd lon (/lr", i,e, in Iloin!! h~~'onrl"hiH ordinary 
pur~uitA in lifc. nnd Ihe liko". IInll nllowinR 
inquir~' into" certain rhllrl(CR of misconduct." 
In ('om, 1'. Quin. u Gruy 47\!, 4~O (1~,')5). 
II I]ur_tion wh~' the witnc~s hnd c1l11nRcd hiH I nnrne \,'IIA held riRhtl~' excluded lIS "immll

~ I(lrinl." tn Gnrdner v. WilY. 8 Gray lS\) 
(l~1ij) t.hc plllint.itT. rclyinl( Oil his IIccount
hook" IIH proof "r Io\nod~ sold, 11'118 not 1I11,,\\'cd to 
hI' iml'Cllrhe<i hy "Ilt~hlc ('\'idence of former di~
hf)II .. ~t rllllrRc~; lind witho,lt IIny distilH'tion IIA 

tn rxtrin.if\ t .. ~t.imllll~·, it \\'IIS ~lIid thl1t "noth
ing i~ more <'Irllr thlln lhllt the chllmrter of n 
witne~~ for truth lind "eraf'it\' is not to bc im-• 

"I'III·hed h~' proof of lillY pnrticulllr 11"1. of miH" 
ronduct," irrl'lc\'lInt. tn the clIse. In Ib59, in 

, Holbrook I'. Do\\', I:! Gru~' :157, II crO~8-eXllm
illiltion on fart... of 11 8imililr sort, I1llowcd 
I'PI,,\\', "undl'r the latitude of II ('rrl8s-exumi
IIl1tion lind I" b'st the rrl'Clihilit~·". WI\M held 
errr.lllpously IIlI"wed; lind till' stri(", rule (:3) 
of total ('xd\J~i"n Wl\~ I'IPllfly laid d"" 't, h~' 
Mrrri<'k, ,I.: "It i, II fixl'd 1,:.:1 ("tll\"ished 
rllir in tl1(\ iii\\, of e\'illunl'" tlmt it i; not 1'0111-

1"'1"111. fllr th,' pnrp",1' "f I'r!'atillg II diMtrll~l 
of till' willll'"'" illlt'lo\rity 111111 "f t.11II~ di~\lI1rul!
illl( hi" t!"tillllJllY, to prnl'!' pnrtieulur llct~ 
IIf ulll'l(Nl rni.'!.l,hul'il,r 111111 lli.hlllleMty in 
rrllllioll til 1Il11llN:4 f"rl'il(lI ,,, 1111 '1ul'"ti()n~ 
whil'lI urI' ill""h'ed ill Ihl' triul." The Iwxt 
ral"P, h,,\\'p\'pr. r",'('I'I1'4 to t,l,t· fli~I'r(>lilJn r111(~: 
1),1;,-" "n'HI'"n 1'. WILl'll. 10 All. ~(J.\, ~(r.l (pnnll
i.~"ry 11011'; 'luI'"liIJIH', ""dlld"d !.,'h.w, I~' I" 
.. 'xIIIII IlIi"I'IHI<iurt 111111 IIIII'lIIpll'd hlul'kmuil, 
h"ld I" I", wilhin Ih!' llirll'I'I'li"n "I thl' t,inl 
('"urt "" IlIr "" Ilil'Y tI'III\I'" "tn ,1i"PllrrllI" III'I' 
..)lura'· .. ·I'''; II .. ltuthtjril~II'" dtt'(l). Till' Ilt'xt 
flllllll!. d,'dur,'. IL 'lllll.tillll, l'xl'\lIljpll 1",I"w, [I, 
Iill\'" 1.'1'11 ·,nltllrlli,"il.l,', "uyilll( IInlliillll. "!.."'1. 
11i.'·n'li,,". 1~7(), ('''III. I HI'II"'" 1(,:. Mil.". 
:,:.:~ (1'11111': '.,ruwl ;,,'4,,1 f/lHI'I4', IlIIII ".tllti~:-iIJHI1 
fir inll'I.'flllrht', l)y t'lt~ IJrql'll'I'utll~; II" l,ullllJri· 
Ii'" dllllil III ('''111 I M"."II, Illr, Mil".' IIl:I, 
II,". IIOWIIVllr, '1111';-1'""" a,. '0 I .. r'J'''''-' ultului" 
(0 PHf,orli n ",IIIIt I ,,,. "H-i IU I" u tq, .... t!I')' WI"" 

Iwld t., I~! wltloi" tl," <1"",,'11'," .,' th" 111,,1 
«"Jllf I In .·,,'h'l.tu "" ' 1'I,ltl4IAIIUI uilil in.,luvuHI " 
')1""" III I~'I~.I'"." , Md),.I1I.!", 110 M" •• 
"",~, q,tl' •• ' '!ill',U"WI IJ, tlul 1""I""I,',la uc I" 
I,I11 IfI~ 1,.,11, H I ','OlhIlH ndht. ,,' h"lJI/1 111.1 

;,.11 I 11." .H~qt,uIIII I.f 1111.1 cH",1 , ,,1" I hi 

• II' 1111111,,, ~U" ~.Hu UIHlI,.t "Ui 'Olilftl'" I"",' 
)".' If,# "" I" J ,. ,,.,,l,' IJIII"'"'' If ",f) "I 1111 
111'",,1,1' _,<""",1 II,u, ... '.,·, , •• , ,t,ij"tjl;' 

fll Illjhltl~~ I f., ,.1 111111, • ,. 11&"1 I\'UA." '"\J. 
(,Ul1jhtfu f~ .. ftl /fU,lflll" 'Ij'HIH""H~J I,.", 
1'''' .,', I ""'HI~ III ~lq"f'J' 1,I'l'" HIIII ." ttI/lU" '", 

"f~t··HIt .• J tot.,', kflH" ".1.' '1'11'"" "/. It,t. ~-I'~ "J 
llt'41lth,. ~I ... jl,~,. 11 .. ,(. ",t"''II·' I,. ",.1.1..,1 
1,".1' .... f" "ll, ,.11 ,,101, II' , .. p Ii flj' If> Y.~f" l" 

• 

"H'IId, , •.• /,.d 'I..Io1t,JI~., tiJJ' ,.~,Il' tt, .,q .... 
11"1t IJ/I,lf 1.1 j 1,'1' ~'I.'·!ljll.rIL IIt\I" "'f '/II 

, '.,. ~"'I!".!,q" J)I," ",., H.IIH~,d.!,t $, 
·oIt l l 1/1 1>,,,,,11,1 ,t",Ii., .... 114,. \,,1,;, .. ',011, 

,,~j!il" _. , II, ' "illd"'.' '_'t t,t ... ,,· tl!; 
I,.' II. tl I ;:0.,41, "".q~ !.tfl ~ q'Jft f~ pitt. 

inl! for the def~nr.e on II rhllrgc Ilf milk-lIdlll
tcrlltion Wll8 nsked to identify n letter frum 
him (IS officinl II~Rllycr making n rorrlJpl otTer 
lo one whoso \'incgnr hl1~ b~en found defi
cient; the Cluestion nnd tho inlrodllrtion 
of the let\()r wrre held imf,roJ,cr: .. We IIrl' 
IIwnre thnt in Englnnd lind in 80mI:' of th~ 
United Slnt!!R this Illtitude of rross-cltllminn
tion hilS sometimes hecn nllowec\, though not 
without \'rotests thM the PrBctirc ,')ught to hI' 
restricted, In l\1(11!sl1ehu!clts the rule hilS been 
thnt 11 witness I!llnnot be Dsked on cross-cxnmi. 
Ilntion, in order to IItTcct his credihilit\', IIbou\ 
his pllrt in lrnnslictions irrel<!\'nnt to till' issue I 
on trill\. , " We nre sntisfied thllt both wit-
m.'seCB lind parties ought to he protected from ' 
being obliged to cnrountN such COllalerBl 
rhl1rges," Bllt in the Barne volume till' dis
('retion rule was rl'\'crted to: 1888. Sullh'lIn I', 

Q'Lf.!nry. 14(l Muss, :122,15 l\:, E, 77.5 (slander; 
erosl!-f.!Xaminlltioll of the f,lllintiiT to com
plaints of f'llnder a:ld fUIII hIllRU:~l(e ngllinsl the 
1,llIintiiT hy other (Jer!lOIlS, held improperly 
allowl'd in I'X"C~S of the trial ('ourt's disrr('
t.ion; Com, r. SduitTner lIot cited); Dnd it i~ 
hllrd to allY whllt the fixed rule iH to be, fiincc 

l/ 

the fOf<'goiuR "Il~eH no M(,ulcment hao I.crn 
r!'llf'h<'c\: IUU:!, Corn. 1'. Fo~ter, 182 Mass, 
:!71l, fir, l\:. I':. ani (trilll CIJurt's disl'retion ill' " " 

itl'lI!'rul l'olltfl)\H); IOOH, Tllylof t', Schofield, /' 
1:1I r:IIHH. \, 77 S. E. 1i52 (trilll Court's di~
"f!'lion l'onlf(,I"); IO~O, ('OIU, r. Homer, 2ali 
MILKS, fj:!tJ, 127 l\:, I':, 517 (robhery; crOB~· 
".mllJinlition of 1j,'["lIdllnt \.0 II HIIPporwd UI\IIk
rIlpll')" ('\A'" hdd IlIIfllir, hl'rllU8C ur,eon
Hl'il'lIliollK in IJrT1'ri1l1( '",Ihill" Illter til "ocotm· 
dil,t I,i" 11,.,,1,(1); \\J:!I, Corn 1'. I{II \JI 1111 ,'--

MIL"", --, lao !,:, E. 4HIi (ur"'lII or jll~un'rl 
pfop"rty ; I'f"b'-"~ILllllnUlion o[ ,1I'fl'lIl1l1nl 
tl, I.·jlll! "I'"lIotlllll'" in II. .. ,~ollll,uny "f tiro
'"I'~"I' ", "lid II" I', Iiuvill" II l,r .. vl'lll~ firo ju 
ul"ltl",,, .11"11; till' Iutt,·, 1",ld ,,,,t 'mllf"I"" 
! II,.. Irhl ('","1'. d'.'·I.'li"n, till' fl,rtu"r ""t 
1 ..... ,·,1 III",n) :s I',,, ,I'fl' "fll,i"o/ f);,grllr, 
""tI ,ltI~""'. IIHI II.',..,), J" ill ('0"" L 

'1'''1'',.'1', a !\jtlll 'JfJ 'J1n\'lh'~f~ • ""'uKuit,·tij ; 
I~f,~, I '"'" I MII""I'Y, III I '" • .1, '"If" /,:17 ""'1 
1111'1111 ""lItl 4 , ',,'li II tji.,. oj t"fI'''~' ~~f.7. 
('''III , 11111111"'. \11 M" .. ',117 1111/""11)', I"~II~' 
III~ IUI11 '~llh"l"~. "·.IIU/l~ 14 'l,i ... ", ... ,. Kit· 

,,,111.,,11, Ikl,lI. ("'111 , (j"rl",,". \i1J hi .... 1'JI' 
I 1·.,jj'.'I'I~II'" ~H\uhlill ,jilt fUI,,,'I~ tlftl ",,,'I"'" 
"I Iii,· I''') "", "I." II .. , j",ljllI/I'1I1 ·,1 .1,1'1 .",,1, . 
1~,I1" 11'11/, 1'1101,1""11" C "" II', !II., .• '/1 
,,,,"',j'I;"I. III " ,',,,1,,,,,1 / ","I "'h,,ltl.,.j 
HI"',I,'" II ... 1.,1,,1t .. l'l;h' ~JI '·~H'''~II~IJfl. I,f 
I I if",· '111 tl ... fC'Ih,1 "j,dllljl" UIII'~lj.,!., 'II 

1'" .. ,,1 ,1·'IIl II,' •• , WI,d, ",flUH" w,.ul,j w,1 
I ,loP • l,q j. fI.",;I.,I1IH,1 ~t .,Ii 'I Jt/l,.) {1. "h'Ji,dl 
, II I" JlI, ~""4' Ifl' fir fi l' ,III "J,,, 
',1.11',/, ." 'I 'fll' '/,,11. j J' t.I'~.lq'. ,.fl""lI'I',,,,"1~ 
I,~J,' 'j! "'I .1111/1.,,,,,,t ',li.1 ,~'1ff",·~"JJ\ .. tl, .. · 
, If,· I t, .,. 'I,. n" ,If) j "",I J I' "llIlt II f 

lill~ H'-I "~lJtfjl 't11 hi) h , '/hh l'III,d' 

'JI " ,:" h'" ",",' t· t , l,HI,It" PH" fqHJ"'~""i 
• "11'''1. II j \.,." 1/1 jill /, I' IlL'" j~ 
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I'rr.~idrlltinl "rr~ifirntr ',f '·C1lTlmlltntion. rl'
Icusin~ IIhl'r part 'l'rI'irr uf Hl!nlpllI'(' n (Jcr~on 
ronvictcd of fruurhllcnl ronrcallllcnl. of Mg"I~ 
frum n trust{·(, in lliIllkrllpt.r.I·. dnCH lIot pre· 
"Cllt the I'ollviction from beillg u~l'd to dis
I·rr.dit); 1022. Attorhc~'-Gelll'rlll v. l'elll'
tier. 2·10 :\Ia~,;. :.!!i·I. 1:\·1 ~. E. "lOll ("nnvirtiun 
if rrime in 1\ Federlll rourt in ~l'W '!'orll . . 
mitted). By St. l!ll:!. I'. SI, IIrncllllc, .. 
further stutllt.l'S in IUI·I. UllO. uncll!J:!O. thr fol
lowing hizllrrl' produrtinn hll~ "("'0111(' thl' lrill': 
G r In"o ')'\'j' "1' '''1'1 \··rtl·')11 ~Il. 4. "_ • r. _, '. 11 ... lP. con 1 

of :I willH~~s of ('rillll' may"" shown to aITert 
his "rcuihility. CXI'C'Pl. IIH foIlO\\'M: First. thc 
I'rrnru of hiM I'olll'i,·t iOIl of u mi~dcrncnllor 
shllll 1101. be ~howlI" lIf\pr fj Yl'lIrS, "nnlcss 
he hus "l1h~eqlU'lItly beclI I~OIlI·it'tcd uf II ('rim!' 
withill 5 y!'ur~ of thl' timc of his teslifying; 
f;econd. I he rl'rllfll of his ,·nnl'il·tioll of II 
fclony" nOt 8elltcn('"d to Jlcllitl!llliary sllllll \lOt. 
he ~howlI u(l('r 10 Yl'lIrH. 1I111!'~~ I'ollvir'ted 
ugnin within 10 ycnrs. l·I(·.; .. Third. tlw 
ret'ord of his I'ollviclinll of II (,·loIIY" wilh p(,lIi
tClltillry ~eJlt.l·IH'C ~hllll lIot 1)(' shoWIl IIfl!'r 
10 y('UrH frrJlJI ('xpiratioll 01 millir,lum ~('II
tCIICC. IIIllcs~ l'OIlI'klccl (lI(IIill within \0 ~·ears. 
('te.: this intrit'lIlt·ly \llltternrcl rulc. ,,~ " 
~lIide to grade3 of l·rl'llibilit~·, IIII1~t ha\'(' hl'(,11 
r(:I'eulc!\ to the Il'l(islalor~ ,,~. '''llIll) H('('r o( 
HU\lerhumllll insight; I·crt..illly n('ither sd,,"
tifi~ nur l"glll III III Ills rC('ord IlIIythillll like it. 

tohclIlU"N: 1. 11';rlril/~ic 7',.8IinwIIIJ i. I'X

rludeu: I~W.'. Wilhur t', FI1)llu. l/j ~Ii"h. H 
(in 1l(,llcml); IH70. !'copln t'. ':~III\JlI'. ·12 111 i"'1. 
:!fl7.:l N. W. 1I:!7 (HI'XIIIII illlprtlprictil!M); Ikkl), 
I'I·ol.ll' V. WhitHIIII, 4:1 Mit-h, ·I:n. fi N. \\'. ·1,,·1 
(pr".titlltioll; dl!l'ldl!d Oil IlIIoth('1' I,oillt); 
Iilkl. 1Ill1l1ill .. n ". 1'''''(111', ·lfl tonl'h. Ik~. \I :-;. 
W. :!·17. Iflll/,I,' (l1II.tllr!\y pr"""(!IIiIl/IH; illl('r
"O'lr"(' with" third 1"'rh"l1 III II rli"I'1II1 1"'ri,,1\1 : 
III":!. Drl.,'oll 1'. 1' .... 1'''·, ·17 M leo". ·11 H. I I ~. \\'. 
:!.I1 krirn(·.); Ihkfi. 1"'''1,1" .'. 1\11111"1111111111. fiO 
Mkh. III. :0. :!(\ !'i. W. 7117 (Prim".); Ik!ll, 
I{illlllmi t·. H. ,'"" 11:1 tllI"h, 'to. 70!'i W. 
alii. 74 !'i. W. :lao (c\l'Il1rl'(!III1'·" •. ('I".). 
'J 8m/", "/ ('",u.a,'lIIi,ulli", •. '1'1 ... ollll.fl1('\.1'I'.I' 
,..,,,. "f Will",r ". 1'1,,,,,1 IIiIA 1""'11 ,.,II'''I(,d 111 

\\Itli rill, "('"01.1"11"),. 1"""1,1 III 1""'1,1 11 • 

Mill •. 1I1'J1ft,j"." 111'''1'1'111"/11 wl""'1 ""Kllt 11"1'", 
I" ""v .. 1j1"'I,rn"l, Ih1i7. W,IIIIII , 1'1,,1011 I', 
M,,.h, 4a (".wl! 11',\111/&",,1 '111111."."" ""IY "I,,, 
1II,I"'h,, jll,Y "'111'1,,"1('1111" 11,,'11 111r" WIIII"~." 'I 
,ull""" ~1I.1 /I·flul'IIII,Y" , "II ''''1(11 lulll",I .. I. 
I/!;"". wlll'/1' """"11.ljllll~'. "'''''11 ... 1 I', ,,,.111> 
jl, 1/ ... 1I(,w'll,jI II /,,11 '"'1(111 > 11.1" II." 1.1.(111) "I 
M-hll~."". uII.I,"I11 ",lillY ,,11"'1 11,,"u- I"",I,,,~ 
II, 11I11.I,u'''' 11.~iI 1"11' "11111 ",'Iii, ", .11 11.,,1 
1101,1,," ,1111' I, lui' '","1', .11., ,.·11',11. till, 'I'!~" 
"""~ 111_1 • ".", ""II • ..,1 .... ·,1, "',, \\'111' I. UJI· 
":lIlh ~"Ii'I/l' II' I ,,",1 wi".,,, .. }II ".,,1 .. 111 )". 
"j;.tiI'I"'," I...j~ II", 1,,11 fit /"""'" "'I,n,,,, 
III~'" III ,I.,. 1'11111' I"I~"II \\!I.' 1 ... 1,' Willi'.' 1',1", 
1/./1 ",,",',', .'~i'· 1,1 MI, I. ~',JlI II ",.1., J 

I..,. 1III,d, "",.tI,,' '" It. '''1 (" II .. 01, ," (, •• 
"' I'" ,,;1. .• 11 /".111' ' .. I,.., 'I" .. ,j,., 
,,~.~' ", '~ltl> "ui ~"&' f 1"".'1 .. lti"'I· oil I " 

rQrrling to l~irrllm"lllllrl'n. IIrhitrnry I'IIlc~ of 
nrImissioll IInel l·x,·lll~j,. n .., should nllt 
g('llCrnlly he nllowcd"; here thl! witness' 
rhurnetcr WIIR bcing rehllhilitllted); lSi:!. Gille 
v. P~nJllc. 20 Mieh. 1r.7 (I(ueMtions fIB to (ormor 
nrr!'~t~. CI,I· .• cxr.\lIded. merf!ly hl'e:tu~c the d~
(('llIllInt. \Iv milking tI stlltement. did not h~
COllie lin ;,rdinllry witl\('~"); Hi73. DccLe t'. 
I\IlIlJ'~)' 2~ !\1il'1r. Ii!l. 72 (disrrction-rule np
pli' ". ht'r(· tn IIdmit, questions 118 to sexual 
mi' .'fllldurt. in nn IIrtiulI (or dcrcit); 18i,1. 
Hl,milton 1'. ['l·/)ple. :W Mich. 183 (whether 
hi' hlld been rhllrgcd with rrimc. or hOod dc
~crtrd from the Ilrm~·. Illloweel); 1875. BiH~cll 
r. f;tllrr. 32 Mich. :.m7 (cxllllliniltion into l.tl~1 
Ii(c lind rhllrllrtcr. hplel to bl' IlIr~ely in thl' 
trial Court'H disl'retioll); 1t-71;, Snunders I'. 

I'NJJ,le. as Mir-h. :!IS (former ra~"ality o( all in· 
(orlll('r. in dClllill1( with the def(·nclant. inllllir(',1 
into to te~t ('redihility): \l'\i!l, Peal,l!! I'. Kn:1pP. 
·12 :'Ilirh. :!Oi. aN. W. U27 (witneMH to lldultery. 
IIl1nwcd to 11(' n~kl'd ll~ tl) ~exUIII im"rnpri('til~~ 
with other Jlcr~lIn~); 1",,0. Pcople 1'. Whitsnn. 
4:1 Mil'h. 4:!O. 5 N. W. 4fi·1 ('1ucstionR liS to 
"ro~titlltinn. nil owed) ; 11'>;0. Pcople I'. ~il(". 
.j.j :'Ilil'h. OOS. 7 N. W. I!J:! (formcr rhnr~p .,f 
tlwft. udmit.lcI\. Hflll/,/('); 1",,1. !'IInrx I'. Il!!-
1'{'1"ll·~(·II. o\li !\lkll. :1:17. n N. W. ,1311 (IIrn·,1 
for ""n"ioll·(rnud; trinl ('ourl.·~ l'xclll"irm in 
di~rrt·ti(,", nffirrrll'd); I>;SI, IInrniltrlll t'. I'(~,
I,ll' .. \(i :'Ilil~h. It-S. !J ~, W.2-17. Hrmldc Ow,
turd.\'; '1111'~ti()lIH 11M til illirit intcrl'our~e hy I h,' 
('onrpinillllnt Ill!Y"1111 t.he p('ril,d of g,·stnli",l. 
,ullllissii,II'); I ~>;2. Driscoll I). People. 47 :'IJirh. 
·117. I I ~. W. :.!:!I (IIrrl!Ht f"r rnhhl·ry. 11,1. 
lIIiltl'd); 1~!lI). Iklwig ". LIIH('OWHki, b:! Mir-h, 
1121. ·lfl N. W. 10:1:\ (IIrrl'.t nnd rllllvkti'lll: 
1'~"III!\i"g diHI'rf-lion IIl1lrml'!\); 11>112. 1'"""',,, 
". II urri .. ,". !I:I Mid,. fillll. fi:l N, W. 7~\.) 
I WlIlIlIllI'ij (III d II," I i tr; ('llIl1l1lu li\'1' '11I,!"ti!)"" 
rit(lilly Clxd"d(·rJ ill trilll ('llllrt'o rHftl'rt·ti",.): 
I"H2. 1'(·",/1,· I', F"o"·. U:I Mid .. a),. II',! :>1. II' 
W:W (I IIut. III' hlld hIli''' IIrre,.lt·rJ ("f '111011"'1 
(·ri" ....... lI"w('d); 1)'112, PIlI'pl .. /'. I{IIIIII'T. u:\ 
Midi. 'l~fj. lIao, f,a N. W. )'2/1 I.wllllthor 1,1' WII" 
", tI", III. hit o( (Irillkinl!. "~(·"I.lu'I); 1,,(1:1 
l'lu,!,!u ". Mill., 11-1 Midi, IlaO. 1):17, M !'i, \1', 
·1),1> (1'1" •• ,,,, .. ,,,1111111,", I" dll.NtiIY, "Iud. 
"r I'\lIloll,y 1'~'"I1,1 10 .. 1,.",/ 111 hll''''II''II 1111' 
"II',hl'lljl), III II f""11I11I 11'111.11 •• ". 111,II.iIlM 
"ltld 111"1111 II(~ frlill , .""I'/'. ,1i"·llIlj,,,, .• "1'''' 
"(1('101",,. ('11m 1 /""11 "II ... , j'"I.,Ii"II""o, fI'''''' 
""'" 1111,1111/1111); Ihut,. 1"'''1,1" " li"II,.., 
11111(1, ,,, .. Mi,'I, ,! I)lj , 'I~ N W f",I) 111'"0111"((' 
II,,,,,. I,~ '".'1 I .. "", ,jllll.I, .1,,,,,, II", ~fJul' ". 
,'1(1," .. 1, "'/I 10",,1.1, •• , I,,, II"" 1,.,," """."", I". 
11"11111 djl,,,~ ... ,,1,/, W,llllill,,'II, IllII'/, I(Ii •• 
01,·". II "" I Ii' Mid, .11, '/II!~ w ;111, '/l 
hi Vi' '1:,11 ... It, ' wl,", ",. I/~.I IH~ ".", ,.<,." 
"'"1 .. 1",1 • "'/I''''''~ I,.' '(~'I ~"I" I •• tI" I'."" 
fjHJI~H,j I,. II:, UII ".' JfPIII!" "'P'/i1J ,1,1, '11flll " 
,I, .. , .... j.",,1 ,.'1, I hV11. '~' .• qJII' I '~II# H,I I. I 
11'1 "'1", ;iil /11 '1 W /,1/ • II H,,"''''~'' 
"jIH,IIII,q"h I'''" 1111'i Itl.~1 "". '. ~IJ!'" '/,.",.-,. 
''''''1 1'"",1. , 1;"1\"",, III '.11' I. I /I 

. I'. (III Ii,,, '" "1_' ",1/"" .. 111",1".,1' ... /1 
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~cr quotation «upra, l !lFi:l): \!lOO. I'c""I,' ". (lIlunh'r: "ros~-exuminl\t iOIl of drfendant III 
Gotshull. 123 Mich. ·li·1. ~;! :... W. 2701 (qllr~- con\'ietion of \'urioll~ fcl"lIie~. ulloll'('d): 1021. 
tions as to witness' attempt ut huiddc. wife- :,ir,lzinski t·. Cnryl'll. 21TJ "Iieh. ·IIIS. IS·I N. W. 
bellting. nrson. ('te.. excluded. where tho ·Ii/l (UUlolllllolJile c"lli~ion: CfIl~M-cltulllinati{Jn 
cross-examiner hnd no expC!~tution I' lit tho of defendunt 10 three former ,~oll\'ictiolls of 
fncts would be admitted IIIld the attempt (·rilllc. allowcd). 
wn., merely to mise ~u~pieion): 1{)00. PCr.-ptl' r. :\lIsSE~()T.\: 1. e.rlrin.~ic T,·stirnorall.· 1!l2!. 
Turney, !~!01 l\!it'h. 5012. sa N. W. 273 (quc~- Htlltt' t·. X,·lsl.IlI. loiS :\lilln. 2STJ. lsi :... W. 
tions aK to prolJOsuls to steul cllttlo. IIl10wed) ; SIiO (IllUrdl·r). 2. Scow ,,/ Cru3s-c.ramiraaliun.· 
IIlOI. Lllnge I'. Wicgand. 125 Midi. (H7.)'5 1.171. McArdle 1'. l\1l'.\rdlc. 12 Minll. IlS. lUI. 
N. W. 1O!J (how lUuny times Ih~ witness' lOi (1IiscrL'lion of tl\(' trial Court: hero. "H'IVe 
hu~hand had heen arrerited. etc .. exe\ude,II' ~·ou 1II0fl' thull (Inc wire Ih'ing'!", ndmittcd): 
1U01. Pel)ple 1'. Higgins. 127 Midi. 2!l1,'" Isil. ~tatc I'. !'IlcCartl'Y. 17 Minn, iG. 1:\.1. 80 
N. W. 812 ("I'rtllill o:ross-cxllInililltioIiM t.. (di~l'fl'tifJn of the trial Court cOlltrol~: herc, 
rharacter. held prolll'r): 1\)01. Tra\'is I'. "Did YOUllot ~Iellill gUll ~ince these cases hn\'1J 
Stc\'('n~, 12; :\lich. OSi. )'i N. W. S5 (crfJ"s- nri<I'Il·!". adrnittl'd): IDOl. State v. Rel1~wirk: 
examination 10 illicit fl'lations. excluded. citing s,j :\Iilln. I\). ~S:\. W.:!:! (whether the "·'tness 
Pl'opl" f. :\liIl,,): IUO·I. Pcople r. Dowl'll had 1""'11 arrcsted. l'xclutlt'd): 11l03. St.'!tc r. 
131j :\Iio'h. aou. !HI X. W. ~3 (l'eople v. Got- I\ill~. hS :\liI,n. lili.!J:! X. W. IlG5 (trinl Court's 
shall. sliwa. r"lloweti): 1U12, Yanelli t'. Lillll'- dj,'erelioll): HlO;j, !'Ilnlone r. Stephenson. 94 
john, li:! "Ii,·h. Ill, 13i :\. W. i~a (fal:!(, :\Iilln. :!:!2. 102 X. W. 3:':! (ri\'illlrson; quell-
rcpreselltlltillnH ill ~('llinG land: "r069-cxnmi- ti'lIIs liS to Ilomcstit' lllorais. elc .• held im"ro,)oo 
nation of cI"rl'lHlanl to otllt'r false method~. !'fly IIlIowed in thl' trial Court'~ discl'etion); 
III10wl"l); Hila, LUlld,· I'. lJl'truit Gnited H. !!JOr" :;t.atc r. BrYllnl, 9i Minn. 8. 105 N. W. 
Co .. In :\Iidl. a7·1, l-la X. W . .j,'j (persollnl \Ii-! (liquor ~ale: cross-exUDlinlltion of the 
injurie.: rro",,""Xlllllinali,m of Ihe womnn to prosl'cutilll( witness 118 to II reccnt forgery. 
her past UIII'hIlSI<' lifl·. h .. ld allo'.'!n"le in tlH' flight, ILlld IIrn·st. held properly excluded: 
lrial COllrt's di"·I' .. 1 i"l1 ; w ... icwillg prior fOfl'Going ,'nses lIot f'ill'd); 1 !l00, Stntc v, 
r.a'l!s): 1!lli. I' .. opll' I'. ('utll'r, I!li :\Iil'l •. G. I'l'tefSlm.!lS :\Iillll. 210, lOS :->. W. G (liquor-
Ilia X. ,,'. ·wa (wir,,'s lIIur,j,or "r husband: " .. Ilill~: trill I Court's oIi,"r,·tj"n confirmed); 
"ross-I'xalllillatioll of <1('[('1101:1111 to arts of IOOi. Stnte t·. Quirk, 101 Minll. 334.112 N. 'V. 
Im'·/HlSlit)'. h,·lo! "11011'11111,,. a~ "("l"'lillg credi· oI011 (murder; "rrJss-exarnillatiulI "f the dcfend-
hility. in IllI' trial ('ourl's tlb"retioll: People v. unt tu hiM gumblillg pureer. held not improper 
Mills fl'pucliatl,d; LUlld,· f. IJ. L'. It. Co. in disrn'lioll): J!lOn. ~llllc t·. Fl)urnier. 10& 
:,pprO\·I·d); IIlII;. For,,),lh l'. Nostrand. 201 Minn. ·IO:.!. 122 X. W. :1:!11 (cro8t!-l'xuminlltion 
Mi,·h. r,:;;o,. lIi7 X. W. lOO:.! (fraud in reul hid illl(JI'''I'''r on thl' rurt~); 1920. StilII' t·. 
,,·;I.ut<' :<1I1"S-"I)lIl1uis"iuns; "r,,~s-cxuminlltirJll T, vlor, IH Minn. a77·. 171i N. W. Ol/j (in· 
IIf plaillliff 1,,·1<1 100 IIroud). 3. J>ril'ilfOt: d(,I'''l1t liI,,'rticH; ~rrJbs-cxliminutilln of d(l(end-
fI(lIIi"., /)ifiumci"u ,1".,,/'1')', i~ 1111t. rCf~oRniznd: unt til other Kimilur c'lIIduI·t. held impropcr 
1:-:1\7. Williur )'. FI""d. Hi !\Iio·h. ,1:1. HIl.lJlr; Oil tI", r,lrlli: IIl1l1nm. J .• cli ••. ): 1U20. Wolf r. 
Ikl\\I, ('1<'111"11" I'. C:oIITlld. J(j :\lkh.I74 • • "m/'/e; MupJ;()ll. 141} Milill. 174. 171):-':. W.:lW {twtion 
1"71, :-itwlIg ,'. 1'1")1'1". ~I !\Iil·h. I. 7 (rlllll! fflr I1ltc .... llries lumi.lwd II. d.,fendllflt·s wilc: 
IIP'''''''UI/'il); 11\711. I','"plc f. 1\11111'1'. 42 I'rflSH-exllmllllll.iull tl) IlIdldUII!lIt fl)r hll·.,"t 
~Iidl. :.!1!7. a :->. W.Il:!7 (WiUII·.8 I" 1I<1l1ltN~'); not lillowucl); 1IJ~I.l:itlit" t'. Nel"'fI. 14" Minn. 
IkktJ, 1""'1'1,' I. WIJitlll./l, .\:1 !\Ii"',. II:.!!). r. 2)'5. 181 N. W. kflO (/Hurd.,r; trlul CI,lIft·. 
N. W. ·1"'·\ (prl •• litllli,,,,); I~kk. P"ol,It!'" Illbl'retilll1 hl,lel In "ofltrl)l. Ii'; t<) iJlbtIlIH~e. 01 
Md.,·,,, •. 71 Mid •. :1fP.I. a~ N. W. III 7 .• ,'fII/,I. lorllll!r mlti"'JIlilll"l l.y lj.d'·'Hlunt). :I. ,',it·-
11'''1''' IlI'o .... ""rik). .1. 1't/ll(.ir/i"" 01 ,'ri"" i/'Ve !lgai",' Oi.orrlti"f} A "0""": Ikl·ll. Hlutu I'. 
1'''''11). I •. 11111 •. , I ~.'ifll 1'1""",,1 ',/1/.'. , ·llIk) • Ullljll~ky, a Mlnll. :lit!. 'Jr.7 (n:l·"'"ldlIIlK " 
'·',lIv"'tl',II. 11'''''' tl.,,'III,",j ~<lIIII.'II,I., III tI,,, 1"'~.it.I" l,rlvi\t'l!tI r"r 'IU"OIIIJ/II l/,"dilll! IAI 
'"II'Jlyilll! II." .. ,.: Ik117. WIII,'II" 1"1".,d. III "'I"lIn"!" (,r l!itlil .... 'u". '''I,,,,lillllll,, lilly /iatld 
Mid •. ·111" 111(""''''10 1'11"",."\. /111111, / ·I"I'WII. '1l.lirll~li'J/I Ill'twIII'" "011,,11:1',,1 111111 11111 1..,lu I 
, /"1111'11'1. III Mi,·I. I'I-I . .,,/i/oif. Ik711. ')"'~ir.· mutturo, lJ'I"I'1I111l lliu fI't., 11.11111," privil"II" 
t,,,", 11.,.1111. 'JI Mid. 1,111 1I1I.llIIn,wlIl "I ,I,t/,. 111)1. '·',V"f I/Iqlh". 1IIIJluly tullllil'lI 10 
",, 11 11"",,,,./, Ikll:.l. """1.111 ,. \)1'1 • .,.11. 47 .1I"w 1,,fUIII>, 1'111. willritl It.", .. , lil"lt. iuu\,jlll( 
Mid. HI). I f~ \\ nl /III /t,· .... ,,,I,. Ihl)/i, Iii" wl,,,I.· /lliltl'" ttl til., ~"'jI,'1 di.'·Iull',II 
"''''1'"., M''''.U''''II'', ,.11 1\11,1, 111. JI. ~I) "I 'h" 1'1,,/ (''''111, 1'~"IJ!l1P '.1"".11""10111,1,,,1 10 , 
N \\' '1111 1111 "."'" ,,,11 I!'IJII. ",·It'I~' .1,lIw I""", "/1"", i (·"""i./I,,,, '" ('",,,,, 
1..,,,,,,,01,,. "J Midi I)~I ·lli N W 111.1.' fil'II ~I I'll.'., IIf,lli ('1",,1.·,1/1111., 'ill") 
, ""ii'" "/I,,,.,,, ') II/lUI. "''''.'II~' MI'''I IbV/" ~t., .. " ".'10". iii Mill" 'JI,t" H r.. W 
~." 6 II I .. "1 ~/I'I, 1/, 1111, r-; \\ I,'IJ fll, '··"11 ...... /. ,,·,1,,'.111.1/,,'111 1/1"'<' "."111. 
Ij'I~I.'Hlh'Hi I,' "II d'I""1i 1/" IIIHllllld II1II HI "/O,UJl/lt 14\\0 1I1~"f';"IHhld. '1I.'IUn~; fJ,.: 
"",1 '#ll"ji •. ~j" I "'t,·illl "'IJlI' 'AI.lulI",l,} "'JII,'hldl 'u~ HII ".11 tf:Jl'jl,1 .IIIJ 'HI 1 ,.,.,11'111' 
1'1'1., ". '/,1" I'.' "'''I, 'l', "I,,'. I,ll II.'·, I" ~"'I",,,,,,I,, . 1111,,,. 11,,\1,,1 •• '1/1 .. ,\1, 
I, \, IIJ~/' 'IHllj' J "lit, Jf'liJ111 ~ ,,. •. ,UII/'6 j,.., ... ~U/.'IJIf.d."I,,,'I~f~/. h' •• d~' 
''''''''.".,.~I, I'll ~,j,oj, ·11" 1/,1/ I', \II' "'I'} .... / .... , ...... f.! MII." ')i~1 ." I·, III' j'/~ ,""I, .. 
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any un~perified •. rrim£'" 8uffiriNlt): 1.'199. 
Harding ~. It. Co .• 77 !\linn. 417. &0 :-;. W. 
358 (personal injuries; qUC81ion to plaintiff 
as to con\'iction for drunkPlllleHs. allownble; 
Sauer CBOle appro"ed); 1915. Brennan r. 
MinneBlltn D. &: W. R. CI) .. 130 l\linn. 314. 
1,53 :-;. W. 611 (n m<'re indirtment is not nd
missibl!'); 1915. Th(jrnp~"n t·. 'Rankers' M. r. 
ln~. Co .• 128 :\Iinn. 474. I.SI :-;. W. ISO (under 
Minn, Gen. St. 1913. § 8504. COll\'irtion of 1\ 

misdemeanor rnny he shown. nnd on ('ross
examinntion the nature of the oIT<'nce; herc. 
an attempt to kiHs a marriN] woman. as an 
aS8ault); 19H1. State r. Priee. 13.S Minn. 159. 
!flO N. W. Gi7 (murder: rro~s-examin:ltion 
of def('n(l:lIlt to details of former <'rimes of 
which hI' admitted cOll\·irtion. allowed). 

Mlsslf'~IPPI: 2. Scope 0/ Crns .• -exflmina
lion: Code 1906. § 1923. Hem. § 1583 (quoted 
in/ra): 1S.59. Anon .• 37 Miss. ,54. 58 (hastardy 
a question to the ('omplainant. us w former 
intercourse generally. excluded. ns exceeding 
the "latitude of inquiry" nece~sary "to in
form the jury of the character of the witness ") ; 
1870. Head r. Stnte. H Miss. 7:lt. 735. 751 
(allowing n question to u woman ns w heing a 
prostitute): 1~96. Turker 1'. Tucker. 74 :\1iss. 
93. 19 So. 955 (t,hnt a femnle witness wns in a 
brothel when arrested. excluded. unchastity 
being irrl'lemnt); 1902. Mc:\lnst~rs r. State. 
1'1 Miss. 374. 3:1 So. 2 (murder: cross-exam
ination of def'mdnnt's wiff' as \.<) ha\;ng has
tard children. held improper); 1004. Ivy". 
Statf'. S4 Miss, 2G4, 31l SI). 265 (murder; rross
examination of the def"ndnnt's miRtrcss Il~ to 
her childr£'11 by other fllthprs, held improper) ; 
1907. Starling 1'. Staw. S!l Miss. :!28. 42 Sn. 
708 (to n defendunt. wlwther he hnd been 
rhargcd with allY "thl'r ofTencc. ex('lueled). 
:1, l'ririlcoe aaairlS/ JJi"flrcsrillfl :1 ""Wer.': 1870. 
IIrr,o:! v. State, SUpr:l (prh'ile!!e rer.ognized for 
questions u'll<iing \.<) .. hring tl"'m in to di~grn"c 
or r(~Jlronrh "; her.! Hnitl of (IUf!Htions as til fl. 

woman'A prostitution): Cod" I1)0fl. § 3017, 
IIllm. § MOoS (privill!g£' not \.<, "btuin fnr wit
n"A" hpfor" r.'·gi.lutllrl'); § l():!:!. IInm, § loS'ia 
(quot"') ill/m) , 4 1.',,,, .. ;<'Iioll "/ (.'rim_: 
Cod" !u0t). , HI;!:!, 11"111, § l.'is:! ("IIny witlll'"" 
//lilY l>t· l'xllInillcd tlluddllg Iii. illu·r<·.t ill th(' 
"IUJ"" ',r lail1 f'!},. VIf'I illn "f UIlY "fiuw, ""d IJil't 
'U"~WUr" fUU.}' bit "oulru.di,'ll"J. ulld Id.; iUU,rt!l1t 

f" hi" "f,uvj,·ti"" "( I, "(llIll' f·!'jf.lilJli"lwd hy , 

"tlH'! t,\'iduIII',.; uud It ',,'lfllfl/llti hlwll raut b,. 
"1"IJfIU~'1 ttf"U IUU~WI't'lHi UflY f,IWttfjlJlI, uUltc,d,,1 
"",.j ,.,ju\'IlUI, u"JUtt,. ll,,· ,,,,,,Wett W'Jultj .'xIJUtW. 
1,',11 tJI l'rHulfllll 'i(Ubt!I'llli"" ',r P"uI,lh"'); 
IUIJf,. 1'"",. (/)1111) ", H'It'.·, "' ... M' •• 1:111, all /'i", 
III If"" 1''''I" •• I.'rllllo "Ilil'i! i. Ittll.l" tl"'l 
I",livldl"". ", ,'nil ... L, d!t"',,,,Jlt 1',,,,,,fJI hll 
I,,.,~,t ",,,,I.'ett tilif wHljl,ftlt h".1 ,,' 'i,III ,IIIUI,f,j 
I,JI, ""II.,t~,."q.,.. '" '" ",.,1.' t,el dff~lt (ur .Id" 
f,IIln"" 1',IIIt" I '"I,)· ''''''d , r~'",(' t~rl (\JI"" 
'I,ll, ',i" Ii" III ' ... .,,,ill., I .. , "II: 1"1" ,·t!II'WJ 

~t'UU"1 III I 1.""",4/' 'I',II',Ollltll1 ,..1 .'. 

01'1,1.·' 1'",1 1./,,1, , II /I,V "/11 /II" l'J 1 1\." 

'll1.,wlilli I"" '.t' f~ It' "",I1,,,,,lj/,,, j,,!,d l"t""IIIII" 

ance to he shown as trai ts of general charac
ter. on the principle of U 923. 924. an/c): 
1889, Stnte v. Tnylor. !J8 Mo. 240. 245. 11 S. 
W. 570: 1895. State v. Sibley. . Mo. • 31 
S. W. 1033 (unchastity of a woman): 1899. 
State v. Vundiver. 149 Mo. 502. 50 S. W. 892; 
1905. Wright r. Kansns City. 187 Mo. 678. 86 S. 
W. 452. 2. Scope of CroR8-e:wmination: in this 
Stnte must al80 be compared. on this subject. the 
citations post. § 1885 (cross-cxamining to one's 
own cuse) and §§ 2276.2277 (waivero{ pri\;lege): 
187S. Stllte I'. Clinton. 67 Mo. 380. 390 (de
claring the same freedom of cross-examination 
(or n defendant as for any other witness): 
l~SO. Muller r. Hospital Assoc .• 73 id. 242 
(affirming the opinion in 5 !\Io. App. 401: 
admitting any facts tending to shake credi· 
bility by injuring the charneter; h£'fe a que,
tion to a Cutholic priest whet.her he hnd broken 
his \'ows hy marringe sinee orrlinntion wns 
allowed); 1890. State v. Miller. 100 Mo. 606. 
G21. 1:3 S. W. 83:;, 1051 (whether he had been 
in the penitentinr~·. ndmitted); 1892, State 
r. Houx. 109 Mo. G5. l!l S. W. 35 (Qllestions ns 
to "specific art.; of alleged immorality ('om
m£'ncing nt n period twenty yenrs pre,·ious. 
etl'.," held improper); 1S9:3. Stnte r. Hnck. 
118 Mo. \)2. 2:1 S. W. 1089 (questions whether 
.he had" kept girl. for the purpose of prostitu
tion". held proper); 1894. State 1'. Gesell. 
J24 ;\10. S31. 27 S. W. 1101 (thc rule said 
(I) \.<, exclude .. "pecifie past delinquencies ". 
hen' ndultery of n womnn. but not" facts which 
go tn ~how what the gellerul moral charurter or 
replltation th<'refor arc. and whnt the general 
mornl character or reputation for truth": 
hut this scemH inconsistent: (2) to prevent 
"raking in the ashes of long forgotten Bcan
dills". lind a numher of other processes of 
rhetorical indefiniteness); 1li94. State I'. 

!\Iartin. 124 !\Io. 514. 28 S. W. 12 ('Iuestion as 
to how mnny times he hlld bern in j,dl. al
lowed): 11:;95. Goins I'. Moherly. 127 Mo. 116. 
29 S. W. !Jb5 (dis('retion of the trial Court); 
ISII7. I1llncock v. Blllckwell; 139 Mo. 440. 41. 
!i. W. 205 (an inquiry into domestic troubles. 
"xdudl'd): Ib98. State ll. Grant. 144 Mo. 56. 
4li S, W. 1I0a (I'u"t.om IlH to taking whiskey 
homo with him. (!xrllJded); WOO. !illite r. 
lillie. IW MI). 102. I}fl H. W. kbl (II defolldlmt 
tnldng till' ~tllnd "alltlot he "ro~.·"xumill('(1 \.<1 
othur "lYl·tr'·t'~ Iwt tllrowinlt Ught 011 til<' "'U' 
"hllrlll"); (")IOI'<lr,' , 2:!70. 1'".1); 190a. Htute 
1'. /I('.I'd. 17H Mo .• ~. 76 H, W, ll71l (cru"!' 
f!tuwillutioll tt, ,. f"lUi;!" witn('"~ '''lving lUI 
illfillithlllltlj "'IUd, ""Id 'l\Juwal>l .. ill ,Ii~"-r"tion) 
IlJlJ1. Htllt" c'. /.II"". :lOI Mo, OIl<!. 100 f;, W, 
">17 ('·r" •• ·.·lllluirllltlllll III tIJ .. fnct. (" " dew, ... 
"ul,It • • 'r"/If·, 1I1I"wl'<1 I" th~ trllli Cflurt'_ diN' 
""'Ii'/I'I, IVI:!. !'Iul., ", /I,,"','tt. :!·I:! Mil, 0!7:I. 
H" H. W, 71m 1(·", ••.•• .,llIlfrIlIIJ .. /I ',1/ hlll,rlll"'r 
• ""d'll'l.. ) .. ,/,1 ""I 1t/II'/')llI'd\' /'."1",1",/ ill tIl<' 
Itlll' I ''''lII'" tli."''''''JII); 1lI1:" WI,",IIII1i! ,', 
lI"w.I'·II, ;:,,'). \1., 11i1. 1111 H \\' 7H III"t 
"1"(1/ I, IO~1I 1'11'1111 t', 1IIII,·I'/IIlI'I. :':"'" M .. 
;tllll, ~/r, Ii VI' "~If) Itt,II,tI' " I II, •• "lllt/.ilfU' 
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tion of defendant to other crimes. not admit
ted); 1922. State v. Lasson. Mo. • 2:JS 
S. W. 101 (robbery; cross-examination of 
defendant as to shooting crape. bootlegging. 
etc.. held improper). 3. Pritilcgc against 
Dugraci7I{J ArnJwcrs: 1851. Clementine v. 
State. 14 Mo. 115 (recognized; but only for 
matters not "forming any part of the issue 
to be tried"; here presence in a bawdy-house 
was held not coverpd by the po'hilege); 1880. 
Muller v. Hospital Assoc .• 73 Mo. 242. affirm
ing 5 Mo. App. 401 (rt'pudiating the privilege) ; 
1881. State r. Talbott. 73 Mo. 359 (assuming 
that the prh'ilege applies where infamy is 
directly involved); Rev. St. 1919. § 543!l 
(\\;tne5s examined as to conviction for crime 
.. mu.t answer any question relc\'ant to that 
inquiry"); § 5040 (corrupt electoral prac
tices; no prh'j)ege fur degrading answers). 
4. COllviction of Clime: 1878. State v. Hugan. 
f)S :\10. 215. semblc (admissihle); 1887. State 
r. Loehr. 9:J Mo. 10:1. 5 S. 'V. 6!l6 (larceny. 
admitted); 188!l. State r. Taylor. 98 Mo. 
240. 244. 11 S. W. 570 (a mere misdemeanor 
or violation of local ordinance. excluded; here. 
frequenting a bawdy-house); 1890. State v. 
Miller. 100 Mo. 622. 13 S. W. 832. 1051 (of 
any crime. admissible: here. that he had he en 
"in the penitentiary"); 1893. State r. Tay
lor. U8 Mo. 153. 24 S. W. 449 (that he had 
heen in jail for larceny. allowed); 1894. State 
v. Pratt. 121 Mo. 566. 26 S. W. 556 (similar) ; 
1894. State v. Smith. 125 Mo. 2. 28 S. W. 181 
(of a felony; but" not a mere misdemeanor") ; 
Hev. St. 1919. § 5439. Laws 1895. p. 284 
(quoted ante. § 488; admitting conviction of 
a "criminal offence "); .1895. State v. Don
nelly. 130 Mo. 642. 32 S. W. 1124 (restricted 
to infamous crimeR; excluding a con\;ction 
for gambling); 1896. Gardner v. R. Co .• 135 
Mo. !l0. 36 S. W. 214 (an" infamous crime". 
but not a misdemeanor; here. excluding a 
t:onviction. for disturbing the peace. and an
other unspecified); 1897. State v. Dyer. 13!l 
Mo. 199. 212. 40 S. W. 768 (petit larceny. 
admitted); 189S. State v. Grant. 144 Mo. 56. 
45 S. W. 1103 (selling liquor illegally. exclu
ded); 1901. State ~. Prendihle. 165 Mo. 329. 
65 S. W. 559 (" convir.tion of anything less 
thun a felony doe! not impeach a witness ") : 
190a. State r. Blitz. 171 Mo. 530. 71 S. W. 
1027 (under Rev. St.. 1899. § 4680. Laws 1895. 
fupra. the con\'ir.tioll may be of an~' criminal 
offence. including misdemeanors. for impeach
ing olthr' the IlccuHed fir /LilY other witncHs; 
prior d"ri."IIl! repudiated; the H\utute held 
It) "II\(> rh~nged the ltLY;); 1903. Chouteau 
L. de L. ';". '. ChriBmaJl. 172 Mo. 610. 72 S. W. 
1062 (ft .. :~·:'/Ing Slate v. Dlitl. 8111',a); 190:l. 
Staw ~. Thornhill. 174 Mr). 364, 74 S. W. 8:l2 
("oClvktlrm for I!lImbling. II mi.dcmeanor. 
ud,IIIIU',j; wnr.. Hlnl" ". II,·u",Lt·k. Iii\) M ... 
:/\/r.. h" H, W. ~I (.Iulllt<· 111'1'1(,,<1 til "1I,,w 'lUI'.' 
Ii,,,," ILK t', " '1I("d"/lWllllllrj; IUOr.. Hlnu. "'. 
HI,I",,>·. 1111 Mil, );7. \In 1'1, W . III (1,"\ II,,' 'IU'~"' 
li"/I -1,,,,,1<1 ".1, ,!lr""lly f'" ,.Iw ""uvi,!tiull. 

VII'.. II -:,!II 

and not as to being in the penitentiarY. etc.) : 
1905. State ~. Woodward. 191 Mo. 617. 90 
S. W. ao (compare the rule of § 1270. p08t); 
1907. State v. Brooks. 202 Mo. 106. 100 S. W. 
416 (conviction for manslaughter. admitted 
against defendant as witness): 1907. State 
11. Arnold. 206.1\10. 589. 105 S. W. 641 (con
viction for misdemeanor. admissible): 1917. 
Stat~ r. Willard. Mo. • 192 S. W. 437 
(murder; cross-examination of defendant's 
character-witnesses to his conviction for 
counterfeiting in Wa.-hington in 1901. ht'lri 
improper: the prior misconduct must be .. so 
linked together in point of time ILl! to leave no 
sufficient time or place for repentance"; this 
is unsound; in the first place. the rlliing ap
plies it to a case falling under the principII' r)f 
§ 988. post. not a genuine one under the present 
principle; secondly. the theory is totally un
sound. for what counts is not repentance. but. 
change of character. many repent. but 
few change; thirdly. the situation calls for 
un actual chllnge. not a mere possibility of 
ciulIlge; fourthly. in practice. no such line 
could be drawn hy trial Courts. "ithout a 
theologian's or psychologist's ad\'ice); 1!l22. 
Page r. Payne. Mo. • 240 S. W. 156 (judg
ment of pluintiff'M dh·orces. not admitted to 
discredit him. the defendant not ha,ing been 
a party). 

MO:iTA~.~: 1. Extrinsic Testimony is ex
eluded; He\·. C. 1921. § 10668 (like Cal. 
C. C. P. § 2051). 2. Scope of Cro8s-examina
tion: Re,·. C. 1921. § 10668. supra; 1895. 
State t·. Gleim. 17 !\lont. 17. 41 Pac. 998 (ex
eluding a series of questions invohing all kinds 
of degrading matt~rs); IS!l9. State 11. Yellow 
Hair. 22 Mont. 33!l. 55 Pac. 1026 (reasonll for 
discharge from army. excluded); 1899. State 
r. Shadwell. 22 Mont. 55!l, 57 Pac. 281 (to 
"'hom he paid rent. allowed on the facts); 
1 !l04. State r. Howard. 30 Mont. 518. 77 Pac. 
50 (cross-examination as to being under ar
rest. allowed on the facts); 1904. State ~. 
Rogers. 31 !\lont. 1. 77 Pac. 293 (questions as 
to a plan to commit another crime. l'xcluded) : 
1909. State t·. Crowe. 39 Mont. 174. 102 Pac. 
579 (cross-exam:nation to the witness' prior 
misdeeds. excluded); 1!l12. State v. Biggs. 
45 Mont. 400. 123 Pac. 410 (cross-examina
tion held properly limited). :l. Pririleqe 
a{}ainst Disgracina Answers: Rev. C. 1921. 
§ 10674 (like Cal. C. C. P. § 2065); § 83 
(prh'ilege abolished for testimony befort' 
legi~lative committee); § 10846 (privilege abol
iohed on trial for promising legislative hribery) : 
§ 130a (privilege declared for wilness before 
military court): 1895. State 11. Black. 15 "tent. 
143. as Pac. 674 (privilege recognized: here. 
u ('"n \'iction of feloIlY). 4. Cunl·ie/ion 0/ 
{,'rimt;: H(·\'. C. 1921. § 101174 (,!on\'ictioll /,[ 
"r"IIJI'\' ". IIdrni"sil.l.·); nti\,. C. W21. § 11m3 
(H n lH"frilHi "flll\'j"tt!d of flUY OO'CIH~C" ht ('om
pel'·Ilt. "lit" tit .. rllll"it!tioll mllY he (lro\·/·d" 
to ilnl"'"'''' hilll); I hilI'>. HIli\{! r. Black. supra 
(I,,J""j'. ,ulr"illt'd); HI:!I. tillll" I'. Stein. Ill) 
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Mont. 441. Hill Par. 2.8 (illegal sale of liquor; of fact to be determinl!d at the trial. in "iew 
under Rev. C. § 8024. cross-examination to of the appearance of the witness and all the 
conviction (If a misdemeanor is not allowable). circumstances of the C3se "); 1879. Merrill 

NEBRASF.A: 1. 1910. Wilson v. State. to. Perkins. 59 N. H. 343 (trespass and injury 
87 Nebr. 038. 128 N. W. 38 (defendant's de- to health by being expelled from a house; 
sertion from the army); 1914. Koepke v. whether he had not been expelled by legal 
Delfs. 95 Nebr. 619. 146 N. W. 962 (bastardy; force fr:>m every house he occupied within 
extrinsic testimony to plaintiff's intercourse ten years. held not improperly excluded; 
with others. excluded). 2. Scope 0/ Cr038- "how far justice required the cross-examina-
uamination: 1894. Hi11 v. Statc. 42 Nebr. tion to go in that direction wae a Question of 
503. 60 N. W. 916 (the discretion of the trial fact to be determined at the trial term"); 
Court shall control. quoting Real v. Peopl!!. 1895. Lesser 1'. New Hampshirc F. Co.. 68 
N. Y.; here admitting Questions as to fOlmer N. H. 343. 44 AtJ. 490 (discr'!tion of trial 
arrests for vagrancy. etc.); 1897. Myers v. Court; here. in an action for price of goods. 
State. 51 Nebr. 517. il N. W. 33 (rape; ra- Questions as to defendant's financial l'arcer 
peated insinuations of unchaste r.ondurt of allowed); 1901. Challi8 v. Lake. 71 N. H. 90. 
the complainant. 8emble. improper); 1905. 51 Atl. 260 (malpractice; that he did not 
Ra,ee v. State. i3 Nebr. 732. 103 N. W. 438 possess a physieian's license as required by 
(criminal libel; cross-examination of the ac- law. allowed on cross-exa~ination of the de-
cused as to domestic rl'lations. etc .• held im- fendant). 3. Privilege against Disgraci'lg An-
proper; no lIuthority cited); l!lli. Goem.!un awcrs: 1842. Clement 1'. Brooks. 13 N. H. 92. 
v. State. 100 Xebr. 772. 161 N. W. 421 (former 98. semble (prh'i1ege recognized); 1866. State 
arrest. excluded). 3. Privilege against Dis- v. Staples (cited supra). 4. ContV.lion 0/ 
(lTa.cing Answers: 1894. Hill t'. State. &UI>ra Crime: 1838. Chase v. Blodgett .. 10 N. H. 22. 
(intimating that such 11 privilege exists); 24 (held altogether inadmiS8ibllJ. on a misun-
Rev. St. 1922. §§ 8844. 8848 (answer which derstllndii1g of the principle of § 9i9. ante; 
would tend" to expose him to puo!i(; igno- probably the only case of its kind in our law. 
miIlY." not compcllable. except for con~ict.ion except in New York) ; 1842. Clement v. Brooks. 
of felony). 4. Conviction 0/ Crime: Rev. supra (left undecided); 1850. Hoitt v. Moulton. 
St. 1922. § 10139 (quoted a'ite. § 488); 1900. 21 N. H. 5::12 (approving Chase v. Blodgett); 
Young Men's Ch. Ass'n r. Rawlings. 60 Nebr. this error was corrected by statute: St. July 
377. 83 N. W. liS (conviction for offences 13. 1871. now Pub. St. 1891. c. 224. § 26 
below felony. inadmissible under statute). (quoted ante. § 488); 1909. GenesL r. Odell 

NEVADA: 1. Extrinsic 7'c8tinwny: 1876. Mfg. Co .• 75 N. H. 365. 74 Atl. 593 (conviction 
State v. Larkin. 11 Nev. 314. 330 ("specific for drunkenness. excluded). 
acts of immorality". excluded). 2. Scope 0/ NEW Jl::llSEY: 1. Extrirl8ic Testimony was 
Croll-examination: 1876. Staw v. Huff. 11 once admitted: 1830. Fries v. Brugler. 12 N. 
Nev. 17. 26 (former arrests and con~'ictions for J. L. 79. semble (seduction; the daughter's 
batt.ery. l'xcluded; the questions must "legiti- unc"nste conduct with third persons); but 
mately affect bis credit for veracity; ... no this would not be followed; compare § 210. 
legitimate inference of the untruthfulness of a ante; 1!l03. State v. Hendrick. 70 N. J. L. 
witness can be drawll from the fact that he 41. 56 Atl. 247. 2. Scope 0/ Cross-exam ina-
has been convicted of frequent assaults and tion: 1830. Fries v. Brugler. 12 N. J. L. 79 
batteril's "). 3. Privilege agai718t Disgracing (seduction; whether the daughter had not 
Answers: 1876. State v. HUff. supra (prhilege said that a third persI'n was the father of the 
recognized); Rev. L. 1912. § 5437 (like Cal. child. allowed. as discrediting her); 1883. 
C. C. P. § 2065). 4. COnt"lction 0/ Crime: Paul v. Paul. 3'" N. J. Eq. 25 (question as to 
Rev. I.. 1912. §§ 5419. 5420 (quoted ante. being keepers of brothels. admitwd); 181>6. 
, 488); State v. Huff (cited aupra); 1905. Roop v. State. 58 N. J. L 479. 34 At!. 749 
State v. Roberts. 28 Nev. 350. 82 Pac. 100 (mere indictment. excluded); 1902. State v. 
(conviction must be of felony); 1905. State Barker. 68 N. J. L. 19. 52 At!. 284 (assault 
tl. Lawrence. 28 Nev. 440. 82 Pac. 614 (cross- with intent to kill; questions to the defendant 
examination of a defendant all to convictions on cross examination as to prior acts of ~io-
of felonies. allowed). lenco. held improper); 1905. State v. Mount. 

NEW HAMPSHIRE: 1. Eztri,mc T~timonll 72 N. J. L. 365. 61 Atl. 259 (assault and bat-
ill Ilxcluded: 1850. Hoitt v. Moulton. 21 N. H. tery; cross·ell'amination of tho defendant 
586. 592 (frequent intoxication). 2. Scope to prior convictions for assault. allowed). 
0/ Cr08s-e.ramination: 1842. Clement v. Brooks. 3. Privilege against Disgracing .-tnawers: 1807. 
13 N. H. 92. 99 (left undecided); 1866. State State v. Bailly. 2 ::-:. J. L. 396 (whether he had 
1'. Staples. 47 N. H. 113. 117 (questions a6 to been convicted and punisbed for petit larceny; 
having falsely charged innocent persons with not to be answered. 4S a matter "which tends 
crime; the discretion of the trial Court said directly to dishonor and disgrace him"; the 
to control; the rub not distinlZuished from contrary rulings said to be "modern deci-
that about privilege); 1877. Gutterson v. sions" not in harmony with the" ancient law". 
Morse. 58 N. H. 165 ("necessarily regulated 1811. Vaughn v. Perrine. 2 N. J. L. 534 (se-
by B BOllnd judicial discretion"; "a qu£:stion duction; whether the daughter had had crim-
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inal connect,ion with others. and whether an
other witness had had connection v.;th her or 
had sat up late ,,;th h~r; privileged. as tend
ing to .. disgrace". "infam.y". "stigmatize or 
dishonor"; "the doctrine laid GOwn by Mr. 
Swift is not law; the distinction bl'tween what 
is connectl!d v.;th the issue. and whllt is not. 
is without foundation "); 1830. Fries r. Drugle 
~Jl'ra (seduction; whether the daughter had 
not said to 1\ third persoll that he was the fll
ther of the child; privileged. as tending to 
.. disgrace", sen;ng to .. disparage. disgrace. 
or discredit "): 1896. Roop 11. State. supra 
(privilege repudiated): Com;>. St. 1910. 
Crimes §§ 2i'f. 271.:. 2711 (prh'i1ege abolished 
for bribery and other offences). 4. Conriction 
of Crime: Com;,. St. 1910. •. E\;dence". § 1 
(quoted ante. § 488): 1896. Roop r. State. 
8upra (keeping a disorderly house. admitted) ; 
1!101. State v. Henson. 66 N. J. L. 601. 50 Atl. 
468. 616 (the crime may be of any kind under 
§ 1. Gen. St .. Vol. II .. p. 1397; neither the 
list (If crimes formerly disqualif~;ng, nor the 
indefinite common-law list. was intended to 
limit the kind of crimes available); 1906. 
State v. MOllllt. 73 N. J. L. 582. 6-1 Atl. 124 
(the a~cused. on a charge of assault. having 
admitted a prior conviction' for assault. fur
ther inquiries as to the aggravated nature of 
the prior assault. and rebuttal testimony con
iradicting his version of it. held improper); 

. 1909. Hill v. Maxwell. 77 N. J. L. i66. 73 Atl. 
, (I: 501 (State v. Henson followed; here 011 a ch'il 

, trial for batterv the d :Cendant was asked as to 
; I! ha\;ng pleaded nolo contendere to an indict
: :, ment for the battery). 

t ' ~EW M~XICO: 2. Scope of Cross-c.ramina-
tion: 1895. Terr. v. De Gutman. 8 N. M. 02. 
42 Pac. 68 (adultery of a woman. admitted) ; 
1896. Terr. t·. Chllv('z. 8 N. M. 528. 45 Pac. 
1107 (quoted Grue. § 983; here an inquiry 
into \'arious acts of ruffianism and outlav.TY. 
and indictments therefor. was allowed); 18P6. 
Borrego 11. Terr .• 8 N. l\1. 446. 46 Pac. 349 (dis
cretion of trial Court; here admitting ques
tions as to murders committed): 1915. State 
11. Perkins. 21 N. M. 1S5. 153 Pac. 258 (cross
examin"tion to misconduct is in the t~ial Court'" 
discrfltion). 3. Pririlege agai7l8t Disgracing 
A7I8lDers: 1894. Terr. v. De Gutman. supra. 
68 (not recognizee): 1896. Terr. 11. Chavez. 
supra (same); 1896. Borr('go r. Terr. Bupra 
(same). 4. Conviction of Crime: Annot. St. 
1915. § 2165 (quoted arne. § 488; all facts 
Cormerly disqualif);ng may be shown to dis
credit,); § 2179 (conviction for "any felony Dr 

: misdemeanor" is admissible): 1896, Terr. 1>. 

Chavez. supra (felony. admitted; a pardon 
Cor the crime does not exclude the conviction). 

NEW YOR!!:: 1. Erlri7l8ic Testimony. The 
doctrine of excl.Ision has been rigidly enforced 
since the first ruling. It is wortll while to 
note. however. thut though the reasons al
ready set forth (ante. § 979) were correctly 
understood by the Courts as affecting. not 
particular acts in them5<llves. cut only ex-

trinsic testimony thereof. yet the prohibition 
absolutely of "particular acts" in the Cali
fornia Code and similar legislation seems to 
have been partly due to a misreading of the 
New York cases. and to a failure w ap, ,eciate 
that it was only the extrinsic testimony that i~ 
meant by them to be excluded: 1816. Jack
son v. Lewis. 13 Johns. 504 (that the witness 
was or had been a public prostitute. excluded: 
"the inquiry as to an:; particular immoral 
conduct is not admissible against a w!tness ") ; 
1827. Root 11. King. 7 Cow. 635. per Savage • 
C. J. (oo never allowed "); 1829. Jackson v. 
Osborn. 2 Wend. 558 (that the v.;tness had 
been indicted for perjury and forgery. exclu
ded; .. the credibility of a witneS'J i9 not to be 
impeached by proof of a particular (·ffence. 
but by e\'idence of general bad character ") ; 
:;835. lIakcman r. Rosl'. 14 Wend. 105, 110. 
18 id. 147 (same ruling as Jackson v. Lewis: 
"particular immoral conduct" excluded); 
1838. People t·. Abbot. 19 Wend. 198. ::~r 
Cowen, J.: PeGple 1'. Hector. 19 Wend. 580. 
per Cowen. J.; 1847. Howard 1'. Ins. Co .• 4 
Den. 502. 506; 1851. Corning v. Corning. 6 
N. Y. 104; 1851. People v. Gay, 1 Park. Cr. 
315; 1857. Peopl(' r. Jackson. 3 Park. Cr. 395; 
1859. P('ople 'C. Blakeley. 4 Park. Cr. 183; 
1859. Stephens r. People. 19 N. Y. 570 ( •• par
ticular act:! not directly in-.-oh'ed in the issue ") ; 
1862. Newcomb r. Griswold. 24 N. Y. 298; 
1864. Wehrkamp 1'. Willet. 4 Abh. App. 556; 
1866. LaBeau 1'. People. 34 N. Y. 230: 1878. 
People I'. Bwwn. 72 N. Y. 573; 1881. Conley 
11. Meeker. 85 N. Y. 618; 1904. People r. 
Do) Garmo. 179 N. Y. 130.71 N. E. 736; 1910. 
Potter r. Browne. 197 N. Y. 288. 90 N. E. 812 
('II-;tness plaintiff not allowed to state his ex
pressed reasons for discllargil"1g Coo on the pre
text of explaining the r.ias of C. as a witneSll). 
2. Scope of Croll-examination: There is in 
the following series of rulings a feature oi Irregu
lar variegation which has made it almost im
possible to say what the law wiIJ be after the 
next decision. and is due in the past chiefly to 
a habit of ignorbg previous indh;dual rulings. 
Three Guestions in particular caIJ for mention. 
(1) The doctrine of the trial Co-oArt'lI d~crelion; 
this was clearly expounded in th.. caees of 
Turnpike Co. v. Loomis and LaBeau; was 
then more or less limited in the cases of Real. 
Stokes. Ryan. and othere; and seems to 
have been more or less adhered to. (2) The 
doctrine that a mere arrut. ete .• is irrelevant 
and Mver srlmisdible: this was first clearly 
settled in Gay's case. and to have been 
consistently adhered to. after Brown's case: 
though it has Lad to be re-argued and re-ex
plained several times since. (3) The doctrine 
that questions may be put to an ordinary 
witness that may not be put to G testifying 
accwrcd peTBon; this was Marted in the Brov.'11 
and Crapo cases. though npparently ignored ill 
the Clark and Giblin cases: the present fate 
of the doctrine seems to be uncertain; com
pare § 2276. 11061. The cases are as follows: 
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1838, People v. Rector, !9 Wend. 5~, 581, 
582 (whether he was living in adultery and fre
quenting drinkinp:-houses at night, allowed); 
1842, Carter ". People, 2 Hill 31 i. semble 
(whether he had been complained of and Dound 
o~'er on the charge of passing cOllnterfeit money 
admitted); 1847. Howard v. Ins. Co .. 4 Den. 
504, 506 (false representations by the witness 
as to the business of the store that had been 
burned. question allowed); 1848. Lohman v. 
People, 1 N. Y. 385, semble (whether he had 
committed fornication, or had the .... ene··eal 
disease. allowed): 1B52. l'enpln v. Gay. 1 Park. 
Cr. 312. 7 N. Y. ai8. semble (whether he had 
been committed for trial on a charge of per
jury; admitted below. but apparently dis
approved on appeal. and Carter v. People 
similarly criticised. because the fact of a charge 
being made shows nothil'g as to guilt; but 
it is impossible to say whether theEe opinions 
mean merely that such answers do not suffi
ciently impeach character to allow good char
acter to be sho"'n in rehuttal. or that the ques
tions themselves on cross-examination woule) 
have been excluded if objected t('. e\'idcntly 
the practice at this time was to l18k ~urh (lues
tions without objection); 1862. Newcomb t'. 

Griswold. 24 N. Y. 299 (permitting qUestioU;) 
"tending to discredit and disgrace". "if the 
answer rclate to the conduct of the \\;tness and 
legitimately affect his credit for .... eracity"; 
hut" the boundary and limit of such examina
tiO;) is not well defined, and the cases may not 
be in harmony touching the principle upon 
which whate .... er of rule there may be rests, or 
the extent to which the rule should be carried 
in permitting a cross-cxaminatic.n as to inde
pendent collateral acts of the witne:::; aliectill& 
his moral character or as to specific acts of 
criminality or crime ") ; 1865. Third Great 
Western Turnpike Co. v. Loomis, 32 N. Y. 
127. 132. 138 (quoted ante. § 983; questions 
affecting the witness' credit. if on matters not 
"bearing directly on the issue". are left entirely 
to the discretion of the trial Court. and may 
be excluded by him irrespective of whether the 
witness claims a privilege); 1865. Lipe v. 
Eis€Illerd. 32 N. Y. 238 (whether he was under 
ind:ctment for murder; excluded. on the au
thority of People v. Gay. as irrelevant to im
peal'h credit; Turnpike Co. 1>. Loomis ignored) ; 
1866, LaBeau 11. People, 34 N. Y. 230 (questions 
excluded below as to sexual immoralit.y; 
TUrnpike. :::0. v. Loomis followed; "inquiries 
on irrelevant topics to discredit the witness. 
and to what extent a course of irrelevant in
fluiry .. nay be pursued. are matters commit
t~d to the BOund discretion of the trial Court' ') ; 
1867. Shepard v. Parker, 36 id. 517 (promissory 
note; defence. that it was gh'en in settlement 
for r.. rape by A. on P.; P. being a witness, the 
questiun was allowed whether she had not 
secretiy Jignlllled A. to come to hI r house; 
this ~.ad held proper. within the trial Court's 
di'.crction); 1870, Brandon v. Peoplc, 42 N. 
Y. 265, 268 (whother she had been arrested 

for theft; hcld proper. only one judlJ:e noting 
that it was a mutter of judicial discretion); 
18iO. Rca: t'. Peopll', 42 N. Y. 280 (whethe,' 
he had ever been in the peniter.ti!:r:.-. nnd how 
long ... or in any other place that would tend 
to impair his credibility". held proper; the 
extent of Buch cross-examination being" some
what" in the trial Court's discretion); 1872. 
Connors v. People. 50 N. Y. 240 ("How many 
times have you been arrested?"; allowed, a8 
within the discretion of the trial Court); 
1873. Stokes t'. People, 53 N. Y. 176 (;vhether 
she ha: not left her em~loyer without consent 
or knowledge and taken things not belonging 
to her; held pr:)per); 1874. Southworth r. 
Ben'll!tt. 58 K. Y. 659 (wh('the~ he was under 
indictment for usury; <lllowed, as within the 
discr,", ~on tJf t"e Court); 1878. People r. 
Case~', 72 N. Y. 393. 398 (questions as to other 
quarrels and other assaults; allow·ed. the mat
ter t:: rest largely in the trial Court's dis
eretion, and the general scope admi~sible 
I'o\'ering answem .. disclosing his past life and 
conduct lind thus impairing his credibility") ; 
ISiS. People 11. Brown. 72 N. Y. 571 (" How 
many times have you been arrested?"; de
parture made from former rulings; whether 
the que.~ion was propcr for an ordinary wit
ness, left unJccided; but fur nn nccused taking 
the s~and. held improper; /lot b('cau5C inele
mnt to dis~redit. for it nlust "legitimately 
tend to impair the credit of the witnesR for 
veracity. either directly. or by its tel1denc~' 
t9 establish a bad moral character". hut be
cause of its unfair effect. since .. every im
w,)rality. \·ice. or crime ... i~ brought out 
o?tensibly to affect credibility. hut is practi
cally used to produce a com;etion for an of
fence for whhh the accused is heing tried. 
tJpO!! evidence which otherwise would be 
deemed insufficient"; but the Court does not 
carefully distinguish between the present rule 
and the privilege against degrading questions) ; 
1879. people r. Crapo. 76 N. Y. 288 (" Were 
you arrested on a charge of higamy in 1869?", 
held crroneousl~' allowl'd against an accused, 
not merely on t.he ground of the preceding 
case. but as tot.'llly irrelevant to discredit. 
and therefore inadmissible even against an 
ordinary witness, since such questions" should 
at least be of a character which clearly go tQ 
impeach his general morol character and his 
credibility as witness". and the above ques
tion. dealing with a mere charge of crime, did 
not do t.his); 1880. Ryan r. People, 79 N. Y. 
597 (whether an ordinary witness had been 
indicted for an assault; held. 'obiter'. improper. 
accepting the dictum in the preceding case, as 
irrele .... ant to affect credibility; the relation 
of 6is ruling to the doctrine of the trial Court's 
discretion pointed out; .. a witness may be 
asked in the discretion of the Court. as to trans
actions which affect his character, either for 
truth or veracity. or his moral charnct!'r: 
but not as to such M do not ha\'e that effect" ; 
two judges disacnt. leaving nll to the trial 
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Court's discretion); 1881, People ~. Cuurt, cros~amined, on a charge uf manslaughter 
83 N. Y. 436, 460 (questions of varied range; by beating, to other acts of violence); 1906. 
held admissihle within thl! trial court's dis- People r. Cascone, 18"; N. Y. 317, 78 N. E. 
cretion, under the limitations of Ryan t·. Peo- 287 (People r. Crapo approved. and the rule 
pie); 1881. Nolan v. R. Co., 87 N. Y. 63, 6& applied to an a~l)used); 1909, People ~. Mor
{whether he had been expelled from the fire rison, 195 N. Y. 116, 86 N. E. 1120, SS N. E. 
department; held improper, as irrcle\'ant to 21 ("the defendant in an action either civil or 
discredit under the preceding rule); 1883, criminal cannot be asked on cross-examination 
People v. Noelke, 94 N. Y. 137, 113 (whether whether he has been indicted"; and this rule 
he had been engaged in \.he lottery busi:;'lsS applied equally to a witness not a party; 
held rele\;~'llt, under the preceding rU!"j; following People v. Cascone); 1918, People v. 
1884, People v. Irving, 95 N. Y. 541 (questions Richardso;~, 222 N. Y. 103, 118 N. E. 514 
as to an assault upon W.; held properly ad- {keeping a disorderly house; cr08s-examilla: 
mitted wit.hin the trial Court's discretion, as t.ion of the housekeeper, a witness for defend
relevant i.J impair the credit of the witness ant. as to ha\'illg worked for defendant at 
by its tendency to establish a bad moral other hotels which hac.l been abated ·as disor-. 
character"; the doctrine uf RyllD t'. People derly houses, held illlproper; two judges 
and People v. Crapo affirmed, that "mere dies.; the majorit~· opinion is a good instance 
charges or uccUS!1tions or e\'en indictments of applying the character rule. aTile. § 194. 
may not so be inquired into. since th~y are in such a way as needlessly to obstruct the 
consistent with innocence and may exist with- im'estigation (f the truth; the very opinion 
out moral delinquency"); 18813. People v. itself, with its quotations of testimony, makes 
Clark, 102 N. Y. 736. 8 N. E. 38 (whether the it plain that justice was ludicrously blind). 
accused had been charged with anything crim- 3. Pril'iie(Je agailUlt Disgracing A n3wer8: The 
inul or disgraceful. improper; up to those prh'ilcgc seems to be fully recognized as a part 
limits. the discretion of the trial Court pre- of the common law, though not always ac
vails; no authorities cited); 1889, People v. curately distinguished from the question of 
Giblin, 115 N. Y. 196, 199. 21 N. E. 1062 the scope of cross-examination; the leading 
(murder; question to the defendant. whether cases being those of Mather and Rector; but 
he had been in possession of counterfeiting dies in latter years the partial statutory abolition 
and plates; held proper, us impeaching hil! of the privilege for criminal cases seems to 
credibility by "eonnecting him with a nefa- have cast a doubt upon its validity in civil 
rious occupation" and the doctrine of People cases: 1816, People v. Herrick. 13 Johns. 82 
11. Brown and People v. Crapo ignored); 1891. (whether the witness had been convicted of 
Van Bokkelen 11. Berdell, 130 N. Y. 141, 145, petit larceny; excluded, partly as provable 
29 N. E. 254 (to a defendant. whether he had only by the record of conviction, partly as a 
been indicted for perjury. excluded. citing fact which, producing infamy and thus dis
the cases of Crapo, Ryan, Noelke. and Irving qualifying the witness. he is privileged from 
only); 1892. People tl. Tice, 131 N. Y. 651. answering) ; 1826. Southard 11. Rexford, 6 
657, 30 N. E. 494 (trial Court's discretion to Cow. 254 (having fornication with the un
control, provided only that it relates to rele- me.:ried plaintiff; privilege allowed. but treated 
vant matters or matters affecting credibility; lil'parently as a matter of self-crimination); 
the trial judge may properly restrict the cross- 1R30. People tl. Mather. 4 Wend. 237. 250 
e .. amination of accused persons within nar- (whether the witness had been present at a cer
rower limits the1ll in ordinary cases. but the tain house, objected to as involving disg"aee, 
latitude allowed is a mat.ter for the trial judge) ; namely, a ahare in the abduction of William 
1892, Peoplll r. McCormick, 135 N. Y. 663, Morgan, the Mason; the privilege against 
32 N. E. 26 (to a defendant. as to a former act answering a question of disgrace or infamy as
of \iolence. allowed); 1893. People t:. Webster. sumed by the Court without doubt to exist) ; 
139 N. Y. 73, 84. 34 N. E. 730 {"It is now an 1838. People v. Rector, 19 Wend. 569 (allowed 
elementary rule that a witness may be specially per Cowen, J., at 574. 586, Bronson. J., at 600. 
interrogated. upon cross-examination. in re- Nelson, C. J., at 610, the witness huving been 
gurd to any vicious or criminal act of hislifc"; a~ked as to living in adultery, frequenting 
the extent being "discretionary with the trial drinking-placel!, etc.); 1848. Lohman 11. People, 
Court"; here, questions to a defendant as to 1 N. Y. 379 (fornication by an unmarried 
his immoral relations with a woman were woman, venereal disease; excluded; the privi
allowed); 1898. People v. Dorthy, 156 N. Y. lege not applying to facts material to the 
237, 50 N. E. 800 (whether he had been ex- issue); 1855, People v. Christie, 2 Park Cr. 681 
pelbd by his church. net allowed: whether (" whether he had a bias against Roman Catho
he had been remo\'ed from the bar, allowed, Iics", excluded); 1857. Strong. J., in People 1'. 

but not the details of the grounds therefor); Jackson, 3 Park. Cr. 396 {privilege recognized 
1899. People v. Braun, 158 N. Y. 558. 53 N. E. for" any act disconnected with the main tran!l-
529 (inquiries as to past career. family his- action which would have a tendency to de
tory, held to be within the trial Court's dis- grade him"); 1859. People v. Blakeley, 4 Park 
cration); 1904. People~. DeGarmo, 179 N. Y. Cr. 181 (having a venereal disease since 
130. 71 N. E. 73G (defendant allowed to be marriage; privilege allowed); 1862, Newcomb 
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v. Griswold, 24 N. Y. 2il9 (" t{'nding to dis
credit and disgrace", used to define the privi
lege); 1865, Third G. W. Turnpike Co. t'. 
Loomis, 32 N. Y. 127,137 ("questions tending 
to disgrace", may be a bjected to, unless 
"bearing directly on the issue"; as to those 
not "rel(>vant to the issue". the trial Court 
is apparently allowed a discretion to admit 
them Bnd the privilege is subject to this dis
cretion); 1866, LB Beau v. People, 34 N. Y. 
230 (preceding care affirmed); 1866, Shepard 
v. Parker, 36 id. 517 (privilege recognized); 
1870, Brandon v. Peopl!.', 42 N. Y. 269 (privi
le~ recognized); 1878, People v. Brown. 72 
N. Y. 573 (privilege recognized ior the accused 
as a witnesa, and as to matters not relevunt to 
the issue, no discretion permitted in admitting 
them; as the witness is also u party, his COUII

sci is allowed to make objection for him); 
1879, People v. Crnpo, 76 N. Y. 290 (similar 
facts; but though the counsel here also mnde 
the objection, the Court intimate thnt thot will 
not raise the question, and therefore decide the 
('ase on thl'! ground of relevancy, not of privi
lege). So fRr as concerns conviction for crime, 
the privilege has been abolished: 1881, Penul 
Code, § 714: .. [The conviction may be proved) 
•.. by his cross-examination, upon which he 
must answer any proper question relevant to 
that inquiry"; applied as follows: 1883, People 
v. Noelke, 94 N. Y. 144; 1889, Spi!.'gel t. Hays, 
ll8 N. Y. 661, 22 N. E. 1105; 1922, Gould 
II. Gould, SuP. App. Dh· .. HJ4 N. Y. Suppl. 742 
(action by wife against husband for neces
saries; plea, conviction for adultery; the 
plointiff held not pri\'ileged to decline answer
ing as to the conviction on the ground of dis
Krace; the facts being" relevant, to the issue "). 
4. Conviction 01 Crime. The Cases above 
cited in par. 1 show clearly that on principle 
a record of conviction was regarded as od
mi6Sible; and this has been distinctly laid 
down a number of times: 1843, Carpenter ~. 
Nixon, 5 Hill 260 (petit larceny, admitted); 
1862, Newcomb v. Griswold, 24 N. Y. 298 (in 
Keneral, admissible); 1877, West 11. Lynch, 7 
Dnly 246 (admitted). The following rulings, 
excluding such evidence in civil cases, can 
hardly have been law; 1863, Gardner v. 
Bartholomew, 40 Barb. 327; 1878, Sims v. 
Sims, 75 N. Y. 472 (distinguishing on the 
E.noneous theory that it "contravenes the 
rule that proof of particular acts or offences, 
except from the mouth of the witness him_ 
self", is improper). The admissihility is 
now settled by C. P. A. 1920, § 350, Con. L. 
1909, Penal § 2444 (quoted ante, § 488; 
admitting conviction of "a crime or misde
meanor"); applied as follows: 1883, P<,I)ple v. 
Noelke, 94 N. Y. 137, 144; 1889, Spiegel v. 
Hays, 118 N. Y. 660, 22 N. E. 1105; 1922, 
People I). Joyce, 233 N. Y. 61, 134 N. E. 836 
(murder; of defendant, 
an eX-80ldier, as to conviction for unspeci
fied military offences, held improper; 110 
authority cited). 

NOR'III CATlOLI:-IA; 1. Extrinsic Tc.~ti-
mon1l is excluded: 1834, Downey 11. Murphey. 
1 Dc\". & B. 84 (affirming the principle); 1830, 
Barton v. Morphes, 2 De\·. 520 (whether he had 
been charged with stenling); 1886, State v. 
Garland, !IS N. C. 672 (intoxication on one 
occasion): 1888, State v. Bullard, 100 N. C. 
488. 6 S. E. 191 (affirming the principle); 
1890, Nixon ':. McKimwy, 105 N. C. 27, 28, 
11 S. E. 154 (that the witness had forged a 
deed); 1899, State v. Warren. 124 N. C. 807, 
:J2 S. E. 552 (complainant in bastardy). 
2. SCtlpe 01 Crtlss-examination: 1842, State t. 
Patterson, 2 Ired. 346, 358 (questions hflving 
II tendency to disparage or disgrace IDIl8 be 
asked); 185a, State r. Garrett, Busbee 358 
(nlluwing Ii question as to being indict.ed, 
comicted, and whipped, for stenling); 1854, 
State v. Marl'h, 1 .Jones J.. 526 (whether he had 
committed perjury in another State, allowed) ; 
1868, State v. Cherry, 63 N. C. 32 (allowing 
questions whether she had not been qelivered of 
II bastard child; whether she had not had un
lawful intercourse; here the witness was prose
I'utrix for an alleged mile; for the exclusion 
of similar facts, not asked from the point of 
,iew of credihility, by the same Court, see 
§ 200, ante); 1920, State ~. Builey, 179 N. C. 
724, 102 S. E. 406 (cross examination of ac
cused to character, allowed); 1922, State t'. 

Winder, N. C. ,Ill S. E. 530 (unspeci
fied questions held pror..<lr). 3. Pril'ileoe 
aoailU!i Di8oracino .. tn~!Cer8: 1842, State v. 
Patterson, 8upra, p.l.lIlble (recognized); 1853, 
State v. Garrett, SUpra (same); Con. St. 1919, 
§ 6096 (in ele~tion contests, no witness shall be 
excused from disco\'ering his qualification to 
vot.o, "except as to his con\iction for an 
offence which would disqualify him "). 

NOnTH DAKOTA: 1. Extrinsic Testimony 
is excluded: 1896, State t'. Pancoast, 5 N. D. 
516, 67 N. W. 1052. 2. Scope 01 Cr088-
examination: 1890, Terr. v. O'Hare, 1 N. D. 
30, 44, 44 N. W. 1003 (cross-examination to 
character is "within the limits of a BOund 
judicial discretion "); 189G, State to. Pancoast, 
8upra (" if su~h other fncts tend to weaken 
his credibility"; repudiating the rule of the 
Crapo Case, N. Y. that the fnct of the witness 
being also the defendant makes any difference 
in the scope of questioning; excluding ques
tions as to the finding of an indictment, the 
making of accusations, and other circum· 
stonces not invoh'ing actuol guilt; also exclud
ing crimes committed many years before); 
1899, State v. Rozum. 8 N. D. 548, 80 N. W. 
480 (keeping a liquor nuisance; question as 
to arrest for a similar offence and resistance to 
an officer, allowed); 1899, State v. Ekanger, 
8 N. D. 559, 80 N. W. 482 (same; question 
as to being a professional gambler, allowed); 
1!)09. State v. Nyhus, 19 N. D. 326. 124 N. W. 
71 (cited more fully post, § 2276, n. 5); 11114, 
State v. Oien, 26 N. D. 552, 145 N. W. 424 
(cross esamination to an arrest. not allcwed); 

• 

1920, Stste v. Stepp, 45 X. D. 510, 178 N. W . 
• 
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. 951 (statutory rape; questions to accused as by Furman, P. J.); 1908. Price 11. Stat~. 

• 

to indecent exposure of person to complainant's lOki. Cr. 358. 98 Pac. 447 (croS5-(!xamination 
mother. allowed). 3. Privilrae aaainst Dis- as to marrying a womnn with whom he had 
aracillO .• 1nswcrs: Compo L. 1913. § 245 committed adultery. 1I0t allowed); 1909. 
(witness before State board of control may not Cannon I). Terr .• 10k!. Cr. 600. 99 Pa('. 622 
claim to refuse evidence tending to .. expose (cross-examination of defendant's wife as 
him to public ignoring"); § 9296 (corrupt to prostitution. etc .. allowed); 1909. Caples r. 
political practices; no pel'::on to be excused State. Oklo ,101 Pac. 493 (defendant's 
on the ground that the testimony would" tend prosecution ior statutor;v rape of his .... ife 
to degrade him "). 4. Comictjon of Crime: before marriage. admitted as relevant to dis-
1919. Engstrom r. !';clSOIl. 41 N. D. 530. 171 prove his alleged motive for killing; but thc 
N. W. \10 (battcry; con\iction of crime, Court in referring to Price r. State and Slater ". 
admissible). U. S .• supra, leave the prCl-ldC rule for witness 

OHIO: 1. Extrinsic Testimony is exclGdcd: unst.'lted); 1912, McKinnon r. Lively. 30 
1876. Webb r. State. 29 Oh. St. 351. 358. Oklo 433. 122 Pac. 124 (cross-examination to 
2. Scope of Cross-examination: 1870. \Yroe tl. lawsuits and indi('tments. held improper); 
State. 20 Oh. St. 460. 469 (largely in the trial 1912. Watson T. State. 7 Ok!. Cr. 590.124 Pac. 
Court's discretion; to be excluded "when a 1101 (murder; cross-examination of the ac-
disparaging course of examination seems un- cused to former killings. held improper on the 
just to the witness and unclllled for by the facts); 1914. Castleberry ~. State. 10 Oklo Cr. 
circumstances of the case"; here admitting 501. 139 Pac. 132 (rape under age; woman
questions as to being discharged from the \\itness for defendant. allowed to be cross
police force. being under indictment for mur- examined to immodest conduct .... ith him); 
der); 1871. Lee v. StJltC. 21 Oh. St. 151 (the 1914. Cobb V. Oklahoma Pub. Co .• 42 Ok!. 
cross-examination of an accomplice held on a14, 140 Pac. 1079 (cross-examination of plain
the fllcts t~ have been unreasonably re- tiff. in a suit for libel charging the plaintiff 
stricted); 1876. Coble r. State, 31 Oh. St. 102 \\ith fraud; inquiry into other similar trans-
("How many times 11a\'c you been arrested?" actions, allowed in dis('retion); 1917. Sights 
admissible); 1877. Hamilton r. State. 34 Oh. 11. State. 13 Ok!. Cr. 627. 166 Pac. 458 (assault 
St. 86 (Wroe's Case approved; a question as with intent to kill; cross-examination of the 
to former indictment. excluded only because it prosecuting witness as to being an associate of 
included the defendllnt al~o. who had not prostitutes and bootleggers, etc.. held im
testified); 1877. Bank~. Slemmons, 34 Oh. St. proper on the facts; explaining Slaten. U. S .• 
142. 147 (Wroe's Case followed; the Court's and Price r. Tcrr .. 8upra, and paring them 
discretion not disturbed in excluding a ques- down; this Court should be cautious about 
lion as to a \'iolation of thc banking law); repudiating any stand taken by so wise a 
1881. Hanoff v. State, 37 Oh. St. 180 (Wroe's judge as Furman, P. J.); 1918. Smith v. State. 
Case appro\'ed; the trial Court's discretion 14 Oklo Cr. 348. 171 Pac. 341 (theft of mules; 
given great range; examinlltion "for the cross-examination of defendant to dissolute 
purpose merely of disgrllcing a witness. which behavior "ith women, held improper); 1918. 
neither relates to the issue nor seems to test Byars V. State. 15 Ok!. Cr. 308. 176 Pac. 25:3 
the credibility". discountenllnced; no other (selling whisky to a minor; cross-examination 
rule for an accused person than for an ordinary of defendant. "You have been charged with 
witness. the N. Y. doc\ rine of Crapo's Case not bootlegging?" held improper; only a con
being Ilccepted as a rule of evidence; here ad- viction. not a charge. can be asked about); 
mitting questions as to previous arrests and in- § 1920. Wisdom v. State. - Okl. Cr. • 193 
dictments for assault and battery. etc.; Okey. Pac. 1003 (Iar('cny of an automobile; cross-
J .• dissenting). 3. Privilc(}e aaainst Di30raci1lU examination of defendant to illegal acts of 
ATlswers: 1870. \\~roe v. St.ate, 8upra (ignored); transporting whisky not allowed); 1920, 
1876, Coble V. Stat~. 1I11lJra (apparently recog- Winfield tl. State. ' Oklo Cr. • 191 Pac. 
nizcd). 4. Conviction of Gn'me: 1876. Coble v. 609 (wbether witness ha~ been charged or 
State, supra (\iolation of a city ordinance, ex- Iil'rcsted. not allowed; whether "itness 
rluded); Gen. Code Ann. 1921, § l.3{jfj9 "knov.ingly associates v.ith ex-convicts". 
(quoted ante, § 488). allowed). 4. Conviction of Crime: COlDp. 

OKL.\HOMA: 1. Extrinsic Testimony: 1912. St. 1921. § 585 (quot~ti ante. § 488); 1909, 
Hooper v. State. 7 Ok!. Cr. 43. 121 Pac. 1087 !{eys 11. U. S., 2 Ok!. Cr. App. 647. 103 Pal:. 
(illegal sale of liquor; information charging 874 (whether he had been in jail, not allowed) ; 
another sak. held inadmissible). 2. Scope 1912. State 11. Elliott. Oklo Cr. • 124 Pac. 
uf Cro8s-examination: 1901, Flohr V. Terr.. 86 (conviction for .. bootlegging". ndmissi-
14 Ok!. 477. 78 Pac. 565 (larceny; cr056- ble); 1913. Busby v. State, 10 Okl. Cr. 343, 
examination of witnesses m adultery. ex- 1S6 Pac. 598 (conviction 17 years before. ad
eluded); 1905. Hill v. Terr .• 15 Ok!. 212. 79 mitted); 1920. Winfield I). State.· Ok!. Cr. • 
Pac. 757 (discretion of the trial Court con- 191 Pac. 609 (thc crime muet involve moral 
trois); 1908. Slater V. U. S .• lOki. Cr. 275, turpitude; assault and battery does not; 
98 Pac. 110 (whether he had ever been arrested. .. tarrinv. and feathering" is not 0 known 
IlDd for what, not nllowed; forceful opinion. crime) • 

• 
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OREGON: 1. Extrin~ic T~tiTllony is ex- one pardoned for treason; compare § 2555 
eluded: Laws 1920. § !iOa (like Cal. C. C. P. post. as to the theory of this case); 1803. 
§ 2051. substituting "crinlC" for "feloIlY"); Galbreath v. Eichelberger. 4 Dall. 515 (declin-
1879. Steeples v. Newton. 7 Or. 110. 114. ing to compcl an answer to a question whether 
semble. 2. Scope 0/ Cross-examination: Laws a deed had been executed in fraud of creditors) ; 
1920. § 863. supra; 1879. Steeples v. Newton. 1811. Rush. Pres., in Bell's Case. 1 Browne 
supra {conduct not a\'ailllble through extrinsic 376 (" where the answer to a question would 
testimony. but called out by the impeached cover the witness with infal!Oy or shame. 1 
witness' party on cross-examination, admit- have refused to compel him to answer it"); 
ted); 18B6, State t·. Bacoll. 13 Or. 143. 147. 1857. Elliott v. Boyles. 31 Pa. 67 (privilege 
155. 9 Pac. 39a (cross-examination to prior affirmed); St. 1901. June 4, Pub. L. 404, § 15. 
misdeeds is .. within the sound discretion of Dig. 1920. § 737 (privilege ceases for examina
the Court"; bl.! t .. a seund discretion will tion in insolvency proceedings by receiver). 
never sanction i:1quiries the sole purpoflt' of 4. Conviction 0/ Crime: 1909, Com. t'. Racco. 
which is to disgrace the witness and not to 225 Pa. 113. 73 Atl. 1067 (murder; defendant 
test his credibility"; here a question as to allowed in discretion to be asked whether he 
prior arrest was allowed); 1886. State 1). had been convicted of larceny. battery, etc.); 
Saunders. 14 Or. 300. 309, 313, 12 Pac. 441 St. 1911, Mar. 15, § I, Dig. 1920, § 8174, 
(approving the preceding case; but restrict- Crim. Procedure (cross examination of accused; 
ing the cross-examination of accused persons, quoted post, § 2276, n. 5). 
by implication of statute, to facts involved in PDlLlPl'lNE ISLANDS: 1. 2, Extrinsic Tuti
the issue, and excluding questions about prior mony, and Sco~ 0/ Cross-examination: C. C. 
misconduct us evidence of character); 1900, P. 1!J0l, § :342 (like Col. C. C. P. § 2051). 3. 
State v. Savuge, 36 Or. 191, 60 Pac. 610, 61 Pri~ilege against Disgracing Ansu'ers: P. C. 
Pac. 1128 (questions excluded on the facts); 1911, Gen. Order 58 ofl900, § 56 (like Cal. C. C. 
1915, Gerlinger~. Frank, 74 Or. 517, 145 Pac. P. § 20(5). 4. Conviction 0/ Crime: C. C. P. 
1069 (breach of marriage-promise; cross- 1901, § 342 (like Cal. C. C. P. § 2051); P. C. 
examination of the plaintiff to illicit inter- 1911, Gen. Order 58 of 1900, § 56 (" a witness 
course with others, allowed). 3. Privilege must answer to the fact of his previous 
against Disgracino AnSWErs: Laws 1920, conviction for felony"); 1913, U. S. 1). Mer
i SiO (like CuI. C. C. P. § 2065). 4. Con- cado, 26 P. I. 271 (assault in aid of S.; 
11iction 0/ Crime: Laws 1920, § 731 (quoted prior conviction of S. himself for assaults, 
ante, § 488); § 863. supra; 1917, State v. admissible). 
Newlin, 84 Or. 323, 165 Pac. 225 (illegal sale . PORTO RIco: 1. Extrinsic Te.!!imony: 1912, 
of liquor; five prior convictions for the same People 1). Almestico, 18 P. R. 314, 329 (proof 
kind of offence, held admissible). . of particular acts of misconuuct, excluded); 

PENNSYLVANIA: 1. Extrinsic Testimony is Rev. St. &: C. 19l1, §§ 1526, 6276 (like Cal. 
excluded: 179S, Stout v. Rassel. 2 Yeates 334, C. C. P. § 2051); 2. Scope 0/ Cros8-examina-
338 (whether he had not been arrested as an lion: Rev. St. & C. 1911, §§ 1526, 6276 (like 
accomplice of a fraudulent schemer for whom Cal. C. C. P. § 2051); 3. Privilege agai1U!t 
the defendant had gone surety; excluded, US Disgracing An.!!wers: Rev. St. & C. 1911, 
"charges of partiCUlar offences of which he § 1532 (like Cal. C. C. P. § 2065); 4. Con
has not been convicted" were improper for viction 0/ Crime: Rev. St. &: C. 1911, §§ 1526, 
impeaching); 1857, Elliott 1). Boyles, 31 Pa. 6276 (like Cal. C. C. P. § 2051). 
65 (on the present ground and also on that of RHODE IsLAND: 2. Scope 0/ Cros8-cxami-
collateral contradiction; here said of the for- nation: 1901. Kolb 1). R. Co., 23 R. I. 72, 49 
mer commission of perjury). 2. Scope 0/ Atl. 392 (question es to witness' having an ilIe
Cross-exami1Iation: 1857, Elliott v. Boyles, gitimate child, excluded). 4. Conviction 01 
3upra (excluded entirely; here, the former Crime: Gen. L. 1909, C. 292, § 43 (quoted 
commission of perjury; quoted ante, § 983) ; ante, § 488); 1903, State 1). Babcock, 25 R.I. 
1904, Com. 1). Williams, 209 Pa. 529, 58 Atl. 224,55 Atl. 685 (question to a defendant as to 
922 ("Were n'tyou running a sporting-house? " prior conviction of the same offence of keep. 
to a woman, excluded; ignoring Elliott 1). ing a disorderly house, admitted); 1920, 
Boyles, supra, and erroneously treating it on Wilmot 1). Bartlett, R. I.· ,110 Atl. 411 
the principle of § 924, ante); 1921, Marshal! (trespa88 for assault; con",iction for felonious 
v. Carr, 271 Pa. 271, 114 At!. 500 (ejectment, threat to kill, admitted). 
plaintiff claiming as 80n, and defendant SOUTH CAROLINA: 1. Extrinsic Testimony 
as widower, of C. M.; defendant's marriage is excluded: 1833, Anon., 1 Hill 257; 1890, 
was placed in 1911 ; of de- State v. Wyse, 33 S. C. 592, 12 S. E. 556 (con
fendant as to living with e. prostitute E. at fusing the principle with that of correctinp: 
another town in 1892, excluded, but cross- collateral errors); 189S. Sweet 1). Gilmore, 
examination as to his improper relations with . 52 S. C. 530, 30 S. E. 395. 2. &ope 0/ CrosB-
C. M. before marriage, allOWed). 3. Pri.".. examination: 1903, State 1>. Williamson, 65 
iiege against DiBgracing Answers: 1802, S. C. 242, 43 S. E. 671 (question as to an in
Respublice. v. Gibbs, 4 Dall. 253, 3 Yeates dictmeht; point not decided); 1904, Kenning-
429, 437 (privilellll recognized a8 applying to ton 1>. Catoe. 6S S. C. 470, 47 S. E. 719 (ques-
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tions to an unmarried woman as to her chil
dren. etc .• held properly excluded in the trial 
Court's discretion); 1906. State v. Stukes. 73 
S. C. 386. 53 S. E. 6013 (murder; cross-exami. 
nation to the defendant's relations with a 
woman connected with the case. allowed); 
1908. State v. Mills. 79 S. C. 187. 60 S. E. 664 
(murder; of a defendant to 
prior .. difficulties". allowable only SO far as 
they affect credibility); 1920, State v. Gibbs. 
113 S. C. 256. 102 S. E. 333 (murder; cross· 
examination of deceased's widow as to marry
ing him while still married to another husband. 
held properly excluded). 3. Pririleoe again$/ Dl'$
urac1no A1UIWeTs: 1806. Miller v. Crayon. 2 Brev. 
108 (privilege recognized for .. any fact which 
might lead to expose him to infamy"); 1820. 
Torre v. Summers, 2 Nott & M. 269. 271, Bem/lle 
(recognized). 4. Conriction 0/ Crime: 1833. 
Anon .. 8upra (admitting" felony for the crimen 
/aW." only); 1890. State v. Wysc. BUpra (ad. 
mitting conviction for petit larceny). 

SOt:'1B DAKOTA: 2. Scope 0/ CroBs-exami
nation: 1901, Ausland r. Parker. i4 S. D. 
273. 85 N. W. 193 (questions needlessly insin. 
uating personal vice. held improper); 1904. 
State v. Smith, 18 S. D. 341. 100 K. W. 740 
(rape under age; cross-examination of the 
prosecutrix to prostitution. etr.., excluded); 
1913. State t'. Sysinger, 25 S. D. 110. 125 ~. 
W. 879 (questions as to Jiving under assumed 
name, allowed); 1911, Richardson v. Gage, 
28 S. D. 390. 133 N. W. 692 (question as to an 
arrest for stealing, held improper). 

TENNESSEE: 1. Extrinsic Testimony: 1879. 
Merriman !.'. State, 3 Lea 393, 395 ( .. particular 
facts". excluded; here, that a woman-witness 
had had bastard children); 1896. Zanone v. 
State, 97 Tenn. 101, 36 S. W. 711 (i!xtrinsie 
testimony. excluded); 1896, Ryan v. State. 
97 Tenn. 206, 36 S. W. 930 (admitting indict
ments for other felonies and misdemeanors. 
except that if the record shows un acquittal 
or a • nolle pros.' the indictment should be dis
regarded; no reference to the opinion in Za. 
none v. State. dated a month before, but writ
ten by another judge). 2. &ope Of CrosB
examination: to the earlier cases eited infra. 
under par. 3. add the foU'lwing: 1892, Hill 1). 

State, 91 Tenn. 521, 523.19 S. W. 674 (whether 
he had not been charged with stealing; al
lowable, if it im-olvcs an indictment for all 
infamous crime. but not as impJ:l.ing .. mere 
personal imputations ") ; 1896. Zanolle r. 
State. supra (questions as to number of hUl>
bands Ih·ing. domestic difficulties. etc.. al
lowed; the foJlowing is a type: .. Have you 
not recently torn the clothes off your 
husband, drawn a butcher-knife on him. 
called him a • and said yoU were going 
to kill him?"; the principle being th.lt 
any question may be asked .. throwing ligM 
on his or ber moral character. provided th'l!Y 
involve moral turpitude. whether they relate 
to domestic relations or other habits. if the 
tendency is to show that tRe witneEs ;s guilty 

oi wanton, habitual violation and disregard 
of the most sacred marital relations. or of the 
law. or of the rules of decent society. involving 
the witness in moral turpitude". though semble 
the misdeeds must be of fairly recent date); 
1896. Ryan 1'. State. supra (whether he had 
not been indicted for felonies and misdemean
ors, allm\"ed); 1912. Hughes ~. State. 126 
Tenn. 40. 148 S. 'V. 534 (murder; croSS
examination of defendant to former murders, 
held proper). 3. Privileoe aoainsl Dugracina 
.4 1I<!1l'ers: 1858, Reed t.. Williams, 5 Sneed 
580. 582 (question as to fornication; unde
cided); 1860. Lea v. Henderson, 1 Cold. 146. 
149 (same as next case) ; 1873, Love I). Masoner. 
6 Baxt. 24. 33 (fornication; privilege allowed 
because fornication was a crime); 1874, Titus 
". Stale, 7 Bad.. 134 (prhilege repudiated pn
tirely. settling the doubt formerly expressed) : 
1896. Zanone v. State. 8upra (prhilege not 
recognized) ; 1896. Ryan v. State. 3Upra 
(same). 

T£l>..'ls: 1. Exlrimic Te&timonll is ex
cluded : 1859. Boon v. Weathered. 23 Tex. 
675. 678: 1879. Johnson v. Brown. 51 Tex. 
65, 76; 1892, Gulf C. & S. F. R. Co. v . • Tohn
son,8-3 Tex. 628. 633, 19 S. W. 151 (approving 
Boon r. Weatbered); 1898. Red 1'. State. 39 
Tex. Cr. 414. 46 S. W. 408; 1898, }o'ieids i). 

State. 39 Tex. Cr. 488, 46 S. W. 814; 1898, 
KeUogg v. McCabe. 92 Tex. 199,47 S. W. 520 
(that he had been elected mayor by carpet

and scalawags. excluded); 1921, Haya 
r. State. 90 Tex. Cr. 355, 234 S. W. 898 (mur
der in quarrel over woman; the woman's 
specific immoral acts. not admitted against 
her as a witness). 2. Scope 0/ Cro8B'e%Omina
tum: 1884. EV:lllSich v. R. Co .. 61 Tex. 24, 28 
(admitting questions about" relevant facts"; 
and "any fact which bears upon the credit 
of' the witness would be a relevant fact": 
but the opinion confounds the present que\!
tion with that. § 1885. poBl. as to cross·exam-
ining on one's own case); 1893, Carroll 1'. 

State. 32 Tex. Cr. 431. 24 S. W. 100 (question 
as to indictmen t for theft. aUowed; but such 
cross-examination .. must be kept within 
bounds by the Court" • and aUowed only 
.. where the ends of justice dearly require it 
and the inquir~' relates to transactions compara
tively recent". etc.); 1894, Exon v. State. 33 
Tex. Cr. 461. 26 S. W. 1088 (of a woman. 
whether she had lh'ed as mistress with her 
husband before marriage. aUowed); 1899. 
Crockett v. State. 40 Tell. Cr .. 173. 49 S. W. 
392 (whether he had not been indicted for 
ilssault with intent to murder. allowed); 
1899. Smith v. State. Tex. Cr. , 50 S. W. 
362 (inquiry of defendant as to indictment for 
another crime. aUowable); 1899, Barkman tl. 

State. 41 Tex. Cr. 105. 52 S. W. 73 (questions 
to the defendant as to a previous killing, ex
c1uded); 1899. Preston r. State. 41 Tex. Cr. 
300,53 S. W. 127.881 (that he had sworn toO a 
false account in a former trial of same defend
ant, excluded); 1900. Dickey". State.-
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Tex. Cr. .56 S. W. 627 (illegnlliquor sales; Lee v. State recognized. that prior indictments 
dcfcndnnt allowed to be cross-examined as to could be used to impeach); 1907. Cecil 11. 

other illegal sales); 1902. Dc Lucenay t.. Stnte. Tex. Cr. • 100 S. W. 390 (former 
State. . Tex. Cr. • 68 S. W. 796 (bigamy; indictment for felony ngninst defendant as 
questions to the alleged second wife. as to her witness. admissible); 1912. Moore v. State. 
prior incest. apparently held admissible); 65 Tex. Cr. 453. 144 S. W. 598 (discussing tho 
1902. Bowerl! .. State. Tex. Cr.· • 71 S. W. question how far instructions should limit 
284 to a charge of murder the use of such evidence); 1913. Vick v. State. 
18 years before. excluded. us too remote); 71 TelC. Cr. 50. 159 S. W. 50 (conviction of 
1903. Carter v. Stnte. 45 Tex. Cr. 430. 76 S. W. felony 13 years before. held inadmissible on 
437 (cross-examination of a rapc-complainnnt the facts; the opinions differ as to the pre
as to her occupation in a disreputable \\ine- cise rule of law; in the opinion of Prendergast. 
room. excluded on the facts; yet" a witness J.. the prior cases nrc collected); 1915. 
may be asked as to her or his vocation. en- Leach v. State. 78 Tex. Cr. 55. 180 S. W. 122 
vironments. or associations"; "this mntter (fraudulent use of another's railroad pass; 
is in the sound discretion of the Court"); defendant's conviction for cattle-larceny 12 
1911. Campbell v. State. 62 Te::. Cr. 561. 138 years before. at the age of 15. held too remote 
S. W. 607 (rape; cross-examination to Iiber- to affect credibility); 1920. Rosa v. State. 86 
tinous conduct. held improper); 1911. Wright Tex. Cr. App. 646, 218 S. W. 1056 (cross
v. State. 63 Tex. Cr. 429. 140 S. W. 1105 (cross- examination to former convictions, etc .• with
examination to a former indictment allow- out luwing e\'idence to refute denials. held 
able. but not to a former arrest on complaint here improper); 1921. Lusater v. State. 88 
merely); 1916. Sapp Tl. State. 80 Tex. Cr. Tex. Cr. 452. 22i S. W. 949 (murder; proof 
363. 190 S. W. ·IS9 (cross-examinntion of an of n prior arrest for felony. here not allowed; 
accused to crimes as to which "sufficient time whether anything short of conviction would 
has elapsed there(lfter to show that the grand suffice, does not appear): 1922. IVlclntosh r. 
jury has had an opportunity to investi'late State. Tex. Cr. , 239 S. W. 622 (statutory 
and act upon it and have not found a bill of rape; (IUeation to a woman witness for the 
indictment". not allowed; this is a strango State as to conviction for prostitution. ai
precaution to embody in the rille. for the wit- lowed; prior cuse~ to the contrary over
ness is being a~ked whether he himself adlllit~ ruled). 
tbe crime, and if he does. the grand jury's UTAU: 2. Scope oj Cross-examination: 
failure to indict means nothing); 1921. Sham- 18i5. Conway v. Clinton. 1 Utah. 215. 220 
blin v. State. 88 Tex. Cr. 5S9. 228 S. W. 241 (" The Court in its di~cretion may permit dis-
(cross-examination to arrest for forgery. held paraging questions to he asked "); 1909. State 
improper); 1921. Criner v. State. S9 Tex. Cr. r. Williams. 36 Utah 27:3. 103 Pac. 250 (rape 
226. 229 S. W. 860 (forgery; cross-examination under IIge; cross-examination of accu:;cd to 
of defendant as to indictment or information similar conduct with other little girls. ex
for prior theft. held proper. but not as to mere eluded); 1911. State v. Thorne. 39 Utah 208. 
arrest); 1921. C(lmpbell v. State. 89 Tex. Cr. 117 Pac. 58 (a witness m(lY not be asked as to 
243. 230 Pac. 695 (a woman may be ('roBs- .. mere specific acts or conduct of a wrongful. 
examined as to being a common prostitute): culpable. or O\'en incriminating character not 
1.921. Rodrignez Tl. State. 89 Tex. Cr. 373. 232 amounting to the commission of a crime". 
S. W. 512 (assault; croBS examin(ltion of ac- this being the "prevailing rule" in the United 
cused as to having been indicted for incest. States; no authority cited; this is the first 
allowed); 1921. Mobley v. State. 89 Tex. Cr. time that the (lnom(llous rule of the California 
646. 232 S. W. 531 (homicide; woman testi- Code has been described as the .. prevailing 
eying for accused. allowed to be cross exam- rule"; it is the rule of a verl' small minority of 
ined as to her being unmarried though having States; Conway v. Clinton. supra. not cited) ; 
children). 3. Privileoe aoaillst Dis(JTacing An- 1913. State Tl. Reese. 43 Utah 447. 135 Pac. 270 
3lOers: 1873. Morris Tl. State. 38 Tex. 603 (priv- (b(lstardy; questions to a witness as to having 
ilege recognized; charge of keeping a house of himself embraced the prosecutrix' sister on the 
ill-fame); 1893. Carroll r. State. 32 Tex. Cr. evening of the alleged act of intercourse. during 
431.24 S. W. 100 (privilege denied; good opin- a ride taken b~' all four. excluded. purpor
ion by Simkins. J.); 1899. Crockett 1'. State. ting to follow the quotation ante. § 983 from 
40 Tex. Cr. 173. 49 S. W. 392 (privilege de- Third Gt. Western Turnpike Co. v. Loomis. 
nied). 4. Conviction oj Crime: 1893. Goode N. Y .• and to prohibit all questions as to 
11. State. 32 Tex. Cr. 505. 508, 24 S. W. 102 ch(lstity; the opinion fails to observe any 
(fine in City Court; excluded; the crime must distinction between tho question and the 
involve .. moral and legal turpitude "); 1893. privilege not to answer. though quoting Compo 
Carroll V. State. 32 Tex. Cr. 431. 24 S. W. 100 L. 1917. § 3431. now Compo L. 1917. § 7141; the 
(cross examination to being in jail or the p~n- opinion's concessiOll that" a Jew sporadic cases 
itentiary. allowable); 1903. Lee II. State. 45 hold such questions proper" is a cheerful way 
Tex. Cr. 51. 73 S. W. 407 (indictments admis- of tre(lting the general rule in England and 
sible; Henderson. J., diss.): 1907. Fannin lJ. America; and its citation of State lJ. Shockley. 
State. 51 Tex. Cr. 41. 100 S. W. 916 (rule of 29 Utah 25. 80 Pac. 865. as Bupporting this 
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ruling, gives too much weight to Il lamentable about another fraudulent mercantile trans-
decision which ought rather to have been re- action, excluded). 3. Pririleoe again8/ D18-
pudiated). 3. Privileuc aoaill.S/ Disoracill(J oracill(J A,l8tCers: 1848, Howel v. Corn., 5 
An8wers: Compo L. 1917, § 7141 (like Cal. C. Gratt. 664, 666 (questions to female witnesses 
C. P. § 2065); § 7950 (bribery, etc.; like Cnl. as to their unchaste conduct. possession of 
P. C. § 89); 1875, Conway r. Clinton, 1 Utah stolen goods, etc., held privileged). 4. Con-
215, 220 (privill'ge conceded for fncts nut t'iclion of Crime: Code 1919, § 4779 (cOD\'ic-
material to the issue; here, a conviction for tion of "felony or perjury"; quoted ante, 
crime). 4. ("onviclioll of Crime: Compo 1. § 488); 1882. LanghamI.' V. Com., 76 Va. 
1917, § 7141 (like Cnl. C. C. P. § 20(5); 1922. 1016 (must be of a crime affecting credibility); , 

1 State r. Crawford. Utah ., 206 Pac. 717 Anglea I). Com., 10 Gratt. 696 (unner the Code, \ 
i (the particular crime may be shown; the conviction of felony is admissible, e\'en aftcr -~--

\. fact that an appeal is pending from a former a pardon); 1910, Davidson v. 'Vatts, III Va. 
cOD\'iction does not exclude it). 394,69 S. E. 328 (conviction for larceny may be 

V:J;:RlIO),'T: 1. Eztrin.,ic TfstimollY is ex- shown, though the sentence has been served); . . - -
eluded: 1846, Crane v. Thayer. 18 Vt. 162 1921, Harris r. Com., 129 Va. 75), 105 S. E. 
(that the witness was a notorious counter- 541 (robbery; defendant, having testified 
feiter). 2. Scopc of Cr088-ezaminalioT<: 1896, in chief to his whereabouts in former years, 
State V. Fournier, 68 Vt. 262, 35 Atl. 178 was allon-ed to be cross-examined to a 50-
(discretion of the trial Court); 1897, State 1.'. journ in prison for part of the period, for an 
Slack. 69 Vt. 486, 38 Atl. 311 (allowing the unspecified offense; Langhorne t. Com., dis-
trial Court some discretion, particularly to tinguished). 
exclude matters not affecting credibility); WASHINGTON: 1. Extrinsic Testimony is 
1905, State v. Stimpson, 78 Vt. 124, 62 Atl. cxcluded: 1913, State V. Shaw, 75 Wash. 
14 (rape under age; cross-examination of 581, 135 Pac. 20 (murder; the accused 
prosecutrix as to prior prostitution, not ad- ha\'ing admitted on cross-examination 
mitted to affect credit); 1915. State V. Hodg- that he had been discharged from the army 
don. 89 Vt. 148, 94 Atl. 301 (burglary; cross- for bad conduct, a military certificate to the 
examination of defendant us to other arrests, same effect was excluded. on the ground of the 
held improper); 1922, State V. Long, Vt.. inadmissibility of a certificate; ignoring the 
-, 115 Atl. 734 (improper relntions with a present and bettpr ground); 1921, State 11. 

woman. etc.; cross-examination held not Demus, 114 Wash. 596. l'95 Pac. 1001 (par-
improperly excluded in the trial Court's dis- ticular immoral acts, excluded); 1922. State 
cretion). 3. Pririleoe against Disgracino V. Dale, Wash. . 206 Pac. 369 (proof of a 
An.!wers: left undecided: 1856, State v. former arrest denied on cross examination, 
Johnson, 28 Vt. 515 (whether the prosecutrix held improper). 2. Scope of Cr088-e.ramina-
had had illicit intercourse}. 4. Conviction of lion: 1903, State t·. Ril,ley, 32 Wash. 182. 72 
Crime: Gen. St. 1917, § IS97 (quoted ante, Pac. 1036 (question as to arrest is "probably" 

. § 488); 1901, State V. Shaw, i3 Vt. 149. 50 not proper); 1904, State I). Eder. 36 Wash. 

I Atl. 863 (murdel, c~ross-examination of the 482, 78 Pac. 1023 (cross-examination of the 
defendant, as to a plea of guilty to a charge of defendant's wife to show that he had been 

- assault, ali;)wed); 1902, McGovern v. Hayes confined in the penitentiary, held improper}; 
and Smith, '/5 Vt. 104, 53 Atl. 326 (personal 1905. State V. Mann. 39 Wash. 144, 81 Pac. 
injuries; plaintiff allowed to be cross-exum- 561 (question as to having been tarred and 
ined as to comiction for illegal liquor-selling; feathered. held properly excluded); 1906, 
but such proof of "an offence not involving State C. Belknap, 44 Wash. 605, 87 Pac. 934 
moral turpitude" is in the trial Court's dis- (seduction; cross-examination of witnesses 
cretion); 1917, State v. Guyer, 91 Vt. 290, testifying to other intercourse with the prose-
100 Atl. 113 (conviction for stealing, ete., cutrix was held to exceed the trial Court's 
admitted). discretion; unsound on the facts); 1910. 

VIRGINIA: 1. Extrinsic Testimony is ex- State V. Katon, 47 Wash. I, 91 Puc. 250 (trial 
eluded: 1811, Fall v. O\'erseers, 3 Mum£. Court's discretion controls); 1910, State t'. 
495, 505 (per Roane, J.; acts of unchastity by Cottrell, 56 Wash. 543, 106 Pac. 179 (forgery; 
a woman); 1833, Rixey 1.'. Baysc, 4 Leigh 332. cross-examination to other frauds, held im· 
2. Scope 01 Cross-examinalion: 1906, South- proper on the facts). 4. Conviction of Crime: 
ern R. Co. v. Blanford's Adm'x, 105 Va. 373. R. & B. Code 1909, § 1212 (quoted ante, § 488); 
54 S. E. 1 (whether a collision was caused by 1893, State V. Payne, 6 Wash. 563, 569, 34 
a wrong setting of a switeh; the switchman Pac. 317 (petit larceny, excluded, as not in-
ha\ing testified that it was properly set, a famous); 1903, State V. Ripley, 8upra (con-
cross examination as to having made a sim- viction of a felony, admissible; here, robbery) ; . 
ilar mistake shortly before. was allowcd "to 1903, Stater. Champoux. 33 Wash. 339, 74 Pac. ; 
test his accuracy, veracity, or crcdibility", 557 (conviction for murder, appealed from and ... _. __ 
on the principle of § 979. ante; but testimODY pending. admitted); St. 1909, R. & B. Code i .. 
from another witness would have been ex- 1909. § 2290 (quoted all/e, § 488); 1912, State 
eluded); 1917, Allen V. Com., 122 Va. 834, ~. Overland, 68 Wash. 566. 123 Pac. 1011 
94 S. E. 783 (larccny of a check; question (under Crim. Code 1909, § 38, Rem. & Ball. 

411 

• 



§ 987 TESTIMONIAL IMPEACHMENT [CHAP. XJLXU 

(not as often judicially appreciated as it ought to be) that there are half a 
hundred independent jurisdictions within our boundaries, and that it is im
possible to make usc of all the rulings as though they were valid precedents 
for every jurisdiction. The shuttlecock citation of decisions, backward and 
forward, in and out of their proper jurisdictions, has done much to unsettle 
and to confuse the law. The greatest judicial service that can be rendered 
to-day is to keep the line of precedents clear and inflexible in each jurisdiction. 

In general, the state of the various laws on the foregoing topics may be 
thus summarized: 

(1) Extrinsic iest·imony to particular acts is universally conceded to be 
. . .--'---'''~'-- . . -. "". -~.---

Code. § 2290, any crime may be shown, even propllr on the facts); 1902, Goodwin v. State. 
a misdemeanor). 11-1 Wis. 318, 90 N. W. 170 (questions to a 

WEST VJllGINI.~: 2. Scope 01 Cr088o£:tllmi-. woman, as to a bastard child, held improper); 
nation: 1880, State r. Conkle, 16 W. Va. 736, 1903, Meehan v. State. 119 Wis. 621, 97 N. W. 
742, 757, 764 (attempt to kill; n witness for 173 (assault. question to the prosecuting wit-
the State lived in the house with the defendant ness." whether he ran a sportilll1:-hoU5C", 
and his wife; a question as to his intercourse excluded); 190.5, State ~. Nergaard, 124 Wis. 
with thll latter was excluded; the renson 00- 414, 102 N. W.899 (violation of game law; 
ing unascertainable from the lengthy but ob- questions to defendant as to prior arrest for a 
scure opinion); 1902, State v. Hill, 52 W. Va. similar offence. held not prejudicial error, a8 
:t96, 43 S. E. 160 (triul Court has discr£'tion in he admitted his conviction therefor; ques
allowing questions to facts affecting moral tions as to being under police suryeillunce, 
character; precedhg ca"<'s examined and rec- held allowable in discretion); 1908. Dungan 
onciled); 1902, State 1'. Prater. 52 W. Va. v. State, 135 Wis. 151, 115 N. W. 350 (assault 
132, 43 S. E. 230 (similar). a. Prit'ilege with intent to rape; questions as to the ac· 
auainst Disgracing Answers: 1902, Stllte v. cused's occupation with prostitutes, hcld 
Hill, supra (orthodox Engli8h rule applied); allowable in the trial Court's discretion; 
1902, State t. Prater, sUpra (similar). good opinion !Jy Dodge. J.); 1909, Farrell t'. 

WISCONSIN: 1. E:ttrin.sic Testimony is ex- Phillips. 140 Wis. 611, 123 N. W. 117 (a single 
cluded: 1903, Paulson ~. State, 118 Wis. 89, act of contempt of court many years before. 
94 N. W. 771. 2. &ope 01 Cross-r-ramination: held improperly admitted). 3. Pri~ileoe aoainst 
1858, Ketchingman 17. State, 6 Wis. 426, 4aO Di80racing Ansu'CT8: 1859, Kirschner t'. State. 
(question to the woman with whom the de- supra (conviction for brceny; privileged be· 
fendant's adultery was charged to ha\'e been cause it " tended to d£'grude "); 1879. Ingalls 
committed, whether an abortion had been v. State, aUllra (same); 1881, McKesson r. 
produced upon her. not admitted to te8t cred- Shermnn, supra. semble (same); 1899. Emery r. 
ibility; no rule laid down: Smith. J .• dissent- State, 101 Wis. 627, 78 N. W. 145 (prh'ilege rec
ing); 1859, Kirschner r. Stllte, 9 Wis. 140. ognized); 1899, Crawford ~. Christian, 102 Wis. 
143 (the witness' residence Ilnd associates, lind 51.78 N. W. 406 (same); Stats. 1919, § 13.29 
the fnct thnt he hnd assumed an alias. alIowp.d (privil£'ge repudiated for testimony before 
as casting suspicion upon his character; whether Legislature or n committee). 4. Conriction 
he had been COD\'icted of a crime, excluded on 01 Crime: Ca8es cited supra: Stats. 1919, 
grounds of privilege and of proof by record) : § 4073 (quoted allte, § 488); 1906. Koch v. 
1879. Ingalls r. State, 48 Wis. 647. 654. 4 N. W. State, 126 Wis. 470. 106 N. W. 531 (arrest nnd 
785 (coD\-iction of a ('rim£'. excluded for t.he conviction for being drunk nnd disorderly; 
same reasons); 1881. McKesson v. Sherman. question allowed; the statute held to include 
51 Wis. 303, 311. 8 N. W. 200 (" A ('harge of misdemeanors, but not violutions of a city 
crime is not in it.qeif impeaching evidence", ordinance); 1909. Farrell v. Phillips, 140 Wis. 
excluding a question as to a former arrest; 611,123 N. W.117 (contempt of court is notn 
also apparently opposing the pre('eding rul- conviction of crime; and the details of the 
iog); 18P.9, Buel v. Stnte. 104 Wis. 132. 80 offcnce cannot be relld); 1921, Bruno r. 
N. W. 78 (questions" Did you kill a man lit Hickman. 174 Wis. 6.'3. 182 N. W. 356 (as
Ord, Nebrnska?", "Did the insur:m('e com- sault; cross-examination of defendant to for-
pany give you any reason for not gh-ing yoU mer conviction for assault, allowed). 
the insuranco money?". held beyond the "'YO~IlNG: 2. Scope of CrOBs-examination: 
proper scope, for a defendant churgcd with 1909. Eads t'. State. 17 WYo. 490, 101 Pac. 
murder nnd testifying for himself; see quotation 946 (cross Ilxamination to an arrest for shoot-
ante. § 983): 1900, Murphy ~. State. 108 Wis. ing in a house of prostitution, held not im-
Ill. 83 N. W. 1112 (questions as to "past lJr,>pe.!y excluded in the trial Court's discre
life" of a defendant testifying. held not im- tion). 

412 

• 



§§ 977-996) CHARACTER, EVIDENCED BY COXDUCT § 987 

joadmissible. Sporadic rulings of admission have usually been due to some 
other principle misapplied; 

(2) For cross-examinat'wn, the rule of the trial Court's discretion is (in 
name, at least) the most widely adopted. The discretion, however, is in 
practice very often interfered with, to the detriment of the law's certainty. 
The contrast, nevertheless, is clear between this and the rule of absolute 
prohibition, on the one hand (which obtains in perhaps half a dozen juris
dictions) and the rule of absolute license, on the other hand (which is in this 
country nowhere conceded); 

(3) The pri'l.,"ilege against disgracing an,swers has in all but one or two 
jurisdictions disappeared. Its service, so far as it was useful, is better rendered 
by the rule of judicial discretion; 

(4) .. .admissible. The 
tendency is to a simplicity of the rule defini~g of crime (i.e. either 
all crimes, or felonies only), instead of the common-law subtleties. -

§ 988. Rumors of Particular on Cross-exa.mination of a Wit-
ness to Good Character, distinguished. The settled rule against impeach
ment by extrinsic testimony of particular acts of misconduct (ante, § 9i9) 
is to be distinguished in its application from a kind of questioning which 
rests upon the principle that the witness' grounds of knowledge (ante, § 655) 
may always be inquired into. When witness A is called to support the 
character of B (either a witness or an accused), by testifying to his g09d 
reputation, that reputation must signify the general and unqualified consensus 
of opinion in the community (post, §§ 1610-1614). Such a witness virtually 
asserts either (a) that the testifier has never heard any ill spoken of the other 
or (b) that the sum of the expressed opinion of him is favorable. Now if it 
appears that this sustaining witness knOlt·s of bad rumors against the other, 
then, in the first instance, his assertion is entirely discredited; while, in the 
second instance, his assertion is deficient in good grounds, according to the 
greater or less prevalence of the rumors. On this principle, then, it is proper 
to probe the asserted reputation by learning whether such rumors have come 
to the witness' knowledge; for if they have, it is apparent that the alleged 
reputation is more or less a fabrication of his own mind. 

It is to be noted that the inquiry is always directed to the witness' hearing 
oj the disparaging Mimor as negativing the reputation. There must be no 
question as to the Jact oj the misconduct, or the rule against particular facts 
would be violated; and it is this distinction that the Courts are constantly 
obliged to enforce: 

1841, PARKE, B., in R. v. Wood, 5 Jur. 225 (the witness bad testified that he had never 
heard anything against the defendant, and was on cross examination asked whether he 
had not heard of the defendant being suspected of a certain robbery in the neighborhvod ; 
on objection): "The question is not whether the prisoner was guilty of that robbery, 
but whether he was .VlI8pected of having been implicated in it. A man is n,ade 
up of a number of small circnmstances, of which his being of misconduct 
is one." 
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1888, McCLELLAx, .J., in Moulton v. State, 88 Ala. 119,6 So. i5S: "Opinions, therefore, 
and rumors, and reports, concerning the conduct of particular acts of the party under 
inquiry, a(e the source from which in most instances the witne~s derives whatever knowl
edge he may have on the subject of general reputation; and, as a test oi his information. 
accuracy, and credibility, but not for the purpose of proving particular acts or facts, he 
may always be I'.skcd on cross-examination as to the opinions he !las heard expressed by 
members of the community, and even by himself as one of them, touching the character 
of the defendant or deceased as the case may be, and whether he has not heard one or 
more persons of the neighborhood impute particular acts or the commission of particular 
crimes to the party under investigation, or reports and rumors to that effect." 

1921, SANFORD, J., in Kelley v. State. Ii Ala. App. 577, 88 So. 180 (prosecution for homi
cide): "There wer{; numerous witnesses offered by the defendant, who testified to his 
good character, ar.d, on cross-examination by counsel for the State, these witnesses testi
fied that they had not heard about his shooting Alto Baxter; or about his knocking Den 
McLain in the head with a shotgun; nor his cutting John Dillara with a knife; or run
ning into Willie Shipman v.;th a razor; or about his interfering with Mr. Teal when he 
was about to arrest his (defendant's) sister. When these questions are asked. in good 
faith, they are permissible, to test the witness as to what he considers good character. 
Nothing appearing to show to the Court that the questions were not asked in good faith, 
the Court properly overruled the defendant's objections. In each case the witne!Js an
swered that he had not, until the day of the trial, around the courthouse, heard of the 
idcidents inquhed about and embraced in the questions propounded by counsel for the 
state ... , Upon redirect examination of each of these witnesses, defendant's counsel asked 
this question: 'If these things had happened you would hayc heard about them, would n't 
you?' 

" The method of er03S examination allowed ill the examination of character witnesses 
places in the hands of trial lawyers and courts a grave responsibility {or perfect good faith 
on the part of counsel propounding the question, the right of full and free explanation 
in argument by counsel for both sides, and a clear and emphatic charge of the Court to 
the jury, confining the evidencc thus obtained to the purposes for which such interroga
tories and answers are legally permissible. To inquire if a wit.ness has not heard that 
the defendant was guilty of a certain criminal offense, is calculated to carry with it the 
imputation of guilt, to his great prejudice, unless the court is careful to make clear to the 
jury the purpose of the question. Certainly defendant's counsel, while making his argu
ment, should be allowed to aid in impressing the jury as to the import and meaning of the 
examination touching character, so long as he confines himself to statements of law ap
plicable to the case." 

On this principle such inquiries are almost universally admitted.! But 
§ 988. 1 Enoland: 1836. R. tJ. Hodgkiss. Holmes v. State. 88 Ala. 29. 7 So. 193 (whether 

7 C. &: P. 298 (some definite charge against the accused had "worn stripes"); 1889. 
the supported witness. said to be usually the Moulton r. State. 88 Ala. 116. 120. 6 So. 758 
Bole subject of examination); 1846. R. 11. (here excluded becnuse the witness was 
Rogan. 1 Cox Cr. 291 (circumstances of sus- asked "whether he did n't know" of the spe
picion against the accused on the same night cific misconduct); 1893. Thompson v. Stute. 
as the alleged robbery. excluded); 100 Ala. 70. 71. 14 So. 878; 1896. Emns r. 
Federal: 1855. U. S. v. Whitaker. 6 McLean State. 109 Ala. 11. 19 So. 535 (like the next 
342. 344 (whether he had not been charged case); 1896. White t>. State. 111 Ala. 92. 21 
with passing c(lUIl.terfeit money. admitted) ; So. 330 (excluding a question as to the witness' 
Alabama: rule acknllwledgcd in the follow- knowledge of such facts): 1898. Terry v. 
ing cases: 186£,. Bullard v. Lambert. 40 Ala. State. 118 Ala. 79. 23 So. 776; 1899. Jones v. 
204; 1880. Ingtllm v. State. 67 Ala. 72; 1882. State. 120 Ala. 303. 25 So. 204 (without going 
DeArman r. State. 71 Ala. 361; 1884. Tesney into the particulars); 1905. Harrison v. State. 
fl. State. 77 Ala. 38; 1885. Jackson v. State., . Ala.· • 40 So. 57 (defendant's character) ; 
78 Ala. 472 (whether the witness had not enid 1906. Williams r. State. 144 Ala. 14. 40 So. 
that the deceased was a bad mao); 1889. 405 (witness' character); 1908. Way v. State. 

414 



§§ 97i-996] CHARACTER, EVIDENCED BY CONDUCT §988 

~he serious objection to them is that practically the above distinction
between rumors of such conduct. as affecting reputation, and the fact of it 
as violating the rule against particular facts cannot be maintained before 
155 Ala. 52. 46 So. 273 (like Moulton 1'. State) ; 
1909. Andrews 1'. State. 159 Ala. 14. 48 So. 
858 (murder; "how many fights do you recall 
that he has had?" allowed); 1909. Lowman I). 
Statt'. 161 Ala. 47. 50 So. 43 (cross-examina
tion to charges of illegal liquor-selling. allowed) ; 
1912. Ragland v. State. 178 Ala. 59. 59 So. 637 
(the rumors about must havc 
been heard before the time of the alleged of
fence); 1913. Watts 1'. State. 8 Ala. App. 264. 
63 So. 15 (wife-murder; re-direct examination 
of a witness to rumors of the accused ha\'ing 
killed a prior ",;re. not admitted here; the 
witness ha\-ing been first called for the State 
und having then on cross-examination testi
fied onh' to a qualified good character of the 
accused); 1915. Hill v. State. 194 Ala. 11. 69 
So. 941 (murder); 1916. Stout r. State. 15 Ala. 
App. 206. 72 So. 762 (keeping liquor illegally; 
cros.q-examination to having heard of defend
b.~t as a bootlegger. allowed); 1918. Vaughan 
r. State. 201 Ala. 472. 78 So. 378; 1921. Kelly 
r. State. 17 Ala. App. 577. 88 So. 180 (general 
principle stated; defendant's counsel may 
point out to the jury the limited purpose of 
the inquiry); 1920. Vaughn v. State. 17 Ala. 
App. 383. 84 So. 879 (murder; \\;tnedses t~ a 
witness' good character. not allowed t~ be im
peac!led by cross-examinatio~ as to hearing 
that the witness "had drank whisky. been 
drunk. or had played cards"): 
• 4rizona: 1\)21. Smith t'. State. 22 Ariz. 229. 
196 Pac. 420 (larceny); cross-examination 
to rumors of defendant's misconduct. admit
ted' . I • 

Arka7l,s118: 1!J04. Long 1'. State. 72 Ark. 427. 
81 S. W. 387. semble; 1920. Woodard v. State. 
- Ark. • 220 S. W. 671 (allowed); 1920. 
Woodard 11. State. 143 Ark. 404. 226 S. W. 
124 (seduction; cross-eltamj,u~tion of witnesscs 
t~ defendant's reputation. allowed); 1921. 
Carr r. State. 147 Ark. 524. 227 S. W. 776 
(murder; cross examination of defcndant's 
reputation-wi~ness to notorious instances of 
violence. allowed); 
Cali!omia: 1896. People 11. Mayes. 113 Cal. 
618. 45 Pac. 860 (rule applied): 1898. Peo
ple 1l. Burn!. 121 Cal. 529. 53 Pal'. 1096 (ques
tion not improper on the facts); 1894. People 
1l. Gordon. 103 Cal. 573. 37 Pic. 535 (rule 
stated); 1904. People t1. Perry. 144 Cal. 748. 
78 Pac. 284 (rule applied); 1906. People r. 
Weber. 149 Cal. 325. 86 Pac. 671 (cross exam
ination as to being told of misconduct. allowed) ; 
1912. People v. Burke. 18 Cal. App. 72. 122 
Pac. 435; 
Connecticut: 1917. Verdi v. Donahue. 91 Coon. 
448. 99 Atl. 1041 (malicious prosecution: 
cross-examination of defendant's witness to 
peaceahle repute. asking whether he bad heard 
of an Iwumlt by defendant. here excluded) ; 

Florida: 1915. Fine 1'. State. 70 Fla. 412. 70 
So. 379 (murder; cross-examination of good
character witnesses to hearing of specific vio
lence. allowed; as to Nelson v. State. 32 Fla. 
2-14. "in so far as it annouuces the rule . . • to 
be different from that expressed in this case. 
it is overruled ") ; 
Georoia: Rev. C. 1910. § 5882. P. C. § 1053 
(" particular tra:1sactions" can oniy be asked 
about" upon cro~:!-examination in seeking for 
the extent and foundation of the witness' 
knowledge "); 1886. Pulliam 1'. Cantrell. 77 
Ga. 563. 565. 3 S. E. 280 (the principie ad
mitted; but the question held improper be
cause it represented a crime as a fact. not as a 
rumor affecting reputation); 1909. Hunter 11. 

State. 133 Ga. 78. 65 S. E. 154 (allowed); 
1911. Dotson 11. State. 136 Ga. 243. 71 S. E. 
164 (murder; cross-examination of witness to 
defendant's good character. as to having seen 
defendant in a fight. allowed); 1914. Frank 
11. State. 141 Ga. 243. 80 S. E. 1016; 
Illinois: 1899. Aiken 1'. People. 183 Ill. 215. 
55 N. E. 695 (excluding such inquiries. mis
conceh;ng the nature of the problem and cit
ing none of the cases pertinent; Cartwright. 
C. J .. diss.); 1901. Jennings 11. People. 189 Ill. 
320.59 N. E. 515 (similar; Carter. Cartwright. 
and Hand. JJ .• diss.); J917. People 11. Dona
hue. 279 IH. 411. 117 N. E. 105. 
Indiana: 1873. Olh'er 1'. Pate. 43 Ind. 134 
(here excluded. in trial Court's discretion • 
because no contrary rumor was involved). 
1883. McDonel v. State. 90 Ind. 324 (allowed) ; 
1884. Wachstl'tter 11. State. 99 Ind. 295, (whether 
he had heard of the witness' being arrested 
for larceny. being in the statior.-house. etc .• 
admittc.-d); 1892. Randall 11. State. 132 Ind. 
542.32 N. E. 305 (whether he had heard of the 
witness' arrest for peace-breakir.~. house
breaking. etc.. admitted); 1895. Griffith 11. 
State. 140 Ind. 163.39 N. E. 440 (rul.~ applied) ; 
1897. Shears 1'. State. 147 Ind. 51. 46 N. E. 
331 (rule applied) ; 
Iowa: 1856. Gordon 11. State. 3 Ia. 415. semble 
(excluding questions as to specific miscon
duct known to the witness. because the mat
ters were treated as fact and not merely as 
the subject of rumor); 1861. State 1'. Arnold. 
12 Ia. 487 (similar questions allowed. because 
expressly treating the misconduct as reputed 
only); 1877. Barr v. Hack. 46 Ia. 310 (same) ; 
1887. State 1'. Sterrett. 71 Ia. 387. 32 N. W. 
387 (samc as Gordon's case); 1887. Hanners 
D. McClelland. 74 Ia. 320 (questions excluded 
because the witness had not testified t~ repu
tation). 1890. State D. McGee. 81 Ia. 19. 46 
N. W. 764 (same as Gordon's case); 1895. 
State t1. Lee. 95 la. 427. G4 N. W. 284 (whether 
he had not heard of defendant's having bur
glarized other buildings. allowed); 1905. 
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the jury. The rumor of the misconduct, when admitted, goes far, in spite of 
all theory aDd of the judge's charge, towards fixing the misconduct as a fact 
upon the other person, and thus does three improper things, (1) it vio-
State 11. Richards. 126 Ia. 497. 102 N. W. 439 
(where actual character has been testified to. 
the cross-exnmina tion may ask ns to actual 
misconduct); 1911. State 11. Kimes. 152 Ia. 
240. 132 N. W. 180 (like State v. Arnold; but 
why should the opinion cite an Alabama case 
and ignore the other Iowa precedents?); 1015. 
State 11. RowelJ. 172 Ia. 208. 154 N. W. 488 
(lucid opinion by Salinger. J.; Gordon v. 
State and State 1!. Kimes approved); 1921. 
State 11. Van Hoozer. 192 Ia. SIS. iS5 N. W. 
5SS (larcen~'; cross-examination of witnesses 
to defendant's good character. as to rumors of 
other larccnies. held improper in the circum
stances) ; 
Kallsas: 1896. State 11. l\IcDllnald. 57 Kiln. 
5:!7. 46 Pac. 967 (rule applied); 1915. State v. 
Killion. 95 Kan. 371. 148 Pa~. 6-13 (murder; 
witnesses to defendant'!! good repute. allowed 
to be crosa-examined to hearing of his prior 
violent acte) ; 
Kentucky: 1914. McCreary t'. Com .. 158 Ky. 
612. 165 S. W. 981 (rule applied); l!H9. 
Turner v. Com .. 185 Ky. 382. 215 S. W. 76 
(rule applied; the Court on request must 
instruct the jury of the limited usc of the au
swer) ; 
Louisiana: 1893. State I). Donelon. 45 La. 
Au. 744. 754. 12 So. 922 (the doctrine implied. 
but obscurch' stated; here the cross-examina-• 
tion was as to the general bad reputation ot 
the defendant's associates); 1896. State v. 
Pain. 48 La. An. 311. 19 So. 138 (whether he 
had not heard that the accused had whipped 
a woman. and had drawn a pistol on another 
person. admitted; 1903. Cook 11. State. III 
La.. 35 So. 665 ~murder; cross-examination 
to the witness' hearing of acts of misconduct 
bearing on general (;haracter. allowed. the 
accused's witness not hlwing been limited to 
character for peaceableness); 1906. State I). 

LeBlanc. 116 La. 822. 41 So. 105; 1911. State 
v. Green, 127 La. 83G. 54 So. 45 (Jiquor-sel
ling) ; 
Massachusetts: 1876. Com. v. O·Brien. 119 
Mass. 346 (" Particular facts may be called to 
the witness' attention. and he may be nsked 
if he ever heard of them; but this is allowed. 
not for the purpose of establishing the truth 
of those facts. but to test the credibility of the 
witness. and to ascertain what weight or value 
is to be given to his testimony H) ; 
Michigan: 1874. Hamilton 11. People. 29 
Mich. 173. 188. semble (rule ."plied); 1913. 
People t). Huff. 173 Mich. 6:'M 139 N. W. 1033 
(cross examination of a good character wit
ness to the defendant's conduct after the date 
of the act charged. excluded); 
Mississippi: 1890. Kearney v. State. 68 Miss. 
233, 236. 8 So. 292 (a question referring to 
miscoIJ.duct as a fact and not as a rumor. 

• 

excluded; but the principle not alluded to); 
1920. Herring v. State. 122 Miss. 647. 84 So. 
699 (murder; cross-examination to hearing 
of a prior assault. excluded without noting the 
present principle) ; 
Missouri: 1899. State v. McLaughlin. 149 
Mo. 19. 50 ~. W. 315 (rule applied); 1903. 
State v. Parker. 172 Mo. 191. 72 S. W. 65(J 
(same) ; 1903. ~tate v. Boyd. 178 Mo. 
2. 76 S. W. 979 (same); 1891. State v. Crow. 
107 Mo. 345. 17 S. W. 745 (rule applied); 
1904. State v. Brown. 181 Mo. 192. 79 S. W. 
1111; 1908. State v. Harris. 209 alo. 423. IO~ 
S. W. 28 (allowable in the trial Court's dis
cretion); 1915. State v. Loesch. Mo. -. 
ISO S. W. 875 (obtaining property by false 
pretences); 1916. State v. Dixon.. Mo.-. 
1905. W.29(,\; 1917. State I'. Willard. Mo.-. 
192 S. W. 437 (murder; cross-examination of 
defendant's character-witnesses to a cOIl\'ic
tion for counterfeiting in Washington in 19~; 
held improper. on the ground of remoteness of 
time; "there ought to be allowed. not only 
'locus penitenti:e.· but' tempus penitentiae'''; 
unsound; the limitation in question belongs. 
if anywhere. under the principle of § 987 ante. 
but has no place under the present principle) ; 
1919. State v. Steele. 280 1\10. 63. 217 S. W. 
80 (abortion; cross-examination to repute a, 
to defendant's having taken the whiskey-cure 
as n drunkard. allowed); 1920. State v. Scny. 
282 Mo. 672. 222 S. W. 427 ("If you had heard 
that this defendant WIIS chnrged with etc. etc .. 
would yoU thiln say his reputation was good 1" 
held an improper use of the present principle) ; 
Hl20. State v. Wicker. Mo. • 222 S. W. 
1014 (assault with intent to kill; defendant's 
witness to good character for peaceableness. 
allowed to be examined as to hearing of 
defendant's former conviction for assault with 
intent to rape); 1921. State v. McDonald. 
- Mo. • 231 S. W. 927 (manslaughter; an 
objection to such inquiries merely on the 
allegation that they were "not asked in good 
faith", held properly overruled; unsound; 
the Court might have sent out the jurY and 
required the prosecuting attorney to state 
whether he had credible evidence to justify 
him in asking the questions); 1922. State v. 
Affronti. Mo. • 238 S. W. 106; 1922. 
State v. Conley. Mo. • 238 S. W. 805; 
1922. State 11. HUffman. Mo. ,238 S. W. 
430 (robbery) ; 
Montana: 1914. State 11. Jones. 48 Mont. 505. 
139 Pac. 441 (enforcing the distinction stated 
above in the text) ; 
Nebraska: 1881, Olive v. State. 11 Nebr. 1. 
27. 7 N. W. 444 (witness to peaceable char
acter. whether he had not heard of the defend
aut's drawing a revolver upon some one. ex
cluded, on the erroneous notion that this was 
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lates the fundamental rule of fairness (ante, § 979) that prohibits the use 
of such facts, (2) it gets at them by hearsay only, and not by trustworthy 
testimony, and (3) it leaves the other person no means of defending himself 
by denial or explanation, such as he would otherwise have had if the rule had 
allowed that conduct to be made the subject of an issue.2 IVloreover, these 
are not occurrences of possibility, but of daily practice. This method of 
inquiry or cross-examination is frequently resorted to by counsel for the ver~' 
purpose of injuring by indirection a character which they are forbidden directly 
to attack in that wa~'; they rel~' upon the mere putting of the question (not 
caring that it is answered negatively) to convey their covert insinuation. 
The value of the inquiry for testing purposes is often so small and the oppor-

• 

the offering of a particular fact); 1894. Pat- hut to their personal opinion of his character. 
terson v. State. 41 Nebr. 53S. 59 N. W. 917 as aJlowed in this State); 
(same error); 1895. Basye v. State. 45 Xebr. Oklahoma: 1920. Russell v. State. Oklo Cr. 
261.63 N. W. 811 (whether the witness. test i- • 186 Pac. 490 (rule applied); 1920. Jones 
fying to defendant's character for peaceable- t'. State. Okl. Cr. • 190 Pac. S87 (mur
ness. had heard of II specific instance of his der; cross-examination to rumors. allowed); 
violence. allowed. in the trial Court's discre- Oregon: 1901. State t·. Ogden. 39 Or. 195. 
tion. distinguishing and explaining Olh'e t.. 65 Pac. 449 (admissible; but the opinion states 
State ane' Patterson V. State); the principle confusedly); 1908. State r. 
Net"ada: 1917. State V. Sella. 41 Ne\·. 113. Doris. 51 Or. 136. 94 Pac. 44 (aJlowed. but 11 

168 Pac. 278 (deceased in homicide) ; defendant-witness may explain the rumors; 
New York: 1900, People v. Elliott. 163 N. Y. the further details to be in the trial Court's 
11,57 N. E. 103 (question as to a supporting discretion); 1919, State r. Bateham. 94 Or. 
witness' opinion of reput'ation if it should be 524. 186 Pac. 5 (indecent liberties; rule of 
proved that a judgment of divorce on specific trial Court's discretion applied); 1920. State 
grounds had been rendered. etc.. excluded); V. Holbrook. 98 Or. 43. 192 Pac. 640 (rule 
1908, People 1'. Laudiero. 192 N. Y. 304. 85 applied to witness to defendant's "law-abid-
N. E. 132 ; ing" character, on a charge of murder); 
New l.Iexico: 1919. State r. Hawkins. N. Pennsylvania: 1911. Com. t·. Colandro. 231 
M. ,184 Pac. 97i (principle ajJplied); Pa. 343. 80 Atl. 571 (excluded; ignoring the 
North Carolina: 1830. ~rton V. Morphes. 2 present principle); 
Dev. 520 (rule repudiated; first. "this would South Carolina: 1897. State V. Dill. 48 S. C. 
be doing that indirectly which the law for- 249. 26 S. E. 567 (character for peace and good 
bids t<:, be done directly. yiz .• impeaching the order; cross-examination to rumors as to 
charae'.er of the witness in chief by !lpecific illegal whiskey-making. allowed); 
chargP!". and. secondly. "if the witn ass in Texas: 1903. Holloway v. State. 45 Tex. Cr. 
chief sustains a good general character from 303, 77 S. W. 14 (here erroneously allowing 
common reputation. the supporting witness proof of the act.~. not merely the rumors); 
said nothing untrue in attributing it to him ") ; 1921. Lasater V. State. 88 Tex. Cr. 152. 227 
1861. Luther V. Skeen. 8 Jones L. 356 (rule S. W. 949 (murder; cross-examination of 
applied); 1888, State 1'. Bullard. 100 N. C. defendant's reputation-witness, allowed); 
486.6 S. E. 191 (Barton v. Morphes followed); Virginia: 1880. DIl\'is v. Franke. 33 Gratt. 426 
1896. State V. Ussery, 118 N. C. 1177.24 S. E. (whcther he had not heard certain people say 
414 (rule apparently \·iolated; confused opin- the chnracter was bad; here excluded. while 
ion); 1898. Marcom 1'. Adams. 122 N. C. 222. conceding the principle. because not genuinely 
29 S. E. 333 (whether the witness had not a test of accuracy. but a subterfuge to bring in 
.. heard that defendant had committed for- hearsay) ; 
gery". excluded); 1905, Coxe v. Singleton, Washinoton: 1919, State 1'. Presta. lOS Wash. 
139 N. C. 361. 51 S. E. 1019 (Barton V. Mor- 256. 183 Pac. 112 (arson; a good character 
phes. approved); 1912. State V. Wilson. 158 witness not allowed to be 8lJked whether he 
N. C. 599. 73 S. E. 812 (murder; cross exam- had heard" ."bout the appellant having had a 
ination to repute of defendant as prostitute. fire which destroyed the hous~ in which he 
allowed. but not repute of particular acts) ; lived". though a question whether he had 
Ohio: 1907. State V. Dickerson, 77 Oh. 34. heard "that the appellant had been llCC1Ued 
82 N. E. 969 (cross-examination to rumored of burning his own house". would ha'\'e been 
misconduct or the accused, here held im- allowed). 
proper, because the witnesses cross-examined 2 On this point see poft, § 1114 (Rehabilita-
had not testified to the accused's reputation, tion or • 
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tunities of its abuse by underhanded ways are So great that the practice may 
amount to little more than a mere subterfuge, and should be strictly supervised 
by forbidding it to counsel who do not use it in good faith.3 

B. DEFECTS.OF SKILL, MEMORY, KNOWLEDGE, ETC., AS EVIDENCED BY 

P ARTICULAR FACTS 

§ 989. General Principles; Proof by ExtrinsiC Testimony. Besides the 
qualities of Moral Character for veracity, of Bias, Interest, and Corruption, 
already examined, there are others which may discredit a witness. Their 
nature is indicated by the requirements for testimonial disqualifications (ante, 
§ 478). If a witness is required to have a minimum of e}'."perience in order 
to testify (ante, § 555), then his degree of experience of and expert capacity 
will affect the weight of his testimony. If he is required to have certain 
opportunities for observing the facts in questio.'1 (ante, § 650), and to be able 
to recollect them (ante, § 725), and to narrate tb~m intelligibly (ante, § 766), 
then the degree of his capacities in those respects will affect the weight of 
his testimony. 

But these qualities, as detracting from credit, can seldom be directly testi
fied to as general and abstract qualities (ante, §§ 876, 939). The dem
onstration of these qualities must usually be made by particular circum
stances, sometimes consisting in particular acts of conduct. The question 
thus arises whether th~y may be established by extrinsic testimony (from 
other witnesses), or only by cross·examination of the witness himself. 

On this question, shall the analogy be followed of the rule Cor evidencing 
moral character (ante, § 979) or of the rule for evidencing bias and interest 
(ante, § 943)? This is here the chief, if not the only, question of controvers~·. 
In general, the rule may be said to be that extrinsic testimony is forbidden for 
evidencing specific acts of misconduct of the witness himself, but is allowed 
for evidencing other circumstances; for example, it would be forbidden for 
showing that a medical expert had blundered in a certain prior operation, 
but it would be allowed for showing that he had not used the proper instru
ments in making the experiments to which he testifies. The line of dis
tinction is so indefinite that no setded rule or definition can anywhere be 
surely predicated. But the practice of exclusion is, on the whole, stricter 
than it ought to be. 

The problem is complicated by the circumstance that the rule against con
tradiction on It collateral " matters (post, § 1000) is almost always equally 
applicable, and thus the scope of the present principle seldom comes to be 
defined. The witness is cross-examined to the desired fact, and then, on his 
denial, the subsequent proof of it is adjudged according to the rule for con
tradiction and not the present rule. Hence the doctrine upon the present 

~ For the rule that an impeaching witnuB For the general rule rorbidding counsel to 
may be cro81Hlxamined to the names 0/ persons luli/y indirectly by asking questjqtUl, see poll, 
11'''0 ha" ,poken dillparaqing11l. see pod, § 1111. 11808. 
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rule remains obscure. :'\evertheless, so far as proof by cross-examination is 
concerned, the logical use of particular instances to evidence incapacity and 
to lessen therebr the weight of testimony is amply illustrated in the pre
cedents. 

§ 990. Scientific Tests by PSYCholOgists,,:' As the science of 
psychology progresses, broadening its scope and enlarging its discoveries 
of precise truths and methods, it will make copious contributions in this 
particular field of knowledge.l Judicial practice should liberally make Use 
of such methods:' ,All that should be required as a condition is the prelimi
nary testimony 0 a scientist that the proposed test is an accepted one in his 
profession and that it has a reasonable measure of precision in its indications. 
Notice to the opponent, in season to attend, if the observations or experiments 
are made upon the witness out of court beforehand, would ordinarily be a 
fair requirement also (ante, § 1385). 

The distinction between extrinsic testimony and cross-examination here 
has no significance. The usual objection (ante, § 990) to proof by extrinsic 
testimony should not be allowed to put any obstacle in the way of using 
expert testimony from psychologists. The main thing is for Courts to re
member that those principles are merely means to an end. f Courts will 
open their minds to the realization that science can be applied to the judg
ment of testimonial credit, regardless of rules arising before the days of 
modern science, they will readily follow a liberal practi 

§ 991. Evidencing Testimonial Incapacity by Particular Error. (Read
ing, Writing, Valuation, Experimentation, etc.). Wherever a special qualifica
tion is required for testimony to a certain fact, the lack of that qualification 
is ascertainable logically by particular instances of the witness' failure to 

• • possess or to exercise It. 
(1) On cross-exa1lliluztion there is no doubt that these particular insta,nces 

may be brought out by questions to the witness himself, subject to the trial 
Court's discretion in restricting an examination too trivial or too lengthy.l 
Questions relating to prior i1/.'Jtances out of court are possibly less likely to 
be favorably treated, for example, an inquiry to a medical witness to the 
presence of poison, whether he had not on two prior occasions made analyses 
which turned out to be erroneous; though there can be no sound objection to 
this frequently valuable method of exposing the possibility of error. But 
questions exhibiting, by the very course of examination itself, the witness' 
lack of capacity to understand the subject are Common and indubitably 
orthodox. They are, naturally, most available on subjects requiring a certain 
skill which is really expertness, though not commoniy so termed (ante, § 556) 
, . for example, reading, writing, and the like. The method is in 
the follC'wing passages: 

• 
I 990. I For references to scientific articles t 991. I Compare the authoriti.,. cited anu, 

and books touching these methods, ree the cita- f g4, pOJt, U 1004, 1368. 
tioD ante, § 875. 
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1754, Oanning'8 Trial, 19 How. St. Tr. 5ii: The case turned chiefly on the where
abouts of a gypsy on certain days; Hannah Fensham testified te: seeing her in the town 
on the 16th of January, her reason being that" thcre was a snow on the 15th at night, 
and the 16th it was wet; ... my neighbors said, 'This snow is come in the right season, 
yesterday was the 15th': then I said, 'This must be the 16th', and 110t only that but I 
went to the almanaek and looked that very day." The cros~examination foIlowed: "Did 
you look directly to the almanack?" "No, sir, not till the 16th at night." "Are you 
very weIl skilled in almanacks?" "Why not? I can read and write a little.", "Do 
you know which day of the week it is by the almanack ?" "I can; I think so; my head 
is good enough for that." - "Look in this almanack, and tell me what day of the week 
it is." (She takes it in her hand; it was a common sheet-almanack, folded up into a 
book.) "1 can't see by this, it is so small." "Look at it again and take your time." 
"1 cannot see withuut my spectacles" (she puts them on); "you shall not fool me so."
"Tell me by this t.he day of the week for the 14th of December." "This is not such an 
almanack as I look in; I look in a sheet almanack; I cannot tell by this." "Give it me 
again, if you cannot tell; ... now you have shown your skill in almanacks." Her own 
counsel then gives her the almanack and asks her to point out Sunday in the month of 
January. "She tells down from the 1st to the ith day, and said that was Sunday which 
happened to be Tuesday." 

1888, Parnel! Commi88ion'a Proceeding8, 48th day, Times' Hep. pt. 13, p. 102; in sup
port of the charge, against Mr. Parnell and others, of using the Land League to commit 
crime and intimidation, the speeches to the public and the doings at the League meetings 
were often proved by Government constables, spies, or ether prejudiced persons, and the 
reports were apt to be partial and misleading; every such witness was accordingly tested 
with reference to the correctness of his report; this testing turned out l'or one of them as 
follows: A. "Some months before Lyden's murder I was at a meeting at Mrs. ,Vlllsh's 
house. There were several persons assembled there. Varilly took the chair." Q. "Was 
anything proposed or said about any person's cattle?" A. "Yes. . .. A resolution 
was come to abc"t the killing of these cattle. Some of those present left the room for 
the purpose of killing them." .. , On cross-examination: Q. ":\iy learned friend has 
put several rather big words to you about some gentleman taking the chair. Was there 
a chair to take at Walsh's?" A. "I cannot understand you." Q. "Well; but you 
know you said that Mr. Varilly took the chair?" A. "He did." Q. "What do you 
mean?" A. "He was the chairman." Q. "'Vhat did he do?" A. "To attend the 
meetings." Q. "What did he do?" A. "He told them that there should be cattle 
drowned." Q. "You have been asked by my learned friend whether a resolution was 
passed. What is a resolution?" A. "I could not tell you." Q. "You have told us 

1 there was a resolution. Do you know what that meant?" A. "No." Q. "Was there 
': a secretary?" A. "Yes." Q. "What is it?" A. "Not to tell anybody." Q. "Were 

you secretary?" A. "I was not." Q. "Was there a secretary?" A. "I do not know 
whether there was or not." 

Circa 1875, },Iobile & O. R. Co. v. Steamer New South, U. S. Distr. Ct., So. Distr. IIl.; ~ 
an action was brought by one steamboat company 00 the lower Mississippi against an
other for injuries sustained in the sinking of one of its vessels in a collision caused by the 
careless backing out of the Cairo harbor of a boat of the defendant company. Because 
or the harbor and pilot regulations, it was essential to the plaintiff's case to show that the 
clJllision had taken place in the middle of the river, and not two-·thirds of the wayacroSl!, 
as the defendant contended. Several colored deckhands of the defendant had sworn 
that the collision took place two-thirds of the way across. One in particular was vehe
ment in his declarations that he knew it was two-thirds across, as he had noticed it def
initely at the time. The counsel for the plaintiff, Mr. W. B. Gilbert, on the 

2' Bs relatione' Barry Gilbert. Esq .• of the Chicago Bar. 
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ination, took a sheet of paper, folded it once at the centre, and said: "Now, that's half, 
is n't it?" "Yes, suh." Folding it over in halves again, he said, "Now, that's a third, 
isn't it?" "Yes, suh!" (promptly). Then opening out the sheet, thus crease~, into 
iour divisions, the lawyer said, pointing to the first, "John, here's one-third?" "Yes. 
sub." To the "Here's two-thirds." "Yes, suh." To the third, "That's three 
thirds." "Yes, suh." "John, we've got lour thirds. What are we going to do?" 
"Dunno, suh; throwaway the fourth one, I reckon. But I know, suh, that the two boats 
struck ri,qht there at the end of the accorul third /" 

(2) Proof of such particular instances of error by atlter witnesses is gen
erally regarded as inadmissible, and for reasons analogous to those of the 
character-rule (ante, § 979), namel~', confusion of issues, by the introduction 
of numerous subordinate controversies inmlving comparatively trh'ial mat
ters, and unfair surprise, by leaving the impeached witness unable to sur·· 
mise the tenor or the time of supposed conduct which might be attributed 
to him by false testimony. Nevertheless, such instances ma~' oft.en be most 
effective evidentially, and the possible disadvantages may not always be pres
ent. The trial Court should therefore have the discretion to permit this 
mode of proof when it seems usefu1.3 

Whether extrinsic testimony is admissible to prov.e other circumstances 
detracting from the witness' qualification is doubtful, as a matter of prece
dent, though not of principle. That a mining engineer's experience has been 
gained in a locality of a different sort from that of the case in hand, that a 

I The precedents vary. and no precise rule Fah·ey. 104 Ind.'409. 423. 3 N. E. 389. 4 N. E. 
is acknowledged; with the following cases 908 ( ... ·itness to plaintiff's age; being asked to 
compare those cited post. § 1004: ETl{}. 1885. state his opinion of X's age as n test. his error 
Belt v. Lawes. Eng.. Montague Williams' was allowed to be shown); Kan. 1903. State 
Reminiscences. II. 228 {issue as t.o the genuine. '1'. Snyder. 67 Knn. 801. 74 Pac. 231 (iIlegal 
ness of a sculptor's work; the plaintiff-sculp. sale of beer; testing of a witncss for the prose-
tor having claimed to be the author of a bust cution by his drinking from an offered bottle 
of P.. of great merit. which the defendant and then saying whether it was the same as 
asserted was not made by the plaintiff. because that sold to him. excluded. on the ground of 
he was incapable of a work of that merit. and collateral issues); 1Ilass. 1854. Boston &:; 'V. 
the plaintiff hat'ing made at the trial another R. Co. r. Dana. 1 Gray 83. 90. 104 (an error. 
bust of P. as a specimen of his skill. Sir F. in another matter. by a eashicr-witnebJ. to 
Leighton. Mr. Thornycroft. and Mr. r.fillais. show general inaccuracy in accounts. excluded 
of the Royal Academy. testified that the in discretion); MU8. 1843. Wood v. Trust Co .• 
latter bust. compared with the former. "had 7 How. Miss. 609. 631 (notary's certificate 
no artistic merit"; the plaintiff then proved impeachable by evidence of his custom to 
the genuineness of the former by a person who certify improperly; distinction noted between 
had seen him working on it; .. this rebutting such impeachment and fncts affecting char
evidence of course smashed entirely the mere ncter); N. Y. 1903. Hoag v. Wright. 174 N. 
hypothetical evidence of experts"); also more Y. 36. 66 N. E. 579 (an expert witness' error 
briefly mentioned in Lord Ah'erstone's Rec- in declaring genuine certain spurious signa
olleetions of Bar and Bench, 105; U. j. tures. not otherwise in issue. but shown to 
Fed. 1814. Story. J .. in Odiorne v. Winkley. him as a test. held not collateral. and there-
2 Gallis. 52 (in a suit for infringement of fore allowed to be establl~hed by other testi
patent. priority of invention being pleaded. a many; prior inconsistent cases repudiated; 
witness to the identity of the two machines .. the competency of a witness to express an 
WIlS shown a similar machine invented by a opinion... is incidental to the main issue. 
third person and was interrogated as to the beC!1U'le it attacks tbe foundat.ion of the evi
points of identity and di/Jl3rence. in order to dence"); i906. People v. Pekarz. 185 N. Y. 
show by other testimony the witness' igno- 470. 78 N. E. 294 (cross-examination of an 
ranee of mechanics. and thus hiP. general in- alienist; Hoag v. Wright. 8upra. approved). 
conectness; the Questions were rejected); For the authorities upon discrediting hand· 
Ind. 1885. Louisville N. A. & C. R. Co. v. flIritill(/ erperu in this manner. see post. § 2015. 
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medical \"';itness' experience has been brief and insufficient, that an interpreter 
has lived in a part of the country using a different dialect, ' circumstances 
like these would not be obnoxious to any rule against extrinsic testimony" 
But all this should be left to the trial Court's discretion. 

§ 992. Same: Gronndll of an Expert Opinion. 0) The data on which an 
expert rests his specific opinion (as distinguished from the facts which make 
him skillful to form one at all) may of course be fully inquired into upon 
cross-examination. l Without them, the value of the opinion cannot be esti
mated. 

(2) But may the incorrectness or insufficiency of such ·data be (:stab· 
lished by calling otller witnesses? This is permissible and common, without 
doubt, so far as it involves rnerel~' the questioning of other expert witnesses 
upon their opinion of the \'alidit~· of the first witness' grounds; for they are 
usually called primarily for the sake of their own opinion in the cause, and 
their discrediting of the first witness' grounds of opinion may incidentally 
be inquired into without encumbering the issues,2 for example, when a 
medical witness, testifying to the muse of death as drowning, states as a 
ground the presence of froth on the lungs, und then other medical witnesses, 
testifying to the cause of death, den~· that froth on the lungs indicates death 
by drowning. But where the confuting of the data given requires the calling 
of witnesses who would not otherwise be in the cause, the propriet~· of this 
is open to doubt. Nevertheless, it may often become highl~' important 
for exposing error; and the trial Court should have discretion to permit 
it.3 The following passages illustrate its possibilities: 

1723, Bi:!hop Atterbury's Trial. 16 How. St. Tr. 494, 672; treasonable letters had been 
attributed to the defendant; but whl>n the Crown experts who claimed to have been able 
to decipher them were asked by him to produ(~e the key on which they founded their trans
lation, the request was refused on grounds of the public necessity (Jf keeping the methods of 
sueh skilled persons a secret (poat, § 23i8). The Duke of Wharton thus attacked the rulhg: 

4 C()mpare § 1004. post. 
§ 992. I 1885, Louisville N. A. & C. H. 

Co. fl. Falvey, 104 Ind. 409. 3 N. E. 389: 
1898. Shields v. State, 149 indo 395. 49 N. E. 
351 (a witness held to have testified as an ex
pert, 50 as to be cross-examined for qualifica
t;ons; extent of cross-examination in Court's 
discretion) ; 1895, Manning 11. Lowell, 173 
Mass. 100,53 N. E. 160 (value-expert: cross
examination to other sales, allowable in dis
cretion); 1920, Van Fleet v. O'Neil, 44 Nev. 
216, 192 Pac. 384 (whether a witness to rea
sonable value of attorney's fees agreed with 
certain ruling, of other courts, excluded): 
1883, Neilson fl. R. Co., 58 Wis. 516, 520. 17 
N. W. 310 (cross-examination or witnesses to 
the extent of depreciation by land-condem
nation, as to the elements and grounds of their 
estimate, allowable in discretion). 

For the use of other 8alu, on cross-examina
tion of mlue-apert., see the authorities col
lected ante, t 463. 

On the nbust'S of t.his kind of ~ros:;-cx
amination. see an nrticl.) by Dr. John E. Lind, 
.. The Cross-Examinatioll of the Ali.mist" 
(Journal of Crim. L. and Criminology. 1922. 
XIII. 229). 

• That they IDIlY he inquired into on the 
direct examination, see ante. § 655. 

31921, State 11. Wade, 96 Conn. 238. 113 
At\. 458 (murder of N. in con8piracy with 
Mrs. N., J., and R.; plea. insanity; psycho
logical experts having applied the Stanford
Binet-Simon tests to all four. and having tel!
tified on both Bides as to their opinion of W.os 
mental condition based thereon. an offer by 
the State to show the result of the test.~ as 
to the other three, who had taken the stand, 
was rejected: the purpose of the offer wa~ to 
assist in estimating the value of the opin
ion as to W.'s capacity; the ruling is un
sound). 

Compare the cases cited poBl, ,1004. I 2015. 
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§§ 977-996] SKILL, MEMORY, ETC., BY PARTICULAR FACTS § 992 

"The person who is the decipherer is not to be confuted, and what he says must be taken 
for granted, because the key cannot be produced ,,;th safety to the public!, and conse
quently (if his conjectures be admitted to be evidence) our lives and fortunes must de
pend on the skill and honesty of decipherers, who may with safety impose on the Legislature 
when there are not me&ns of contradicting them for want of seeing their key .. " The 
greatest certainty human reason knows is a mathematical demonstration j and were I 
brought to your lordships' bar, to be tried upon a proposition of Sir Isaac Newton's, which 
he upon oath would swear to be true, I would appeal to your lordships whether I should 
not be unjustly condemned, unless he produced his demonstration that I might have the 
liberty of enquiring into the truth of it from men of equal ~kill." 

1015, Lord ALYERSTOXE, Recollections of Bar and Bench, p. 116: "In the course of 
the case I hlld a striking example of how essential it is to test expert testimony, and how 
frequently experts generalize from insufficient data, and confidently give e\idence which 
is not based on actual knowledge and does not therefore justify the conclusions at which 
they arrive. The matter arose in this way. A medical expert, a chemist of very great 
experience and high reputation, was called for the plaintiff, and described tbe periods of 
infection, and at what stage the infection was most likely to be propagated j he agreed 
with the evidence upon which I was instructed, that the most dangerous period was when 
the skin began to dry, and the dust, or small particles of skin, were given off from the body. 
So far his view was in entire accordance with that of my ,,;tnesses, but on instructions I 
asked him whether it was not a fact that in smallpox cases the air-passages of the lungs 
and the interior of the body developed spots of the same character as those on the skin, 
and that it WM the particles from these internal spots exhaled by the breath that were among 
the main (' .. 11.0 ~.< ,.: ::,,jection. He said that he believed that there was one case to be found 
in the booL;r. '\ ol~" , spots had been found in the interior passages of the lungs of a small
pox patient. ~ ;;': .• ;,{ '1 groan behind me. I turned round, and one of my experts, a man of 
great pract>" . q :!r ace, who had had charge of one of the large smallpox hospitals in the 
North of En.,;<, .. '\'hispered to me: 'And this man calls himself an expert! I have made 
over a thousnlld ~Jost-mortem examinations of smallpox patients who had died from the 
disease, and l hwe never found any case in which the spots on the interior passages of the 
body were not present.''' 

§ 993. Knowledge; Testing the Witness' Capacity to Observe. It is not 
doubtful that on cross-examination, so far as feasible by mere questions, the 
witnes'''' physical capacit;, to observe (by sight, hearing, or the like) may be 
tested.l On the other )land, it is hardly less doubtful that extrinsic testimony 
to pa!"';"ltiar instances of his incapacit~, in those respects would not be per
mis.,:~l<:. But mere questions on cross-examination can seldom effect much; 
the m:eful thing is usflally something of a mixed nature, i.e. experimen~ 
lII"t~e in COlat to test the witness' powers. These should be freely allowed, 

• 
s::hject to ti.e discretion of the trial Court.2 

" V;S. 1 1850. Com. 17. Webster. Mass .• 
B~l.:l'o: Rep. 264. 0"li5 (witness to personal 
identitY. cra:;s.exfur.l1ned as to having weak 
eyl'.!, using Spectacled, etc.); 1908. Schwanen
fclot D. Chicago B. & Q. R. Co .• 80 Nebr. 
790. 115 N. W. 285 (a psychologist testified 
as to the reaction·timll for responding to 11 
warning and stopping at a crossing). 

: 179li. Maguire's Trial. 26 How. St. Tr. 
294 ("1 Gf.'!!ire that the prisoner may be brought 
forward \0) the front seat and some persons. 

r.s nearly of his own condition in appearance 
as may be. should be placed there along with 
him"; this was done): 1894. Heath 11. State. 
93 Ga. 446. 21 S. E. 77 (testing a witness' 
power of \;sion by sending him to the window. 
etc.. held not improperly refused in discre
tion). 

For other instances of ezperimenta to tat 
aioht and hwri1l{}. see ante. i 460. Compare 
the cases cited ante. § 944. poBi. Ii 100·1. 
1368. 
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§994 TESTIMOXIAL IMPEACHMENT [CHAP. x..XXIl 

§ 994. Same: Grounds of Knowledge and Opportunity to Observe. Ever~' 
\Vitlless must have had some fair opportunit:.' to observe the matters to which 
he testifies (ante, § 650). The circumstances, therefore, which indicate that 
his opportunities of acquiring knowledge were less full and adequate than 
they might have been are always relevant to diminish the weight of his testi
mony: 

Ante 1726, Chief Baron GILBERT, Evidence, 148: "Another thing that would render his 
testimony doubtful is the not giving the reasons and causes of his knowledge j for if a 
man could give the reasons and causes of his knowledge, and doth not, he is forsworn, 
. . . and that a man 3hould know anything and not [be able to] tell how he comes to know 
it, is incredihle." 

185:3, CHILTON. J .• in Campbell v. State, 23 Ala. 78: "In order to ascertain the credit due 
to the testimony of a witness, the jury should be informed of his opportunity for observa
tion, the accuracy with which that observation has been conducted, the fidelity of memory 
with which it is related, the witness' habits, pursuits, his conduct, disposition, situation in 
life, relation to the parties, etc." 

(1) 'That these inquiries may be made on cross-examination is undoubted:! 
• 

1744, Heath's Trial, 18 How. St. 'fr. 65 j Mrs. Cole had testified to the presence of 
Mrs. Heath, another witness, on an important occasion j cross-examined: wMadam, do 
you remember that Mrs. Heath come to awaken your mother?" "I do remember that 
she came." "'Vas there n light in the room?" "There was not." "Had l'frs. Heath 
a light with her?" "She might have had a candle in her hand." "Was there light 
or not?" "There was not; I believe there might be a fire." "Had she a candle in 
her hand?" "Indeed, I cannot tell." . .. "The reason of the question is this j luok 
at that woman j will you swear positively that that is the woman that came into the room 
to call your mother?" "~Irs. Heath was the person, and I believe that is the same."
"How can you tell it was her when there was no light?" "I knew her voice." 

(2) The circumstances thus detracting from the witness' opportunities of 
knowledge may also be established by extrinsic testimony, on the same prin
ciple (ante, §§ 948, 966) as the circumstances indicating bias and inter-

§ 994. I Besides the following. compare 
the authorities cited ante. § 944. po,~t. §§ 1004. 
1368; 1895. Jones v. R. Co .• 107 Ala. 400. 18 
So. 30 (" the opportunities of the witnesses for 
obsen'ing and knowing"); 1874. Hamilton 
v. People. 29 Mich. 173. 182 (testing ns to 
"the force of the impression" made upon a 
witness at the time of hearing something); 
1883. Peter 11. Thickstun. 51 Mich. 589. 593. 
Ii N. W. 68 (assumpsit on a contract to sell 
shingles; cross·examination to the "extent. 
kind. and places of plaintiff's businC'ss". al
lowed. to ahow "his opportunities to know the 
facts he had testified to "); 1892. State v. 
Avery. 113 Mo. 475. 498. 21 S. 'V. 193 (a wit
ness to a shooting; a question as to whether 
the moon was shining. allowed .•. in order that 
the jury might know his opportunities and 
facilities for observing ") ; 1895. State 11. 

Harvey. 131 Mo. 339. 32 S. W. 1110 (asking 
one claiming an alibi where he really was); 

• 

11>38. Nelson. C .. 1.. in people r. Rector. 19 
Wend. 610 ("The degree of credit to be given 
to a witness must chiefly depend upon his 
means of knowing the facts testifil'd to". his 
intelligence. and his character); 1880. Koons 
t·. State. 36 Oh. St. 199 (lack of knowledge of 
handwriting); 1897. Oregon Pottery Co. v. 
Kern. 30 Or. 328. 47 Pac. 917 (best opinion. 
by Bean. J.); 1892. Thomas v. Miller. 151 Pa. 
486. 25 At!. 127 (reasons for looking at an 
almanac to fix the date of a note); 1895. State 
v. Hutten. 13 'Yash 203. 43 Pac. 30 (" Are 
you testifying by guess or testifying of what 
you know?" allowed). 

That the grounds may be inquired into on 
the direct examination. see ante. § 655. 

For testing value-witnesses by other sales. 
see ante. § 463. 

For testing reputation-witness. see ame, 
§ 988, post, § 1112. 
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est. Any other rule would frequently make a false witness' testimony im
pregnable :2 

1857, Arms/rong's Trial (John T. Richards, Lincoln the Lawyer-Statesman, 1916, p. 45) : 
"On the evening of August 29, 1857, Duff Armstrong had become embroiled with one of his 
companions named Metzker, on the outskirts of a grove where a camp-meeting was being 
held in Mason County. On the same evening Metzker was struck on the back of the head 
,,;th some hard instrument by a man named Norris, who had been drinking heavily. Within 
three days thereafter Metzker died. and Duff Armstrong and Norris were jointly indicted 
on the charge of murder. Armstrong claimed that he had struck Metzker only ,,;th his 
fist, while the marks found upon the body showed plainly that at least two blows. either 
of which might have caused death, had been struck ,,;th some heavy instrument, and it 
was charged that one of them had been struck by Armstrong with a slung-shot. . .. The 
principal witness against him was one AlIen, who testified that at about eleven o'clock 
on the evening of August 29, 1857, he saw the accused strike Metzker with a slung-shot. 
Lincoln conducted the cross-examination of the witness, Allen, and in the course of it he 
asked him how near he was to lVIetzker at the time the blow was struck, and other ques
tions, the answers to which indicated that Allen was a considerable distance away at the 
time tradition fixes the distance at about 150 feet. 

"Lincoln then inquired of the witness how at that distance he was able to see the blow 
struck at that hour of the night. Allen repiied that he saw it by the light of the moon. 
Lincoln caused the witness to repeat this answer several times, so that there could be no 
doubt in the mind of anyone as to the statement of the "itness. Allen also testified very 
positively that the moon was shining brightly at the hour named. 

"Among other evidence on behalf of the accused, Mr. Lincoln introduced an almanac, 
by means of whieh he showed that on the night in question the moon had just completed 
its first quarter, that it set before midnight, and that at the hour named by Allen it was so 
dim, because so near the western horizon, as to render it impossible that Allen could have 
seen, by its iight, a blow struck by Armstrong. The result was that the jury disregarded 

. the testimony of Allen and returned a verdict of not guilty." 3 

§ 995. Memory; Testing the Capacity 8,nd the Grounds of Recollection. 
(I) Subject to the general principle (allte, § 9+1) that the trial Court's dis
cretion controls hc testing of a witness' capacity of recollection, by cross
examination upon other circumstances, even unconnected with the case in 
hand, is a ecognized and common method of measuring the weight of his tes
timony.1 Repeated instances of inabilit~· to recollect give the right to doubt 

• 1SS1, Albert v. R. Co .• 98 Pa. :H6. 318. § 995. IOn the principle of § 944, an/e. the 
321 (a witness had testified to seeing a field trial Court's discretion is usually c'lnceded to 
fire; outside testimony that his view was ob- control. 1890. Davis r. Cal. Powder Works, 
structed by an embankment. admitted). 84 Cal. 629, 24 Pac. 387; 18G8, Kelsey v. Ins. 
The cases involv~ I1F'I1l.II)-, .!'k;; ~!o" Question of Co.. 35 Conn. 225, 233 (policy on the first 
cQlltradicting on a collateral point, and arc there- wifc'5 life: question as to the date of marriage 
fore collected post, § 1004. with the second wife. admissible ill discretion) ; 

a This incident of the Armstrong Trial lS~':. Sewall 1'. Robbins, 139 Mass. 165, 29 N. 
was made use of by Mr. Eggleston, in the E. G50 (the witness' inahility to remember the 
trial scene of "The Graysons" (ch. 27). number of day~ he attended the former trial; 

It may be noted that the slander, after- allowed in discretion); 1921. State v. Ford. 
wards started, and chiefly given currency by 286 Mo. 624, 228 S. \V. 480 (uttering a forged 
Lamon's Life, that Lincoln had used a spurious note, bearing S.'s signat~re as surety; S. 
almanac, wa5 long ago amply refuted by a denied the signature; evidence '}tat S. had 
competent "itness (Mr. James L. King, ex "signed many notes for the defenda;t~", held 
reI. Judge Bergen, in North American Re- admissible. as tending to show error of L'.;p.mory 
view. 1898, vol. 166, p. 186); the evidence is in S.); 1899. Willard v. Sullivan, 69 N • H. 
fully collected and examined in Mr. John T. 4!)1. 45 Atl. 400 (rests in trial Court's dis{!'e-
Richards' authoritative work, cited above. tion); 1895, Cunningham v. R. Co., 88 Te:t'. 
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the correctness of an alleged recollection of a material fact; the force of the 
instances depending on the greater or less probabi.1ity that the one thing 
could be forgotten while the other is remembered'l Some of the most efl'ec
tive exposures of false testimony in the history of trials ha\'e been achieved 
by this method. All the great cross-examiners have relied upon it; though 
in ordinary hands it is often over-used: 

16i9, Langhom'., Trial, i How. St. Tr. ·lli, 452; Oatcs, the informer. had testified that 
the Popish Plotters mct in London on April 24, and that hc had comc over to the mecting 
froUl the Jcsuit Collegc at fit. Omer in FrllnC'e with Sir John Wllrner; onc of the ,Jesuit 
attendants was put on hy thc defcnC'e to provc that Warner had not left the College at 
that time: Witness: "He Jived there all that while." )Ir. ,J. PE~IJIEHTUX: "Was Sir 
John Warner thcre all ,June?" Witncss: "My lord, I cannot tell that; I onl.\' speak 
to April and :'tIay." L. C. J. SCROGGS: "Where was Sir John War ncr in Junc and Jul~'~" 
\Vitness: "I cannot tcll." L. C. J.: "You were gardcncr therc then?" Witncss: "Y('s. 
I was." L. C .. J.: "\Vh~' eannot ~'otJ as well tcllmc, then, wherc he was in June lind July, 
as in April and May?" Witness:" I cannot hc certain." L. C. ,J,: "Why not so certain 
for those two months as you arc for thc othcr?" Witness: "Bccause I did not tak{' ~o 
much notice." L. C. ,J.: .. How ('lIl11e you to takc more notice of thc one than the other?" 
"BeC'ause the question that I came for, my lord, did not fall upon that time." L. C. J .. 
"That, without all question, is a plain and honest answer." :\Ir. J. DOLIlEX: "Indeed, 
he hath forgot his lesson; you should havc givcn him better instructions." L. C. .J.: 
"Now that does shake all thllt was said beforc, and looks as if he carne on purpose and 
prepared for those months." 

li9·1, Mr. Thoma,t Er.tkille, cross-examining in llardy'.~ Trial, 24 How. St. Tr. 647 (the 
witness had testified to the instanccs at a ~editious meeting): "Where did ~'ou li\'e be
fore you Iivcd with this "'Ir. Kt'lIcrby ~" "At Mr. Faulder's." "Where before that?" 
"In Chcapsidc, with !\Ir. Smith." . "How long is that ago ~" "That is between four 
and fivc years ago." "What did you leavc Smith for~" "\Ve had some words."
"Had some words; what might the words be, think you?" - "I do not know, I alll sure, 
exactly now; we had somc words and upon that llC('ount we partcd." "Youhave an 
amazing good memory; ~'ou ha\'e rcpedte(1 a whole speech a man made at a mel'ling, 
but you cannot remember the fcw words that passed between you and your master. Now 
try; I will sit down and give you time." . .. L. C. J. E'iI!E: .. Why do you not give 
an answer?" "I cannot recollect the words, it is so long ago." 

1820, Queen Caroline's Trial, Linn's ed., I, 6i, 91, 95, 96; among the various chargcs 
of adultery and improper intilllacy bctween the Queen (then Princess) amI her scrvant 
Bergami during her tour in Gcrmany, Austria. Italy, and the Mediterranean, one charge 
was madc of adultcry on board a polacca during a sea-voyage to Palestine; the witness 
Majocchi. a servant in her suite during most of her journeys, had tcstified specifically to 
this chargc under thc following questions from Mr. Solicit~!,.{!"neral CrlVle.1J: .. Did the 

•• • 
Princess sleep under that tent [placed ('.1 deck) ~el"!{rd;iy on the voyage from Jaffa home?" 
Majocchi: "She slept always under that ~;;llt'duriDg the whole voyage from Jaffa to the .' • 

534. 31 S. W. 629 (testing on crn~~amina_ 
tion by questions as to omissiof'; of things said 
to haye been habituall~ .dn~~: ;Uowed); 1906. 
Southern R. Co. <v: ~ .olanford's Adm'x. 105 
':a. 373, 54~. :::l'(negligence of n switch-man 
clted,aTIJe,. ~ 987, n. 1}; 1897. State v. Shelton. 
16 "I.\s~~. 590, 48 Pac. 258. 49 Pac. 1064 (the 
date./'~ a sale of liquor; questions as to the t:rr.:l of other sales nllowed to test memory) ; 

f 
4, Spear r. Sweeney, 88 Wis. 545. 60 N. W . .. 

1060 (testing a plaintiff-witness' alleged weak
ness of memory, U5 cuused by disense il1du~ed 
bv thc defendant's lIet. II1l0wabic in discre· 

• 
tion). 

For testing memory by repetition of qUt".,· 
liolls compare also the authorities ~ollectcd 
allie. § 781. 

For testi.ng the recollection of the witnedl! as 
cMdence of hia ide/uill/, see aTIJe, ~ 270. 
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time she landed." l\lr. P'Il. Gen.: "Did anybod~' sleep under the same tent?" Mojocchi: 
.. Bartolomo Bergami." Mr. Sol. Gen.: "Did this take place every night?" M ajocchi: 
"Every night." On cross-examination Mr. Brougham sought to test his trustworthiness 
by inquiring as to oth:!r details of the sleeping arrangements of the suite: 2 "[On this voy
age,) Where did Hieronimus sleep in general?"; M ajocchi: "I do not recolleet [Non mi 
ricordo). " l\lr. Brougham: "Where did Mr. Howman sleep?" .M ajocchi: "I do not 
fe<·ollect." Mr. Brougham: "Where did William Austin sleep?" Majocchi: "I do not 
relllcmber." Mr. Brougham: " Where did the Countess Oldi sleep?" M ajocchi: "I 
do not remember." Mr. Brougham: "Where did Camera sleep?" Majocchi: "I do not 
know where he slept." Mr. Brougham: "Where did the maids sleep?" Majocchi: "I 
do not know." Mr. Brougham: "Where did Captain Flynn sleep?" Majocchi: '" 
do not know." Mr. Broughfl1lt: "Did ~'ou not, when you were ill during the voyage, 
sleep below [in the hold] under the deck?" ,\1 ajocchi: "Under the deck." i.\Ir. Brougham: 
"l>id those excellent s!lilors always remain below in the hold with you?" Jf ajocchi: "This 
, cannot remember if they slept in the hold during the night-time or went up." Mr. 
Brougham: "Who slept in the place where you used to sleep down below in the hold?" 
.IIajocchi: "I know \'ery well that I slept there, but I do not remember who else." Mr. 
Brougham: "Where did the livery sen'ants of the suite sleep?" Majocchi: "This I do 
not remember." ~.rr. Brvugham: "Were you not ~'ourseJf a livery servant?" ~1ajocchi: 
"Yes." Mr. Brougham.: "Where did the Padroni of the vessel sleep?" JIajocchi: "I 
do not know." JIr.lJrollghallt: "When her l10yal Highness was going by sea on her voy
age [at another time) from Sieily to Tunis, where did she sleep?" Majocchi: "This I 
cannot remember." Mr. Brollghalll: "When she WIi::: afterwards going from Tunis to 
Constantinuple on board the ship, where ,lid her Hoy:1I Highness sleep?" Jfajocchi: 
"This I rlo not remember." ~Ir. Brougham.: "When shc was going from Constantinople 
to the Holy Land on board the ~hip, where did "he sleep then?" Majocchi: "I do not 
remember." ~Ir. Brollgham: ""·here did lkrgami sleep on those three voyages of which 
you have just been speakiJ\g~" J/ajo('chi: "This I do not know." ~ 

1900, Hon. J. F. Dall/, in "The BrieF ", III, 10: "One of the neatest effects ever wit
nessed was produced by r. single question put b~' one of the young leaders at our bar in 
the eourse of an inquiry on' habeas corpus' as to the sanity of an interested party. A med
ical expert harl testified to his mental unsoundness, and had detailed with great clearness 
the tests he applied to his case, and the results whil'h established to his satisFaction an 
advanced stage of paresis. He finished his direct examination one afternoon, and next 
day was cross-examineu For the purpose of eliciting that lIlany of the conditions he de
scribed ('ould be found in e\'ery sane person. After being questioned as to the first indica
tion of mental feebleness he had specified. he was then asked what was the second feature 
of the cases he had mentioned as inclieating paresis. The witness was unable to recall 
which he had mentioned second. 'What, Doctor, you can't recall the second indication 
ot' progressive mental decay which you spol;e of yesterday?' • No, I cannot, I confess.' 
'Well, that's funny. Your second indication was "loss of memory of recent events"!' 
The doctor admitted cheerfully that he had the symptoms himself in a marked degree." 

IS9:?, TILLl~GlI.\ST, J., in Slaic v. ElilCood, 17 R. I. 76i. :?-! Atl. iS2 (indictment for bur
glary and stealing a chain): "The witness M., a manufacturing jeweller, was asked in 
cross-examination to give the amount, approximately, of the tus;ness of his firm in the 

• These questions were not all put in direct 
:lequcnce; a few inten'elling questions are 
here omitted. 

• In his opening addresg for the defence 
(II. 33). Mr. Brougham made forcible use of 
these ~iRnific!lnt :\llswer~ of Majocchi, prophe
sying that .. a~ !'Jng as the words • I don't 
rem"moor' werl) known to the Engli~h lall
guuge, the irullge of Majocchi. without the 

man being numed, would forthwith arise to 
the imagination"; and his iteration of that 
hetraying phrase 'non rui ricordo' has indeed 
hecome an indelible episode of forensic his
tory. In McDermott's Estate. 148 Cal. 43, 
!i:.! Pac. 842 (1905) is found the record of s 
witness whose testimony exhibited Majocchi':i 
striki.ng trait. 

427 



§ 995 TESTIMONIAL IMPEACHMENT [CHAP. XXXII 

course of the year. It appeared in evidence that the chain in question was sold to H. 
by the witness seven or eight years ago, and this question was asked for the purpose of 
showing what recollection the witness would be likely to have of a transaction which took 
place so long ago. We do not think that this was a proper way to test the recollection of 
the witness. The extent of his business was his own private affair, and the defendant had 
110 right to inquire into it in this way. Moreover, it appears by the subsequent examina
tion of the witness by the defendant, that the extent of his business in the manufacture 
of chains similar to the one in question was inquired into, together with the size, style, 
weight, and price thereof. This was all that was pertinent to the inquiry which was then 
being made. And while considerable latitude is allowed in the cross-examination of a 
witness for the purpose of testing his recollection, yet this is no reason for permitting the 
cross-examiner to pry into the private affairs of the witness in regard to matters wholly 
foreign to the investigation." 

(2) In proving the falsity of such a test-instance erroneousl~' recollected,4 
or the falsity of a circumstance given as the ground of recollection,5 it is 
more common to exclude extrinsic testimony. Xevertheless, in simple cases, 
where the effect might be important, this ought to be admitted. There is 
no propriety in a hard-and-fast rule; and the trial Court should be conceded 
a discretion. 

§ 996. Narra.tion; Discrediting the FOl'm of Testimony. The trustworthi
ness of the form in which testimony is delh'ered (ante, § 766) is usually 
sufficiently ascertainable by the demeanor of the \dtness on the stand (ante, 
§ 946).1 But when the testimony is given in writing by deposition, or is a 
hearsay statement received by exception, it may be necessary to show by 
e:ririllsic testimony such circumstances as detract from the trustworthiness of 
the form of utterance.2 There is here usually no means of obtaining these 

• 1848, R. t·. M'Donall, 6 State Tr. N. s. administrator the witness was; to "impeach 
1128 (seditiou;; utterances; the informer hay- t he accuracy of his recollcction in rcgard to his 
ing reported in detail a speech of the defend- haying settled the account for rent und liS to 
ant's of some twenty lines, .. Pollock proposed the timc expended in investigating the claim 
to r~ad se\'eral sentences from a book and send before arhitrators ", the opponent ofiered a 
the witness out of the court to make a report probate uccount rl'ndercd by the witness, 
of them, as a meuns of testing his ability to contradicting his testimony; neither the fa-
report"; Cresswell, J.: "It has been a very ther, nor the witness, nor the account haying 
common test in cases of this sort to read a sp.n- in themseh'cs any connection with the title 
tence to a \\;tness and ask him to repeat it; to the slaye; it was held properly excluded). 
but though you ha\'e a right to the reul state- See further the authorities cl'llccted post, 
ment of the witness, you have no right to send § 1004. 
him out of court"; Pollock: "I have heard 'The authorities arc collected post, § 1004, 
that one of the greatest men shut up a person because the rule about contradiction is alro 
in a room to make a Jacquard loom"; Cress- always involved; the following case shows the 
well, J.: .. Not during the progress of a trial"; sort of e\'idence im'olved: 1899, Jefferson r. 
Pollock then read to the witness a passage of State, Tex. Cr. ,49 S. W. 88 (perjury; 
some ten lines: "Cun you giye nny report of the a witness huying testified to the defendant's 
general purport and meaning of that speech?" ; being sworn lind to remembering it because 
Witness: "No "); 1878, Kcnnedy v. Com., that trial preceded ('ertain others, proof that 
14 Bush 357, 360, semble (questions to test the prior trial was a different one was allowed). 
memory may be IIsked, but the answers not § 996. 1 But the (ollowing ruling is sound: 
contradicted); 1834, Goodhand t'. Benton, 1889, GrahaII' v. McRcynolds, 88 Tcnn. 247. 
G. & J. 481, 484 (title to a slave, who was said 12 S. W. 547 (thut a third party had threatened 
to have been held by B. as trustee (or his in- the witness "if she did not swear plaintiff's 
sane daughter; a witness T., son of a tenant child to the defcndant he would send her to 
of B., testified to secing the slave in B.'a pos- hell in a minute", admitted). 
scssion, and was cross-examined as to the stu te • 1897, Bunzcl v. Maas, 116 Ala. 68, 22 So, 
of accounts between B. and his father, whose 568 (that interlineationa in a deposition were 
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facts by cross-examination of the witness himself, and hence other testimony 
becomes indispensable. 

in the handwriting of an interested person. 
admitted); 1836. People v. Moore. 15 Wend. 
421 (showing that a deposition wken by a 
magistrate and signed by the witness. but not 
required by Inw to have been read over to him. 
was in fnct not rend over to him; admitted) ; 
185i. Cook r. Brown. 34 N. H. 463. 471 (the 
witness said that the defendant had ~Titten 

out her deposition and she was going to sit 
up that night and learn it; admitted). The 
circumstances thus admissible in discredit are 
further ascertainable from the cases collected 
ante. §§ i86-i8S. 803-805 (deposition). 
§§ i53. i(i4 (memoranda to aid recollection>. 
post. § 446 (dying declarations). § 1556 (regu
lar entries). 

• 

• 

429 

, 



§1000 BOOK I, PART I, TITLE Ii [CHAP. XJLXIII 

SUB-TITLE II (continued): TESTIMO~IAL Il\IPEACIDIENT 

TOPIC IV: SPECIFIC ERROR (CONTRADICTION) 

CHAPTER XXXUI. 

§ 1000. Theory of this Mode of Im
peachment. 

§ 1001. Error on Collateral Matters 
cannot be Shown; (1) Logical Basis. 

§ 1002. Same: (2) Reason of Auxiliary 
Policy. 

§ 1003. Test of Collateral ness. 
§ 1004. Two Classeg of Facts not 

Collateral; (1) Facts Relevant to the 
ISIlue. 

§ 1005. Same: (2) Fact.s (liscrediting 
the Witness as to Bias, Corruption, Skill, 
Knowledge, etc. 

§ 1006. Ccllateral Questions on Cross
examilUtion. 

§ 1007. Contradicting Answers on the 
Direct Examination; Supporting the Con
tradicted WitneS3. 

§ 1008. 'Falsus in Uno, Falsus in Omni. 
bus'; General Principle. 

§ 1009. Same: (lj First Form of Rille: 
The Entire Testimony must be Rejected. 

§ 1010. Same: (2) Second Form of 
Rule: The Entire Testimony may be 
Rejected. . . 

§ 1011. Sallie: (3) Third Form of 
Rule: The Entire Testimony must bc 
Hejected, unless Corroborated. 

§ 1012. Same: (.I) Fourth Form 01 
Hille: The Entire T~stilllony may be Re-

• • 
jected. unless Corroborated. 

§ 1013. Same: There must be a Con
scious Falsehood. 

§ 1014. Same: Falsehood must be on 
a l\faterial Point. 

§ 1015. Same: Time of the Falsehood. 

§ 1000. Theory. If an eye-witness to a homicide swears that the murderer 
bore a scar upon his cheek, and the accused is perceived by the jury to have 
no such scar, it is plain that on that particular point the witness is wholl~' 
in error. If the same witness should testif~-, amohg other circumstances, that 

• 
the killing was done at night, by the light of;the full moon, and 11 reference 
to an almanac should show that the moon did not appear in that place on 
that night, in a similar way his error on that point would be apparent. If 
his testimony should assert, among other things, that the assailant \vore a 
white hat, and on the other side five unimpeachable eye-witnesses should 
attest that the assailant wore a black hat, then the same result would follow, 
provided the testimony of the opposing witnesses were believed. Suppose, 
again, that he makes the same assertion as to a white hat, and five unim
peachable witnesses swear that the accused never owned or possessed a white 
hat, the same result would follow, provided, first, that the testimon~' of 
the opposing witnesses were believed, and, secondly, that the impossibilit~· 
also be accepted of the accused having been abie to obtain temporarily a 
white hat. 

Now in all four of these instances the probative effect is the same, namely. 
the witness is perceived by the tribunal to be in error on a particular point; 
the difference between the instances consists merely in the method of making 
the error clear to the tribunal. In the first instance, the senses of the tribunal 

430 

• 



§§ 1000-1015) SPECIFIC ERROR (CONTRADICTION) § 1000 

itself determine by inspection and without ordinar;y evidence; in the second 
instance, the error appears by means of hearsay testimony of an ordinarily 
incontrovertible sort; in the third instance it is necessary that faith be given 
to the opposing testimony before the error can be accepted; in the fourth 
instance, it is necessary, not only that the opposing testimony be believed, 
but also that certain circumstantial facts additionally be accepted as existing 
and as probative before the error can be accepted. Whatever the method 
of proving the contrary of the witness' asserted fact, the ultimate result aimed 
at is the same, namely, to persuade the tribunal that the witness has com
pletely erred on that particular point. 

Now the commonest instances in practice are the third and the fourth, 
i.e., the marshalling of one or more witnesses (with or without other circum
stantial evidence) who deny the fact asserted by the first witness and maintain 
the opposite to be the truth. Thus, the dramatic feature of the attempt 
to prove the error is a contradiction of the first witness by one or more in op
position. Yet this contradiction in itself does nothing probatively, not unless 
the contradicting witness or witnesses are believed in preference to the first 
one, i.e. unless hi.'! error is established. It is not the contradiction, but the 
truth of the contradicting assertion as opposed to the first one, that constitutes 
the probath'e end. i'evertheless, the contradiction, being the usual and prom
inent feature of the process by which th~t end is aimed at, has served as the 
common name to designate the probative end itself. This is not wrong, pro
vided it be clearl .... understood what that end is . • 

Such being the real probath'e end which the contradiction is intended to 
serve, what is the exact nature of that probath'e effect? Assume that the 
end is accomplished, and that the tribunal accepts as a fact that the witness 
is completely in error on that particular point, what is the place of this fact 
in the general system of discrediting or impeaching evidence? 

The peculiar feature of this probative fact of Error on a particular point is 
its deficiency with respect to definiienes.'1 and its 11.'ide range with respect to pos
sible significance. Looking back over the various kinds of defects of testi
monia! qualifications already considered, it will be seen that the evidence 
was aimed clearly and specifically at a particular Jefect; it showed either 
that or nothing. Former pei'jury would indicate probably a deficient sense 
of moral dut~, to speak truth; relationship to the party, a probable inclina
tion to distort the facts, consciously or unconsciously; misjudgment of a 
test-specimen of handwriting, a probable lack of skill in jUdging of writings; 
and so on. :\ow the present sort of fact is not offered as definitely showing 
any specific defect of an,}, of these kinds, and yet it may justify an inference 
of the existence of anyone or more of them. We know simply that an erro
neous statement has been made on one point, and we infer that the witness 
is capable of making an erroneous statement on other points. \Ve are not 
asked, and we do not attempt to specify, the particular defect which was the 
source of the proved error and which might therefore be the source of another 
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error. The source might be a mental defect as to powers of observation or 
recollection; it might be a lack of veracity-character ;it might be bias or 
corruption; it might be lack of experiential capacity; it might be lack of 
opportunity of knowledge. As to all this, nothing can be specified. The 
inference is only that since, (or this proved error, there was some urulpecified 
defect which became a source of error, the same defect may equally exist as 
the source of some othei" error, otherwise not apparent. No doubt the repe
tition of instances affects the :ltrength of the inference; i.e. if a witness has 
testified to ten separate points, and if his assertions are proved to be incorrect 
not merely upon one but upon six of these points, one is more inclined to 
believe that the underl,yill.5 defective quality, whatever it ma~' be, is radical 
and complete, and to assume easily that it applies to and annuls his asser
tions on all the remaining points. But it is still true that the error in itself 
does not definitely indicate anyone specific defect; that there is no attempt 
consciously to analyze its bearings in that respect; and that the typicallJro
bative process is that of inferring a general defective trustworthiness on other 
points from proved defective trustworthiness on one point.1 

It will thus be seen, as above suggested, that the strength and usefulness 
of this sort of evidence consists in the wide range of defective qualities which 
it opens to our inference; and that its weakness consists in the indefiniteness 
of its inference. 

In view of this source of its weakness, there is no difficulty in appreciating 
the logical basis for a limitation that is well established in the law; and this 
is now to be considered: 

§ 1001. Error on Collateral Matters cannot be Shown; (1) Logical Basis. 
In so far as the point on which the proved error exists is removed in condi
tions and circumstances from the point as to which the inference of other 
error is desired to be drawn, the possible explanations (in the way of defec
tive qualities) multiply which may be accepted without necessarily accepting 
one which applies to the desired point; conversely, in so far as the conditions 
and circumstances are the same, then the explanations tend to become iden
tical, i.e. so that the defective quality, whatever it was, that caused the 
proved error, must have operated, more or less certainly, to cause error also 
on the point at issue, so clearly connected with it in conditions and circum
stances. For example, suppose a witness to testify that the accused struck 
the first blow in an affray; and suppose it to appear that this witness, four 
years ago, incorrectly asserted that a street-car conductor had not returned 
him the right amount of change after payment of fare; or that two years 
ago he incorrectly asserted that Yankton was the capital of South Dakota; 

§ 1000. 1 See the opinion of Holmes, J" 
in Gertz n, Fitchburg R, Co., 137 Mass. 77, 
quoted post, § 1109. 

From the point of view of logic nnd psy
chology liS IIpplicnble to IIrgument before the 
jury (not the rules of Admissibility), see the 

mllteriuls collected in the present author's 
.. Principles of Judicial Proof, liS given by 
Logic. Psychology, nnd Generlll Experience. 
nnd illustrated in Judicial Trials" (1913), 
§§ 335-355. 

432 
• 

• 



• 

• _._'.'A ... • .. -.. .... -

§§ 1000-1015) SPECIFIC ERROR (CONTRADICTION) § 1001 

or that one year ago he incorrectly asserted that his brother was in California; 
or that one month ago he incorrectly stated the day of the month; in all 
these instances the significance of the error is fclt 10gicall~' to be trifling, be
cause the defect which was the source of an~' one of those errors may not be 
operating with respect to his assertion now in qllestion, and the probability 
of its operating is so indefinite as not to be worth considering. But suppose 
it to appear that another assertion of this witness, that the deceased had no 
weapon in his hand when struck, is incorrect; now we may begin to attach 
significance to this error, because the source of it, while it need not be also 
operating as to the main assertion in question, is much more likely to be 
operating. Or, if the error consist in asserting that the deceased was knocked 
down by the accused's blow (when in truth he remained standing), the error 
is vital, because the defective source of that assertion must almost necessarily 
have operated also for the assertion that the accused struck first; and, if 
the former assertion appears to be untrustworthy, the latter must fall with 
it (so far as this witness' testimony is concernetl).1 

Thus, an error upon a distant and distinct matter is logicall~' and psy
chologically much inferior in value to an error upon a closely connected mat
ter, in its bearing upon the trustworthiness of the assertion in question. 
This seems to be the logical foundation for the rcadiness of our law to draw 
a distinction, in allowing proof of such errors, bctween matters" collateral" 
and other matters. 

§ 1002. Same: (2) Reason of Auxiliary Policy. But it remains true that 
. " collateral" errors, though only remotely probative, are still probative, i.e. 

: ~.elevant; and the controlling reason for exclusion is the x~_a.50n..Df. AlJ~W.!l.!Y 
PoIlcy (ante, § 42). This is the one emphasized by the Courts, with varying 
I>hrases and arguments: 

1679, TVhitebread'a Trial, 7 How. St. Tr. 311, 374; the defendant offered to prove that 
Oates had made a false statement as to his companions, in his testimony at a prior trial 
for the Popish Plot. L. C. J. NORTH: "That is nothing to the purpose. If you can con
tradict him in anything that hath been sworn here, do." Defendant: "If we can prove 
him a perjured man at any time, we do our business." L. C. J.: "How can WI" prove one 
cause in another? . ., Can he come prepared to make good everything that he hath said 
in his life?" Another defendant: "All that I say IS this, If he he not honest, he clln he 
witness in no case." L. C. J.: "But how will you prove that? Come on, I will teach 
you a little logic. If you 'wiII come to contradict a witness, you ought to do it in a mat
ter which is the present debate here; for if you would convict him of ar,,}"thing that he 
said in Ireland's trial, we must try Ireland's cause over again." 

1680, Earl of Caallemaine'a Trial, 7 id. 1067, 1081, 1107; on an offer to contradict on 
a collateral matter; Attorney-General: "If he may ask questions about such foreign 
matters as this, no man can justify himself; ... any man may be catched thus." De
fendant: "How can a man be catched in the truth?" L. C. J. SCROGGS: "We are not to 
hearken to it. The reason is this, first: You must have him perjured, and we are not nt'w 
to try whether that thing sworn in another place be true or false; because that is the way 
to accuse whom you please, lind that may make a man a liar that cannot imagine this will be 
put to him; and so no ma!l's testimony that comes to be a witness shall leave himself safe." 

§ 1001. I Sec the remarks or Story, J., in Santissima Trinidad, 7 Wheat. 283, 338. 
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1847, ALDERSON, B., in Attorney-GeneraL \'. Hitchcocl.·, I Exch. 1M: "When the question 
is not relevant, strictly speaking, to the issue, but tending to contradict the \\;tness, his 
answer must be taken (although it tends to show that he in that particular instance speaks 
falsely, and although it is [thus) not altogether immaterial to the issue) for the sake of the 
general public convenience; for great inconvenience would follow from a continual course 
of those sorts of creS5-examinations which would be let in in the case of a witness being 
called for the purpose of contradiction." ROI,FE, B.: "The laws of evidence on this sub
ject, as to what ought and what ought not to be received, must be considered as founded 
on a sort of comparative consideration of the time tc. be occupied in examinations of this 
nature and the time which it is practicable to bestow upon them. If we lived for a thousand 
years, instead of about si:l£:ty or seventy, and every cage were of sufficient importance, 
it might be possible and perhaps proper to throw a light on matters in which every pogsible 
question might be suggested, for the purpose of seeing by such means whether the whole 
was unfounded, or what portion of it was not, and to raise every possible inquiry as to the 
truth of the statements made. But I do not see how that could be; in fact, mankind 
find it to be impossible. Therefore some line must be drawn." 

1861, ROBINSON. C. J., in R. v. Brown, 21 U. C. Q. n. :3:34: ["These controversies) arise 
when a caunsel, in cross-examination of a witness, uses a license which the practice allows 
him of asking a variety of questions having no apparent connection with the matter to be 
tried, in the hope of involving the \\;tness in some contradiction. He is not in such cases 
obliged to explain the object of his questions, because that might often defeat his object; 
but he must be content to take the answers which the witness gh'es to any question that 
is irrelevant, and is not allowed to call witnesses to dispro\'e the st.atements he makes in 
reply, because that would lead to the trial of innumerable issues irrelevant to the case, and 
would distract the attention of the jury. And besides, which is even a better reason. it 
would be unsafe and would be unjust towards the y,;tness to infer, from any contradiction 
that might be given by another witness, that the olle who has been cross-examined has 
sworn falsely and is unworthy of belief; since he could not have contemplated that he would 
be qup.stioned IIpon points unconnected with the facts to be tried. lind could therefore not 
be expected to be able on the sudden to support his testimony by the e\·idence of other per
sons, though it might be perfectly true in itself, notwithstanding the contradiction." 

184i, ALLEN'. J., in Charlton v. Uni8, 4 Gratt. 62: "Any other rule would tend to divert 
the attention of the jury from the real enquiry before them, whether the witness was en
titled to credit in the evidence he had given, to the enquiry whether he had toM the truth 
upon some collateral question; and the danger i& encountered that, upon this collateral 
issue raised on the trial, evidence may become proper, and so be let in, which would be 
illegal upon the trial of the issue between the real parties to the cause; and such illegal 
testimony may make an improper impression upon the minds of the jury, notwithstanding 
any instruction of the Court as to the proper bearing thereof." 

1854, REDFIELD, C. J., in Powers v. Leach, 26 Vt. 277: "The issue attempted io be 
raised in regard to P.'s testimony was altogether collateral to the main issue in the case, 
and the Court might have rejected the testimony altogether and it would not have been 
error. We may suppose that such collateral issues might spring up in regard to the testi
mony of every witness upon the stand, and thus a singk issue branch out into an indefi
nite number of subordinate and collateral ones, and these again into many more upon 
each point, so that it would becomp !:terally impossible ever to finish the trial of a single 
case. This rule, therefore, that one cannot be allowed to contradict a witness upon a 
matter wholly collateral to the main issue, becomes of infinite importance in the trial of 
cases before the jury. A judge may no doubt in his discretion allow a departure from the 
rule, but is not obliged to do so." I 

§ 1002. 1 So also; 1896. Brickcll. C. J .. in 72 N. W. 923 (carerul statement or the prin-
Crawrord v. State. 112 Ala. 1. 21 So. 214: ciple); 1900. Chas€!. J .. ill Cooper v. Hopkins, 
1897. Wallin •• 1 •• in State v. Haync8. 7 N. D. 70. 70 N. H. 271,48 At!. 100. 
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• I t is here important to observe how far these reasons of policy coincide 

conduct to show bad moral character (ante, § 979). (1) There is a reason '::..--;;.\ 
of Unfair Surprise (post, § 1849); one might contrive and charge upon the ; "'4~~~' 
witness an error of any kind, time, or place; and it would obviously be un- ! " •. ;r-' 
fair to expect him to be prepared to refute it, except so far as it bears directl~' \ 
upon the matter in litigation. This reason, then, is in general the same as in 
the other rule. (2) There is a reason of Confusion of Issues (post, § 1904); 
for the necessit~, of in\"Cstigating each error alleged would add to the trial 
so much consumption of time and confusion of issues as to be intolerable. 
But here the reason points out a peculiar limitation; for while, in an issue 
of thc witness' misconduct as relevant to show bad moral character, we are 
distinctly adding it mass of testimony otherwise irrelevant and out of place, 
yet this is not necessarily so with testimony directed to show the witness to 
be in error, since the point of the crror may very well be a point already 
I'elevant in the case. and thus the testimony upon that point is no additional 
testimony. but is tcstim(ln~' which could have been in an~' case offered and 
must ha \'e becn admitted it offered; on such a puint, then, the proof of the 
witness' error is not an addition to the issues of the trial, and therefore is in 
no wav obnoxious to the reason for exclusion. 

" 
§ 1003. Test of Collateralness. The reason above examined suggests 

immediately the limitation to the rule of exdusion. It is not the proof of , 
e!~cry error that is ohnoxious to the rule. The common term for designating i 
the line of exclusioJl is "collateral"; 110 con ,~~: ~!:, ! 

r 
.' t this term furnishes no real tcst. If it be asked what "collateral" 
means, we are obliged ('ith~r to define it further . in which case it is a mere 
epithet, not a le~al test or to illustrate by specific examples ' in which 
case we are left to the idiosyncrasies of indh'idual opinion upon each in
stance. The test that is dictated by the principle above explained, and 
the onl", tes(in '\'ogue that has the qualities of a true test definiteness, 
concreteness, and ease of applicatioJl . is that laid down in Attorney-General 
1'. Hitchcock: COllid the fact, a3 to }L'lt ich erro~, '!:!Y.rt!flf:9,qil!fl; .. kc!:'~f}J~till:8hoU'n 
in. emd~?3!:!.1g! .. a!!:'y',:p.~lrpp'~,~ ~',~?ep'ellde~I~?{1 n.f.17~e ... ~~t.ra..<!!.~!f,()n f T?is test .was i 

laId down 10 connectIOn With the Sdf-cuhfrii<hctlOJl «oehme, and IS exammed 
in further detail under that principle (post, § 1021). That the test is identical 
for both doctrines is perhaps not a necessary consequence of principle, though 
it may be (post, § 1019); but it is always accepted by the Courts as identical. 

The test of Attorney-General t" Hitchcock (as explained post, § 1021) is 
as yet explicitly accepted by only a few Courts in this country for the doctrine 

§ 1003. 1 1824. Stnrkie. E,·idence. I. 190 
(" If a question as to a collateral fnct be put to 
a witness for the purpose of discrcciiting his 
testimony. his answer must be taken as ('011-

elusive. and no evidence cun be afterwards ad-

mitted to contradict it. This rule does not elt
elude the contradiction of the witness as to any 
facts immediately connected with the subject 
of inquiry)." 

435 

, , , , ' , , . 
, " 
!; , 
• 
/~ " ;, , ' 
: I 
· . ~ 

, , , 
I' 
• , 
, 

" I 
" • .. 

~~I . j • .. .J , . . ,., / .;'-' 't .' .,. 
, - .;?-' 

,. '* .~. ',I 
,.,,~, .' 
"-' \ .,], 
• •. -.! .,' , . " r. I . . ": , ... .(.. ~. 

~~...,. , ' 
~ , . n....I 'j 

~\ 
" , , , 
, .. , , . 

, , , · , ., ,. , .. 
· -' .. 
> 
• ,,, .' • .' ~. · , , 
• • .. 

, " , , 
" 

" 
•• · , 

, I , 
• , 

" .. '. .. . 
, · ... : .' 

• -i) 
" . ",' 
,t: 'f 
I " 

• 
" " .' ~. '. 

\ ",' · .. 
;I .!' 

~'r ." ;', . ~ 
;. .•. . ,> .... ..: ',;, · " , " 
'\"1 ; .. ' m :. , .(J 

}l~ 
" • II 
'I L~ 
• d) 
· " 



, 
, 

, 

, 

• 
, , 

§ 1003 TESTIMO~IAL IMPEACHMENT" 
\ 

,I. -.,-

oJ .. ,., (CRAP. XXXIII , . 
, , 

of Self-contradiction; but the same Courts apply it also to the present 
doctrine.2 Other Courts are content to invoke simply the term "collateral", 
and to decide according to the circumstances of each case.3 

21877. People v. Chin Mook Sow. 51 Cal. So. 1>15; Georgia: 1903. Atlanta R. &: P. Co. 
597 (" When the question asked on cross-eltami- t. Monk. 118 Ga. 449. 45 S. E. 494; Illinois: 
nation calls for a response in respect to a matter 1898. East Dubuque ~. Burhyte. 173 III. 553. 
which the party asking the question would 50 N. E. 1077; Indiana: 1897. Reynolds 1'. 

have a right to prove as an independent fact. StatC'. 147 Ind. 3. 46 N. E. 31; 1900. Barton 1'. 

the rule [as to collateralnessl docs not apply"; State. 154 Ind. G70. 57 N. E. 515; 1901. 
here a former conviction was admitted); 1882. Hinkle to, State, 157 Ind. 237. 61 No E. 19G; 
Langhorne v. Com .• 76 Va. 1019. semble. The 1913. Sanger v. Bacon, 180 Ind. 322, 101 N. E. 
tenn "immaterial" ought on principle to be 1001 (falsification of a will); Iou:a: 1906. State 
equivalent to this, and is employed in Borne v.Arthur.135Ia.48, 109N. \V. 1083 (burglar~'; 
cases: 1834. Com. v. Buzzell. 16 Pick. 158 B. being one of the persons breaking in. de
("an immaterial fact"). In Chancery, it fendant's statement that he did not know B. 
must be noted. a rule of special bearing arises was allowed to be contradicted); Kall8(l<j: 
as to questioning for the purpose of collateral 1890. State v. Blakesley. 43 Krll1. 254. 23 Pac. 
contradiction. i.e. whether new interrogatories 570; State v. Heick, 43 Kan. 636. 23 Pac. 1076; 
can be filed for that purpose after pUblication of Kentucky: 1889. Com. Il. Hourigan, 89 Ky. 
the depositions; here collateral contradiction 312. 12 S. W. 550; 1898. Stephens Il. Com .• -
is allowed; sec Purcell v. M·Namara. 8 Ves. Jr. Ky. ,47 S. \V. 229; Louisialla: 1898. State 
324 (1803). and note; Carlos r. Brook. 10 Ves. v. Wiggins, 50 La. An. 330. 23 So. 334; M ai'le: 
Jr. 49 (1804). 1906. Finn v. New England T. & T. Co .• 101 

lin the following cases the rule was ac- Me. 279. 64 A tl. 490 (n foreman's attempt to 
knowledged and applied, but no specific test or suppress a newspaper account of the acddent. 
useful iliustration is furnished by them; in the held collateral); Maryland: 1900. Baltimore 
ensuing sections (U 1004-1006) will be found City P. R. Co. r. Tanner. 90 Md. 315. 45 Atl. 
those rulings which arc concerned with some 188; i\lassacltllsclls: 1861. Com. v. Fitzgerald, 
question of principle; the following list is not 2Atl. 297; 1881, Shurtleffv. Parker. 130 Mass. 
exhaustive, but the general rule is c\'erywherc 297; 1889. Fitzgerald v. Williams. 148 Mass. 
fully conceded, and a citation of e"ery case ill 46:!. 466. 20 N. E. 100; 1805. Chalmers v. Mfg. 
which it has been im'oked is unnecessary; Co., IG4 Mass. 532.42 N. E. 98; Michigan: 
ENGLAND: 1805. R. v. Rudge, Peake Add. Cas. 1866, Fi~her 1'. Hood, 14 Mich. 190; 1916, 
232; 1800. Spenceley r. Wilmot. 7 East 108 Sykes t·. Portland. 193 Mich. 86.159 N. W. 325 
(usury; the terms of other contracts with other (to rebut eltpert testimony that an electric 
persons of the same circle about the same timc. shock" wears off" soon. testimony of one who 
not allowed to be contradicted); 1852. Palmer continued for a year to feel effects); Millnesota. 
Il. Trower. 8 Exch. 247 (the fart of a statement 1905. McKenzie v. Banks, 94 Minn. 496. 103 N. 
by a third party. inadmissible in itself; elt- W. 497; Missouri: 1876. Iron Mountain Bank 
eluded); 1852. R. v. Dean. 6 Cox Cr. 23 (an ~. Murdock. 62 Mo. 70. 74; 1896. State v. 
irrelovant statement of the prosecutrix at a Taylor. 134 Mo. 109.35 S. W. 92; Montana: 
former time; eltcluded); 1860, Tolman v. 1903. Bullard v. Smith. Z8 Mont. 387. 72 Pac. 
Johnstone. 2 F. &:; F. 66; 1898. Be Haggen- 761; Nebraska: 1894. Carpenter v. Lingen
macher's Patents. 2 Ch. 280. felter, 42 Nebr. 728. 60 N. W. 1022; 1903. 

U"I1TED STATES: Federal: 1898. Safter v. Burke Co. v. Fowler, Nebr. ,93 N. W. 
U. S .• 31 C. C. A. 1.87 Fed. 329; 1899. Scott 760; 1904. Ferguson v. State, 72 Nebr. 350. 
v. U. S .• 172 U. S. 243. 19 Sup. 209; Alabama: 100 N. W. 800; New Hampshire: 1851. 
1859. Rosenbaum v. State. 33 Ala. 361; 1896. Hersom v. Henderson. 23 N. H. 506; 1858. 
Louisville J. C. Co. Il. Lischkoff. 109 Ala. 136. Gerrish v. Pike. 36 N. H. 512. 517; New 
19 So. 436; 1896. Crawford v. State. 112 Ala. 1. Jersey: 1900, State v. Sprague. 64 N. J. L. 419. 
2180.214; 1897. Bunzel Il. Mans, 116 Ala. 68. 45 Atl. 788; North Dakota: 1897. State v. 
22So.568; 1900. BessemerL. &:1. Co. v. Dubose. Haynes. 7 N. D. 70. 72 N. W. 923; Ohio: 
125 Ala. 442, 28 So. 380; Arkansas: 1879. 1865. Mimms v. State. 16 Oh. St. 233; Okla-
Butler Il. State, 34 Ark. 484; 1911, Brock v. hama: 1917. Willis v. State, 13 Oklo Cr. 700. 
State, 101 Ark. 147. 141 S. W. 756; Cali-- 167 Pac. 333 (homicide; "I know that fellow 
lomia: 1878, People v. Bell. 53 Cal. 119; 1886. Willis. and he will kill him". held collateral); 
People ,Il. Webb. 70 Cal. 120. 11 Pac. 509; 1922. Phillips v. State. Oklo Cr. .203 Pac. 
1888. People Il. Dye. 75 Cal. 111. 16 Pac. 537; 902 (murder; false complaint by a witness on 
1890. People V. Tiley, 84 Cal. 654,24 Pac. 290; another charge. not admitted); Ore(Jon: 1901. 
1890, Davis ~. Powder-Works. 84 Cal. 627.24 Williams V. Culver. 39 Or. 337. 6·1 Pac. 763; 
Pac. 387; Columbia (Dist.): 1912, Thompson- 1901. Oldenburg V. Oregon Sugar Co., 39 Or. 
Starrett Co. Il. Warren. 38 D. C. App. 310; 564. 65 Pac.' 869; Pennsylvania: 1859. 
Florida: 1900. Stewart V. State. 42 Fla. 591. 28 Schenley Il. Com .• 36 Pa. 61; 1861. Wright ,. 
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n 1000-10151 SPECIFIC ERROR (CONTRADICTION) § 1003 

The sound rule would be to leave the application of the rule entirely in the 
control of the trial Court; 4 but there is as yet little sign of such a practice. 

§ 1004. Two Classes of Facts not Collateral; (1) Fa.cts relevant to the 
Issue. In applving the test_of..Attorncy,..G~neral v. Hitchcock, it is obvious 
that there are two different groups of facts 'Of w'hich evidence would have 
been admissible independently of the contradiction: (1) f~c~~ .tdevant 
to some .issue in the_ G.llse.d!.ncl ... _ 2) facts relevant to the discrediting of a . .- " . 
witness. 

.. (I)" Fac~ . .!e...l!!_V!!!!t .to s011£ js,~,yP:, in the case. The test in question usually 
causes here no difficulty in its application; the issues in the case indicate 
what facts would be relevant: 

1834, Com. v. Buzzell, 16 Pick. 158; indictment for entering and burning, as members 
of a mob, an Ursuline convent; an exciting cause to the action of the mob was a rumor 
that one of the nuns was confined there against her \\;11, and testimony to her insanity 
had been offered by the prosecution; the defendant then offered evidence of her sanity. 
PER CURIA~I : "The question is whether thc statement of an immaterial fact can be con
tradicted, if it comes out on the examination of a witness in chief. Now neither party 
can be allowed to show the internal condition of this institution, by way of excuse, justi
fication, or apology for the attack made upon it; so upon an indictment for setting fire 
to a house of ill-fame, the bad character of the house is no ground of defence. . .. Now 
here the evidence as to the insanity of the nun was immaterial •... and the other party 
cannot call witnesses to contradict it." 

1921, Felstiner v. JVidelil::, Sup. App. T. ,191 N. Y. Suppl. 296; action to dispossess; 
landlord and tenant disputed as to the terms or the .. \Titten lease, which was lost, and this 
was the only issue. The tenant, in a conversatinn with the landlord who was asking for 
an increase or rent and threatening expulsion, had said: "I got a wife and eight children 
to support. Now, after I put so much mone~' in the building, why don't you leavc me alone, 
and give me a chan('e to live? I pay always lIly rent on time; why bother me? I got a 
straight lease from the beginning. I got a straight lease for five years now. After five 
years, then you get the building. You got enough." 

Cumpsty. 41 Pa. 110; 1867. Gregg T. Jamison. Gratt. 61; 1873. Murphy v. Com .• 23 Gratt. 
55 Pa. 4i1; 1900. Coates v. Chapman, 195 Pa. 965; Washinuton: 1903. State t. Carpenter. 
109. 45 At!. 676; 1913. Launikitas v. Wilkes- 32 Wash. 254. 73 Pac. 357; 1910. Wharton 11. 

barre & lV. V. T. Co .• 241 Pa. 458, 88 Atl. 703 Tacoma F. D. Co .• 58 Wash. 124, 107 Pac. 
(but why should the opinion quote six. prior 1057; 1912, State v. Stone. 66 Wash. 625. 120 
opinions and write five hundred lines, on a Pac. 76; 1915. State v. HOod. 103 Wash. 489, 
point settled for two hundred years past?); 175 Pac. 27 (murder): West Yiruinia: 1901. 
1921. Com. t·. Loomis. 270 Pa. 254. 113 Atl. State v. Sheppard. 49 W. Va. 582. 39 S. E. 676. 
428 (murder); South Carolina: 1890. State 11. The following corollary seems sensible: 
Wyse. 33 S. C. 591.12 S. E. 556; 1897. State v. 1910. People t·. Leonardo. 199 N. Y. 432. 92 
Adams. 49 S. C. 414. 27 S. E. 451; 1898. N. E. 1060 (murder; identity of defendant's 
State 11. Sanders. 52 S. C. 580, 30 S. E. 616; mother's cameo ring; the prosecution allowed 
1921. State 1'. Thompson. S. C. • 110 S. E. to contradict the defendant's assertions as to 
133 (murder); Tennessee: 1882, Rocco v. the ring. made on cross-examination. because 
Parczyk, 9 Let>. 328. 331; Texas: 1890. Butor the defendant. by calling the mother to eor-
11. Wood, 76 Tex. 407; 1897, Texas & P. !.t. Co. roborate tbe: defendant. had .. \'oluntarily as-
v. Phillips. 91 Tex. 278, 42 S. W. 862; 1903. sumed to make the collateral issue a material 
Connell v. State. 45 Tex. Cr. 142.75 S. W. 512; one"). 
l'crmont: 1840. Stevens v. Beach, 121ft. 587; • 1893. Spaulding v. Merrimack. 67 N. H . 
1858. State 11. Thibeau. 30 Vt. 101. 104.; 1881, 382. 36 At!. 253; Baldwin r. Wentworth, 67 
Smith v. Royalton. 53 Vt. 609; 1911. Com- N. H. 408. 36 AtL 365; 1897. Perkins ~. 
stock's Adm'r v. Jacobs. 84 Vt. '277 .. 78 AtL Roberge. 69 N. H. 171,39 At!. 583. 
1017; Virginia: 1811. Fall D. O\·erscers. 3 Contra: 1900. Cooper 11. Hopkins, 70 N. H. 
Mum!. 495, 506; 1847. Charlton 11. Unis. 4 271.48 At!. 100. 
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§ 1004 TESTnlO~IAL DIPEACHMENT [CHAP. x...'XIII 

The landlord's attorney did not move to strike out this testimon:.; but on cl'oss-('xmnina
tion asked the ter:nnt how many Icases he had and how man~' houses he owned, ancl, on the 
tenant's counsel objecting to this as immaterial, argued, "This man had volunteered the 
information and he did not do it of his own accord that he was a man with a family 
of eight children, a poor man with eight children to support. My purpose is to show that 
this man is a man that has any number of houses that he owns in fee and dozens of houses 
on lease, and is a very rich man"; the objection was held valid. This ruling is unsound, 
because the offered fact wa,; under the circumstances net collateral to the moti ve for agree-
• • mg to certam terms. 

§ 1005. Same: (2) Fa.cts discrediting the Witness in respect to Bia.s, 
Corruption, Skill, Knowledge, etc. Since, by the rule in Attorney-General 
c. Hitcheock, any fact which would be independently admissible may be 
made the subject of a contradiction, a.second dass of facts includes those 
w hich cou ld. ~J.t '!..f!!.~'!f:!..~ .. qe.J'cceivable...iQI. !fi.f.1!..IJIP.O.sfLoLimp.el.wMrlg '.~ome 8 pecific 

J£!.!.~'!!.:'!..~iial qua!i!y. The range of such modes of impeachmeiifhas already 
been consiaered (ante, §§ 943-996); and they must now be reviewed in 
the application of the present rule: 

(a) Moral character. Particular agts, of misC01uiuct.ru:e.Q.oL provable by 
extl'i.l!.~ic~e.~thUQ.t}fJQ.,!~'p~~C)l n;J<>ral character (ante, § 979); they are there
fore also n()t~p,l'o.vable·merely·in contradiction of the witness' statements on 
the stand; 1 except a jlldgment of con,viet'ion of crime,. \~Jlich, so far as it is 

§ 1005. 1 ENGL.~r>r): 1871, R. v. Holmes, . 
L. It. 1 C. C. R. 33·1 (rape; intercour:;c of the 
pro~e"utrix with a third pcrson); UNITl'lD 

ST.~TES : JI u"uclIUJetts: 1880. Corn. v. 
Dunan, 128 1\1ns5. 422 (the witne~s' residence) ; 
AI ic/' iaaTt: 1881. Hamilton 1'. People. 40 1\Iich. 
181i, 9 X. W. 247; 1882, Driscoll t. People, 47 
Mich. 416. 11 X. W. 221; 1883, People v. 
Wolcott, 51 Mich. GI7. 17 K. W. 78; 1909. 
People v. Connelly, 157 ;'Iich. :WO, 122 N. W. 
80 (husband-murder; the wife's chastity be
fore marriage, not allowed to be contradicted; 
Hooker. J .. di8~., on the facts; neither of the 
opinions cites any of the foregoing rulings in 
this jurisdiction); New Hamp8hire: 1863, 
State ". Knapp. 45 N. H. 15·1 (rapc, inter
course with the prosecutrix); New Jersey: 
1887, Pullen v. Pullen. 43 X. J. Eq. 130, 0 At!. 
887 (whether the witness hnd committed 
larceny); 1900, Bullock v. State. 65 N. J. L. 
557,47 Atl. 62; New York: 1862, Newcomb I). 
Griswold, 24 N. Y. 299; 1873. Stokes v. People, 
53 id. 175 (a witness denied having .. taken 
things"; error n!)t allowed to be shown); 
1881, Conley r. l\Ieeker, 85 id. 618 (a wit
ness answered evidence of his conviction for 
"lime by declaring that he had since reformed; 
""idence of his having, since discharge, con
ducted gambling-houses, was rejected as col
lateral); 1888, People I). Greenwall, 108 id. 
296, 300, 15 N. E. 404 (that the defendant, !l 
witness, had committed !l burglary, denied by 
him, excluded); North Dakota: Hl09, Bchnase 

1'. Goetz, 18 N. D. 594, 120 N. W. 553; Ver
mont: 1922, State I). Long, Vt. ,115 Atl. 
734 (murder; witness' immoral conduct held 
collateral); Wisconsin: 1891, Humphry r. 
State, 78 \Vis. 571, 47 N. W. 386 (mere re
flections on the complainant's character in a 
bastardY case, but not actual opportunities of 
intercourse with other men about the time in 
question, excluded). 

In some of these caees, this prohibition of 
extrinsic testimony of misconduct is put on the 
sole ground of Collateral Contradiction; e.o. 
1871, R. v. Holmes, L. R. I Cr. C. R. 334 (at
tempt at rape; the prosecutrix denied having 
had intercourse with on" S., and a contradiction 
was refused). But this error is a fundamental 
one, for it ignores the vital distincti"., of 
history as well as of principle, between the 
present rule and the rule against extrinsic 
t(>stimony of particular misconduct. The 
di:;tinction has been already pointed out ante, 
§ 979. It is enough here to note that there is 
a double exclusion of such evidence, i. e. (1) it 
cannot enter for the purpose of showing 
Character, for reasons affecting that purpose of 
proof; and (2) it cannot enter as a Contradic
tion, for reasons already here explained. Com
pare Alderson, B., in Attorney-General I). Hitch
cock (1847), 1 Exch. 103 ("the inadmissibility 
of such a contradiction [as to his personal chur
acter and as to his having committed any par
ticular crime) depends, indeed. upon another 
principle altogether "). 
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§§ looo-1015J SPECIFIC ERHOH (COXTB.ADlCTlOX) § 100.5 

provable by extrinsic testimony to impeach character (ante, §§ 980, 987), is 
therefore also thus proyable in contradiction.2 

(b) Bias. Particular circl!~stances.and expressiQns. indicating bias are 
provable by extrinSic_Testimony (ante, §§ 948-:950).; . they· are therefore also 
provable in contradieti~:a-·-··---·--·- ....... -

1836, COLERIDGE, .r., in ThoTIUUJ v. Da1lid, 7 C. & P. 350 (assumpsit on a promissory 
note; the plaintiff's female servant had attested the signature; being asked, on cross
examination, "whether she did not constantly sleep in the same bed with her master, the 
plaintiff ", and denying it, she was allowed to be contradicted): "H the question had 
been whether the witness had walked the streets as a common prostitute. I think that 
that would have been collateral to the i~sue, and that, had the witness denied such a charge. 
she could not have be!:n contrudicted. But here, the question is whether the witness had 
contracted such a relation with the plaintiff as might induce her the more readily to con
spire with him to support a forgery, just ill the same way as if she had been asked if she was 
the sister or daughter of the plaintiff and had denied that." 

(c) Corruption. For the sa IDe reason as the preceding, a contradiction is ' 
permissible upon facts "'hich tend to show (a 11 ie, §§ 956-963) the witness' j 

corrupt testimonial intent for the case in hand.4 

2 1920. MacKnight 1'. U. S .• 1st C. C. A., semble: 1882. Langhorne t1. Com., 76 Va. 1019 
263 Fed. 832. 840; IS;;. People t1. Chin Mook {refusing to allow evidence of incorrectness in 
Sow. 51 Cal. 597; 1!l09, Dotterer r. State. 172 matters .<!"t admissible in chief to show bias. 
Ind. 357, SS K. E. 6S9 (accomplice denying his since thl': :rule on the latter subject is strict in 
presence. impeached by a judgment of con- this State; sec ante. § !l50). 
viet ion for his part in the battery); 1!l!J9. Com. • 1850, Melhuish r. Collier, 19 L. J. Q. n. 
r. Racco. 225 Pa. 113. 73 Atl. 1067; and the ·~93 (an attempt by a party to suborn tcsti-
cases cited ante. §§ 980. !l87. mony; admitted); 1889. Alexander 1). Vye. Hl 

3 Accord: EIID. 1858. O'Brien, J., in R. v. Can. Sup. 501, 502. 521 (that the defendant. 
Burke, 8 Cox Cr. C. 49; U. S. Ala. 1905, Mor- denying the genuineness of !I. document, could 
ris v. State. Ala. • 39 So. 608; Ga. 1903, be a~ked whether he hud not chunged his style 
Purdee v. Stute, 118 Ga. 798, 45 S. E. 606; of signature since action Ix>gun. and his denil11 
I lid. 1900, Whituey v. State, 154 Ind. 573. 57 refuted by documents bearing his signature. 
N. E. ;398; Ky. 1901, Powers t1. Com .• 110 Ky. allowed; two judges diss. on the latter point) ; 
3S0. 61 S. W. 735, 63 S. W. 976; La. 1906, 1917, Johnson v. Samuels, ISO Ind. 56. 114 N. 
State v. Craft, 117 La. 213, 41 So. 550 (similar E. 977 (that a witness to testator S.'s insnnity 
to Thomas v. David. quoted 8I1pra); ,Mich. had gone to u person and said" If your mother 
1890. Helwig v. Lascowski. 82 Mich. 623. 46 will swear that S. was of unsound mind. I will 
N. W. 1033 (" the question of the status of the sce that she gets $25 out of it ", held inadmid-
witness as to interest, relationship, or con- sible, on the ground that it was a self-contra-
"iction of crime, is not now and never was a diction not on a .. muteriv \ mutter in issue": 
collateral one, in the sense that the party cross- this ruling indicates an incredible confusion 
examining him is bound by his answer ") : of the rules of evidence): 1 897, State 1'. 

N. H. 1852. Martin v. Fnrnham. 25 N. H. McKinistry. 100 Ia. 82. 69 N. W. 267 (an at-
199; 1881. Watson t1. Twombly. 60 id. 491: ternptto bribe): 1901. Powerst·. Com .• 110 Ky. 
N. Y. 1856. Van Wyck v. McIntosh, 14 N. Y. ~86. 63 S. W. 976 (brilx>ry); 18()9. Richardson 
439,443; N. Car. 1896. Cathey t1. Shoemaker, r. State, 90 Md. 100, 44 Atl. 9!l9 (attempt to 
119 N. C. 424. !?6 S. E. 44: N. Dak. 1905, bribe another witness): 1871. Strang t1. People, 
State t1. Malmberg, H No D. 523. 105 N. W. 24 Mich. 7 (facts tending to show a corrupt 
614: Ohio. 1900. Hayes t1. Smith. 62 Oh. 161. agreement between the witness and hi:! 
56 N. E. 879; Oklo 1!l11, Gibbons t1. Terr .. 5 party). 
Okl. Cr. 212. 115 Pac. 129: Tenn. 1900, Contra: 1811. Harris 'to Tippett. 2 Camp. 
Livermore F. &: 1\1. Co. v. Union S. &: C. Co., 637 (whether the witness had attempted tl) 
105 Tenn. 187. 58 S. W. 270, 8emble: Utah, dissuade opponent's witness from attending: 
1895. Fenstermaker r. Pub. Co., 12 Utah 4:39.43 contradiction excluded, Ix>cause .. collateral ", 
Pal'. 112. .. irrelevant to the issue": but this ruling hus 

Add the ~illlilnr cases on 8elf-contradiction, been universally treated as erroneous; see the 
post. § 1022. exposition post, § 1023, under Selt'oContra-

CUlltra: 1879, Haley t1. State, 63 Ala. 86, diction}. 
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§ 1005 TESTDlOKIAL IMPEACHMENT [CHAP. )L"'{XIII 

(d) Skill. Particular instances of error indicating lack of expertness are 
usually not provable by extrinsic testimony, while circumstances other than 
these, diminishing the witness' qualifications, may perhaps be thus proved 
(ante, §§ 991, 992). Such facts, therefore, mayor may not be pro\'able in 
contradiction.s The trial Court should have discretion: 

1908. Arthur Train, in the "Sunday Magazine" (Nov. 7, 1908): "Most cases turn on 
an unconsidered point. A prosecutor once lost what seemed to him the clearest sort of a 
case. When it was all over, and the defendant had passed out of the courtroom rejoicing, 
he turned to the foreman and asked the reason for the verdict. 'Did vau hear vallr chief • • 
witness say he was a carpenter?' inquired the foreman. 'Why, certainly,' answered the 
district attorney. 'Did you hear me ask him what he paid for that ready-made pine door 
he claimed to be working on when he saw the assault?' The prosecutor remlled the inci
dent and nodded. 'Well, he said ten dollars and I knew he was a liar. A door like that 
don't eost but four-fifty!' I t is, perhaps, too much to require a knowledge of carpentry 
on the part of a lawyer trying un assault case. Yet the juror was undoubtedly right in 
his deduction." 

(e) Illio:rwatioll, and Illlless. The facts of intoximtion and of illness, at 
the time of the C\'ents observed or of giving testimony, are admissible to dis
credit the witness' testimonial powers (ante, §§ 0:3:3, 934). This class of 
facts is thereforc also pro\'able in contradiction.6 

(j) Opportllnity of observing the events. A nceessary qualification in a 
witness is per:;onal knowledge, i.e. an opportunity. as to plae(', time, proxim
ity, and the like, to observe the cvent or act in qu(,stion (ullfe. § 650), and 
the deficiency of such opportunit~· may be shown to discredit (anie, § 994). 

Thl! following case is peeuliar: WIG, H. r. 
Baugh, 31 D. L. R. 6, Ont. (maliciou~ con
spiracy to prosecute S. ; liS a part of pro"ing the 
purport of the prior prosel'u tion und the de
rendant'~ condu!'t of it, the Crown here on 
cross-e:mminntion relld the former judge'::! 
findings. including his expression of opinion as 
to the now defendant's lack of "erucity in his 
then testimony; held improper, one judge dis
senting) . 

For the application of the rule to proof of 
particular errors to impeach Ihe credil 01 c 
parly'8 book 01 accounl$, sec posl, §§ 1531, 1557. 

For proof of prior lal8e daims or charge8 in 
impeachment. sec anle, § 963. 

• 1867, Whitney 1:. Boston. 98 Mass. 316 
(error as to the dimensions of n shop, iIIustrnt
ing the witness' acquaintunce with land vnlued 
by him; admitted); 1895, Kennett r. Engle, 
105 Mich. 693, 63 N. W. 1009 (a physician was 
asked a test question unconnected with the 
case, and he was not allowed to be contra
dieted); 1918, Brosius & Co. ~. First Nat'} 
Bank, Okl. . 174 Pac. 269 (action for a 
bank deposit; the bnnk officers having testified 
from their books ... this is not the first error 
that has occurred in your bank?", allowed); 

Compare the citations ante, H 991, 992. 
For proof of other salu, to discredit a ra/ur

wilnesa. see ante. § 464. 

• Federal: lS!lIi. Ludtke r. Hcrtzog. IS C. 
C. A. 487. 72 Fed. 142 (dates of oecurrences 
},eing mnterial. ('xtrinsic te8timony was admit
ted as to n gross error of date made by an aged 
witness on 1\ point otherwise wholly imma
terial); Indiana: l!lOS. Pittsburgh. C. C. & 
St. L. H. Co. 1'. O'Conner. 171 Ind. fi86. h5 X. 
E. 909 (intoxication); .Vt·w Hampshire: 1900. 
Cooper v. HOI!kins. 70 X. H. 271. 4S Ati. 100 
(trc~puss to an ulll'l(ed shop-lifter: l'ierk t(,stify. 
ing for defendunt allowed to he contradicted a" 

to her excitement nt the time. he!'uuse thi~ 
affected her ability" to correctly ohsen'e whut 
took pi nee "; but not as to her statemen ts thnt 
the trespassing clerk" hnd done the sume thing 
hcfore"): Xew Yor/:: 1893. People 1'. Weh
ster. 139 X. Y. 73. S6. :14 N. E. no (that she 
wa:; under the influe/H'e of opium at the time. 
allowed. since" the "alue of hC'r testimony de
pended largely on the n.,euracy of her actions ") . 
.v ortl. Caroli1la: lS!l3, Stute 1'. Rollins. na 
N. C. 722. 732. 18 S. E. 39·1 (intoxiratioll at the 
time of the e\'euts; because it did not affect his 
character, but .. his capacity to know and rl'
member \1';th accuracy whnt took place". 
contradi('tion was allowed); Jl'i3~o1l ... in: 1898. 
Kuenster 11. Woodhouse. 101 Wi~. 216.77 N. W. 
165 (contradiction ullowl'd as til intoxication at 
und about t.he time of the e"ents). 
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§§ 1000(1015) SPECIFIC ERROR (COXTRADlCTIOX) § 1005 

Hence, all facts which bear upon the position, distance, and surroundings, 
the bystanders and their conduct, the time and the place, the things attract
ing his attention, and ::;imilar circumstances, said by the witness to have been 
observed by him at the time of observing the main event testified to by him, 
are material to his credit in so far as they purport to have formed a part of 
the whole scene to his observation; thus, if an error is demonstrated in one of 
the parts observed, the inference (more or less strong) is that his observa
tion was erroneous (or his narration manufactured) on other and more im
portant parts also. 

This source of discredit is of vust importance in the overthrow of false or 
careless testimony; nnd its permission must be provided for in any definition 
of the term " collateral": 7 

1684, Lady fry'll Trial, 10 How. St. Tr. 555, 569; the defendant's title depended on a 
pretended old deed, from one ~Iurce\lus Hull to one Stepkins, found opportunely by one 

, The following cases illustrate this mode of 
contradiction: 

ESGL.\SD: 1679, Harcourt's Trial. 7 How. 
St. Tr. all. 387 (Oates. the mainstay of the 
prosecution. had testified that one Ireland, an
other conEpirntor. not on trial. had in his pre.
ence parted from the defendant at London. 
between Aug. 8 t!nd 12; it was proposed to 
show that this was fulse, Ireland being in the 
country at the time; L. C. J. Scroggs: .. Th!!), 
[defendantsl mtlst have right. though there be 
ne\'er so much time lost, and patience spent. 
Say they, . We must prove and contradict men 
by such matters as we can; people may swear 
downright things. and it is impos:;ible to con
tradict them; but we will call witne~5es to 
prove those particulars that can be pro\'ed' .. ; 
and it was by just such minor falsities a:; this 
that the whole monstrous fabric of Oates' per
jury was luter discovered and hi~ puni~hment 
ohtained>; 1831. R. v. Campbell, Cr. &: Dix 
Abr. 5S1 (contradiction as to the presence at 
the riot of one C., jointly indicted. but not on 
trial; admitted); 1&:38. R. v. McKenna. Cr. &: 
Dix Abr. 580 (contradiction as to the presence at 
the murder of one M., jointly indicted with de
fl.>ndants. but now at large; admitted); 1&42. 
R. v. O"erton, 2 Moo. Cr. C. 263 (perjury; on 
a charge against H. of coursing with a dog 
without a licen:;c. the now defendant testified 
that the dog was his. and in giving the date of 
the receipt for his ptlrcha.."C from H. swore 
falsely; yet either date if correct would ha\'e 
exonerated H.; e\'idellee of the incorrectness 
of the assertion admitted by all the Judges 
present); 1862, R. r. Dennis. 3 F. &: F. 502 
(eye-witness of a crime; present statement 
that she was not acquainted with the maD; 
the contrary offered; admitted). 

USITED ST.~TES: Calm-ado: 1902, Barry r. 
People. 29 Colo. 395, 6S Pac. 274; Georoia: 
1893, East Tennessee R. Co. v. Daniel. 91 Gil. 
76S. 18 S. E. 22 (contradiction allowed. against 

an alleged eye-witness, of his statement that 
i.1lmediately before arrh;ng at the place he 
made a purchase at a store; .. it contradicts the 
\\;tncss as to the train of events which led him 
to be present. and thus tends to discredit him as 
to the fact of his presence "); 1900, Tiller r. 
State. 111 Ga. S40. 36 S. E. 201 (four persons 
I~ing defendants. testimony to the presence of 
all four at a place wn.~ ullowed to he shown 
erroneous. a8 to one of the four. by another of 
the four) ; Maryland: 1834. Goodhand ~. 
Benton, 6 G. &: J. 481. 488 (title to a slave; 
whether the possession by B. was in the year 
IS16 or lS17 was material; a witness who 
testified that. ou going to pay rent to B. in 
1S17 he saw the slave in B:s possession. and 
that the final settlement occurred two years 
later. was allowed to be contradicted by e\;
dcnce that the final settlement occurred in 1818, 
so that he was in error in one or the other 
statements); Sew Yotk: 1859, Stephens r. 
People. 19 N. Y. 572 (charge of murder by 
arscnic; testimony for defence that the arsenic 
purchased by defendant was used for rats in the 
cellar where provisiOlIS were eaten by them; 
contradiction, that no provisions were kept in 
the cellar. allowed); 1904. Smith ~. Lehigh 
Valley H. Co., 177 N. Y. 379, 69 N. E. 729 
(plaintiff not allowed to contradict the de
fendant's engineer. who testificd on cross
examination that the bell had been auto
matically ringing for several miles, by showing 
that it did not ring at certain points ~~thin thllt 
distance; the opinion by Parker, C. J., confl1scs 
the issue; Cullen. J .• diss.). 

Excluded. but erroncously: 1897. Chicago 
City R. Co. r. Allen, 169 Ill. 287. 48 N. E. ·n·i 
(contradiction of a witness explaining prescnce 
at a place as going there to vote. by showing 
that it was not his lawful voting placp-. ex
~luded). 

Sec the crutes cited posl. § 1006. for cross
cxamination only. 
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Knowles in his own garret; Knowles did not know that any Hall deeds affected the de
fendant's title, and he was questioned as to how he had known in his pretended search 
that this deed would be material. L. C. J. JEH'REYS: "Look you, then, we ask you how 
you came to know it was a deed belonging to Stepkins?" JV itneaa: "I read the back
side, and put my hand to it." L. O. J.: "How came you to put your hand to this deed 
as belonging to Stepkins, when you never looked into the deed [as you have already swornl?" 
Witness: "When I found this deed to have written upon it 'Marcellus Hall', I did bclieve 
it was something that concerned the Stepkins'." L. C. J.: "Let us see the deed now. 
You say that was the reason, upon your oath?" JVitncaa: "Yes, it was"; L. C. J.: 
"Give Mr. Sutton [the defendant's ~ttorlley] his oath. Look 011 the outside of that deed, 
and tell us whose handwriting that is"; Sutton: "All but the word 'Lect.' is my hand
writing." L. C. J.: "Then how couldst thou, [Knowles,l know this to belong to the 
Stepkins' by the words 'Marcellus Hall' when you first discovered this deed in September, 
1682, and you found it by yourself and put your hand to it, and yet that' Marcellus Hall' 
be ,',Titten by Mr. Sutton, which must be after that time?" CO/Inaet for defendant: "Here 
are multitudes of deeds, and a man looks on the inside of some and the outside of others; 
is it possible for a man to speak positively as to all the particular deeds, without being 
liable to mistake?" L. C. J.: "Mr. Solicitor, you say well. If he had said, 'I looked upon 
the outside of some and the inside of others, and wherever I saw either on the outside or 
in the inside the name of Stepkins or Mareellus Hall, I laid them b~' and thought they might 
concern my lady Ivy', that had been something. But when he comes to be asked about 
this particular deed, and he upon his oath shall declare that to be tbl' reason why he thought 
it belonged to Stepkins, [namely], because of the name of 'Marcellus Hall' on the outside 
and never read any part of the inside, when Sutton swears 'Marcellus Hall' was [later] 
"'Titten by him, what would you have a man say? . .. And you shall never argue me into 
a belief that it is impossible for a man to give a true reason, if he have one, for his remem
brance of a thing"; and before long the defendant's counsel were obliged to withdraw thc 
witne5s as a clear liar; the defendant was afterwards indicted for forging the deeds. 

1861, ROBINSON, C. J., in R. v. Brown, 21 U. C. Q. B. 330, 336 (indictment for mur
der: M. testified that she saw the defendant and S. throw the deceased off a bridge, giv
ing a detailed description of S.; the defendant offered a witness D. to show that S. was 
50 miles away at that time; the judge insisted that S. himself should be called, and if 
contradicted, then D.; held, that D. also should have been called, the point of contradic
tion being material): "It appears to me that any fact so closely connecterl with the alleged 
offence as to be in faet a party of what was transacted or said to be transacted at the very 
moment cannot be treated as irrelevant in investigating the truth of the charge. If, for 
instance, the witness for the Crown, knowing a particular watch or some remarkable article 
of dress that the deceased usually wore, had sworn that she saw Brown take the article 
from his person before throwing him into the river, it would have been a material circum
stance to be shown on the part of the prisoner, if it could have been, that the deceased had 
left the watch or the article of dress at home when he went out that evening, and if they 
could be produced to the jury on the trial. So if t.he Crown witness had sworn the offencc 
was committed in some obscure hovel in the woods or in the town, which she pretended to 
describe with certainty and which she had known well, it could not have been irrelevant 
to the case to prove that that house or hovel had been totally destroyed by fire some weeks 
before the time spoken of, so that the murder could not have been committed in it. Yet 
in all these cases it must be admitted that if the crime of murder were committed by the 
prisoner, he would not the less be guilty of that crime because the deceased had not been 
robbed as well as murdered, or because he had not been killed in the place described by the 
witness; nor would the prisoner be less guilty of murder if he committed the deed alone, 
or without being assisted by Sherrick as the witness described." 

1903, Hon. A. C. Plowden, Grain or Chaff; the Autobiography of a Police Magistrate, 
p. 154: "In the Tichborne Case, by a curious coincidence, at a sudden turn in the fortunes 
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of the case, I was enabled to vohmteer a piece of evidence which was considered sufficientl~· 
important to require my being called as a witness for the Crown. A witness had been callcd 
for the defence, Jean Luie; he was afterwards convicted of perjury, but at the moment his 
evidence was damaging, and unless it could be controverted there was no chance of a con
viction. It was one of the sensational episodes of the trial. Among other lies, he swore 
that he came to London from New York, by a steamer called the 'Circassian', arriving on a 
certain day in May. As it happened, I had landed at Liverpool th9.t same day, [returning 
from my American tour,] and my steamer was the 'Circassian', only it had sailed from 
Quebec, not from New York. The coincidence was so striking that I immediately whispered 
it to Mr. Hawkins, Q. C., who was conducting the case for the Crown, and behind whom I 
was seated. He at once asked leave of the Court to interpose me as a witness, and I was 
examined where I stood, in my wig and gown." 

1911, Steinie Morri.Yon's Trial (Notable English Trials Series, 1922, p. 224); the accused 
was charged with a murder committed on the night of Dec. 31, 1910; the deceased had been 
seen at a restaurant with the accused on that evening, and the accused had a long wrapped 
package said to look like a bar of iron; but he testified that it was a flute which he had just 
bought. The prosecution now attempted to discredit this story. Mr. Muir "The 
aCCllsed !laid that on Saturday morning, 31st December, h~ had bought a flute at a stall in 
the markct. I propose to call e"idence as to what the state of the market was on that 
morning." Stephen Dart. examined by Mr. Muir "I am a police constable, and I was 
on traffic duty at the top of L~man Street in the High Street, Whitechapel, between eight in 
the morning and twelve noon on Saturday, 31st December last. The plan (exhibit i6) 
shows where the stalls stand in that part. In the morning there is a hay market in 
the middle of the street, and no stalls are allowed to come any further towards 
Leman Street from the entrance to Aldgate Street Chambers." Mr. Abinger "My 
lord, my learned friend cross-examined the prisoner upon certain matters on a certain 
issue, and he is now proceeding to call evidence to controvert the oath of the defendant. 
I submit that he can only d" so where the matter that he is cross-examining about is rele
vant to the issue, and if it is not relevant to the isslle he is hound by the defendant's answer." 
Mr. J. D.mLISG "But why is this not relevant to the issue?" :'IIr. Abi/lger "The 
isslle in this Court is ay or no, did the prisoner murdcr Mr. Bernon?" :\Ir. J. DARLIXG 
-" But there are many other issues b.·sides that; that is one issue." Mr. Abinger
"~Iy lord, that is the issue." Mr .. J. D.\RLING "That is one issue, that is the main issue; 
but thcre are many ether issues leading up to that. This is not merel~' as the general 
proof of the guilt of the prisoner. Mr. Abinger -- "It is contradicting him." i\Ir. J. DAn
LIXG .. It is not merely as to his guilt." M.r. Abinger .. I have never heard it ruled ;yet 
that where a prisoner had been cross-examined and counsel for the Crown had closed the 
case he might call evidence to contradict the prisoner's oath on by-issues." Mr. J. DAII
LING "You will find practicaUyall the modern law on the subject in the judgment in 
The King v. Crippen which is reported." Mr. Abinger "In the case of The KillQ \'. 
Crippen it was a different point altogether. In The King v. Crippen the question aro~e 
in this way speaking from memory whether It shirt which was found in the ceUar wa3 
purchased a long time beforc the murder or after the murder, or about the time of the 
murder. The prisoner was cross-examined. and swore to a date when he purchased the 
shirt, which date made it impossible that he could have had the shirt when he committed 
the murder, because that particular shirt had only been manufactured afterwards. I 
submit that there is no analogy between the two cases. Your lordship how this ques
tion arises. The dispute herc is this. The Crown allege thut on the night of the murder 
the prisoner took away from Snelwar's restuurant a parcel containing a bar of iron. On the 
other hand, the prisoner says on the night of the murder, • I took away a parcel which con
tained a flute.' That is strictly relevant to the issue. Now, my learned friend is trying 
to prove that the prisoner when in the box swearing that he bought that flute on that day 
Was not teUing the truth . that he bought it at some other date. That is not the issue. 
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The issue is, was this a bar of iron or a flute that the prisoner purchased? 'Non constat' 
that if he had bought it on some date not that date it might have been that parcel." 
lItlr. J. D.\RLlNG .. I wi11 give you the benefit of the doubt that you felt, and exclude 
the evidence." 

A peculiar example of the operation of this principle is seen (in the cases 
cited ante, § 228, n. 6, § 231, n. 1, and § 263, especially the last) where a 
witness has testified to a rumor or repute as causing a party's alleged belief 
or deranged mental state, and then the opponent offers to di8prove the fact 
thus alleged to have been rumored or reported; its non-existence makes less 
probable the alleged report of it, and thus discredits the witness; from the 
point of view of the present rule, there ought to be no obstacle. 

(g) Recollection. '''lIen the memory is tested by asking for the witness' 
recollection of facts not otherwise material, his errors of recollection cannot 
be shown by extrinsic testimon~· (ante, § 9(5). But circumstances which 
form the alleged grounds of h\s recollection of material facts testified to by 
him should be subject to contradiction, for the same reason as in the preced
ing topic.s 

(11) Narration. Circumstances affecting the witness' ability to narrate his 
story intelligently and correctly are material to his credit, and should be sub
ject to contradiction.9 

(i) Prior cOll,sisient 8iaiemelli.s of the witness are usually not provable to 
'corroborate him (p08t, § 1124); hence, his error in affirming that he has 
made them is not provable by other witnesses, except in those situations in 

_. __ which those statements would have been admissible for him.lo 
In general, the exclusionary rule is too strictly enforced. "E"erything," 

said Lord Denman, " is material that affects the credit of the witness." The 
discretion of the trial Court should be left to control. It is a mistake to 
lay down Bny fixed rule which will preyent him from permitting such test i-

• 1854. Com. v. Hunt. 4 Gra~' Mass, 422 
(that a memorandum. said by the witness to 
have been written by him. and serving a.s a 
record of his past recollection. was in fact not in 
his writing; admitted); compare the cases 
cited ante, § 995. 

• Cases cited ante. § 99G. and the following 
case: 1906. State v. Goodson. 116 La. 388, 40 
So. 771 (II. Syrian witness having insisted that 
he could not speak English. and having testi
fied through an interpreter. the fact of his 
ability to spenk and understand it was allowed 
to be shown to discredit him; sensible opinion 
by Porter. J .. trial judge). 

The following case was erroneously de
cided by the majority; compare with it 
O'Conocll's story. cjted ante. § 811: 1858, R. v. 
Burke, Ire .• 8 Cox Cr. 45 (witness who stated 
that he could not speak English and was there
fore examined in Irish through an interpreter; 
not al\owed to be contradicted as to having 
spoken in English within a few days; three 
judges disa.). 

10 1861. !'If'Rewan v. Thornton. 2 F. & F. 
599 (denial of the fact of a former complaint; 
correction allowed because the complaint 
would thus appear not to have been an after
thought, as claimed; this illustrates the 
principle. for t.he former statement would here 
have been admissible indp.llendently in cor
roboration); 1843. Whiteford v. Burckmyer. 
1 Gill Md. 140 (the cross-examining IHlrty's 
own declarations in his fuvor. excluded); 1889. 
Morris v. R. Co .• 116 N. Y. 556. 22 N. E. 1097 
(n showing of error as to whether he had said 
what he now says. mcc\uded). 

But the following exceptional case" proves 
the rule"; 190G. Gulf C. & S. F. R. Co. r. 
Matthews. 100 Tex. 63. 93 S. W. 1068 (:I 
witness to the whereabouts of the deceased 
testified that he had told W. about the deceased 
M .. soo~ after the death; W. was allowed to 
contradict this. because on the facts if the 
witness bad not mentioned to anybody. on 
hearing of M.'s death. what he knew about M .. 
it indicated that his testimony was fabricated; 
good opinion by Williams. J.). 
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mony as may expose a false witness. Histor~' has shown, and every day's 
trials illustrate, that not infrcqucntl~· it is in minor details alone that the 
false witness is vulnerable and his exposure is feasible.H 

§ 1006. Same: Collateral Questions on Cross-Examination. (1) The essen
tial feature oUhis !J1Qdeof Jmpeachment is the demonstration of the witness' 
er.ror-(ante, § 1000). This not only can be but often is accomplished by ...... 
cross-examination alone and not only (as a matter of course) through the 
witness' own confession of error, but through an instant comparison of the 
witness' statement with truths of common knowledge (judicially noticeable) 
or with tangible objects already in the case.1 The following anecdotes illus
trate the possibilities of this mode: 

Anon., Green Bag, 1898, X, 53: "My poor old confessor, Father Grady," said O'Connell, 
"who resided with my uncle when I was a boy, was tried in Tralee on the charge of be
ing a Papish priest, but the judge defeated Grady's prosecutors by distorting the law in 
his favor. There was a flippant scoundrel who came forward to depose to Father Grady's 
having said mass. 'Pray, sir,' said the judge, 'how do you know he ~aid mass?' 'Be
cause I heard him say it, my Lord.' 'Did he say it in Latin?' asked the judge. 'Yes, 
my Lord.' 'Then you understand Latin?' 'A little.' 'What words did you hear him 
say?' 'Ave Maria.' 'That is the Lord's Prayer, is it not?' asked the judge. 'Yes, my 
Lord,' was the fellow's answer. 'Here is a pretty witness to convict the prisoner,' cried 
the judge. 'He swears Ave Maria is Latin for the Lord's Prayer.' The judge charged 
the jury for the prisoner, so my poor old iriend Father Grady was acquitted." 

Anon., Green Bag, 1892, IV, 319: "One of the witnesses to the wiII was the deceased 
man's valet, who swore that after signing his name at the bidding of his master, he then, 
also acting under instructions, carefully sealed the document by means of the taper by 
the bedside. The witness was induced to describe cyery minute detail of the whole pro
cess, the exact time, the position of the taper, the size and quality of the sealing-wax, 
'which', said the counsel, glancing at the document in his hand, 'was of the ordinary red 
description?' 'Red sealing-wax, certainly,' answered the witness. 'My Lord,' said 
the counsel, handing the paper to the judge, 'you will please observe that it was fastened 
with a wafcr.''' 

II The following celebrated instance of per- the fact. . . ; for if the fact be contrary to 
jury illustrates this: 1681. Colledge's Trial. 8 all manner of experience and obsen·ation. it is 
How. St. Tr. 549. 641 (Dugdale the informer. too much to receive it upon the oath of one 
who had for three years helped send to the gal- witness "); 18S7. Becker v. Koch. 104 N. Y. 
lows many persons accused of the supposed 394. 401. 10 ~. E. 701 (the witness testified to 
Popish Plot. was in this case discredited by the an assignment in which IIpparently fictitiou~ 
charge that he had given out that the Papists dehts were included; on further expilination. 
had poisoned him, though in fact his diseaso howe\·er. he testified that the debts were not 
was the French pox; whereon Dugdale on the fictitious; the trial Court ruled that as no 
stand said: "If any doctor will come forth and extrinsic contradiction of tho testimony had 
say he cured me of the clap or any such thing. I been offered, the explanation must be accepted 
will stand guilty of all that is imputed to me" ; as true; held however. thllt the explanation 
whereon. later, .. Dr. Lower. the most noted could be shown falso .. by its own absolute and 
physician then in London. provcd it at the inherent improbability"; practically o\'er-
Council board. both hy his bills and by the ruling Fordhllm v. Smith. 46 id. 683). Contra, 
apothecary. that he had been under cure in his but erroncous: 1887. People t'. Ching Hing 
hands for that disease; which was sueh a slur Chang. 74 Cal. 390. 16 PIIC. 201. 
upon Dugdale's credit thllt he was never used as For other good exam!'1",. of this kind of 
a witness more "). demonstration. see a South Carolina cross-

§ 1006. I Accord: 1726. Gilbert. Evidence. examination (1899. Marshall Brown, Wit and 
147 C' Now that which sets IIside credit and Humor of the Bench nnd Bur,S); O'Connell's 
overthrows his testimony is the incredibility of cross-examination (ib. 370). 
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1904, James W. Osborne, Esq .• former Assistant District Attorney of New York City, in 
the "Sunday Magazine", Nov. 2i: "The rule in the case of bias is the familiar one of 'give 
the witness rope.' In other words, give his bias full swing, and he will reveal it so unmis
takably that the truth will come out. In an amusing instance of this kind in Brooklyn 
the late Charles Patterson re\'ealed the quickness of his perceptions and his salient posses
sion of that ingenuity which every lawyer needs in order to be a good cross-examiner. 
The case was one for damages, a peddler's cart having been run over by a train and the 
peddler having been killed. The point at issue was that which has been laid down by the 
Courts as 'look and listen.' The question was as to whether the peddler, in driving across 
the track, looked and listened and exercised proper care. A highly respectable iarmer 
testified tbat he saw the wagon drive upon the track; that he did not see the peddler, 
who was thus presumably lying back in the cart, asleep or dozing, and that he distinctly 
and unmistakably heard the engine blow its whistle and ring its bell. He insisted upon this, 
and although it did not appear to Mr. Patterson that the blowing whistle and ringing bell 
were true, the evidence could not be shaken. He accordingly asked: 'You came to town 
with the engineer and fireman of the train, did n't you?' • Yes.' 'Good fellows, are n't 
they?' 'Yes.' 'Good friends of yours?' 'Yes.' 'What did they do for you, while in 
town? Did they take you around?' 'Yes.' 'Where did they take you?' 'To the Eden 
Musee.' 'You sawall there was to see at the Eden l\Iusee?' 'Yes.' 'Are you sure?' 
'Yes.' 'Saw the Chamber of Horrors?' 'Yes.' 'All the curiosities?' 'Yes.' 'Saw 
the little toy locomotive going around on the track?' 'Yes.' 'Hear its little whistle blow 
in the darkness?' 'Yes.' 'Hear it ring its little bell?' 'Yes.' 'Plainly?' 'Yes.' 
'Now, sir: said lVIr. Patterson, 'there i81W little locoTlwtive at ihe Eden J.[uaeej it never blew 
its whistle, and it never rang its bell. You explain to the jury how you can swear to such 
statements.' The bias of the witness who, Mr. Patterson said, could' hear bells and whistles 
anywhere, at any time', had led him entirely astray, and his testimony, which was strongly 
biased, was completely discredited." 

(2) Since the onl~' object of the excluding confusion of 
issues and unfair surprise by extrinsic testimony 1002), it follows 
that the cross-examiner may at least question uIJon even collateral points, 
subject always to the general discretion of the trial Court (ante, § 944) to 
limit cross-examination.!! 

(3) The rule for prior inconsistent statements, requiring that the witness be 
asked, before the extrinsic testimony be produced (post, § 1025) has of course 
no application here.3 

(4) The two expedients of Confrontation of Witnesses (post, § 1395) and 
Sequestration of Witnesses (post, § 1.838), which hayc a probative operation 
similar to tbat of the present mode of impeachment, are not obnoxious to the 
present rule. By the former expedient, in its earlier form, the contradictory 

21861. R. v. Brown. 21 U. C. Q. B. 334 tion; following Spellceley v. Wilmot); 1920. 
(quoted ante. § 1005); 1;571. R. v. Holmes. 12 Norfolk Southern R. Co. v. Fentress. 127 Va. 
Cox Cr. 143. per Kelly. C. B .. ~emble. The 87. 102 S. E. 588. 
contrary ruling. in Spenceley v. Wilmot. 7 But it is obviously inconsistent with the 
East 108 (1806), has often been cited obiter. general right of the crOBS examiner to test 
and sometimes followed: 1903. State v. Caudle. memory on all points (allte. § 995). and to re-
174 Mo. 388. 74 S. W. 621; 1909. R. v. Butter- frain from stating the purpose of his questions 
field. 18 Onto L. R. 347 (cross-examination of a (post. § 1871). 
witness for the prosecution. on a charge of • 1903. Younger v. State. 12 Wyo. 24. 73 
illegal liquor-selling. as to their knowledge of Pile. 551. COTllra: 1905. Cook (Dan) 1'. 

other sales on the same day. for which also a State. 85 Miss. 738. 38 So. 110 (conviction of 
"harge was pending against the same defend- crime): 1861. Wright v. Compsty. 41 Pa. 110 
lIut. held refusable in the trial Court's discrc- (whether the witness hud been indicted). 
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witnesses of opposing sides were confronted with each other and made to 
repeat their stories, in the expectation that the untruthful one would break 
down; but it was assumed that the contradiction was on a material point. 
By the latter e""pedient, the inconsistencies of narrati r

.:-. ~n witnesses called 
on the same side were brought to light, and here the telling inconsistencies 
might involve only minor details, as in Susannah's classical case. But no 
~xtrinsic testimony was involved; for the witnesses were by supposition in 
the case for other purposes, and a cross-examination would be all that was 
needed. 

§ 100i. Contradicting Answers on the Direct Examjna.tion; Supporting the 
Contradicted Witness. Since the main object underlying the rule is to avoid 
Unfair Surprise and Confusion of Issues (ante, § 1002), the obvious expedient 
for this purpose is to cut off testimon~' which would not have been already 
proper for other purposes. But occasionally are found misapprehensions of 
the fundamental purpose of the rule. 

(1) Occasionally, before the theory had been completely worked out by the 
Courts, the argument of Unfair Surprise was treated as the only objection, 
and it was thought that where the assertion desired to be contradicted had 
been lIl.ade on the direct examination i.e. had been "\'olunteered", as the 
phrase went, the witness had himself only to blame if he was not pre
pared to support every statement thus volunteered; in short, that all aB8er
tions 71Ulde on the direct examination cOllld be contradicted and shown erroneous, 
and that the same freedom applied to assertions volllnteered on the cr088-
examination; upon which, it was thought, there could not be any unfair 
surprise. This form of the rule still crops up occasionally.l 

But this form of rule ignores the other cooperating reason for the rule, 
i.e. Confusion of Issues. Even if one conceded that this form sufficiently 
obdates the reason of Unfair Surprise, the other reason would still remain, 
and would be equally fatal, even when the assertion on the collateral matter 
was made on the direct examination. The following passage satisfactorily 
disposes of the error in question: 2 

§ 1007. 1 Federal: 1893, Union P. n. Co. Ellsworth v. Potter. 41 Vt. 690 ("it was en-
v. Reese. 5 C. C. A. 510. 56 Fed. 291; .4r- tirely for the Court to say how much. if any
kansas: 1910. Adams v. State, 93 Ark. 260. 124 thing, in their discretion was necessary to be 
S. W. 766 (following MC'Arthur r. State. 59 heard to repel the prejudice calculated to be 
Ark. 431); 1920, Howell r. State. 141 Ark. produced by the improper testimony"); 
487, 217 S. W. 457 (carnal knowledge of a We.,t Virginia: 1919, State v. Panetta, 85 
femnle under 16; contradiction of the W. Va. 212. 101 S. E. 360. 
woman's answer on direct examination as to For the nearly opposite error that an an
intercourse with others. allowed; othel wise swer concerning the cross-examiner's own case, 
for answers on cross-examination); California: improperly inquired info on cross-examination, 
1895, Redington u. Cable Co., 107 Cal. 317. 40 cannot be contradicted, because of the rule 
Pac. 435; 1896, People tl. Roemer. 114 Cal. 51, against impeaching one's own witness. see ante. 
45 Pac. 1003; KaMas: 1921, State v. Curtis, § 914. 
108 Kan. 537,196 Pac. 445; New York: 1864. 1Accord: 1905, Louisville & N. R. Co. v. 
Carpenter v. Ward. 30 N. Y. 243; 1898, People Quinn. 146 Ala. 330, 39 So. 756; 1921. 
v. Van Tassel, 156 N. Y. 561. 51 N. E. 274 Provosty, J., diss. in State v. Harris, 150 La. 
(" must be material or relate to a fact brought 214. 90 So. 574 (approving the text above); 
out by adverse counsel "); Vermont: 1869. 1905, I_ambert v. Hamlin. 73 N. H. 138, 59 
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1859, R. W. WALKER, J., in Blakey'lJ HeirlJ v. Blakey'lJ Executrix, 33 Ala. 619: "In 
Doz.ier v. Joyce 3 it seems to have been considered that the main reason for the rule whieh 
prevents a cross-examination upon immaterial matters for the mere purpose of contradict
ing the witness, is that he cannot be presumed to come prepared to defend himself on such 
collateral questions; and, as this reason fails when the testimony is voluntarily gh 'en, the 
rule itself does not in that case apply. The reason referred to is doubtless one of those 
on which the rule was founded, but it is not the only or even the chief one. The prill
cipal reasons of this rule are, undoubtedly, that but for its enforcement the issues in a 
cause would be multiplied indefinhely, the real merits of the controversy would be lost 
sight of in the mass of testimony to immaterial points, the minds of jurors would thus be 
perplexed and confused, and their attentiun wearied and distracted, the costs of litigation 
would be enormously increased, and juciicial investigations would become almost inter
minable. An additional reason is found in the fact that, the evidence not being to points 
material in the case, witnesses guilty of false swearing could not be punished for perjury. 
These reasons apply equally whether the evidence on such collateral matters is brought 
out on the examinatioll in chief or upon cross-examination, and whether the witness gives 
it voluntarily or in response to questions calling for it." 

(2) If the opposing party has succeeded in introducing, without objection 
by the other, testimony to contradict on a collateral point, this does not justify 
the other in procc~ding to join issue and adduce new testimony in support of 
the original witness' !>tatemcnt.4 The general rule that one irrelevancy does 
110t justify another (ante, § 15) is not here controlling, for the collateral error 
ma:' be rele\'ant to discredit, and is objectionable for reasons of policy rather 
than of irrelevanc~'. It is the same reason of policy (i.e. Confusion of Issues) 
that here operates to stop the controvers~' from being carried an~' further; 
and there is no 'Cnf'airness, because the original party has only himself to 
thank for not preventing the introguction of the contradicting testimony. 
The argument that the cross-examiner has no right to object to the answering 
testimon~' because he himself began the contradicton 5 is beside the point; 
for it is not a question of rights, but of the discovery of truth, and in the 
interest of truth the confusion of issues by immaterial controversies is to be 
prevented. 

i § 1008. 'Fa1sus in Uno, Falsus in Omnibus' ; In general. The maxim, " He 
who speaks falsely on one point will speak falsely upon all". is in strictness 
concerned, not with the admissibility, but with the ,,'eight of evidence, The 
jury are told b~' it what foree to give to a falsity after the evidence has shown 
it:, existence. But the maxim occurs so often in connection with the use of 
( ,lntradictions and of Self-Contradictions (post, § 1018) and throws so much 

At!. 941 (citing the text abo\'e); 1834, Com. 1>. 

Buzzell. 16 Pick. Mass. 158. 
The ruling in DrGwn t'. State, 142 Ala. 287. 

38 So. 268 (1904). that the opponent cannot 
show error in a statement of lite testimony of an 
absent ,ai/ncss not formerly introduced nor 
used is of course sound. 

• 1838, 8 Porter 303 . 
• 1840. Philadelphia & T. R. Co. v. Stimp

son, 14 Pet. 461 (semble; but here rejected on 

other grounds); 1840. Stevens r. Beach, 12 Vt. 
587; 1847. Charlton v. Vnis. 4 Gratt. 61 (where 
t.he plaintiff IIllowed without objection the de
fendllnt to offer evidence disproving a coli literal 
stlltement contuined in a prior self-contra
dictory affida\'it of the pillintiff's witness: 
and the plaintiff was then not allowed to sub
stantia te those sta temen ts), 

• 1878. State r. Cardoza, 11 S. C. 242, per 
·WilIard. C. J. 
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light on their nature, that it is desirable to analyze the bearings of the maxim 
as applied by the Courts. l 

It may be said, once for all, that the maxim is in itself worthless, first, in 
point of validity, because in one form it merely contains in loose fashion a 
kernel of truth which no one needs to be told, and in the others it is absolutely 
false as a maxim of life; 2 and secondly, in point of utility, because it merely 
tells the jury what they may do in any event, not what they must do or must 
not do, and therefore it is a superfluous form of words. It is also in practice 
pernicious, first, because there is frequently a misunderstanding of its proper 
force, and secondly, because it has become in the hands of many counsel a 
mere instrument for obtaining new trials upon points wholly unimportant 
in themselves.3 

§ 1009. Same: (1) First Form of Rule: The Entire Testimony must beRe
jected. The notion which was originally associated with this maxim was 
that the testimony of one detected in a lie Was wholly worthless and must 
of necessity be rejected. l This notion was quite consistent with the artificial 
philosophy of testimony (post, § 2032) which prevailed as late as the 1700s, 
and was only abolished from the law (long after it had practically lost its 
social acceptance) as a result of Bentham's pungent criticisms. The philoso
phy of character which weighed testimony by numerical units and absolutely 
disqualified one who had been guilty of perjury would readil~' reject the tes
t.imony of one detected in a single lie. Its attitude is represented in the 
following passage: 2 

§ 1008. I The following statutes are the see an example in Bunce r. "Icl\luhon. 6 Wyo. 
basis of some of the ensuing rulings: Al/Uka: 24. 42 Pac. 23 (1895). 
Compo L. 1913. § 1505 (like Or. Laws 1920. Whether an ifl8lruclion on this principle of 
§ 868. par. 3); Cal. C. C. P. 18i2. § 2061 (3) • falsus in uno' may bc demanded. is considered 
("a witness false in one part of his testimony in Pumorlo t·. Merrill. 125 Wis. 102. 103 N. W. 
is to be distrusted in others"); P. C. § 1102; 4(H (1905). . 
Gt:. Code 1910. § 5884 (if "wilfully and know- : For materials exhibiting the fallacy of the 
ingly falsely", .. ought to be disregarded en- maxim from the point of view of psychology. see 
tirely. unless corroborated by circumstances or the prC:!ent writer's "Principles of Judicial 
other unimpeached evidence"); Monl. Rev. Proof. as given in Logic. Psychology. and Gen-
C. 1921. § Hl672. par. 3 (like Cal. C. C. P. eral Experience. and illustrated in Judicial 
t 2061); Or. Laws 1920. § 868. par. 3 (like Cal. Trials" (1913). §§ 234-276. et passim. 
C. C. P. § 2001); P. R. Rev. St. &: C. 1911. • In Turner v. State. 95 Miss. 8i9. 50 So. 
§ 1530 (like Cal. C. C. P. § 20(1). 629 (1909), Smith. J .• diss .• approves the above 

Compare also the now obsolete principle views. 
'nemo turpitudinem suam IIllegllns audiendus' § 1009. 11743. Craig v. Earl of Anglesea. 
(ante, § 525). which has certain relations with 17 How. St. Tr. 1421. per Bowes. C. B. The 
the present principle. following case seems to be the earliest instance 

Distinguish the general charge that a wit- of its appearance in our Inw; 1684. Hampden's 
ness' testimony may be rejected if the jury Trial. 9 How. St. Tr. 1053. 1101 (quoted by 
beHeve that he has not sworn truthfully in Mr. Williams. for the defence). 
genera!: 1910. Waldrop r. State. 98 Miss. 56i. • The doctrine has been occasionally re-
54 So. 66. [Jeated: Federal. 1822. The Santiseima Trini-

The doc'rine of • falsus in uno' is to be dis- dad. 7 Wheat. 339. umble; Ga. 1853. Day v. 
tinguished from the principle. of which our Crawford. 13 Ga. 512; 1874. Pierce v. State. 53 
law is at present much enamored. that the Gil. 368; Kan. 1866. Campbell v. State. 3 
judge rna}' not express aft opinion upon the Knn. 488. 496: 11)71. Hale 1'. Rawllllie. 8 Kan. 
weight 01 the testimoay; in stating the maxim 136. H::!. semble (but this was overruled 
as applicable to a pllrtieular witness. this latter later: ISi5. Shellabarger v. Nllfus. 15 id. 547. 
principle is ofum vioillted. With this question 554); N. Y. 1799. Silva v. Low. 1 Johns. Cas. 
of trial procedure we have here nothing to do; 184, 188. per Radcliff. J. (phrased in a limited 
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§ 1009 TESTIMONIAL IMPEACHMENT [CHAP. xx..-XIlI 

1824, Mr. Thomas Starkie, Evidence, I, 583: "A witness who gives false testimony as 
to one particular cannot be credited as to any, according to the legal maxim 'fnlsum in uno, 
falsum in omnibus.' The presumption that the witness wiII declare the truth ceases as soon 
as it manifestly appears that he is rapable of perjury. Faith in a witness' testimony. 
cannot be partinl or fractional; where any material fact rests on his testimony, the degree 
of credit due to him must be ascertained, and according to the result hi: testimony is to 
be credited or rejected." 

1828, HENDERSOX, J., in Slate v. Jim, 1 Dev .. 510: "The jury's belief must be founded 
on that which is regarded in law as testimony. . .. I can see no difference in principle 
- and if so, there should he none in practice' between a person heretofore convicted 
and one who stands convicted before the jury in the case they nre trying. Hence thc 
maxim 'falsum in uno, falsum in omnibus.' Were it othemise, the law would be untrue to 
itself." 

1864, RANNEY, .J., in Stoffer v. State, 15 Oh. St. 47, 56: "But it is said that he may still 
speak the truth upon other points, although perjured as to one or more. This is very true; 
very few men are so utter!y false as not to be compelled, from the exigencies of their be
ing, to utter more truth than falsehood. But it must also be admitted that the motive 
which has prompted him to commit perjury in one part of his testimony may and is very 
likely to lead him to make it effective by falsifying other matcrial points. At least it is 
left entirely uncertain whether he has uttered truth or falsehood; and it is not consistent 
with that. moral certainty of the existence of facts which the law requires before men are 
affected in their lives, liberty, or property, to act upon what may be true or false, or to use 
lIueh corrupt and deceptive instrumentalities in the pursuit of truth." 

§ 1010. Same: (2) Second Form of Rule: The Entire Testimony may be 
Rejected. But in spite of the careless perpetuation of this artificial notion by 
a few authorities, it had ceased to be the law (If England by the beginning 
of the 1800s.1 There are on principle two reasons which exhibit its un
soundness as a rule of law. (1) It is untrue to human nature. It is not cor
rect that a person who tells a single lie is therefore necessarily l~'ing through
out his testimony, not that there is any strong probability that he is so l~·ing . 
The probability is to the contrary. (2) The jUQ' are the part of the tribunal 
charged with forming a conclusion as to the truth of the testimony offered. 
They are absolutely free to believe or not to believe a given witness. Once 
the witness is determined by the judge to be qualified to speak, the belief 
of the jl.!ry in his utterances rests solely with themseh'es. Hence the judge 
cannot legally require them to believe or to disbelieve any portion of testi
mony. 

Therefore there cannot be, for the jury. a "must" in this matter, but 
only a "may": 

1855, PEARSON, J., in State v. Williams, 2 Jones L. 269: "When the credit of a witness 
is to be passed upon, each juror is called upon to say whether he believes him or not. Thi~ 
belief is personal, individual, and depends upon an infinite variety of circumstances. Any 

form. the judge drawing inferences us a jUry 
would); Nebr. 1880. Dell v. Oppenheimer. 9 
Nebr. 456. 4 N. W. 51; Ok. 1864. Stoffer v. 
State. 15 Ob. St. 54; Po. 1849. Miller v. Stem. 
12 Pa. 390. semble. 

§ 1010. 1 1809. R. 1). Teal. 11 East 309. per 
L. C. J. Ellcnborough ("It may be 8 good rea-

son for tbe jury. if satisfied that he had SI\'orn 
falsely on the particular point. to discredit his 
evidence altogether. But still that would not 
warrant the rejection of the evidenee by the 
judge. • " I t goes only to the credit of the 
witne8s. on which the jury are to c1ecide"). 
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attempt to regulate or control it by a fixed rule is impracticable, worse than useless, in
consistent and repugnant to the nature of a trial by jury." 

1856, ApPLETOS, J., in Parson8 v. Huff, 41 Me. 411: "The truth or falsehood of testi. 
mony depends upon the motives, or the balance of motives, acting upon the witness at 
the time of its utterance. The motives which influence the human mind are as various 
as the feelings :lnd desires of man. . .. There is no motive the action of which upon 
testimony is uniform. The same motive may lead to truth or to falsehood. . .. The 
witness may be exposed to the action of a different elass of motives as to the several facts 
to which his testimony may relate. It is obvious therefore ~hat, of the testimony of the 
same witness, part may be true and reliable and part false and mendacious. A rule of 
law which requires a jury to infer from one false assertion that all facts uttered by the 
witness are false statements is manifestly erroneous ... , It is the determination of the 
trustworthiness or untrustworthiness of testimony in adv:J.nce of its utterance, and in utter 
nnd hopeless ignorance of all facts essential to a correct decision." 

IS6i, C.UIPBELL, J., III Knowlc.~ v. People, 15 Mich. 412: "There has never been any 
positive rule of iaw which el:eluded e\'idencc from consideration entirely, on account of 
the wilful falsehood d a witness as to some portions of his testimony. Such disregard 
of his oath is enough to justify the belief that the witness is capable of any amount of falsi
fication, and to make it no more than prudent to regard all that he says with strong sus
picion, and to place n'O reliance on his mere statements. But when testimony is once be
fore the jury, the weight and credibility of every portion of it is for them, and not for the 
Court to determine." 

The correct principle, therefore, can go no farther than to sa~' that the jury 
may disregard the testimony, not that they must disregard it; and this is the 
form of the rule as laid down in the great rnajorit~· of jurisdictions.:! The 

'Only those cases are noted in · ... ·hich there Greenbaum, 80 Ill. 416; 1881, Pennsylvc.nia 
has been controversy or confusion; those in Co. v. Conlan, 101 III. lOS; 1896, Taylor 1'. 

which "may" is the regular and unquestioned Felsing, 164 III. 331. 45 N. E. 16t (but doubt· 
term, used obiter, arc not here enumerated; ingly stated); I 1Idiana: 1834, l\1'Glemery -c. 
where otherwise not specified the orthodox Keller, 3 Blackf. 488; 1859, Terry r. State, 13 
form, that the jury" may" reject, is approved: Ind. 72; Kentucky: 1859, Letton -c. Young, 2 
Cali/omia: 1879, l'eople v. Sprague, 53 Cnl. Mete. 565; Maine: 18-10, Lewis v. Hodgdon, 
493 (C. C. P. § 2061, declares that the witness 17 Me. 273; Ma...sachusetls: 1858, Com. v. 
"is to be distrusted"; McKinstry, J., inter- Wood. 11 Gray 85,93; 1867, Com. v. Billings, 
prets this that" the jury may reject the whole", 97 Mass. 406; 1903, Root -c. Boston EI. R. Co., 
- "that is to say, must" distrust him "and 183 Mass. 418, 67 No E. 365; Michiaan: 
reject all, unless" they belie"e him corrobo- 1870, Fisher v. People, 20 Mich. 146; 1880. 
rated; and thu3 the Code "by requiring a O'Rourke v. O'Rourke, 43 Mich. 58, 61,4 N. W. 
jUry to distrust necessarily authorizes them to 531; JlJi,mcsota: 1920, Greenfield v. Unique 
reject all"; here a "may" before "reject ul\" Theatre Co., 146 Minn. 17, 177 N. W. 666 
would reconcile the statements); Estate of (Dibell, J.: "The mnltim now states no posi. 
Clark, 53 Cal. 355, per Crockett. J. (that the tive rule of law guiding the jury in the weighing 
witness "is to be distrusted ill others, and not of testimony"); lo-[issouri: 1867, Paulette ". 
that his whole testimony is to be absolutely Brown, 40 Mo, 57 (interpreting State ". Mix, 
rejected"); 1896. People t'. Oldha~, 111 Cal. 1851,15 Mo. 153, 158,and inten'ening cases of 
648,44 Pac. 312 (may. not must; but here the State v. Dwire. 2:; Mo. 553; State t. Cushing, 
instruction was absurdly construed to violate 29 Mo. 215); 1895, State r. Duffey, 128 Mo. 
the rule); 1901, Pcople v. Wilder, 134 Cal. 549,31 S. W. 9S; Nebraska: 1895, Stoppert ". 
182, 66 Pac. 228 (may. not must); 1903, Nicrle, 45 Nebr. 105, 63 N. W. 382; 1909, 
People v. Ste\'ens, 141 Cal. 488. 75 Pac. 62 State -c. O'Rourke, Nebr. -, 124 N. W. 138 
("distrust"); 1906, Ex parte Vandi\'eer, 4 (more inconclusive logic-chopping); 1921, 
Cal. App. 650, 88 Pac. 993 (distrusted, n()t Christianc)" 1'. State, 106 Nebr. 822, 184 N. W. 
necessarily rejected); 1907, People v. GriJI, 151 945; New York: 1864, Dunn tl. People, 29 
Cal. 592,91 Pac. 515; Idaho: 1920, Baird 11. N. Y. 529 (settling the effect of the following 
Gibberd, 32 Ida. 796, 189 Pac. 56; Illinois: cases: 1823, Insurance Co. ~. DeWolf, 2 Co~·. 
1857, Dean v. Blackwell, 18 III. 337; 1873, 68, 108; 1825, People v. Douglass, 4 Cow. 37; 
Pol1ard t·. People, 69 III. 152; 1875, Reynolds 1'. 1825, Dunlop t'. Patterson, 5 Cov,·. 23; 1829, 
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propriety of giving such an instruction is questionable; for it merely in
forms the jury of a truth of character which common experience has taught 
all of them long before they become jurymen.3 

§ 1011. Sa.me: (:3) Third Form of Rule: The Entire Testimony must be 
Rejected, liDless Corroborated. This is merel:.· a variant of the first form of 
rule. It removes the injunction to treat the entire testimony as worthless, 
on condition that there is corroboration of the other portions by circum
stances or by other testimony. This form of the rule is equally unsound 
and is rarelv advanceeV • 

§ 1012. ~a.lI'le: (4) Fourth Foun of Rule: The Entire Testimony may be 
Rejected, nnless Corroborated. This form is an erroneous variant of the 
second. The objection to it is not only that it fetters the jur~"s action by 
attaching a condition to their discretion, but that this condition involves logi. 
cally an impossible and wrong consequence, namel:.·, that if there is such 
corroboration, the jUQr may not reject the testimony but 1Il1l8t gh'e it credit: l 

1877, HE~mY, J., in Brown v. ll. Co., 66 Mo. 588, 599: "Is the jury not at liberty to 

Forsyth v. Clark. a Wend. 6·1a; 18:36, People 
v. Davis. 15 Wend. 607); then in People t'. 
Evans, 40 N. Y. 5 (1869,. the mandatory form 
was prescribed. apparently in ignorance of 
Dunn v. People; the rule of the latt('r ('a'lC was 
reestablished in the followillg ~eries: 1874. 
White .'. McLean. 57 N. Y. 672; 1875. Pease v. 
Smith fH N. Y. 48a. But in 187S, Deeril!g v. 
Metcalf. 7·1 N. Y. 507, the Court is found ~a\"-

• 

ing (apparently without any real app.edation 
of the question ill\'ol\'Cd) that when one has 
sworn "corruptly false ". the jury "Ilu~ht to 
disregard" his testimony; then follow: HiS!. 
Moett 1>. People, S.5 N. Y. ai7 (a charge that 
"it is somrtimes the duty of the jury to reject 
the whole" i:; approved. as not injurious to !l 
defendant in !l criminal CltSC. but Deering v. 
Metcalf was expressly affirmed); 18!!S, People 
II. Van Tassel. 156 N. Y. 561, 51 N. E. 274 
("must" reject, is improper): North Carolina: 
1855, State v. Williams. 2 Jones L. 258 (me
pJaining und practically overruling State t·. Jim, 
1828. quoted supra. § 1009); 1869. State 1'. 

Bmntiey, 6a N. C. 518 (the instruction usked 
for told the jury they were "authorized to 
reject", and the judge's substitute that "they 
could belin\"e a part, all, or none", was declured 
better); Oklahoma: 1911. Henry v. State, 6 
Ok!. Cr. 430, 119 Pac. 278; Orroo,~: 1914. 
Stute 1>. Goff, 71 Or. 352, 142 Puc. 564; Penn
sylvania: 1906, Com. v. Ieradi, 216 Pa. 87. 64 
At!. 889; Wisclmsin: 1854. Mercer t'. Wright, 
3 Wis. 645, 647; 1869. Morely v. Dunbar. 24 
Wis. 185, 189; 1879. Mack v. State. 48 Wis. 
271. 286, 4 N. W. 449; 1894. Little 1>. R. Co., 
88 Wis. 402, 60 N. W. 705; 1895, Schmitt "1'. R. 
Co., 89 Wis. 19.5, 61 N. W. 8:34. 

S In the following cases the rule wus dis
carded: 1921, Prewitt t'. State. 150 Ark. 279, 2a4 
S. W. 35; 1894. Com. 1>. Clune, 162 Mass. 20G. 
215,38 N. E. 435; 1909, Ducharme v. Holyoke 

St. R. Co .. 20a Mass. 384. 89 N. E. 561 (" but 
it is also true that a jury may apply it "); 1907, 
Addis 1>. Rushmore. 74 N. J. L. 649, 65 Atl. 
1036 (it is .. not a mandatory rule of e\'i
dence"); 1897. Stute v. l\Iu,;gra'·c.4a W. Va. 
672. 28 S. E. S13 (whole doctrine rejected, as 
ill\'ol\'ing a charge upon the weight of evi
dence; Brannon. J., diss.). 

§ 1011. I 1877. Skipper v. State, 59 Ga. 63 . 
65; 1!!12. Pelham & H. R. Co. r. Elliott, 11 Ga. 
App. 621. 75 S. E. 1062; 1861. Crabtree v. 
Hagenbaugh, 25 III. 240; 1900. Hill r. Mont
gomery. 184 Ill. 220. 56 K. E. a20; 1900. 
Mantonya t'. Heilly. 184 Ill. 183,50 N. E. 425; 
1922. People v. Pur~ley. 302 Ill. 62, 134 N. E. 
128. 

In Tro:cdale 1". State. 9 Humph. 42a (1848), 
it is uncertain whether thc Court is dealing with 
this rule. A practically equivalent form is 
that the jury may believe. in ~pite of the falsity. 
if the witness is (,orrohorated: 1896, Duncan r. 
State, 97 Ga. 180. 25 S. E. 182; 1902, West 
Chicago S. H. Co. ". Lie:'erowitz. 197 Ill. (;07, 
64 N. E. 718. 

§ 1012. I The following ('ascs also reject 
thi8 fallacy: Fla. IS!!8, Gantling v. State. 40 
Fla. 237, 2a So. 857; 1!!03. Sumpter t". State, 
45 Fla. 106, aa So. 981; Ga. 1906, Chandler t'. 
State, 124 Ga. 821, 53 S. E. 91. semble; Mont. 
1907. State v. Penna. 351\lont. 5a5. 90 Pac. 787; 
1907. State t'. Tracey, 35 Mont. 552. 90 Pac. 
791; Nebr. 11l05, Titterington 1'. State. 75 
Nebr. 153. lOG ~. W. 421; 1906, Barber ,. 
State. 75 Nebr. 543,106 N. W. 423; Okla. 1909. 
Rea v. State, 3 Okl. Cr. 269. 105 Pae. 381; 
1922, Porter v. State. Ok!. Cr. ,202 Pac. 
1O:~9; S. Dak. 1897, State v. Sexton, 10 S. D. 
127.72 N. W. 84. 8l'1nble; Wis. 1909, Steber ,. 
Chicago &: N. W. R. Co., 139 Wis. 10, 120 
N. W. 502. 
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dtsregard the testimony of one who has committed perjury in their presence. as to some 
fact testified to by him, because as to that or some other fact testified to by him he is cor
roborated? . .. That is not the law; the jury mayor may not believe him; that is a mat
ter for their detcrmination, ... notwithstanding hc may have been corroborated as to 
that or any other fact to which he testified." 

The Courts that have employed this form have spoken usually under a mis
conception of the permissive form (ante, § 1010); for they treat" may" as 
if it were" must ", and then argue that it would be unfair to require a rejection 
in spite of corroboration; in short, they mean to la~' down in efred the third 
rule above. But whether judged by their intention or by their expressed phras
ing, they offer a test wholly unsound. Only occasionally is this form of rule 
found.2 

J 

§ 1013. Same: There must be a. Conscious Fa.lsehood. The notion be- ~ 
hi'ld the maxim is that, though a person may err in memor~' or observation 
or skill upon one point and ~'et be competent upon others, yet a person who 
once deliberately mis-states, one who goes contrary to his own knowledge or 
belief, is equall~' likely to do the same thing repcatedl~' and is not to be reck
oned with at all. Hence it is essential to the application of the maxim that 
there should have been a conscious falsehood: 

li43, BOWES, C. B., in Anllesle.lI Y. Anglesea, Ii How. St. Tr. ll:m. 1421: "You will 
permit me to observc that thcrc is a great difference he tween not rccollccting circum
stances, hnd II witness swcaring to thosc that are ialsc. Thc not rccollecting may consist 
with integrity; the swcaring to a falschood ncvcr can." 

1841, HARHlXGTOX .. J., in Kinney \'. Hosca. 3 Harringt. 401: "But the disbelief of what 
any witness has testified to does not nC<'essarily impute to him falsehood and pcrjury. 
This would compel the jury in e\'eQ' case of contradictory testimony to disbelievc that one or 
the other witness, or perhaps one set of \\;tnesses or the other, must be wilfull.)o· perjurcd. 

'Some of these Courts (e.o. in Illinois) are ble: this is u good instance of the jargon of 
to be found also. in other rulings. employing the futile intricaci('s to which this rule gives rise) : 
first or the second form above: there is too 1904. Weston v. Teufel. 213 Ill. 291. 72 N. E. 
little effort at consistency: Alabama: 1905. 908 {the ('orrobomtion must be by "credihle". 
LittJe 1). State. 145 Ala. 662. 39 So. G74: An- not merely "competent" witnesses: n VniH 
zona: 1903. Trimble v. Terr .. 8 Ariz. 273. 71 quibble); 100G. United Brewel"ies Co. ... 
Pac. 932; Geo7"oia: 1857. Rirhardson v. O·Donnell. 221 Ill. 334.77 N. E. 547: Indiml": 
Roberts. 23 Ga. 218; Smith 11. State. 23 Ga. 11:>95. White 1". R. Co .. 142 Ind. 648. 42 X. E. 
304 (but held to ha\'e been improperly ap- 456; 1807. Hank r. State. 148 Ind. 238. 41i 
plied); Ivey v. State. 23 Ga. 581; 1874. N. E. 127. 47 N. E. 465; 1921. Finch v. Me-
Pierce v. State. 53 Gn. 369; Idaho: 1905. Clellan. Ind. . 130 K. E. 13; Michiyall: 
State v. WaIn. 14 Ida. 1.80 Pac. 221; IllinoM: 1893. Cole v. R. Co .• 9.5 Mich. 77.80.54 N. W. 
1864. Meixsell v. Willinmson. S5 Ill. 531; 1865. 638: 1807. Heddle r. R. Co .. 112 Mich. 547. 70 
Blanchard 1). Pratt. 37 Ill. 246; 18G7. Hownrd N. W. 1096.8emble; Montana: 1906. State r. 
1). McDonald. 46 Ill. 124; 1866. Yundt v. Fuller. 34 Mont. 12. 85 Pac. 369: Oklahoma.: 
Hartrumft. 41 Ill. }(j (where the phra5Cs ure 1921. Cole I'. State. Okl. Cr. .195 Pac. 901 
used with full understanding); Chittcndcn r. (correcting the supposedly contrary effect of 
Evans. 41 Ill. 254 (where the Court merely says Rca v. State. supra. n. 1): Wi8c01'-!1in: 1894. 
that rejection "would not necessllri\~' follow") : Allen t'. l\Iurra~·. 87 Wis. 41. 51 X. W. 979; 
1870. Martin v. People. 54 111. 226: Huddle v. 1897. Dohmen Co. r. Ins. Co .• 96 Wis. 38. 71 
Martin. 54 Ill. 260; 1872. Chicago & A. R. Co. N. W. 69 (by circumstances or by tf.'stimoIlY) ; 
11. Buttolf, 66 Ill. 348 (where rejection is 1900. Miller v. State. 106 Wis. 1M. 81 N. W. 
distinctly forbidden); 1904. Chicago & Alton 1020; 1904. Suckow r. State. 122 Wis. 156. 99 
R. Co. v. Kelley. 210 Ill. 449. 71 N. E. 355 (but N. W. 440; 1909. Miller v. State. 139 Will. 57. 
the corroborating e\;dence need not be heJicvccl 119 No W. 850 (this set'ms to be now the settled 
hj the jury. i. order to make the rule Ilpplica- form in this Stllte). 
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§ 1013 TESTI~IOXIAL I:\lPEACHl\1EXT (CHAP. xx.XIII 

Nothing is further from the truth than such a conclusion. A thousand innocent mistakes 
are committed in ('ourts of jU5tire, for onc intcntional and ('orrupt falsehood; and it is the 
commonest duty of a jury to distinguish between rcnfiicting testimony arising from the 
mistakes of witnesses." 

This requirement is yariously phrased by difi"erent Courts, and even by the 
same Court.1 Occasionally, howeyer, a Comt is found declaring, through 

§ 1013. I Ffdrral: 1822. The Santissi7lla 
Trinidad. 7 Wheat. a:!9 (" d"liherate "): l!lOI. 
Singer Mfg. Co. r. Cramer. 48 C. C. A. 588. 10!! 
Fed. 652; "tla l/l/lIl'1: 1 S!l7. Burton r. State. 115 
Ala. 1.22 So. ;;~5; i!I(jli. lIamilt(J1I r. Statl'. 147 
Ala. 110. ·ll So. !HO; .. \ rizf)lla: IS!)S. :-;dmltz 
r. Terr .. 5 Ariz. :!:m.;;:! Pac. :152 (knowill~I: .. amI 
intentionally): .-\'/:'111,,(18: 1S·IS. '.Ioes r. 
State. 9 Ark. ·1:1 ( .. wilfully and kllowingly"); 
1900. moom t. ~tllte. liS Ark. :lar..;;s S. \\'.41: 
1!)04. Lee r. State. 7:! Ark. 4:1(). hi S. \Y. 385 
(" wilfu\l;). ") ; {'ali!omia: 1866. Peor,le L'. 

Strong. 30 Cal. 155 ("wilfully"); IS79. People 
r. Sprague. 53 Cal. 493 (in whirh the Cod(> 
phrase of § 20tH. C. C. 1' .. "IL witn('ss false". 
P.tc .• is said to bc properly construed "II witnl'ss 
wilfully false "); Estate of Clark. 5:1 Cal. :155 
(sum~); 1~86. 1'('ople t'. Trearlwdl. G!) Cal. 
226. 23ti. 10 Pae. 502 (" wilful" not e~senti"l) ; 
IS!)8. People r. Luchetti. 11!) Cal. 501. 51 Puc. 
707 (like People 1'. Sprague); 1~9(I. P(,Olllc t·. 
Lon Yeck. 12:1 Cal. 24U. 55 Pac. !)84 (like 
People r. Trend\\'ell); 1!l0a. People 1". Dobbins. 
138 Cal. ()!l4. i2 Pac. 3:39 (all instruction follow
ing C. C. P. § Zool. and omitting the r<'quire
men!. of wilfulness. is 1I0t improper); Colurano: 
Iti7fl. Gottlieb 1'. Hartmnn. :3 Colo. 53. GO 
("intl'Jltionally"); 18!W. La.t Chance Co. r. 
• "'j (. 1 1{'- 1- I' • '!~') I'" ·'If II . ~'"\.mes. _, {I n. tit" at.. 0_ \\ 1 U ) or 
,~orruptly"); IS!)!':. Ward t·. Wurd. 25 Colo. 
:n. 52 Pal'. I!OS ("wilful or corrupt "); 
Georoia: 1~5;. I"·t\~· r. ~taH~. 2::1 Ga. 5Sl 
("wilfull~' and kno;\illllly"); 18i4. Pier~e ~. 
~tat(\. 5a Ga. at1!1 ~~:u!le); IS77. Skipper 1\ 

~t:1\.I'. !)!l Ga. 0:1. tl5 (" knowingly and wil
full'\" "); i no:!. HolstoJl t·. R. Co .. Iltl Ga. 
r.56. 43 S. E. 2!l «'odt'. § 5295. applied); 190·1. 
Glenn r. Augusta R. & E. ("0 .• 121 Ga. SO. 48 
R. Eo fiS4; I1/illui.'1: IbM. BreJlnall r. People. 
15 III. 517 ("wilfully and kno\\;ngl~"'); IS01. 
Crahtree 1'. Hagenbnugh. 25 III. :!40 (" ,,';1· 
fully"); IHU6. Chittenden t·. Emns. 41 Ill. 253 
(" knowingly or corruptly"); IS6S. Chic'ago r. 
:;mith. 4S III. 107 (" wilfully and knowingly") ; 
IS7t, Pope r. Dodson. 58 !II. :lIlO. 365 (" wil
fully and corruptly"): U. S. ExpreflS Co. v. 
Hutchins. 5~ Ill. 45 (" intentionally"); 1873. 
Polland r. Peopl('. 09 III. 152 (" wilfully and 
knowingly"): 1881. Swan n. People. 9S III. 
OlO. 612 (" knowingly nnd intentionally"); 
1899. Overtoom t'. R. Co .. IS1111. 323.54 N. E. 
898; 190:3. Perkins r. Knisely. 204 III. 275. 68 
N. E. 486 (" wilfully and knowingly". "know
ingly nnd corruptly or wilfully". "wilfully and 
corruptly and intcntionully"; the counsel is 
here rebuked for propoundiug a ddpctiw 

instruction. "in view of the mnny decisions by 
this Court"; but it would seem that thl'!C 
"muny decisions" have not yet' made clear 
precisely what the tenor of the instruction 
should be: if n quibbling rule Iikp. this is to he 
p.nforecd. the terms of the quibble should be 
tangibl~' prescribed): 1905. Mllguire I'. People. 
21!l III. Hi. 76 :-<. E. 67 ("wilfully lind cor
ruptly"); Indiana: 1854. Shanks I'. Hayes. r. 
Ind. 59 ("wilfully and knowingly"); 1907. 
Pittshurg. C. C. &: St. I •. H. Co. r. Haislup. -
Ind. • 79 ~. E. 1035 (" knowingly nnd in
tentionnlly"); Imlu1n T"rri/ory: IS9!). ::\Oyc8 
r. Tootle. 2 Ind. Terr. 144. 4f1 S. W. 1031 
(" inten tionnlly". equh'nlent to "knowingly 
and wilfully"): Iowa: ISnS. Callanan r. Sha"·. 
21 Ia. 44 i' (" wi\full~' nnd knov.ingly"); IS77. 
StlLte r. Wells. 46 In. {l65 (" knowingly and 
intentionnlly ") ; Kansas: l!i71. Hale t'. 

Rawallie. 8 Kan. 136. 142 (" wilfully. or some 
word of kindred ml'aning "); ftlarylalll!: 178!). 
Snnders ... Leigh. 2 H. ,\: !'.lcH. 380 (by the 
v.itnes~ himself or known to him): Michigan: 
IS!)!l. Whecler r .. Jenison. 120 Mich. 422. 79 
::\. W. 646: Mississippi: 1905. Sardis &: D. R. 
Co. r. McCoy. 1:)5 :\1iss. 391. 37 So. i06 ("wil
fully. knowingly. and corruptly"): 1909. 
Turnl'r r. Statt'. 95 Miss. 879. 50 So. 629: 
1922. Hinton r. State. - Miss.· . 91 So. 897 
("wilful" falsity is equh'nlcnt to "corrupt" 
falsity; Smith. C. J.: "The writer has not 
()\'erlookcd his dissent in Turner r. Stnte. but 
is now of opinion that the ense wn.~ ('orrectly 
decided if the mnxim is still to be permitted to 
be invoked at all"); Missouri: 1851. State r. 
l\Iix. 15 Mo. 153 ("wilfully"); 1858. State r. 
Dalton. 27 Mo. 16 ("wilfully"); 1876. Iron 
Mountain Bank r. Murdock. 62 1\10. 74 
(" knowingly"); 1876. State v. Elkins. 63 Mo. 
166 ("intentionally"; "designlldly and wil· 
fully"); MOlt/ana: 1907. State 1'. Penna. 35 
Mont. 535. 90 Pac. 787; Ncbrll3ka: 1884. 
Buffalo Co. v. Van Sickle. 16 Nebr. 36a. 367. 
20 N. W. 2()1 ("kno\\;ngly and wilfully"); 
18!!5.Stoppert v. Nierle. 45 Nebr. 105. 113. 63 
N. W. 382 ("wilfully"); 1896. Omaha R. Co. 
t'. Kraycnbuhl. 48 Nebr. 553. 67 N. W. 447 
(" knowingly and v.ilfully"); 1896. MeComick 
Co. t·. Seeman. 49 Nebr. 312. 68 N. W. 482 
("wilfully and intentionally"); 1897. Davis v. 
Stnte. 51 Nehr. 301. 70 N. W. 984 ("wilfully"); 
1900. Dl'nney v. Stout. 59 Nebr. 731. 82 N. W. 
18 ("wilfully and corruptly"); 1903. Nielson T. 

Cedar Co .• 70 Nebr. 637. 97 N. W. 826 ("know
ingly lind wilfully"); 1904. ~ielson r. Ccdar 
Co.. Nebr. .98 N. W. 1090; 1921. Chris-
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§§ 1000-10151 SPECIFIC ERROl{ (COXTHADICTIOX) § 1013 

carelessness, that proof of a material error (contradiction) or self-contradic
tion will justif~' the application of the maxim.2 There is no ground of logic 
or of precedent for such a conclusion; and it has frequently been repu
diated when udnll1ced.a 

§ 1014. Same: Falsehood must be on II. Material Point. It is commonly 
said that the falsehood must be upon a material point.! Xo doubt the Courts 

tiancy v. State. lOG :-;ebr. 822. 184 N. W. 945 
C' knowingly" is the 5ame as .. wilfully") ; 
Ncw .J",.~ey: 1918. StMe r. Samuels. 92 N. J. L. 
1:11. 1().l Atl. 3:!2 (approving the text abovc) ; 
XCII' M a;co: 1895. Pa<'ifi(' Gold Co. r. Skilli
rorn. 8 N. :\1. S. 41 Pac. 5:13 «''' wilfully und 
kno\\;ngly"); 1912. Douglas r. Terr.. N. "I. 
-. 12,1 Pac. :J39; .Vew }'or/:: 1875. Pensc t·. 

Smith. 01 X. Y. 484 ("wilfully"); 187S. D('cr
ing r. Metculf. iol :-;. Y. 50" ("intentionally". 
"('orru(ltly"); IS81. :'olneu r. People. 85:-;. Y. 
37i (" deliberately". "in tentionf\lly "); .\-orth 
Carolina: Ih28. State t·. Jim. 1 De\'. 510 (" cor
ruptly"); 1854. State v. Peace. 1 Jone5 L. 256 
(" wilfully and corruptly"); ;\' orth Dakuta: 
1896. McPherrin r. Jones. 1):-;. D. 2Gl. G5:-;. W. 
r>S5 (" wilfully or knowingly or intell tionally ") ; 
1897. State c. Campbell. 7 :-;. D. 58. 72 :-;. W. 
9:35 (" wilfully or knowingly"); 1905. State 
r. Johnson. 14 :-;. D. 21>1;. lOa ~. W. 565; 
Oklahoma: 1909. Kaufmull r. Boismier. 25 
Okl. 252. 105 Pac. a2G (n false statement 
is presumed to be wilful); South Dakuta: 
1900. Hurlhurt r. Leper. 12 S. D. 321. 81 
:-;. \Y. o:n ("wilfully"); 1901. Elrod ,'. 
Ashton. 14 :-:. D. 350. h5 :-;. \Y. 599; Fla": 
\!JW. State 1". Brown. ·18 Utah 279. 159 Pac. 
54,,; WI~.COII ... :,,: IStlG. Calm u. Ladd. 94 Wis. 
13·1. mj :-;. W. G52 (mere falsity not enough); 
1902. Lanpher(' r. State. 114 Wis. 193.89 N. W. 
1·'S -.. 

, 1898. Churchwell t·. Stat('. 11 i Ala. 124. 
2.1 So. 72 (if an~' \\;tness has heen impeached. 
his testimony may he disregarded); 1905. 
Powell 1'. State. 122 Gu. 571. 50 S. E. 369 
(" successfully impeached ") ; 1900. Georgia 
R .• \: B. Co. r. Andrews. 125 Ga. S5. 54 S. E. iG 
(" ~u"ces~fully impeached" suffices; this is 
ruled under the authority of Code 1895. § 5295. 
Re\·. C. 1910. § 58S·1. quoted ante. § 10015. n. 1. 
which docs not justify it); Il:>iO. Martin ... 
People. 54 Ill. 22G; Huddle v. !'.lartin. 54 Ill. 
260 (" successfully impead.cd··. suffices) ; 
Ui!lii. White v. R. Co .• 142 Ind. 048. 42 N. E. 
456 (self-contradiction); 185-1. Powers 11. 

Leach. 2(; Vt. 27:l. 2i8 (mistake). 
For a discus5ion on the related scholastic 

quibble whether a witnes.~ who has been" im
peached" can be helie\·ed. see Smith v. State. 
109 Ga. 4i9. as S. E. 59 (1900); and compare n 2033. 2498. 1)Ost. 

Of course it is improper to charge that sell
corllradicl;QII may' per se' create n reasonable 
doubt of guilt in a criminal case; 1904. Brown 
11. State. 142 Ala. 287. a8 So. 2G8. 

C. 170. per Holroyd. J. (self-contradiction); 
IllinoUs: 187G. Gulliher ~. People. h2 Ill. 146 
(contradietion); 1~(lG. :'oloran t·. Pcople. IG3 
Ill. :Ii:? 45 ~. E. :?:~O (sclf-contradiction; the 
prinr:iple heing not clearly laid down. hecause of 
the unjudidul and impolitic assignment of a 
di~5enting judge to state the opinion of the I"li
ing majority); 18\1i. Chicago City R. Co. r. 
Allen. !fj9 Ill. Ihi. 48 :-;. E. 414 (mere exug· 
geratiort lIot sufficient: fulsity neee~sary); 
1903. Bp.edlc r. Pcoph'. 204 Ill. 19i. m, :-;. E. 434 ; 
1904. Chicago City H. Co. t·. Bund,\'. 210 Ill. 
39. il ~. E. 28 (but wilful and knowing "cx
aggeration" cqually im'oh'cs thc rule); 1906. 
Chicago & S. L. H. Co. v. Klinc. 220 Ill. 334. 
77 X. E. 229 (yet thc rule does not appl,\' to a 
witnes~ who haa .. knowinily belittled any 
material fact"); 1906. Chicago City R. Co. r. 
Ryan. 225 Ill. 287.80:-;. E. I1G; 190i. Godair 
r. Ham :-;at'l Bank. 225 Ill. 5i2. 80 X. E. 40i; 
M ;lIl1csota: 1901. Hahn r. Bettingen. 84 :'ofinn. 
.512. 88 :-;. \\'. 10 (8elf-"ontradiction); Xelc 
l'ork: 1/0.70. \\,ilkin~ r. Eurle. 44 :-;. Y. 182 
("ontradietion); 1875. Place T. Minster. 65 
:-;. Y. 103 (self-contradiction); 18iS. Deering 
1". :'oIctcalf. 74 :-;. Y. 503 (contradiction); 1908. 
People 1". Llludiero. 192~. Y. :304. 85:-;. E. 132; 
Ore(Jon: 1911. State ~. Meyers. 59 Or. 5a7. 
117 Pac. S18 ("falsc" implies "wilfully"); 
Pcrl7lsylrania: 1849. Miller r. Stem. 12 Pa. St. 
as!.! (self-contradir·tion); 1896. Sofferstein v. 
Bertels. 178 Pa. 401. 35 Atl. 1000 (contradic
tion); Taas: 1847. Jones v. Laney. 2 Tex. 
:149 (contradiction). 

§ 1014. I Cal. 1898. People v. Plyler. 121 
Cal. 160. 53 Pac. 553; Ga. 18i2. McLean r. 
Clark. 47 Ga. 'i'l (because" it scems absurd to 
charge a witness with wilfully telling falsehoods 
immllterial to the issue in hand"); 11/. 18i4. 
Fishel v. Ireland. 52 id. 636; 1861. Crabtree t'. 
Hagcnbaugh. 25 111. 240; 1871. U. S. Express 
Co. r. Hutchins. 58 Ill. 45; 1881. Swan v. Peo
ple. 98 III. 612; Iowa: 1904. Doyle v. Burns, 
123 Ia. 488. 99 N. W. 195; Kan. 1866. Camp
bell r. State. 3 Kan. 488. 49G; 1871. Hale v. 
Rawallie. 8 Ran. 136. 142; 1872. State v. 
Horne. 9 Kan. 119. 131; lIfinn. 1920. Green
field r. Unique Theatre Co .• 146 Minn. 17. l'i'i 
N. W. 666; MiBs. 1905. Boykin v. Stnte. 86 
Miss. 481. 38 So. 725; lifo. 1895. State r. 
Duffey. 128 Mo. 549. 31 S. W. 98; 1901. Hold
rege v. Watson. Nebr. • 96 N. W. 67; 
N. M. 1895. Pacific Gold Co. r. Skillicorn. 8 
N. M. 8. 41 Pac. 533; N. CaT. 1854. State r. 
Peace. 1 Jones L. 256; /1'. Dak. 1902. First 

a ETlQland: 1828. R. 7). Jackson. 1 Lew. Cr. Nat'l Bank r. Minneapolis & N. E. Co .• 11 
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§ 1014 TESTIMONIAL IMPEACHMENT [Ca~p. XX .. XIII 

have here been led away by the inapt analogy of the limitations upon the 
criminal law of perjury. In the nature oi character, a pc.son who would lie 
upon a collateral point is perhaps likely to be a more determined liar than 
one who dares it only upon a material point; at any rate, there is no less a 
call to distrust the former than the latter.2 But Courts have not seen fit 
to accept this consequence. 

§ 1015. Same: Time of the Falsehood. Perhaps it is not logical to say 
that only lies told within a specific time shall create thlG distrust of the wit
ness' entire testimony; but the Courts which affect this maxim insist on 
fixing some such limitations to the operation of the jury's belief. They 
commonly hold that the lie, to have any derogatory operation, may appear 
to have been told at any stage of the proceedings, not necessarily while 
on the stand at the present time, but at any former stage of the same pro
ceedings.I 

N. D. 280. 90 N. W. 436; 1915. Reming
ton D. Geiszler. 30 N. D. 346. 152 N. W. 661; 
Wl18h. 1896. State v. Carter. 15 Wash. 121. 45 
Pac. 745; Wis. 1903. Richardson D. Babcock. 
119 Wis. 141. 96 N. W. 554. 

It is not necessary that the lie should be 
.. palpable" to the jury: 1906. Chicago C. R. 
Co. v. Shaw. 220 Ill. 532. 77 N. E. 139: this is 
another example of the wretched and wasteful 
I!Ophistry to which the rule leads. 

• 1884. Elliott. C. J .• in Seller v. Jenkins. 
97 Ind. 436: .. A witness who tells a falsehood 
concerning a matter incidentally connected with 
the subject of the action is as likely to testify 
untruly as if the falsehood had directly affected 

• 

the issue." For illustratiolls of this. sec the 
crul:!S-~xamillations quoted ante. § § 1005. 1006. 

§ 1015. I 1809. R. v. Teal. 11 East 809 
(former testimony. now confessed to have been 
perjured; present prosecution being for the 
conspiracy to charge falsely); 1825. Dunlop~ . 
Patterson. 5 Cow. 23; 1864. Dunn v. People. 
29 N. Y. 529; 1828. State v. Jim. 1 Dev.509 
(former trial); 1855. State v. Williams. 2 Jones 
L. 260 (grand jury); State D. Woodly. 2 Jones 
L. 259. 279 (committing magistrate). In 
La\'enburg 1). Harper. 27 Miss. 301 (1854). an 
instruction was declared erroneous because it 
did not confine the jury to the c\;dence before 
the Court as their basis of belief. and because it 
was under the circumstances hardly applilable. 

-.-

• 
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§§ 1017-1046) BOOK I, PART I, TITLE II § 1017 

SUB-TITLE II (continued): TESTIMONIAL IMPEACHMENT 

TOPIC V: SELF-CONTRADICTION 

CB&PTER XXXIV. 

1. General Principle 

§ 1017. Theory of Relevancy. 
§ 1018. Same: not admitted as Sub

stantive Testimony, nor excluded as Hear
say. 

§ 1019. Principle of Auxiliary Policy; 
Rules for avoiding Unfair Surprise and Con
fusion of Issues. 

2. Collateral Matters Excluded . 

§ 1020. Test of Colla teralness. 
§ 1021. Two classes of Facts not Col

lateral; (1) Facts relevant to the Issue. 
§ 1022. Same: (2) Facts discrediting 

the Witness a.'l to Bia.'l, Corruption, Skill, 
Knowledge etc. 

§ 1023. 'Cross-examination to Self-Con
tradiction, without Extrinsic Testimony. 

3. Preliminary Warning Necessary 

§ 1025. Reason of the Rule. 
§ 1026. History of the Rule. 
§ 1027. Objections to the Rule. 
§ 1028. State of the Law in Various 

Jurisdictions. 
§ 1029. Preliminary Question must be 

Specific as to Time, Place, and Person. 
§ 1030. Testimony of Absent or De

ceased Witnes.qes; is the Requirement here 
also Indispensable? 

§ 1031. Same: (1) Depositions. 
§ 1032. Same: (2) Testimony at a 

Former Trial. 
§ 1033. Same: (3) Dying Declara

tions; (4) Attesting-Witneas, and other 
Hearsay Witnesses. 

§ 1034. Same: (5) Proposed Testimony 

admitted by Stipulation to avoid a Con
tinuance. 

§ 1035. Self-Contradiction contained 
in other Sworn Testimonv; is the Prelimi
nary Question here necesSary? 

§ 1036. Recall for Putting the Ques
tion; Showing a Writing to the Witness. 

§ 1037. Contradiction admissible, no 
matter what the Answer to the Preliminary 
Question. 

§ 103S. Assertion to be Contradicted 
must be Indepcndent of the Answer to the 
Preliminary Question. 

§ 1039. Preliminary Question not neces
sary for Expressions of Bias, for a Party's 
Admissions, or for an Accused's Confessions; 
Impeaching one's Own Witness. 

4. What a.mounts to a Self-Contradic
tion or Inconsistenc7 

§ 1040. Tenor and Form of the In
consistent Statement (Utterances under 
Oath, Admissions and Confessions, Joint 
Writings, Inconsistent Beha\-ior). 

§ 1041. Opinion, as Inconsistent. 
§ 1042. Silence, or Negative Statements, 

as Inconsistent; (1) Silence, etc., as con
stituting the Impeaching Statement. 

§ 1043. Same: Silence, etc., as con
stituting the Testimony to be Impeached. 

5. Explaining awa7 the Inconsiatenc7 

§ 1044. In general. 
§ 1045. Putting in the Whole of the 

Contradictory Statement. 
§ 1046. Joining Issue as to the &pla

nation. 

1. General Principl. 

§ 1017. Theory of Relevancy. The end aimed at by the present sort of 
impeaching evidence :s the same as that of the preceding sort, namely, to 
show the witness to be in general capable of making errors in his testimony 
(ante, § 1000); for upon perceiving that the witness has made an erroneous 
statement upon one point, we are ready to infer that he is capable of making un . 

457 



§ 1017 TESTIMONIAL IMPE.\.CHMENT (CHAP. XXXI\' 

error upon other points. But the method of showing this is here slightly 
different; for, instead of invoking the assertions of other witnesses to prove 
his specific error, we resort simply to the witness' own prior statements, in 
which he has given a contrary version. We place his contradictory state
ments side by side, and, as both cannot be correct, we realize that in at least 
one of the two he must have spoken erroneously. Thus, we have detected 
him in one specific error, from which may be inferrcd a capacity to make 
other errors. Two important features of this method of proof are to be 
noticed. 

(1) The general end attained is the same indefinite end attained by the 
preceding method (anie, § 1000), i.e. some undefined capacity to err; it ma~: 
be a moral disposition to lie, it may be partisan bias, it may be faulty obser
vation, it may be defective recollection, or any other quality. No specific 
defect is indicated; but each and all are hinted at. It has been often said 
that a Prior Self-Contradiction shows" a defect either in the memory or in 
the honesty" of the witness: 1 

1852, SHAW, C. J., in Com. v. Starkweather, 10 Cush. 60: "It is founded un the obvious 
consideration that both accounts cannot bc true, and tends to prO\'e a defect of intel
ligence or memory on the subject testified of, or, what is worse, a want of moral honest~· 
and regard to truth; and so, in either case, that the witness is less worthy of belief." 

IBiO, COLE, J., in K,WX v. Jolmllon, 26 Wis. 43: "This circumstance is well calculated to 
throw suspicion on her accuracy and crcdibility. It shows that her memory is exceedingly 
unreliable and treacherous in reference to the times of payment of moneys by her, or that 
she docs not realize the importance of adhering to actual facts when making statements 
under oath." 

This ma~' be roughly true in the majorit~· of instances; but there is no such 
invariable, certain indication; the scope is much broader and'more intangible. 
Thcre haS also sometimes been an inclination on the part of the bar to argue 
as if every Prior Self-Contradiction involved a lie and illustrated the maxim, 
, Falsus in uno, falsus in omnibus' (allie, § 1008); but this also is without 
foundation; the discrediting effect of a Prior Self-Contradiction is independent 
of whether or not the jury believe it to involve a conscious lie.2 

(2) The process of using a Self-Contradiction to show error is in one respect 
weaker, in another respect stronger, than the preceding process of using Con
tradiction by other witnesses. It is weaker, in that the proof of the specific 
error can never be as p08'itive as is possible by the other mode.3 'For exam
ple, if five credible witnesses testify that the assailant had a scar upon his face, 
contradicting the first witness, a belief in his present error is more readily 

§ 1017. 1 So, too, Best. Evidence, § 478. 
t 1872, Craig v. Rohrer, 63 Ill. 326. 
I See the opinion of Holmes, J., in Gertz v. 

Fitchburg R. Co., 137 Mass. 77, quoted post, 
§ 1109. 

From the point of view of logic and psy
chology as applicable to argument before the 

jury (not the rules of Admissibility), see the 
materials collected in the present author's 
"Principles of Judicial Proof, as given by Logic, 
Psychology, and General F,xperience, and 
illustrated in Judicial Trials" (1913), n 314-
323. 
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reached than if a single former contradictory statement of his OWn is brought 
forward; in the latter case we are by no means compelled to believe that his 
statement on the stand is erroneous. On the other hand, in the present mode, 
the process of discrediting is in its chief aim incomparably stronger, because 
it always shows that the witness has made some sort of a m .. i<Jtake at some time, 
and thus demonstrates a capacity to make errors. In other words. both of 
his statements cannot be correct; one of the two must be incorrect; therefore, 
he shows a capacity to err. It is the repugnancy of the two that is fatal: 

Ante 172i, Chief Baron GILBERT, Evidence, 147,150:" Another thing that derogates from 
the credit of a witness is, if upon oath he affirmed directly contrary to what he asserts; 
. . . and this takes from the witness all credibility, inasmueh as ('ontraries ('an not be true . 
. " Now that which sets aside his credit and overthrows his te~timony is ... the repug
nancy of his evidence; ... if what he says be contradictor;.:, that removes him from all 
credit; for things totally opposite cannot recei\'e belief from the attestation of any man." 

Thus, the process of discrediting by Prior Self-Contradiction is on the whole 
the more effective. The capacity to err in\"ariabl~' appears, from the very fact 
of self-contradiCtion; while in the other process it docs not appear unless we 
believe the opposing witnesses' assertions. Logically, therefore, the present 
process is more direct and effective, because self-operath·e. Practically, 
however, it may fall to the same level as the other, if the utterance of the 
self-contradictio~ is denied b~' the witness and is obliged to be evidenced by 
calling other witnesses; for them it requires (as in the other process) that we 
first believe the other witnesses.4 Yet, even then, in compensation, it may ac
quire a double force, for if we believe the other witnesses, the first witness 
has twice erred and perhaps twice fal:5ified, once, in his self-contradiction, 
and once again in den~'ing that he uttered it.s " ... , 

§ 1018. Same: not admitted as SJlbsto.nti'le Te.stim9ny, nor excluded as r 
Hearsay. (a) Since, in the words of Chief Baroll Gilbeit (ante;-§ 1017), \\ 
ins " the repugnancy of his eYidence" that discredits him, obviously the--·<J 
Prior Self-Contradiction is not used (/sscrtirc/.II; i.e. we are not asked to be
lieve his prior statement as testimony, and we do not have to choose between 
the two (as we do choose in the case of ordinary Contradictions by other wit
nesses). We simply set the two against each other, perceive that both cannot 
be correct, and immediately conclude that he has erred in one or the other, 
- but without determining which one. It is the repugnancy and inconsist
ency that demonstrates his error, and not the superior credibility of the prior 
statement. Thus, we do not necessarily accept his former statement as 
replacing his present one; 'the one merel~' neutralizes the other as a trust
worthy one. In shor!, !he pr'wr s~at(:J!1_e!tLis.JlDL.pr~im.IJ:r.i}.y_!J!arsay, because 
it is not /?ffered asse;tiveiy:t~e: not testimonially. The Hearsa:y- Rule (post, 
§ 13(2) simply-forbids. the .. !!~e __ Qf extrajudicial utterances as credible testi-

• This becomes important under Mr. J. Coo- policy of the rule in the Queen's Case, about 
ley's theory of Corroboration (post. § 1126). showing the writing to the witne88 (poat, 

, This is the chief reason for disputing the § 1260). 
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monial assertions; the prior contradiction is not offer~d as·u .testimonia.l as
ser-tion to be relied upon. '-ltiollows,-therefore;thaLth_CLus.e of Prior Self-

., ContI:~dictionsto discredit is not obnox·iouS.to the::Hearsay RuleJ . 
. ' 

·"(b) It does not follow, however, that Prior Self-Contradictions, when ad-
mitted, are to be treated as having no affirmative testimonial value, and that 
any such credit is to be strictly denied them in the mind of the tribunal. The 
only ground for doing so would be the Hearsay rule. But the theory of the 
Hearsay rule is that an extrajudicial statement is rejected because it was 
made out of Court by an absent person not subject to cross-examination 
(post, § 1362). Here, however, by hypothesis the witness is present and sub
ject to cross-examination. There is ample opportunity to tcst him as to the 
basis for his former statement. The whole purpose of the Hearsay rule has 
been already satisfied. Hence there is nothing to prevent the tribunal from 
giving such testimonial credit to the extrajudicial statement as it may seem 
to deserve . 

. / The contrary view, however, is the orthodox one.2 It is universally roain
) l tained by the Courts that Prior Self-Contradictions are not to be treated as 
'-" ~aving any substantive or independent testimonwl value: 3 

§ 1018. I This was not always understood. 
and though we find this sort of e\'idcnce fre. 
quently used in the 1700s (c.o. 167!J. Lung. 
horn's Trial. 7 lIow. St. Tr. 451. 462. 467; 
Wakeman's Trial. 7 How. St. Tr. 653; 1699. 
Spencer Cowper's Trial. 13 How. St. Tr. 1154. 
1179; 1744. Heath's Trial. 18 How. St. Tr. 58. 
77; 1761. Wright v. Littler. 3 Burr. 1244. 
1255). yet the particular objection made to it 
(in the Inst two cases. for example) seems to 
have rested on a feeling that the Hearsay Rule 
was being infringed. Mr. Starkie. howe\·er. 
clearly pointed O'lt the groundlessness of this 
notion (1824. Sturkie. Evidence. I. 206). To
day it is well understood that the Hellrsay Rule 
interposes no obstacle: 1861. State v. Mul
holland. 16 La. An. 377; 1867. State v. John
son. 12 Minn. 488; 1882. Tabor t'. Judd. 62 
N. H. 292. semble; and many of the cases cited 
in the next note infra. A good example may be 
seen. in Robinson v. Blakely. 4 Rich. 589 
(1851). of a statement. inadmissible when of
fered merely as hearsay. becoming admissible 
when the opponent had put the declarant on 
the stand and thus laid him open to contradic. 
tion by the utterance before inadmissible. 

S The orthodox "iew was appro"ed in the 
first f'dition of this Treatise. Further re
flection. however. has shown the present writer 
that the natural and correct solution is the one 
set forth in the text above. Compare the 
tht-ory of Admissions (poat. § 1048). 

J Acccrd: ENGLAND: 1908. Dibhle's Case. 1 
Cr. App. 155 (from a hostile witness cross
examined by the calling party). 

CANADA: 1916. R. v. Duckworth. 31 D. r.. 
R. 570. Onto (former testimony at the in
Quest). 

UNITED STATES: Federal: 1916. Southern 
R. Co. ~. Gray. 241 C. S. 333. 36 Sup. 558; 
California: 1!1l7. Albert V. McKay & Co .. 174 
Cal. 451. 163 PIIC. 666; Delaware: 1838. Rash 
v. Purnel. 2 Harringt. 448. 457; Georoia: 
1896. Ficken ~. State. 97 Ga. 813. 25 S. E. !l25; 
1898. Bush E. L. & P. Co. v. Wells. 103 Gs. 512. 
30 S. E. 533; 1906. Perdue v. State. 126 Ga. 
112. 54 S. E. 820; Illinois: 1884. Moore v. 
People. 108 Ill. 487; 1889. Hitter v. People. 130 
Ill. 255. 260. 22 N. E. 605 (forrnur testimony lit 
the coroner's inquest); 1892. Purdy v. People. 
140 Ill. 46. 52. 29 N. E. 700 (same); Indiana: 
1881. Davis v. Hardy. 76 Ind. 280; 1888. Con
way V. State. 118 Ind. 482. 488. 21 N. E. 285; 
1921. Hogan V. State. Ind. -. 133 N. E. 1 
(keeping liquor illegally); Kentucky: 1898. 
.Jones V. Com.. Ky. .46 S. W. 217; 1900. 
Nussbaum v. R. Co.. Ky. .57 S. W. 249: 
1902. Mullins V. Com.. Ky. .67 S. W. 824; 
1902. Ashcraft v. Com.. Ky. • 68 S. W. 
847: 1904. Fletcher v. Com .. - Ky.. • 83 
S. W. 58'>; 1905. Whitt!>. Com.. K~·.·. 84 
S. W. 3·10; 1920. Brown V. Com .• 188 Ky. 814. 
224 S. W. 362; Loui8iana: 1897. State t •• Reed. 
49 I,a. An. 704. 21 So. 732; Maine: 1872. 
State V. Reed. 60 Me. 553; Maryland: 1807. 
DeSobry V. DeLaistre. 2 H. & J. 220; 1875. 
Mason 11. Poulson. 43 Md. 161. 176; },fassa... 
chusetts: 1852. Com. to. Starkweather. 10 Cush. 
60: 1890. Francis V. Rosa. 151 Mass. 535. 24 
N. E. 1024; 1899. Manning r. Carberry, 172 
Mass. 432. 52 N. E. 521; 1899. Harriman 17. 

R. Co .• 173 Mass. 28. 53 N. E. 156; 1904. 
McDonald v. N. Y. C. & H. R. R. Co .. 186 
Mass. 474. 72 N. E. 55; 1905. Donaldson v. 
N. Y. N. H. & H. R. Co .• 183 Mass. 484. 74 
N. E. 915; Michigan: 1878. Howard v. Patrick. 
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1847, ALLEN, J., in Charlton ..... Unis, 4 Gratt. 60: "Such testimony of inconsistent state
ments is admissible only for the purpose of impeaching the credit of the witness, but cnn
not be received as evidence of any fact touching the issue to be tried; for that would be 
to substitute the statements of a witness, generally when not on oath, as evidence between 
the parties, for his evidence given under the saction of an oath upon the trial." 

1855, SHAW, C. J., in GOllld v. Norfolk Lead Co., !J Cush. a-16: hit is no evidence 
whatever that the facts are as he formerly stated them; and, though appeals are some
times made to a jury that it is so, it is the province of thc Court to inform them that 
it is not so. " 

But this theoretical and artificial nicety is overworked by some Courts. It 
has influenced them in reaching the rule forbidding impeachment of one's own 
witness by self-contradiction (ante, § 904); and the opinions are full of direc
tions to trial Courts to tell the jurors to use their mental force to ignore in 
such self-contradicting assertions that testimonial value which their natural 
reasoning persists in seeing there. / 

§ 1019. Principle of Auxilia.ry Policy; Rules for avoiding Unfair Surprise/ 
and Confusion of Issues. Reasons of Auxiliary Policy apply to limit thc 
present process of proying error as they do to the preceding one (ante, § 1002). 
In addition to the inferior probative value of errors upon distant and un
connected points, there obtain here, as there, the two strong considerations 
of "Unfair Surprise and Confusion of Issues. The reasons are phrased by the 
authorities in almost the same language and are treated as applying equall~· 
to both modes of impeachment: 

1849, WOODS, J., in Seavy v. Dearborn, 19 N. H. 356: "A qucstion not otherwise ma
terial or proper does not become so by force of any purpose of the examining party to 
make use of it to discredit the witness by contradicting his answers to it. The reason 

• 

3S Mich. 795. 804; 1883. Brown to. Dean. 52 
Mich. 267. 269. 17 N. W. 837; 1887. Catlin to. 
R. Co .• 66 Mich. 358. 364. 33 N. W. 515; 
1892. Tisman V. District. 90 Mich. 510. 513. 5 
N. W. 549; 1897. Eno r. Allen. 113 Mich. 399. 
71 N. W. 842; 1904. People V. Miner. 138 Mich. 
290. 101 N. W. 536; Minneaota: 1867. State to. 
.Johnson. 12 Minn. 488; Miaaissippi: 1905. 
Simms to. Forbes. 86 Miss. 412. 38 So. 546; 
Missouri: 1877. Peck r. Ritchey. 66 Mo. 119; 
1879. State to. Kilgore. 70 Mo. 558. 8Clllbk: 
1880. State r. Hughes. 71 Mo. 635; 1896. State 
r. Baker. 136 Mo. 74. 37 S. W. 810; NebrG.8ka: 
1899. Zimmerman to. Bank. 59 Nebr. 23. 80 N. 
W.54; New JerBCY: 1916. State to. Bmnet. 88 
N. J. L. 414. 97 At!. 39 (instruction held erro
neous) ; New York: 1871. Slolln to. R. Co .• 45 N. 
Y.127; North Caroli7UJ: 1914, Medliiu,.ColUlty 
Board. 167 N. C. 239, 83 S. E. 483. Walker. J .• 
diss. (here. a very pretty quibble. turning on 
the exquisite point that a witness' self-con
tradiction would not be .. substantive evi
dence". but a party's admissions would be, on 
the theory of § 1048. 11. 4. paM); NfJrth 
Dakota: 1903. Balding to. Andrews. 12 N. D. 

267.96 N. W. 305; Ohio: 1829. Hand v. Elvira. 
1 Gilp. 60; 1884. Kent to. State. 42 Oh. St. 433; 
OklaJwma: 1917. Thomas to. State. 13 Okl. 
Cr. 414. 164 Pac. 995; Penrusylronia: 1895. 
Dampman V. R. Co .. 166 Pa. 520. 31 At!. 244: 
1908. Com. to. Deitrick. 221 Pa. 7. 70 Atl. 275. 
aClllble: Texas: 1894. Armstrong to. State. 33 
Tex. Cr. 417. 421. 26 S. W. 829; 1897. Texss It 
P. R. Co. to. Johnson. 90 Tex. 304. 38 S. W. 520; 
Utah: 1912. State to. Chynoweth. - Utah -. 
126 Pac. 276; VC"lIOnt: 1874. Law r. Fair
field. 46 Vt. 431; Wiacamin: 1879. Warder~. 
Fisher. 48 Wis. 344.4 N. W. 470; 1889. Hed
dies to. R. Co .. 74 Wis. 251. 42 N. W. 251. 76 
Wis. 232. 45 N. W. 308. 

Contra: 1921. Thomas to. State. 206 Ala. 416. 
90 So. 295 (homicide; a prior self-contra
dictory statement of a witness for the prose· 
cution having been allowed. held that the 
party .. has the right to argue to the jury 
any facts and circumstances legitimat(Oly tend
ing to show that they should belie\'e the variant 
or contradictory evidence instead of said 
witness"). 
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assigned by writers for these rules are that a contrary course of proceedings would intro
duct' issues in interminable numbers and perplex and harass litigants in questions which 
d h . " o concern t elr cause. 

1884, ELLJo'iT, C. J., in Seller v. Jenki7UJ, 97 Ind. 436: "The Courts do not put the rule 
[that a witness cannot be impeached upon collateral matters] on the ground that the 
nearer the false statement is to the main issue, the stronger is its effect upon the testi
mony of the witness. It is put upon an entirely different ground. By one Court it is 
put upon the ground that the time of the Court is too limited to permit collateral inqui
ries. An older and a stronger reason is . . . that such a practice would confuse the jury 
by an interminable multiplication of issues." 

But these two considerations do not bear upon the present Sort of evidence 
in precisely the same way as upon the preceding sort. 

(a) Take, first, Confusion of Issues. The force of this objection is clear. 
But what remedy or limitation docs it suggest'? We cannot here say, as we 
could in dealing with Contradictions by outside testimony (ante, § 1002), 
that only such evidence shall be admitted as would have been otherwise 
admissible in any case; for no Prior Self-Contradictions would otherwise 
have been admissible. In the process of contradicting by extrinsic testi
mony, it was easy to draw the line by admitting only such testimony as would 
otherwise have been admissible, and thus the objection of Confusion of Issues 
was entirely obviated. In the present case, no such line is dictated by the 
logic of the situation. As a matter of history, however, Courts have always 
drawn the same line for both classes of evidence. Some line had to be drawn. 
and it was simpler to draw the same line for both. Its definition, and the 
application of it, are later examined (post, §§ 1020-1023). 

(b) Next, the consideration of Surprise. It was seen, in dealing with Con
tradiction by extrinsic testimony (ante, § 1002), to expect the witness or his 
party to bc prepared to refute alleged errors of his ceases to be unfair when 
the subject of the error is concerned with the matter in litigation or the quali
fications of the witness; for upon such subjects the~' ought in any case to 
have come prepared. Thus the line is natura!l~' drawn between Contradic
tions by other witnesses upon such subjects and Contradictions upon collateral 
subjects. But in the present class of evidence Self-Contradictions it 
is of no value to draw such a line. It is just as difficult to come prepared upon 
alleged Self-Contradictions dealing with the subject of litigation as upon 
other Self-Contradictions. For example, if after a witness has left the stand, 
the opponent offers (by a false witness) to prove that he formerly declared 
the assailant to be a tall man, whereas now he testifies that he was a short 
man, it is obviously impossible for anyone but a. prophet to have foreknown 
tha.t the alleged self-contradiction would deal with this subject. By hy
pothesis, the witness has never made such an assertion and can so testify; 
but how can he have known until now what it is that he is to disprove? The 
fact that the matter is relevant to the case could not have warned him of the 
precise topic, time, and place of the fabricated remark. Thus, the line of 
distinction which naturally suggested itself to prevent surprise in the case of 
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Contradiction by extrinsic testimony has no bearing in preventing surprise 
in the case of Prior Self-Contradictions. 

Another method of obviating surprise must be sought. It is this, as fol
lowed by nearly every Court to-day: The witness must be asked in advance 
- i.e. on cross-examination and before any other testimony to the Prior Self
Contradiction is offered " whether he made the contradictory statement 
which it is desired to prove. In this way he receives ample warning, and, if 
the alleged contradiction is a mere fabrication of the impeaching party, the 
other has ample time to prepare to disprove it, or to explain it away if it was 
made. Thus, the method of obviating the objection of Surprise is, not to 
draw a line between collateral and other ma.tters, but to require that express 
warning be given to the opposing witness before any attempt is made to prove 
the alleged Self-Contradiction. This rule is later examined (post, §§ 1025-
1038). 

Surveying, then, the scope of these two objections, Confusion of Issues and 
Surprise, as applied to Contradictions by extrinsic testimony (ante, § 1000) 
and to Self-Contradictions (the present subject), it is seen that the objections 
themselves are of the same nature in both classes; that the rules naturally 
resorted to for ob"iating the objections are not necessarily the same; that 
for the former class of eYidence a single rule suffices to obviate both objections 
- the rule excluding Contradictions on Collateral Matters (ante, § 100~); 
but that for the present class two rules are required, one excluding Self-Con
tradictions on Collateral Matters (thus obviating the objection of Confusion 
of Issues), the other requiring a Preliminary Warning (thus ob"iating the 
objection of Surprise). ThE3e two main rules may now be taken up in order. 

2. Collateral Matters Excluded .,--
§ 1020. Test of Collateralness. It has just been noticed that the test of ; 

collateralne8S is in fact, though not in logical necessity, the same for this class
of evidence as for the preceding one, i.e. Contradiction by extrinsi~ testimoE~, '; 
(ante, § 1003).-,0' 

Here, as there, most Courts content themseh'es with invoking the term 
" collateral " as the test. Others employ the terms "material " or "rele
vant " as indicating the matters that may be the subject of a Prior Self-Con
tradiction. The difficult~, with all these terms is that without further definition 
they are too indefinite to be useful. When we seek to learn what "collat
eral " means, we are obliged either to define further in which case it is a 
mere epithet, not a legal test or to illustrate by specific instances in 
which case we are left to the idiosyncrasies of individual opinion. 

The only test in vogue that has the qualities of a true test definiteness, 
concreteness, and ease of applicatioil is that laid down in Attorney-General 
v. Hitchcock: Could the fact, a~ to which the prior self-contradiction 1.3 predi
cated, have beel~ shown -in emdence for any purpose independently of the selj-J 
contradiction? 
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1847, Attorney-General v. Hitchcock, 1 Exeh. 99. POLLOCK, C. B.: "My view has always 
been that the test whether the matter is collateral or not is this: IE the answer of a "it
ness is a matter which you would be allowed on your part to prove in evidence, if it ha\'e 
such a connection with the issue that you would be allowed to give in evidence, then it 
is a matter on which you may contradict him. . .. I think the expression 'as to any mat
ters connected with the suhject of inquiry' is far too vague and loose to be the f01mda
tion of any judicial decision. Anti I may sa~' I am not ali prepared to adopt the proposi
tion in those ge;'leral terms, that a witness may be contradicted as to anything he denies 
having said, provided it be in any way connected with the subject before the jury. It must 
be connected with the issue as a matter capable of being distinctly given in evidence. or it 
must be so far connected \\ith it as to be a matter which, if answered in a particular way. 
would contradict a 11art of the \\itness' testimony; and if it is neither the olle nor t hI' 
other of these, it i~ colJateral to, though in some sense it may be considered as conm,(·t(·(\ 
with, the subject of the inquiry. A distinction should be observed between those mattl'rs 
which may be given in evidenee by way of contradiction as directly affecting the s:or~' of 
the witness touching the issne beforc the jury. and those matters which affect the mo
tives, temper, and character of the witness, not with respect to his credit, but with rerN
ence to his feelings towards one party or the other. It is certainly allowable to ask II 

witness in what manner he ~tnnrls aifee-ted toward the opposite party in the cause, and 
whether he does not stand in slIl'h a relation to that person as is likely to affect him ami 
prevent him from huving nn IInprejlldircd state of mind, and whether he has not usee! 
expressions importing that he would he re\'enged on some onl; or that he would give such 
evidence as might dispose of the cause in one way or the other. If he denies that, YOII 

may give evidence as to what he said, not \\;th the view of huving a direct effect on the 
issue, but to show what is the state of mind of 6at witness in order that the jury may 
exercise their opinion as to how far he is to be believed. But those cases, where you ma~' 
show the condition of a witness or his connection with either of the parties, are not to be 
confounded with other cases where it is proposed to contradict a witness on some matter 
unconnected ,,;th the question at issue." ALDERSOS, B.: "The question is this, Can YOll 

ask a witness as to what he is supposed to have said on a previous occasion? You may 
ask him as to any iact material to the issue, and if he denies it yoU may prove that fact. 
as you are at liberty to prove any fact material to the issue. . " The witness may also 
be asked as to his state of equal mind or impad''1lity between the two contending parties, 
-questions which would have a tendency to show that the whole of his statement is to 
be taken with a qualification, and that such a statement ought really to be laid out of the 
case fo\' want of impartiality; [and these answers may be contradicted]. . .. Such, a.gain, 
is the case of an offer of a bribe by a \\;tness to another person, or the offer of a bribe 
accepted by a witness from another person; the circumstance of a "itness having offered 
or accepted a bribe shows that he is not equal and impartial. . .. But with these excep
tions I am not aware that you can \\ith propriety permit a witness to be examined first 
and contradicted afterwards on a point which is merely and purely collateral." 

his rule of Attorney-General v. Hitchcock is expressly accepted in only 
L-3 few of the United States,l 

Moreover, the rule is often misunderstood. Courts are found phrasing 
the test of admissibility in this way: "Would the cross-examining party be 
entitled to prove it as a part of his case, tending to establish his plea? ",2 
or "Whether the question, the answer to which is proposed to be contra-

t 1010. I See the cases cited p08l. § 1021. 
'1870, HildebUfn v. Curran, 65 Ps. 63; 1896, Williams o. State, 73 Miss. 820, 19 So. 826. 
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dieted, would be admissible if proposed by the party calling him? "3 These 
are accurate enough as far as they go; but they omit to prO\'ide for " 
a? importan~ class of m.atter :l~,arl_y a?mi~sible, nam:ly, facts r~l~,t.~~g to th~-, '1-; 
bias, corruptlOn, or other specific deficiencies of the witness. It IS not ,merel~- !: 
matters which are a "part of the case " thatm'aS:be the-subject of a self- i 
conll!!Q.i~lion~' bur aii'jl iiititter which wouldhaL'c,bcC1fothcrwise-adml'.s1'ible in j 

,evidence. The simple test is (in the language of Chief BaroiiPoIIo'ck}whether -.. ... . 
It concerns" a matter whICh you would be allowed on ~'our part t~ prove in 
evidence" independentlY of the self~contradiction, i.e. if the witness_ha 

, 

said nothing on the subject. 
It may be added that there is sometimes found an erroneous notion (pre

cisel;y similar to that described already as obtaining sometimes for Contra
diction by extrinsic testimony) that nothing said on the direct examination 
can be collateral and therefore a Sclf- Contradicti{)1t of anything said on the 
direct. examination is admissible.· The history of this misunderstanding, and 
the reason why it is erroncous, have already been explained (ante, § 1007). 
The error has been frequently repudiated by other Courts.5 

) 

§ 1021. Two Classes of Facts not Collateral; (1) Facts relevant to the~~ ,-
Issue. In appl~ing tl~e foregoing t,est, it is ob\-ious t~a~ the:e are two clllsses If:, 
of facts of wInch eVidence woula have been admissible mdependently of j " 

the self-contradiction: (1) facts relevant to some issue in the case under the ; .-
, 

pleadings; (2) facts admissible to discredit the witness as to bias, corrUpti9n(,r/ 
or the like. 

(1) Fac. // relet'ant to .~ome U811e in ..§.ca~e. Here the circumstances of each 
separate ease etermirie -me a missibility; and no general principle can be 
laid down. Most rulings are useless as precedents.1 

a 185!}, Combs v, Winchester. 39 :-;. H. 16; former bill discounted between the 8ame 
said here to be "substantialiy the rule" of parties at the same time); 1829, R. v. Phillips, 
A tt<lrney-General v, Hitchcook. 1 Lew. Cr. C. 105 (in \lsing former uttcrings 

• 1864, Forde's Case. 16 Gratt. 557. semble of forged notes to show guilty knowledge. the 
C'It does not fall within the reason assigned. defendant's statements at the time of former 
that the answer of a witness to cllllateral mat- uttering cowd not be contradir.ted by his state-
ter cannot be contradicted by the party asking ments "at a time collateral to a former \lttcr-
it because it would be unjust to expect the wit- ing ... " because the prisoner could not be pre-
ness to COme prepared to prove the truth of pared to ansn·er or explain evidence of that 
every collateral statement; as he has embodied description "); 1847, R. v. White, 2 Cox Cr. 
it himsclf in his own narrative of the transac- 192; 1853, R. v. Rorke. 6 Cox Cr. 196 (former 
tions, he must be prepared to sustain it ") ; testimony on a purely collateral point, ad-
1850. State ,. Sargent. 32 Me. 429; 1864. mitted: Lerroy. C, J.: .. No matt1!r whether 
Forde's Case, 16 Gratt, 556. semble; 18T8. the question is relevant or irrel('\'ant to the 
Furst c. R. Co., 72 N. Y. 544. semble. present issue. it goeR to the inconsistency of her 

'1857. Dillon v. Bell, 9 Ind. 320: 1884. evidence on the two trials"; but refusing to 
Seller 1>. Jenkins. 97 Iud. 437; 1896. Williams t, make the ruling a precedent); 1862, Fowke! v. 
State. 73 Miss. 820. 19 So. 826. Ins. Co .• 3 F. & F. 443 (denial by a medical 

, 1011. 1 The following list does not in- enminer that he had before declared the lite 
elude all the rulings in which the doctrine of b!1d which he now testified he had accepted; 
"eoUateralncss" has been incidentally sanc- allowed). 
tioned: it is everywhere conceded to be the CASADA: 1874, Hamilton 1:. Holder, 15 
law; compare ahio the cases and st~tutce dtcd N. Br. 223; 1874, McCulloch v. Ins, Co., 34 
ante, I 100{: U. C. Q. B. 383. 387. lind 32 U. C. Q. B. 614 

ESOLAND: 1827, Meugoe v. Simtn!lns. 3 (nction on II fire polic,-; the plaintiff on cross-
C. « P. 75 (us\lry; the consideration ior a examination denied that he had told the de-
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rendant's agent that he had not been burned Loving v. Com .• 80 Ky. 511; 1884. Crittenden 
out before; contradiction excluded). v. Com .. 82 Ky. 167; 1889. Com. ~. Hourigan. 

UNITED STATES: Federal: 1806. Lamalere 89 K~·. 311.12 S. W. 550; 1896. Louisville & 
~. Caze. 1 Wash. C. C. 413 ("pertinent to the N. R. Co.~. Webb. 99 Ky. 332. 35 S. W. 1117. 
cause"; "relative to the causc"); 1840. U. S. 1121; 1921. Duke v. Com .• 191 Ky. 13S. 229 
v. Dickinson. 2 McLean 330; 1905. Dillard v. S. W. 122 (murder); 
U. S .• J.11 Fed. 303. 310. 72 C. C. A. 451 (rule LOll i., ja na : 1S9/i. State r. Scott. 48 La. An. 
of Attorney-General t'. Hitchcock applied); 1418. 20 So. (l09; 1896. State 11. Conerly. 48 
.41abama: 1848. Moore v. Jones, 13 Ala. 303; La. An. 1561,21 So. 192: 1905. State v. Rogers. 
1853. Ortez r . .Jewett. 23 Ala. 663; 1859. Blak- 115 La. 164. 3S So. 952; 1910. State t'. 
ey's Heirs ,,, Blakey's Ex·x. 33 Ala. 618; 1879. Fletcher, 127 La. 602. 53 So. 877; 1921. State 
Washington v. State. 63 Ala. 192: 1895. Orr t'. 1'. Hnrris. 150 La. 214. 90So. 574 (extort.ion and 
State. 107 Ala. 35. 18 So. 142; 1921. Alahama forgery); 
C. G. & A. R. Co. I'. Kyle. 204 Ala. 597. 87 So. Maine: 1831. Warc r. Ware. 8 Grl'enl. 53 ("the 
191 (execution of a notl') ; true line of distinction is that which has been 
ArkansCUl: 1855. Atkins v. State, 16 Ark. 587; l'stablished bctwel'll those questions which arc 
Dig. 1919. § 4187 (cited antc. § !l23. ignores this mer!'ly collateral and have no immediate con-
limitation); 1909. S!'lIers I" State.!l3 Ark. 313. nection with the cause and those which inti-
124 S. W. 770 (example of incorrect ruling); mately relate to the suhject of the inquiry"); 
California: 1852. McDaniel ,'. Daca. 2 Cal. 1857. Brackctt v. Weeks. 43 Me. 291; 1870. 
3:l8; 1872. People I'. Devine. 44 Cal. 458 (place State v. Kingsbury. 58 Me. 24:~: 1872. Bell ,'. 
of a homicide; admitted); 1898. Trabing 1'. Woodman. 60 Me. 466. 4u8; 1874. State !'. 

N. & 1. Co .. 121 CuI. 137. 53 Pac. 644; 1905. Denner. 64 Me. 287; Dads 1'. Roby. 64 Me. 
Western Fnion O. Co. 1'. Newlove. 145 Cal. 772. 429; 
79 Pac. 542 (bnundllry); Mary/a lid : 1913. Capital Traction Co. ,'. 
Colorado: 1897. Askew I'. People. 23 Colo. 446. Contner. 120 Md. 78. 87 Atl. !lO·! (motorman's 
48 Pac. 52·1: 1913. Mitsunaga v. People. 54 admission that he lost control of his car. held 
Colo. 102. 129 Pac. 241 ; not collateral) ; 
Florida: 1001. Myers !'. State. 43 Fla. 200. 31 Massachusclts: Twopointsarl'heretobenoted: 
So. 275; (1) The doctrine of the modern rulings is that 
Georoia: Code 1910. § 5881. P. C. § 1052 (al- the trial Judge has discretion to determine 
low able "as to matters rclev!.nt to his tcsti- whether matt.er is collateral and even to allow a 
mony and to the case "); 189!l. Hudgins~. cross-examination upon matters concededly 
Bloodworth. 109 Ga. 197.34 S. E. 364; collateral; hence. most of such rulings simply 
Illinois: 1884. :'oloore r. People. 108 III. 486; decide that the disrretion below was not im-
India7!a: 1820. Shields r. CUnningham. 1 properly exercised in admitting or excluding; 
Blackf. 87 (" irrelevant and immaterial") ; 1843. (2) Self-contradictions of one's own witness 
McIntire r. Young. () Ind. 497 (slander; that (ante. § 905) arc admitted by virtue of a stat-
the witness proving the utterance did not know ute. P. S. c. 169. § 22, Ger.. L. 1920. c. 233. 
the plaintiff at the time. and held the same views § 23; how far the discretion-doctrine affects 
a~ those uttered by defendant; l'xcluded); this statutory evidencc does not appear: 1843. 
185a. Lawrenre v. Lanning. 4 Ind. 194; 1869. Brockett ·c. Bartholomew. 6 Mete. 396; 1843. 
Fogleman v. State. a2 Ind. 145; 1873. Burdick Hathaway v. Crocker. 7 Metc. 264; 1857. 
v. Hunt. 43 Ind. 388; 1883. Brown v. Owen. Benjamin v. Wheeler. 8 Gray 413; 1857. 
94 Ind. 36; 18S4. Seller v. Jenkins. 97 Ind. Lane v. Bryant. 9 Gray 247 (a statement as to 
434: HiSS. Welch r. State. 104 Ind. 351. the witness' former hearsay and inadmissible 
3 N. E. 850; 1889. Staser v. Hogan. 120 Ind. remarks. excluded); 1861. Fletcher v. R. Co., 1 
220.21 N. E. 911. 22 N. E. 990 (in there two All. 13 (same); 1863. Couillard v. Duncan. 6 
cases the misunderstood test is used: "Would All. 440 (fraudulent transfer; creditor'/! in-
the cross-examining p[l.rty be entitled to prove consistent statement of the amount of the debt; 
it. as a part of his case tending to establish admitted); 1865. Prescott v. Ward. 10 All. 205, 
his plea? "); 1895. Blough v. Parry. 14·1 Ind. 208 (discretion rule); 1866. Marsh r. Ham-
463.40 N. E. 70; 1906. Swygart v. Willard. 166 mond. 11 All. 486 (statements by nn insolvent 
Ind. 25. 76 N. E. 755 (intoxication of testator) ; debtor. a fraudulent transfer being involved; 
1920. Bush v. State. 189 Ind. 467. 128 N. E. admitted); 1867. Carruth v. Bayley. 14 All. 
443; 532 (statements by a transferee and by another 
Iowa: 1844. Wau-kon-chaw-neek-kaw v. U. S.. creditor. us to former's knowledge of insol-
1 Morris 337; 1857. Cokely~. State. 4 Ia. 480; veney. and as to the existence of a claim cor-
1859. State t·. Ruhl. 8 Ia. 451; 1921. Mc- roborating the other testimony; admitted); 
Donald v. Yellow Taxicab Co .• 192Ia. 1183. 184 1868. Foot v. Hunkins. !i8 Muss. 524 (issue as 
N. W. 291 (automobile injury); to C.'ll ownership. C. denying it; C.'s lack of 
Kansas: 1907. State 11. Sweeny. 75 Kan. 266. money and failure having been testified to by 
88 Pac. 1078 (rule of Attorney-Generai v. him. former statements by him that ht'! had 
Hitchcock applied) ; means were received); 1869. Ryerson c. 
Kentucky: 1859. Champ v. Com .• 2 Mete. 23; Abington. 102 MIlI3S. 530 (an inadmissible 
1878. Kennedy v. Com .• 14 Bush 357; 1882. opinion; excluded); 1873. Com. v. McBean. 
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111 Mass. 438 (indecent assault while on a 
drive: a statement on another occasion that 
the prosecutrix would kiss the defendant if he 
took her to drive: admitted): 1873. Davis~. 
Keyes. 112 Mass. 436 (contract on a warranty 
of a horse's age: defendant's testimony 
that he did not know the horse's age, and 
bad never warranted a horl!C. elCcluded): 
1875. Woodard v. Eastman. 118 Mass. 403: 
1876. Kaler v. Ins. Co.. 120 Mass. 334: 
1877. Eames r. Whittaker. 123 Mass. 342. 344: 
1885. Batchelder v. Batchelder. 139 Mass. 1. 29 
N. E. 61 (under statute: that the witness had 
not had a conversation with the testator's 
wife regarding a will prior to the one in issue: 
excluded): 1889. Phillips v. Marblehead. 148 
MasR.328. 19 N. E. 547 (cro~s-e"amination on 
collateral matters. discretionary): 1889. Alex
ander v. Kaiser. 1-19 Mass. 321. 21 N. E. 3i6: 
1889. Roberts I'. Boston. 149 Mass. 346.352. 21 
N. E. 668 (discretion doctrine): 1895. Pierce 
v. Boston. 164 Mass. 92. 41 N. E. 229 (dis
cretion doct-dne): 1896. Howes I). Colburn. 165 
Mass. 385. 13 N. E. 125 (discretion-doctrine: 
testimony of prior contradiction5 offered 
against a witness called in rehuttal) : 1905. Roh
inson v. Old Colony St. R. Co .• 189 Mass. 594. 
76 N. E. 190 (motorman's conduct): 1906. 
American Woolen Co. 1'. Boston & M.R. Co .. 190 
Mass. 152.76 N. E. 658 (records of a railroad) : 
Mi£higan: 1866. Fisher 1'. Hood. 14 Mich. 
189: 1869. Patten v. People. 18 Mich. 329: 
1878. Hitchcock v. Burgett. 38 Mich. 501. 505: 
1881. Hamilton v. People. 46 Mich. 186. 188. 9 
N. W. 2'17: 1882. Driscoll t'. People. 47 Mich. 
413. 417. 11 N. W. 221: 1882. People v. 
Broughton. 49l\1ich. 339. 13 N. W. 621; 1886. 
Butterfield v. Gilchrist. 63 Mich. 161,29 N. W. 
682; 1887. McDonald I'. McDonald. 67 Mich. 
122. 34 N. W. 276; 1890. People v. Hillhouse. 
80 Mich. 585. 45 N. W. 484: 1892. Electric 
Light Co. v. Grant, 90 Mich. 475, 51 N. W. 
539; 1895. People v. Dc France. 104 Mich. 
563.62 N. W. 709; 1895. McClellan v. R. Co .• 
105 Mich. 101. 62 N. W. 1026 (a former ex
pression of opinion. by one now testifying to a 
motorman's care. that the latter was to blame. 
admitted): 1904. People l'. Row. 135 Mich. 
505. 98 N. W. 13 (rape) ; 
Minnesota: 1868, Hicks v. Stone. 13 Minn. 
439: 1869. Stl\te v. Staley. 14 Minn. 115; 
1897. Murphy v. Backer. 67 Minn. 510. 70 
N. W. 799; 
Mi88i8sippi: 1885. Jamison v. R. Co .. 63 Miss. 
33. 37; 1889. Jones v. State. 67 Miss. 111. 115. 
7 So. 220: 1896. Williams v. State. 73 Miss. 820. 
19 So. 826 (test. whether the matter would be 
admissible as part of the case); 1899, Garner v. 
State. 76 Miss. 515. 25 So. 363; 1905. Davie v. 
State. 85 Miss. 416. 37 So. 1018 (here an over
strict ruling): 1905. Beil r. Stati)o - Miss. • 
38 So. 795 ("Would the cross-examining party 
be allowed to prove it as a part or in support of 
his case?"): 1905. Scott -v. State. ' Miss. , 
39 So. 1012: 1909. Cooper ". State. 94 Miss. 
480. 49 So. 178: 

MiB!ouri: 18il. Harper 17. R. Co .• 47 Mo. 581: 
1875. McKern v. Calvert. 59 Mo. 243; 1880. 
State 17. Hulthes. il Mo. 635: 1901. Ham
burger v. Rinkel. 164 Mo. 398. 64 S. W. 104 
(the facts must be such as ate "pertinent tn 
the issue and could have been shown in evi
dence as facts independent1~· of the incon
eistency") : 
Nebra:ska: 1884. George I'. State. 16 Nebr. 321. 
20 N. W. 311 (test. whether the same matter 
could be used affirmatively); 1897. Johnston 
v. Spencer. 51 Nebr. 198. 70 N. W. 982 (prov
able if .. a part of his case, tending to estab
lish his plea "): 1899. Zimmermann r. Kear
ney Co. Bank. 57 Nebr. 800. 78 N. W. 366, 
8emble (test of Attorney-General v. Hitchcock 
adopted); 1904. Ferguson t'. State. 72 Nebr. 
350. 100 N. W. 800 (approving the last two 
Nebraska cases, but not noticing their dif
ference) : 
New Hampshire: 1859. Combs v. Winchester. 
39 N. H. 16 (Bell. J.: .. It may always. we 
think. be determined whether C\;dence in con
tradiction of a "';tness is admissible by con
sidering whether the questiun. the answer to 
which is proposed to be contradicted would be 
admissible if propos"d by thc party calling 
him. . " But if the question is admissible 
only on cross-examiuation. it is merely collat
eral and cannot be contradicted "); 1861. 
Dewey v. Williams. 43 N. H. 385. 386: 1864. 
Summer v. Crawford. 45 N. H. 417; 
New Jersey: 1830. Fries c. Brugler. 12 N. J. L. 
80: 
NetO York: 1830. Lawrence t'. Barker. 5 Wend. 
305; 1831. Jackson v. Warford. 7 Wend. 61 ; 
1847. Howard r. Ins. Co .• 4 Den. 504, 506 (a 
plea of fraudulent over-valuation to an action 
on n fire-policy: the witness. plaintiff's 
brother and business-manager. was asked 
whether he had. in originally making pur
chases. represented the plaintiff's capital 
(really 5400) as 810.000: it was said obiter that 
the answer could not be eontradictild): 1863. 
Plato v. Reynolds. 27 N. Y. 587: 1871. Sloan 
v. R. Co .• 45 N. Y. 126 (negligence in not keep
ing the track in repair; prior inconsistent 
statements admitted of a witness to the con
dition of the track) : 
North Carolina: 1836. Radford v. Rice. 2 Dev. 
& B. 42 (the matter must be .. relevant to the 
issue". .. the fact in issue or its attendant 
circumstances or any facts immediately con
nected with the subject of inquiry"): 1869. 
State 'V. Kirkman. 63 N. C. 246 (allowed}; 
1871. Clark v. Clark. 65 N. C. 660 (details af
fecting bias; excluded): 1873. Kerrans v. 
Brown. 68 N. C. 43 (capacity of testator. his 
ssnity being disputed: admitted) : 1873. 
State v. Elliott. 68 N. C. 125 (circumstances of 
a ki1!ing: excluded): 1876. State v. Patterson. 
74 N. C. 157 (filiation proceedings: whether 
prosecutrix had four years before had inter
course with a third person: excluded): 1879. 
State v. Scott. 81 N. C. 606 ("rather than be 
outdone by a negro. he would swear any 
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§ 1022. Same: (2) Facts discrediting the Witness as to Bias. Corruption, 
Skill, Knowledge, etc. :\ second class· ofrnatters·which._qy tlw rule in 
Attorney-General v. Hitchcock, Illay be the subject of a self-contradiction 
(because they concern facts which could have been introduced independently 
of the self-contradiction) includes all those which evidence specific discredit
ing qUlllities in the witness, in particular, Bias, Interest. and Corruption, 
and occasionally also, lack of Skill, Knowled~c, and the like. In this class, 
on the other hand, are not included facts of misconduct impeaching l\Ioral 
Character. The admissibility of the self-contradiction thus depends indi
rectly on the scope of the rules governing the abo\'C kinds of facts (ante, 
§§ !H&-99G) . 

.' / The general principle is to-day almost e\'crywhere conceded, but it is in 
matters of bias, interest, and corruption that it receh'es most frequent men

, tion: 1 
-

• 

amount of lies"; excluded); 18S0. State I'. t. Hitchcock); 1S9.5. RobC'rtson ~. Com .. -
Parish. 83 N. C. 613 (similar to Pattcrson~' Va. .:!:! S. E. 3.i9; 
Case. ~upra. but involving a peculiar doctrine of lr ashinylon: 1900. State ~. Coates. 22 Wash. 
this State); 1082. State f. Crouse. 813 N. C. 601. 61 Pae. i:!13 (cf)nfe~sion of prior burglaries. 
621 (like Pattereon's Case); ISS:!. Staw v. admitted); 1!):!:!. State r. CnrroIl. Wash. 
Davis. 87 N. C. 524 (11 fact indicating the wit- . :!OU Pac. 5U:I; 
n\!ss to be &n accessory after the fact and thus Wi"c,msin: Hl03. Barton v. Bruley. liD Wis. 
affecting his motive to wstify falsely; admit- a:l6.!JG N. W. 8li; (here erroneously excluded. 
wd); 181)7. Burnett v. H. Co .• 1:!0 N. C. 5Ii.:!6 for the fact of bius was inwJlved); 
S. E. 819; WyomillO: 1!J03. Horn v. State. 12 Wyo. 80. i3 
Ohio: 1884. Kent ~. State, ·12 Oh. 43·1 (rule Puc. i05 (prior statements showing moth·e. 
of Attorney-G£'ncral ~. Hit-chcock said to be held not eoIlnteral). 
ordinariIy the test; whether universaIly. j.~ § 1022. 1 The rulings in the different 
doubted) ; jurisdictions are given belnw. The list given 
Oklahoma: 1921. Freels f. State. - Okl. Cr. in the preceding note should also be consulwd. 
-. 195 Pac. 1094 (murder): 1!J21. West r. as a strict line of dh'ision is sometimes difficult 
Staw. Okl. Cr. . 198 Pac. 99 (larceny of to draw. Compare also the cases cited alltc. 
automobile) ; §§ !H8-96D, :1.Ild § § 990-9!J6. which sometimf's 
P~nn.sylvallia: 1870. HiIdeburn •. Curran. also throw light on the present rule. 
6.5 Pa.. 63 (test. "Would the cross-examining ESGLA:>'D: Some early rulings wer!' iU('lin!'o\ 
party be entitled to prove it as a part of hi~ to treat all such matters as material: 1811. 
case. tending to establish his plea ?"); IS;'·!, Yewin's Cnse. 2 Camp. 638. n. (whether a wit-
Schlater v. Winpenny. i5 Pa. 325: 18SS. ness for prosecution had not ~aid he would be 
Zebley v. Storey. 117 Pa. 480. 4SD. 12 Atl. 5U9; revenged on defendant: allowed to be 5h<1"'1I. 

SOlllh Carolina: 1831, Smith ~. Henry. 2 Rail. "as the words were material to the guilt <,r 
118. 127; 1800. State t'. Bodie. 33 S. C. 121). 11 innocence of the prisoner ") ; lS2D. R. t·. Barker. 
S. E. 624; 3 C. & P. 590 (contradiction as to the loose ('(on-
South Dakota: 181)7. State r. DavidsfJn. 0 s. D. duct of the prosecutrix in n rape ens£'; ndmit-
564.70 N. W. 8i9 (provable if "a part of hi~ ted); 1843. R. v. Robins. 2 M. & Rob. 51::! 
('asc. tending to establish his plea ") ; (contradicting the prosecutrix in a rape case as 
Tennll8see: 1890. Franklin v. Franklin. 90 tn prC\'ious conllcction with other men; ad-
Tenn. 48. 16 S. W. 557; 189i. Saunders r. mitted); but other rulings were inclined to 
R. Co .• 99 Tenn. 130. 41 S. W. 1031 ("as a treat them as collateral. evcn where bias was 
part of and as tending to es!:iblish his case"): distinctly im'oh'ed: 1838. Harrison v. Gordon. 
Utah: 1895, Fenste!'maker v. Tribune Pub. Co.. 2 Lew. Cr. C. 156. AldeI'5on. B. (excluding an 
12 Utah 439, 43 Pac. 117; apparent denial of circumstances indic.ating a 
Vermont: 1858. Holbrook v. Holhrook, 30 \'t. hostile spirit); 1538. Lee's Case. 2 Lew. Cr. C. 
434; 1883, Lewi~ v. Barker. 55 Vt. 21; 18S8. 154. Coleridge. J. (that the witness had said 
Alger v. Cnstle, 61 Vt. 57. 17 A tl. 7'2i; )()Ol. that the prison"r :ihould he acquitted if it cost 
Lynds v. Ph·mouth. 73 Vt. 216. 50 Atl. lOS3: him £20; that I,e had tried to persuade wit-
Virginia: 1833. Daniels v. Conrad. ·1 Leigh nesses fur the prosecution nut to testify; 
402. 404. 405; lRS2. Langhorne v. Com .. ilj excluded). Rut this unsettled condition of the 
Va. lOll} (8emble. the test of Attorney-General law was ended in 18-17 by Attorney-General 1'. 
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Hitchcock. cited ante. § 1020 (admitting all mat
klrs involving bias or torruption; in tl.is par
ticular case the cvidenec wus excluded as not 
really.f that sort; thc information was for umk
ing malt in an unregistered cititern; a witnoss 
testifying for the prosecution to the making "'-as 
BoSked on cross-examination if he had not !<aid 
that the Crown 'Jlficers hud offered him £20 to 
testify to that effect; this he denied. and an
other witness was called to prove it. but was 
rejected; Pollock. C. B.: .. The reuson is that 
it is totally irrelu\'unt to the matter in issue 
\hat some person swuld ha\'c thought fit to 
offer a bribe to the witness to givo :1lI untrue 
account of a tramaction. and it is of no im
portance whatevor if that bribc was not ac
cepted"); IS88. R. v. Shaw. 10 Cox Cr. 503. 
Cave. J. (bias. admissible). 

~!'iITEI> STATES: Federal: 1840. U. S. 1.'. 

Dickinson. 2 MeL. 330; 18S0. U. S. t·. Schind
ler. 18 Blatchf. 230. Benedict. J. (the utteruncl's 
Ihowing prejudice .. would have bCl'n admis
sible if no inquiry had first been made of W. 
in regard to them. and inquiry of und denial 
by him did not make thern any the less ad
missible ") ; 
Alabama: IS58. McHugh r. State. 31 Ala. 320 
(bias; admitted); 1850. Blakoy's Heirs 1.'. 

Blnkey·sExecutrix. 33 Ala.618 (excluded) ; 1860 
Lewis 11. State. 35 A11I.386 (attempt to coerce 
II witness; admitted) ; 18tl6. Bullard t. Lambert. 
40 Ala. 210 (biae; admitted); 1877. Fincher t·. 
State. 58 Aht. !!15. 219 (bias; admitted): 
Arkansas: 1889. Crumpton v. State. li2 Ark. 
2i4 (bias; admissible); 1890. Hullingsworth 
~. State. 53 Ark. 387. 388. 14 S. W. 41 (that the 
witness was working for a reward) ; 
California: IS78. People v. McKeller. 5::' Cal. 
65 (length of residence in one plnce; excluded); 
IS07. People 11. Wong Chuey. 117 Cal. tl24. 49 
Pac. 833 (that the witness had attempted to 
bribe another; admitted); 
COllnccticut: 1828. Atwood 1'. Welton. 7 Conn. 
70 (bias; admissible); ISH. Beardsley v. 
Wildman. 41 Conn. 515 (snme); 
Ddaware: lOll. Roberts v. State. 25 Del. 2 
Boycc. 385. 79 At!. 396 (lies told by defendant 
about having no money) ; 
Illinois: 1914. P:oople v. PCanschmiclt. 262 Ill. 
411. 104 N. E. SQ.l (opinion; excluded); 
India1Ul: 1850. Bersch t·. Statu. 13 Ind. 4~5. 
umble (place of residence may affect credi
bility); 1SGO. Foglenman r. State. 32 Ind. 145 
(the witness' moth'cs for turning State's evi
dence in another cause; excluded); 1878. 
Scott 1'. State. 64 Ind. 400 (bias; admissible); 
ISS1. Johnson 1'. Wiley. 74 Ind. 233. 238 
(same); 1907. Cook r. St. ... tc. 169 Ind. 430. 82 
N. E. 10-17 (murder; bi:t~ against the deceased; 
admitted); 1910. Miller v. State. 1 HInd. 2S5. 
91 N. E. 930 (murder; erroneous ruling); 
1011:a: 1898, State 1'. Heacock. 106 Ia. 191. 70 
N. W. 654 (bias; excluded); 
Kanaas: 1912, State v. Swartz:. 87 Kiln. 852. 
126 Pac. 1091 (that a witness was asleep lit the 
time testified to. allowed) ; 

Kmtucky: 1855. Cornelius r. Com.. 15 B. 
Monr. 5-15 (bias; admissible); 
Maine: 1867. Xew Portland v. Kingfield. 55 
1\1e. 17G (bias; adllli~.ible); 1874. DI1\'is r. 
Hoby. 64 Me. 42S. ·130 (a stlltemcnt lJy the 
witness that her luemory wus poor and her 
hu:;band had to keep telling her what to say 
admitted) ; 
M as6achus£lw: 1::;54. Harrington v. Lincoln; 
2 Gray 133 (a statement. after testifying, to an
other \\;tnes8. that the former would lie on the 
stand under certain circumstan('c~; cxcluded. 
as affecting only gC'llCral morals. not Lias in the 
case); IS57. Collins v. Stephenson, 8 Gray 
439 (threat.9 of revenge); 1857. Com. t. Farrar. 
10 Gray 7 (a statement as to conduct alleged 
to show bias; cxcluded. because it did not) ; 
lfiG-!. Tyler v. Pomeroy. 8 All. 483. 505 (bias: 
admissiblc); 1869. Swett t. Shumway. 10:l 
Muss. 369 (that the \\;tness had improperly 
offered money to ohtain a copy of the contrsct 
from the opponent: admitted); 1875. Brooks 
v. Action. 117 Mass. 204. 200 (bias; admis
sible); IS82. Com. v. Donahoe. 133 id. 408 
(that the defcndant had not offered to pay him 
n'oney to suppress his testimony; admitted. 
uf.dl'r the statute mentioned in the preceding 
section) ; 
Michlllan: 1871. Geary 1'. People. 22 Mich. 
220 (unscrupulousness: admitted) ; 1874. 
Hamilton t·. People. 29 :\lich. 173. 182 (fabri
c:l.tion of testimony: IIdmi~sible): 1904, Pp.ople 
v. How. 135 Mich. 505. 9S~. W. 13 (attempt to 
persuade persona not to go surety for defend
an t; allowed); 
Missu;sipln: 1859. X.wcomb r. State. 37 
Miss. 383. 401 (bias: admissible): lSS0, Jones 
t·. St. ... t!!. 67 Miss. 115. 7 So. 220 (same) ; 
Nel/raska: 1892. Consanl r. Sheldon. 35 Xebr. 
254. 52 N. W. 1104 (same); l1l09. Bache t. 
State. 84 Nebr. 845,122 N. W. 72 (the witness' 
statement that he had told two persons that 
one J. made utteranc('s imlJlicating J. us the 
real murderer. allowed to be contradicted; 
Root. J .• diss.) ; 
Xew Hampshire: 1851. Titus t'. Ash. 24 N. H. 
332 (same); 1852, Martin t. Farnhnm. 25 
N. H. 99 (same); 1852. Folsom v. Brawn. 25 
N. H. 122 (tampering with another witness; 
admitted) ; 
,,"CW York: 1847. People t. Austin. 1 Park. Cr. 
C. 156 (an offer by deceased's father to com
pound for the former's death was held inad
missible indl'pcndently. yet admissible to con
tradict denials of it by the \\;tness. as not 
.. collateral" because it showed "corrupt or 
re\'engeful feelings"); 1882. Schultz v. R. Co .. 
80 N. Y. 248 (procuring another witness to 
testify falsely. admitted) ; 
!,'tyrth Carolina: 1842. State 1'. Patterson. 2 
Ired. 35:3 (" the temper. disposition, or con
durt of the witnl'ss in relation to the case or the 
partieR": Iwre. whether the \\;lnI'SS had been 
paid for comiflg from another State to testify. 
allowed): 1t:;71. Clark to. Clark. 65 N. C. 661 
(" Had the question upon CroS8-Cuminatioll 
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§ 1022 TESTIMONIAL IMPEACHMENT [CRAP. XXXIV 

1867, WELLS, J., in Day v. Stickney, 14 All. 258: "The credit of a witness, upon whose 
testimony in part the issue is to be determined, is not merely collateral, and cannot be 
immaterial. The weight of his testimony with the jury may depend entirely upon their 
supposition that he is under no influence to prevaricate. If he is prejudiced for or against 
one of the parties to the suit, or has a strong purpose or feeling of interest in relation to the 
matter in controversy, it is a circumstance which may materially affect his testimony. 
. .. Under the English rule requiring that the witness should himself be interrogated a~ 
to his interest, bias, or hostile feeling, before other witnesses could be called to prove it by 
his declarations, such proof always involved a question of [sel£-J contradiction, and was gen
erally treated in this secondary aspect alone. But the whole investigation relating thereto 
was regarded as belonging to the province of impeachment. Its character is the same 
although the contradiction be omitted." 

1881, ELLIOTT, J., in Johnson v. Wiley, 74 Ind. 239: "It can make no difference whether 
the motives arise from hatred, interest, or affection; the principle is the same. If it be 
proper to contradict a witness by proving that statements have been made indicating 
hostility and enmity, it surely must be competent to prove statements showing that the 
impartiality of the witness is affected by motives arising from friendship, affection, fear, 
or interest." 

Two special cases need mention. (1) In the early part of the 18005, little 
discrimination was showll between difl'erent sorts of facts tending to dis
credit; and thus facts indicating Corruption or Bias were occasionally treated 
as facts afi'ecting Moral Character, and therefore such prior Self-Contradic
tions were excluded. This is seen in some of the earlier English rUlings;2 
but in Attorney-General v. Hitchcock this misunderstanding was cleared up, 
and the distinction between Bias or Corruption and Character was firml~' 
settled. (2) In some instances for example, showing previous connection 
of a rape-prosecutrix with third persons the fact may be regarded either 
as afl'ecting her ~Ioral Character as witness (anie, § 979) or as affecting the 
probability of her consent (anie, § 200); in the former "iew, a Self-Contra
diction would not be admissible, while in the latter view it would be admis
sible if the jurisdiction in question recognized the admissibility of that class 
of evidence. But Courts differ on that point; thus, the propriety of using 
been general •• Are your feelings towards the 
plaintiff friendly or unfriendly?' and the an
swer been • My feelings towards him arc 
friendly'. evidence in contradiction might 
have been offered as tending to show the 
animus. . ., But when the cross-cxamina
tion, instead of being general. d(,8('ends to 
particulars. then the party is hound by the 
answer and cannot he allowed to go into 
evidence • aliunde' in order to con trndict 
the witness": this distinction is unsound): 
1901. Carr r. Smith. 129 N. C. 232. 39 
S. E. 831 (expressions indicating bias. hl'ld 
('ollnteral, where the witness was a party) : 
Ohio: 1884, Kent v. State. 42 Oh. St. 428. 431 
(bias. etc.; admissible): 
Pennsvlrania: 1865. Gnines v. Com .• 50 Pn. 
:326. 328 (statements showing the witness pos
sibly the renl murderer and thus motivated to 
divert BUspicion from himself. admitted) : 

South Carolina: (sec the cases in th!' note anle. 
§ 1021) ; 
Tenncs8ee: 1905. Creeping Bear v. State, 113 
Tenn. 322. 87 S. W. 653 (here the witness had 
asked people not to sign a pnrdon for the de
fendant) : 
Vermont: 1862. Hutchinson v. Wheeler. 35 Vt. 
340 (bias: admissible); 1869. Ellsworth v. 
Potter. 41 Vt. 690 (snme) ; 
lTiroinia: 1882. Langhorne v. Com .. 76 Va. 
1019 (bins. admissible: but limiting the evi
dence to declarations directly expressing 
hostility) . 

Presumably. the impeachino witness hil1l8ell 
mny also be impeached bY!l prior contradictory 
statement of whnt he now says the first witness 
said: i.e. this will not be' a collateral matter: 
1881. State v. Lawlor. 28 Minn. 222. 9 ~. W. 
698 ("at least within reasonable limits"). 

2 Particularly in Harris v. Tippett. allte, 
§ 1005. 
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a Self-Contradiction will there depend on the view taken by the Court of the· ' 
other controversy. 

§ 1023. Cross-examination to Self-Contradiction, without Extrinsic Testi- / 
mony. Suppose that the witness is asked, "Did you at such a time and 
place say the contrary? ", the matter being a collateral one; is this much 
allowable, provided no attempt is made by outside testimony to prove the 
self-contradiction if it is denied by the witness? " 

It has been sometimes said that even this much i.e. the attempt to prove 
the collateral self-contradiction by the witness himself is not allowable.1 

But on the principle there seems to be no objection. The reasons invariably 
advanced by the Courts (ante, § 1019) have reference solely to the formation 
of a new collateral issue for outside testimony; i.e. if the ,vitness deny the 
prior utterance, the impeacher would proceed to prove it by other witnesses 
and the impeached would wish to disprove it by other witnesses, and it is to 
this process that the objections of Unfair Surprise and Confusion of Issues 
apply. They do not apply at all where the impeacher merely seeks to prove 
the utterance by the witness himself and rests content with the witness' ad
mission or denial. 

There is therefore no objection, either of principle or of policy, to such an 
attempt to prove the self-contradiction by the witness himself.2 

::\Ioreover, it is not uncommon to obtain, by cross-examination alone, an 
adequate exposure of the witness' inconsistencies; and no artificial limits 
should be set for its employment.3 The following passages illustrate what 
may sometimes be thus effected: 

1664, Turner's Trial, 6 How. St. Tr. 565, 606; it was vital to the defendant's case that 
he was at home on Thursday night and absent Friday night; his maid-servant being called 
for him, L. C. J. HYDE: "Did your master go forth on 'Friday night?" Maid: "No; 
he was at home and in bed all that night tiJIS in the morning; and Thursday night before." 
Defendant: "A siJIy soul, she knows not what she says." L. C. J. HYDE: "I will ask 
you again; was your master I!t home on Friday night?"; Maicl: "No, I think he was not." 

§ 1023. 1 1856. Gilbert v. Gooderham. 6 
U. C. C. P. 46 (Draper. C .• r.: "It "ery fre
quently happens that questions which in 
strictness are irrelevant nre put and answered 
without objection. But I take thl' rule to be 
clearly established that no question can be 
legally put to a witness on cross-examination 
for the mere purpose of ~ontradicting him. 
And if such question be put. the answer is con
c1usiv;)"); 1905. Starke to. State. 49 Fla. 41. 
37 So. 850; 1849. Sca,'Y v. Dearborn. 19 N. H. 
356; 1831. Jackson v. Wnrford. 7 Wend. N. Y. 
61: 1911. Chase v. Roosac T. & W. R. Co .• 85 
Vt. 60. 81 Atl. 236 (trial Court's discretion) ; 
1904. Illinois Steel Co. t·. Jclm. 123 Wis. 419. 
101 N. W. 399; 1824. Sturkie. E,;dence, I. 
189. 

Compure the examples cited ante. § 1006. 
11. 2. 

2 Accord: 1871. R. v. Holmes. 12 COlt Cr. 
143. per Kelly. C. B .• semble; 1899. Spring 
Valley v. Gavin. 182 III. 232. 5~ N. E. 1035 
(trial Court has discretion): 1847. Howard v. 
Ins. Co .. 4 Den. 50·!, 506. 

Compare also the ~ases cited ante. § 1006. 
For the propriety of repealino the matler of 

Ihe direct examination on the CTos8-examination. 
in order to involve the witness in self-contra.
dictions. see anle. § 782. 

• 1871. Tichborne v. Lushington. Heywood's 
Rep. 148 (crosso{!xamination of the claimant as 
to the rt'llSon for making his will in Australia; 
a good illustration); IS60. Wardlaw. J .• in 
Chapman v. Cooley. 12 Rich. 660 (" there is no 
difference in principle between his contra
diction of himself on the stand and outside of 
the court-house "). 
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§ 1023 TESTIMONIAL I:MPEACHl\!EXT [CHAP. XXXl\" 

L. C. J. HYDE: "'Vh~' did you say 50 before?"; Maul: "I cannot remember, sir." C. J. 
BRIDmIAN: "She knows her mastcr's mind." 

1811, Berkeley Peerage Trial, Sherwood's Abstract, 189, 192,273; the issue was whether 
Lord and Lady Berkeley were married before their eldest son W;\S born, and this again 
turned mainly upon the genuineness or forgery of an entry in the marriage-regigtcr made 
in the name of Hupsman, the parish vicar; Lady Berkeley claimed ib genuineness; Nicholas 
Hicl,s, an attorney, was offered to prove this, and swore convincingly, as being well ac
quainted with the writing; he was asked at the beginning of his cross-examination: .. Have 
you been conversing with anybody lately as to this hand\\Titing?" "I have not," the time 
of the trial being :\lay; "You have not been at Spring Gardens, [Lady Berkeley's residence,] 
lately, have you?" "I have not; not to converse with anybody 011 the subject"; "Have 
you been there?" "I have been there several times"; "'Vhom did you go to there?" 
"I saw Lady Berkeley." "Do you lUcan to say you have not talked ,,;th anybody since 
you came to London as to the manner in which Hupsman "Tote?" "I have not." After 
a long series of questions on other matters, the cross-examiner finally returned and asked 
how he carne to he a witness, when he said that he had told Lady Berkeley that he could 
identify the rcgister-cntry; "When?" ·'1 think in the month of April." "It was in Spring 
Gardens you went to Lady Berkeley?" "Yes";" And you there told her you could SWCI\f 

to Hupsman's handwriting!" "Yes"; "And that was what passed between you?" 
"Yes" j whereupon his first answers above were read; and he was later committed to 
Newgate for contempt of the House. 

3. Preliminary Waflling Necessary 

___ § 1025. Reason of the Rule. It has been already noticed (anie, § 1019) -\. that, to obviate the objectiun of Unfair Surprise, a natural expedient is to ask 
Ii J the witness, whilc on the stand under cross-examination, 'whether he made the 
~pposed contradictory sutlCtmellt. He is thus warned that it will be· offered 
. against him by testimony later produced; and he may thus either prepare 

to deny it, if he claims not to have made it, or explain it, if he admits having 
made it. The reason and the nature or this preliminary question and warning 
have orten bcen explained by the judges: 

1820, ABROIT, C .. J.. in The Quecn'.v Casc, 2 B. & n. 313 (s. c. Queen Caroline's Trial, 
Linn's ed., III, 2.'>!»): .. If it be intended to bring the credit of a witness into question by 
proof of anything he may have said or declared touching the cause, the witneBs is first 
asked, upon cross-examination, whether or no he has said or declt.red that which is intended 
to be proved. If the witness admits the words or declarations imputed to him, the proof 
on the other side becomes unnecessary, and the witness has an opportunity of giving such 
reason, explanation, or exculpation of his conduct, if any there may be, as the particular 
circumstances of the transaction may happen to furnish; and thus the whole matter is 
brought before the court at once, which in our opinion is the most convenient course .... 
[If the ,,;tness denies the utterance or claims the privilege of silence}, the proof in contra
diction will be received at the proper season. But the possibility that the witness may de
cline to answer the question affords no sufficient reason for not giving him the opportunity 
of answering and of offering such explanatory or exculpatory matter as I have before 
alluded to; ... not only for the purpose already mentioned, but because, if not given in 
the first instance, it may be whoIly lost, for a witness who has been examined and has no 
reason to suppose that his further attendance is requisite often departs the Court, and 
may not be found or brought back until the trial be at an end. So that, if .~\'idence of dus 
sort could be adduced on the sudden and by surprise, without any previous intimation to the 
witnes~ or to thp. party producing him. great injustice might be done •... and one of the 
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great objects of the course of proceeding established ill our courts is the prevention of 
5urprbe, as far as practicable, upon any person who ma~' appear therein." 

1851. R\XXf;Y, J., in King v. Wick." 20 Oh. !)1: "In addition to the reasons alread~' 
stilted [the fairness of giving opportunity for explanation), others equall~' cogent could be 
given. To make the truth manifest upon the issues joined between the parties is the 
object of all evidence. This testimony has no direct bearing upon any disputed fact, but 
raises a ceIIateral issue upon the credit to be given to a witness, and with all collateral. 
issues, is calculated to divert the minds of the jury from the points on contro\'ersy in the' -
case. Such collateral inquiry may and often will become necessary; but it should be 
avoided where it can be, and J firmly believe it may he avoided in a majority of cases 
where the inquiry is first made of the witness himself, either by his confessing such con
tradictory statements or giving such explanations in regard to them as wiII convince the 
party that nothing is to be made by pursuing the matter further. Again, witnesses Iti"o:: 

required, willing or unwilling, to come into court and testify. They should appear there 
under the full confidence that their feelings and reputations will be respected and pro
tected, so far as i~ consistent with the ends of justice. The witne~s suddenly finds him
self on trial for his veracity. . .. A word imperfectly heard, forgotten, or omitted, may 
change his whole meaning, and make him say what he never thought of. . .. [A bitter 
strife may ensue) which might all have been avoided h~' one minute's explanation in the 
first instance from the party implicated in the presence of those brought to impeach him." 

§ 1026. History of the Rule. But this rule is by no means an immemorial 
tradition. The reasons above explained were not worked out until well into 
the 18005. The rule, as a rule, ma~' be said to have had its birth with the 
response of the lTudges in The Queen's Case (quoted abo\"C) in 1820. This 
utterance is said to have come as a surprise to the Bar; and up to that time 
no established requirement of the kind existed. l :\one of the treatises by 
practitioners, English or American, published prior to The Queen's Case men
tions such a proviso. Add to this that, in all of the New England jurisdic
tions. the continuous traditions of practice down through the first half of the 
1800s recognized no such requirement,2 that in such others of the original 
States as Pennsylvania and New Jersey the rule has never found fuvor,3 and 
that in New York,4 Virginia,S and Georgia 6 traces of a similar sort appear.7 

§ 1026. I It is said by Church, C. J .. in 22 even now I do not find it naturalized anywhere 
Conn. 267 (1853) nnd by Parker. C. J .. in 17 except here"); K. ll. 1851. Titus v. Ash. 24 
Mass. 160 (1821). that the practice in England N. H. 331; 1857. Cook f. Brown. 3·1 N. H. 471: 
before The Queen's Case WIU! not established. Me. 1831. Ware ~. Ware. 8 Green!. 52. semble; 
but that the rircuits and judges differed. So 1850. Wilkins v. Bnbber~hall. 32 Me. 184: 
far as extant decisions go. the mat.ter seems to 1867. New Portland r. Kingfield. 55 Me. 176; 
have been left. unnoticed: 1732. Pendrell v. R. I. 18:33. Avery's Trial (Newport). It. 1.. 
Pendrell, 2 Str. 925 (preliminary question not Hildreth's Report. 90 (before Eddy. C. J .. 
8POken 00: 1761, Wrigbt v. Littler. 3 Burr. Brayton. Bnd Durfee. JJ.: "this question had 
1247. 1255 (a dying declaration hy an attesting been settled a year ago ut Providt'nce. where it 
"itness that he had forged the ,\il1; no require- was decided" that the witness must first be 
meni of this sort is spoken 00. IlBked: counsel inti'l1ated that the prior prac-

: /01(%38. 1821. Tucker v. "'elsh. 17 Mass. tire had boclI to the contrary). 
160; 1852. Gould v. Norfolk Lead Co .• 9 Cush. • 1830. Fries t'. Brugler. 12 N. J. L. 80. 
347 (Shaw. C. J.: "that is the English rule. but. semble; 1872. Walden r. Finrh, 70 Pa. 463. 
we haye always adopted a different rule ") ; • In People v. Moore. 15 Wend. N. Y. 422 
1855. Com. v. Hawkins. 3 Gray 465; 1867, Day (1836). the rule seems to have been forgotten. 
o. Stic!:.ley. 14 All. 260; Conn. 1853. Church. • 1855. Unis r. Charlton. 12 Gratt. Va. 497. 
C. J., in Hedge v. Clapp. 2 Conn. 266; VI. • 1846. Sealy ~, State. 1 Kelly Ga. 218 (left 
1847. Davis. J .. in D.wner v. Dana. 19 Vt. 345 undecided). .' 
("at that time [18211 I think no lawyer in ' See a forcible opinion by Church, C. J .. in 
Vermont hlO heard of such a rule here. and Hedge v. Clapp. 22 Conn. 266 (1853). 
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We may believe, therefore, that, as a requirement indispensable, the doc
trine is an innovation dating from 1820. Thus, it may be fairly expected to 
stand upon its merits, and not upon long traditional membership in our sys
tem of evidence; and it is worth while to appreciate this, for the rule is open, 
in its more recent arbitrary form, to serious objection. 

§ 1027. Objections to the Rule. The objection in brief is that in many 
cases it is impossible for the impeaching party to ask the question while the 
witness is on the stand, because it is often not until after the testimony is 
delivered that the prior contradictions are brought to the opponent's notice, 

---...:-~-; 
and thus, wherever the witness becomes unavailable by death or absence, the 
contradictions cannot be used. As there is at least an equal chance that the 
alleged contradictions were really uttered and cannot be explained away, it is 

r 
a poor policy tha! favors exclusively the witness to be impeached by exempt-

him from iinpeachment; justice demands with equal force that the im
ing party, if acting in good faith, should not be invariably the one to 
, under a rigid enforcement of the rule. This argument has been well 

expounded in the following opinion: 

1847, D.WIS, J., in Downer v. Darw., 19 Vt. 345: "Were the question 'res integra', I con
fess I could see no advantages to the cause of truth and justice, from the adoption of this 
rule of evidence, which are not equally well secured by the old practice of allowing the 
party whose witness has in that way been attacked to recall him, if he chose. for the pur
pose of contradicting or explaining the conduct or declarations imputed to him. Indeed, 
I have seen no objections of consequence to that course, except that it may sometimes 
happen that the witness may have departed from court supposing his attendance no longer 
necessary. Such an objection practically is entitled to very little weight, as it would be 
provided against by requiring, as is in fact generally done for other reasons, witnesses 
to remain in court until the testimony is finished. On the other hand, this rule would be 
productive of intolerable mischiefs, were it not mitigated by the somewhat awkward and 
inconvenient expedient of suspending the regular course of testimony, for the purpose of 
recalling the 'witness proposed to be impeachell and laying a foundation for the impeach
ing testimony by interrogating him whether he did or said the things proposed to be proved. 
Besides, the privilege of doing this will be lost in all those cases where the witness has 
left court and cannot be found; the opposite party has every inducement to cut off this 
opportunity by immediately discharging all such as he may have reason to suspect are 
liable to be impugned. In addition to this, the avowed attempt to produce self-impeach
ment, made of course in a tone and manner e\·incing distrust of the general narrative, too 
often both surprises and disconcerts a modest witness. He answers hastily and con
fusedly, as is natural from having such a collateral matter hastily spring upon him. Every
one conversant with judicial proceedings must have often observed with pain an apparent 
contradiction produced in this way, when he is satisfied none would have existed under a 
different mode of proceeding. . . • To my mind these considerations present very formi
dable objections to the practice first authoritatively developed on the trial of the Queen 
in the House of Lords." 

A due consideration for these arguments leads to the conclusion that in gen
eral the preliminary question should indeed be put, before producing the 
alleged contradiction; but that this requirement, instead of being rigid and 
invariable, should be open to exceptions, and shouM be; dispensed with, in the 
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Court's discretion, where the putting of the question has become impossible 
and the impeaching party has a.cted in good faith. This sensible form of the 
rule is, however, in "ogue in a few jurisdictions only. The modern tendency 
has been to enforce the rule with inconsiderate and arbitrary rigidity. To-

• 
day it does, upon the whole, as much evil as good, and it is to be hoped that a 
reaction will some day manifest itself. 

§ 1028. State of the Law in the Various JUrisdictions. l In all but a fe\\: ... · 
. 

-
§ 1028. I The rule is sanctioned. where not the circumstances of time and persons present. 

otherwise noted: as correctly as the examining party can prescnt 
E~GLAND: 1820. The Queen's Casc. 2 B. & them "); 1854. Drenncn r. Lindsey. 15 Ark. 

B. 313. by all thc Judges; 1837. Andrcws D. 361; 18n. CoIiins 11. Mack. 31 Ark. 6!l4; 
Askey. 8 C. & P. 7; 1840. Carpenter t'. WaIl. 1881. Griffith 1'. State. 37 Ark. 328; 1896. Car-
II A. & E. 803 (where in a seduction suit a for- pcnter 11. State. 62 Ark. 286, 36 S. W. 900; 
mer admission of the plaintiff's daughter that California: C. C. P. i872. § 2052 ("before thi~ 
B. had seduced her was subjected to this rulc. can be done. the statement~ must be related to 
though it had also legitimate effect as showing him. with the circumstances of times. places. 
lightness of conduct; the Court do not say and persons present. and he must be asked 
that the rule would have been foregone had the whether he made them. and if so. allowed to 
other purpose of the evidence been the chief or explain them "); 1866. Rice v. Cunningham. 
the sole one; and it is not cleur just when the 29 Cal. 501; 1875. Leonard 11. Kingsley. 50 
line is to be drawn); St. 1854. c. 125. § 23 (" If Cal. 658; 1892. Young t'. Brady. 94 Cal. 130. 
a witness. upon cross-examination as to !I 29 Pac. 489; 1895. People r. Chin Hane. 108 
former statement made by him relath'e to the Cal. 597. 41 Pac. 697 (applied to an offer to 
subject-matter of the cause. and inconsistent show that one identifying the accused as a 
with his present testimony. does not distinctly murderer had at first identilled a different per-
admit that he has made such statement. proof son); 1897. People v. Wade. 118 Cal. 672. 50 
may be given that he did in fact make it; but Pac. 841 (under § 2052. C. C. 1' .• asking is nec-
hefore such proof can be given. the circum- essary) ; 
~tances of the supposed statement. sufficient to Colorado: 1896. l\-Iullen r. McKim. 22 Colo. 
designate the particular occasion. must be 468. 45 Pac. 416; 1909. Jaynes v. People. 44 
mentioned to the witness. and he must be asked Colo. 535. 99 PIIC. 325; 19M!. Coplin v. People. 
whether or not he has made such statement ") ; 67 Colo. 17. 185 Pac. 254 (rule applied) ; 
St. 1854. c. 125. § 22 (like the last half of ib. Connecticut: 1853. Hedge r. Clapp. 22 Conn. 
§ 23. 8upra. for ad\'erS<' witnesses). 266 (required. but subject to exceptions); 

CANADA: the statutes are like the English 1875. Stllte v. North. 42 Conn. 79 (similar); 
statute supra: Dom. R. S. 1906. c. 145. E\'id. 1875. Tomlinson v. Derb~·. 43 Conn. 211 
Act. § 11; t1/ta. St. 1910. 2d sess .. Evidence (similar); 1909. Adams v. Herald Pub. Co .• 82 
Act. c. 3. § 21; B. C. Rev. St. 1911. c.78. § 17; Conn. 448. 74 A tl. 755 (the prior warning is not 
N. Br. Cons. St. 1903. c. 127. § 16; NclL'!. indispensable. if the trial court "was of the 
Cons. St. 1916. c. 91. § 8; N. Sc. Rev. St. 1900. opinion that the ends of fairness and justice 
c. 43; Onto Rev. St. 1914. C. 76. § 18; P. E. I. would thereby be best sen'ed"; following 
St. 1889. C. 9. § 16; Quc. 1876. Decary 11. Hedge 11. Clapp); 
Poirier. 20 Low. Can. Jur. 167; Sask. R. S. Florida: Rev. G. S. 1919. § 2710 (" the cir-
1920. C. 44. § 33; Yukon: Consol. Ord. 1914. C. cumstances of the supposed statement. suffi-
30. § 41. cient to designate the particular occasion. must 

U~[TED STATES; Federal: 1840. McKinney be mentioned to the witness. and he must be 
r. Neil. 1 McLean 537; U. S. r. Dickinson. 2 asked whether or not he made such state-
McLelln 32!l; Chapin 1'. Siger. -1 McLean 381 ; ment"); 
Conrad r. Griffey. 16 How. 46; 1858. U. S. ~. Georgia: 1846. Sealy V. State. 1 Kelly 218 (left 
Holmes. 1 Cliff. 114; 1890. Chicago. M. &: St. undecided); 1849. \ViIIiams v. Turner. 7 Ga. 
P. R. Co. t·. Artery. 137 U. S. 519. 11 Sup. 129; 351 (required); Johnson r. Kinsey. 7 Ga. 429; 
1893. Hickory v. U. S .• 151 U. S. 303. 309. 14 Williams 11. Chllpman, ib. 470; Rev. C. 1910. 
Sup. 334; 189·1. Mattox r. U. S .. 156 U. S. 237. § 5881. P. C. § 1052 ("with as much certllinty 
245. 15 Sup. 337; as possible to the time. place. person. and cir-
:llabama: 1840. Lewis t·. Post. 1 Ala. 69; cumstances"); 
.Haska: Compo L. 1913. § 1502 (like Or. Laws Hawaii: Rev. L. 1915. § 2619 (like Eng. St. 
1920. § 8(4); 1854. C. 125. § 23) ; 

ArTronsaa: Dig. 1919. § 4188 "Before other Idaho: Compo St. 1919, § 8039 (like Cal. C. C. 
e\'idence can be offered of the witness having P. § 2052); 
made at another time a different statement. he IlliMis: 1845. R~gnier V. Cll bot. 7 III. 41; 
must be inquired of concerning the same. with 1856. Sigsworth fl. Coulter. 18 Ill. 205; 
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Indiana: 1839. Doe~. Reagan. 5 Blackf. 219; 
1843. McIntire v. Young. 6 Blarkf. ·197; 1861. 
.Judy 1". Johnson. 16 Ind. 3il; 1862. Hill D. 

Goode. 18 Ind. 207. 209 ; 
Iowa: 1880. Hichmond v. Sundburg, 77 Ia. 258. 
42 N. W. 184; 1805. Klotz r •• Tumcs. 96 Ia. I, 
64 N. W. 648; 
Kansas: 1872, State v. Horne. 9 1\:an. 128 (re
quired); 1888. Hughes t'. Ward, as Kun. 454. 
16 Pac. 810. semble (not required) ; 
Kentucky: C. C, P. ISD5. § 5<)8 ("circum
stances of time. place. lind persons present. :;s 
correctly as the examining part.y ean present 
them "); 1883. Craft v. Com.. 81 Ky. 250 
(Code rule held applicable tn criminal casc~) ; 
Loui'51:ana: IS53. State r. Cazeau. 8 La. An. 
115; 1880. State v. AngC'h :l2 La. An. 408; 
1895. State v, .Johnson. 47 La. An, 1225. 17 So, 
789; 1896. State v. Dclalleu\·iIle. 48 La. An. 
502. 19 So. 550; 
Maine: 1831. Ware t'. Ware. 8 GreenL 52. 
lIemblc (not required); 1850, Wilkin~ v. Dabber
shall. 32 Me. 184 (same); 1867. Xew Portland 
v. Kingfil!ld. 55 Me. 176 (same); 1920. Currier 
I). Bangor R. & E. Co .. 119 !\:Ie. 313. III At!. 
333; 
M(lryland: 1830, Frnnklin Bank v. Xavig. Co .• 
11 G. & J. 35; 1843. Whiteford 1'. DurckmYC'r. 1 
Gill 139; 1890. Brown v. State. 72 1\ld. 475. 20 
AtI.140; 18D6. Peterson t'. State, 83 Md. 104, 
34 AtL 834; 
Massachusetts: here, dowlI to 1869. the ques
tion was not required at all (the early dtations 
arc gh."en ante, § 1026, note); in that year (\ 
statute ac\opted the requirement where one's 
own witness was to he contradided: St. 1869. 
c. 425; Gen. L. 1920. c. 2:3:3, § 2:1 (" hefure 
proof of such inconsistent statements is given, 
the circumstances thereof sufficient to designate 
the particular occasion shall he men ti'JDed to 
the witness, lind he shllll he asked if he has 
mnde such statements, and if ~o. shall be al
lowed to explain them "); IS69, Ryerson v. 
Abington. 102 Mass. 526. 531 (applies the 
statute strictly); Illi6, Newell v. Homer, 120 
Mass. 2i'7, 283; 1883. Com. v. l'hyng. 134 
Mass. 191, 193 (mentioning person ouly. with
out time or place, and with no reason for the 
omission, is not sufficient); 18S5. Batchelder v. 
Batchelder, 139 Mass. I, 2!l N. E. 61; but for 
an opponent's witlless, the old rule remains un
nltered: 1871. Blake v. Stoddard, 107 Mass. 
111; 1895, Can'iIIe v. Westford. 103 Mass. 
544, 40 N. E. 89·1; 1898. Allin v. Whittemore, 
171 Mass. 259, 50 N. E. 618; 
J.lichillan: 1842, Sawyer v. Sawyer. Walk. Ch. 
48; 1852, Smith v. People. 2 Mich. 415; 
Minne8ota: 1869. State v. Staley, 14 Minn. 114; 
.iVisBouri: 183D, Garrett v. State, 6 Mo. 2, 4; 
1851. Clementine v. State, 14 Mo. 115; 11;58, 
State v. Dalton, 27 Mo. 15; 1860, State v. 
Davis, 29 Mo. 397; 1868, Stato v. Starr, 38 
;\10. 279; 1920. Kersten ~. Hines, 283 Mo. G23. 
223 S. W. 586 (policeman's self-contradictory 
report of a crossing accident; excluded for 
lack of prior question) ; 

Montana: Rc\·. C. 1921. § 10669 (like Cui. C. 
§ 2052) ; 
NelJraska: 1890. Wood Rh'er Bank r. Kelley, 
20 Nehr. 597, ·10 N. W. 86; 1892, Hanscom D. 

Burmood, :35 Kobr. 506. 53 N. W. 371; 11;96. 
Columbia Bank r. Rice, 48 Nehr. 428. 67 N. W. 
165 ; 
New llampshire: 1851. Titus v. Ash, 24 N. H. 
331 (not required); IS57. Cook 1>. Brown. 34 
N. H. 4il (same); 1005. Villineu\'e v. Man
chester St. R. Co .• 7:J N. H. 250. 60 Atl. 748 
(same as Titus t'. A~h); 1021. Th<Jmpson D. 

Morin Co., N. H. ,114 At!. 27·1 (Titus D. 

Ash followed) ; 
New Jersey: 1830. Fries v. Brugler, 12 N. J. L. 
80. semble (not required) ; 
New Mexico: Annot. St. 1915, §§ 2178. 218!) 
(" the circumstances of the ~upposcd state
ment, sufficient to de:;ignate the particular oc
casion, must be mentioned to the witness. and 
he must be asked whether or not he did make 
such statement") ; 
New York: 1837, Evcrscn D. Carpenter. 17 
Wcrid.:·420, semllle; 1847. People v. Austin. 1 
Park. Cr. C. I5\); People r. Jn~kson. 3 Park. 
Cr. C. 5DS; IS5!>. Stephens~. People, 19 N. Y. 
570; 1871. Sloan r. R. 0) .• 45 N. Y. 127; 
1872. Gaffney T. People. 53 N. Y. 423; 1872, 
Height D. People, 50 N. Y. 394; 
North Cllro!ina: IS·12. State r. Patterson, 2 
Ired. 354; 1847, Pipkin v. Bond. 5 Ired. Eq. 
101; 1848. Edwards v. Sullivan. 8 Ired. 304: 
1856. Hoopcr v. Moore. a Jones 429; IS69. 
State t'. Kirkman. 03 N. C. 2-18; 1876. State r.. 
Wright, 75 N. C. 440: 1879. Jones D. Jones. 80 
N. C. 240. 2·!7 (not necessary for points "perti
ncnt and material to the inquiry", as dis
tinguish!'d from statements in .... olving bins. 
etc.); 1881. Rhea v. Denver. 85 N. C. 337. 
339 (same); 1882. Black v. Baylees, 86 N. C. 
527.534 (sume), 1884. State v. ~lills, 91 N. C. 
581. 598 (snme); 1890, Statll v. !\lorton, 107 
N. C. 890. 12 S. E. 112 (same); ISD7. Burnett 
v. R. Co., 120 N. C. 517, 26 S. E. 819 (same); 
Ohio: 1851, King v. Wicks, 20 Oh. 89; 
Orcllol!: Laws 1!>20. § 864 (like Cal. C. C. P. 
§ 2052); 1895, State v. Brown. 28 Or. 147.41 
Pac. 1042; 
PCIlIlSY/l'allia: 1839. Sharp v. Emme. 5 Whart .. 
288. 300 (discretion of the trial Court); 1845. 
l\I"Ateer v. McMullen. 2 Pa. St. 32: 1845. 
Kay v. Fredrigal, 3 Pa. 221. 223 (dis(!retion of 
the trial Court); 1847. l\I"Kee v. Jones. 6 Pa. 
425, 429 (same); 1865. Gaines v. Com .. 50 PI'. 
328; 1872. Walden 11. Finch. 70 Pa. 436 (to be 
applied with discretion); 1874. Brubaker 1'. 

Taylor. 76 Pa. 83. 87 (" ill general". necessary) ; 
1879. Rothrock v. Gallagher, 91 Pa. 108, 113 
(discretion); 1898. Cronkrite v. Trexler, 187 
Pa. 100,41 At!. 22 (" It is now settled" that the 
matter rests in the trial Court's discretion); 
Philippine 181. C. C. P. 1901. § 343 (like Cal. 
C. C. P. § 2052); 1919. U. S. t'. Baluyot. 40 
P. I. 385. 406 (rule expounded) ; 
Porto Rico: Rev. St. & C. 1911, § 1527. 6277 
(like Cal. C. C. P. § 2052); 19Q.1. People v. 
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jurisFction.s. the r"tleis i'ccogni7-:ed. I~nd...i~ .~.!1for?cq as an iI),fJf!~iQ.Ie one~, . In 
a few jurisdictions its enforcement is left to the triar Co'tirt's discretion. In 
a few others it is not recognized at all. 

§ 1 029. Pre~i,~~jna.ry Q~_es~J"Q~L~J!~~_~~_.S~,~~ifi~_.~~ 1;Q.1jxn~J .Pl.l,!o.Q.e .. _!J.nd Per-
_ Bon. If the preliminary question is to be useful as a warning to enable the 

witness to prepare to disprove the utterance or to explain it away if admitted. 
it must usually specify some details as to the occasion of the remark. The 
witness may perhaps without this understand the occasion alluded to; but 
usually he will not, and in such a. case this specification of the details is a mere 
dictate of justice. The modern tendency of American Courts, however, is-to 
lose sight of the fact that this specification is a mere means to an end (namely, 
the end of adequately warning the witness), and to treat it as an inher~nt 
requisite, whether the witness really understood the allusion or not. The 
result of this is that unless the counsel repeats a particular arbitrary formula 
of question, he loses the use of his evidence, without regard to the substantial 
adequacy of the warning. Such a. practice is impolitic and unjustified by 
principle. Add to this that the same Court is seldom uniform with itself 
in the elements of this fetish-formula which it prescribes as indispensable; 
and it will be seen that the rule on the whole is apt to produce to-day in its 
application as much detriment as advantage. 

There are thus two ways of treating the rule that the details must be speci
fied: 1 (1) It may be treated as a gencral requirement that the witness' atten-

Diaz. 5 P. R. 41i (lUurd('r; C. Cr. P. § 245 
applicd); 
South Caroli7Ul: 1898. State v. Henderson. 52 
S. C. 4iO. 30 S. E. 4ii ; 
Tennessee: 183i. RidlIDond v. Richmond. 10 
Yerg. 346; 1848. Story v. Suunderil. 8 Humph. 
666; lSn. Colo v. State. G Buxt. 239; 
Texas: 1864. Ayres v. Dupre~', 2i Tex. 59!) ; 
Vermont: 1837, Pierce v. Gilson. 9 Vt. 222; 
1847. Downcr t'. Dana. 1!l id. 3-1-1; 1904. 1\1('
Kinstry t'. Collins. i6 Vt. 221. 56 Atl. 985 
(former testimony excluded. for lack of the 
inquiry to the \\;tness) ; 
Virgini{1: 1853. Worm('ley's Case. 10 Gratt. 
689. semble (rcquir('d); 185;;. Unis t'. Charlton'~ 
Adm'r. 12 Gmtt. 'i!li (Dnni('1. J.; "Cas('s ma)' 
be supposed in which the Courts may be 
strongly called upon to dispense with or to 
make exceptions to the rule; m.d I will not 
wldertake to say that special exigencies may 
not occasionally arise requiring the Courts to 
depart from the rule rather than to sacrifice 
justice by sternly adhering to it "); 1880. 
Davis v. Frank('. 33 Va. 42·1; St. 1889. Code 
1919, § 6215 (" the circumstances of the supposed 
statement. sufficient to designate the particular 
occusion. must he mention('d ") ; 
Washinuton: 1903. Brown v. Gillett. 33 Wash. 
264, 74 Pac. 38G (rule adopted) ; 
Wisconsin: 1858. KetchiugID!ln v. Stat." 6 Wis. 
426. 431; 1888, Welch v. Abbot. 72 Wis. 515. 
40 N. W. 223. 

§ 1029. I EXGLAxn: This part of the rule 
seems to have heen first Ilromulgat('d in 1829. 
in Angus t'. Smith. ]\100. & M. 4i4 (Tindal, C. 
,/.: "You mu~t n.~k him n.~ to the tim('. place. 
and person in\'olved in the ~upposed contradic
tion: it is not enough to n.~k him th(' general 
question whether h(' has ('\'er said so and 80"). 

CAX.\D.\,: I90i. R. v. Clarke. 38 N. Br. 11 
(the sufficiency of the question is in the trial 
Court'~ discrction; one judge diss.). 

UNITED STATES: 'fhe sta/ulory prori.iiotu< on 
this point have been already cited antc. § !O28; 
the judicial rulings are IlS follows; 
Alabama: 1840. Lewis 11. Post. 1 Ala. i3 (time 
and person: here the witness asked for specifi" 
cations. llnd the counsel refused them); 1S4.1. 
State 11. !l.lnrler. 2 Ala. 46 (where the witness 
had Leen asked as to statements to two named 
persons or any other; the two named were al
lowed to testify to contradictions. but not a 
third); 1847. How('1\ t'. Reynolds. 12 Ala. 128; 
1848. Moor(' t'. Jones. 13 Ala. 303; 1849, Car
lisle t'. Hunley. 15 Ala. 625 (time. place, and 
person); 1851. PO\\'('I\ T. State. 19 Ala. 581 
(time. place. and circumstances). 1851, Arm
titrong r. Huffstutler. 19 Ala. 53 (substance of 
the statement suffices); 1853. Nelson v. Iver-
son. 24. Ala. 15 (same; here the time stated wu.; 
held rensonably accurate for the purpose); 
1879. Atwell 11. State. G3 Ala. G4 (time, place. 
and persons present); 1897. Southern R. Co. 
v. Williams. 113 Ala. 620. 21 So. 328 ("But the 
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rule is not ironclad. that iH. it doe~ not r('
quire perfect precision as to either [time, place, 
circumstances, or persons]; when it is clear 
that the witness cannot be taken by surprise, 
an ample opportunity is pfforded to make any 
explanation desired. the predicate is suffi
cient ") ; 
Arkansas: IS81. Griffith r. State. 37 Ark. 332 
(time, placl', and person spoken to); 188a, 
Frazier 1>. Stall', 42 Ark. 70 (held suflicient, on 
the facts) ; 
CalzJQrnw.: 1860, Baker to •• Joseph. 16 Cal. 177 
( .. time, place. and the precise mutter"; .. time, 
plal'e, and occasion "); 1872. People t'. De\-!ne, 
44 Cal. 457 (time, pluce. and person); 1897, 
People 1l. Bosquet, 116 Cal. 75. 47 Pac. 879 
;statute applied); 1898. Plass v. Pla.~s. 122 Cal. 
<1. 54 Pac. 372 (" person~ present", construl'd) ; 
11:>98, Green 1'. R. Co., 122 Cal. 563, 55 Pac. 577 
(asking held not sufficient on the facts); 1901. 
iliorris v. Crandall, 133 CuI. 19, 65 Puc. 56S 
(questions held not specific enough); 1902. 
Sinkler t·. Siliun, 136 CuI. 356, 68 Pac. 1024 
(rule applied); 1915, Ash v. Sao Sing Lung. 
1 ii Cal. :J5G, 170 Pa". 843; 1919, McLaughlin 
t'. Los Angell'S R. Co., 180 Cal. 527. 182 Pac.-H 
(statement here held too variant from the state
ment subsequently offered til be pro\'ed) ; 
Connecticut: 1904. Bradley t'. Gorham, 77 
Conn. 211, 58 Atl. 698; 
Florida; 190a. Brown v. State. 40 Fla. 159,35 
So. 82 (question held sufficient on the facts, 
though no time was mentioned); 1907, Clintoll 
1>. State, 53 Fla. !lb. 43 So. :H2 : 
Georoia: 1849. Williams v. Turnl'r. 7 Ga. 351 
(time. place. person. and other circumstanl'es) ; 
1854. Wright I'. Hicks. 15 Ga. W7 (rejected on 
the (acts): 1861, Matthis v. State. 3:3 Ga. :lO 
(time. place. lind person) ; 
lllinoiB: 1853. Gotloff 11. Henry. 14 III. 3S6 
(time, plllce, and circumstances; yet not 
"eyery possible circumstance o( identity". but, 
such as will .. direct the mind of a witness of 
ordinary apprehension to them ") ; 1855. Galena 
&: C. U. R. Co. 11. Fay, 16 Ill. 569 (time. place, 
and perSOn, semble); 1864. Root t·. Wood. 34 
III. 286 (time lind place); 1866, Miner v. 
Phillips, 42 III. 130 (person only named: ex
cluded); 1867. Winslow v. Newlan. 45 III. 151 
(time, place. and circumstances); 1872. North
western R. Co. v. Hack. liO III. 242 (an omis
sion in a former statement; the question 
whether he had omitted as alleged. held nec
essary); 1877. Richardson v. Kelly, 85 III. 49:3 
(time and place) ; . 
Indiana: 1860. Joy v. State. 14 Ind. 141 (time. 
place, and person. etc.); 1864. Bennett t'. 
O'Byrne. 23 Ind. 605 (time sufficiently described 
on the facts); 1876, Hill v. Gust, 55 Ind. 51 
(time, place. and person); 1881. McI\Yllin v. 
State, 80 Ind. 72 (time and place omitted; 
question excluded); 1898. Roller 1l. Kling, 150 
Ind. 159, -1.9 N. E. 948 (excluded because the 
statement testified to was not called for in the 
Hame wrms as the prior question so as to admit 
of an answer "Yes" or "No"; this rule is 

• • 

en tin·ly too strict; it would reduce the process 
of getting evidence t.o a mumbling of prear
ranged formulas); 1915. Miller 11. State. 183 
Ind. 319. 109 N. E. 205 (question held not 
specific enough. on the facts; over-strict); 
Indian Terri/Dry: 1904. Standiff 11. U. S., 5 
Ind. T. 486. 82 S. W. 882 (" time, place. and 
other surroundings ") ; 
Iowa: 1852. Glenn t', Carson. 3 G. Gr. 529 
(time and place); IS59. State v. Ruhl. 8 b. 451 
(merely asking" whut he had sworn to"; ex
eluded); 1862. Samuels o. Griffith. 13 In. 109 
(time, plnce. person. and specific subiect); 
ISG3, Strunk t·. Ol'hiltree. 15 Ia. 180; 1868. 
Callanan I'. Shaw. 24 Ia. 454 (the witness was 
asked" what he thought he made oath to" be
fore. excluded); 1871. State v. Collins, 32 Ia. 
41 (time. place. and person); 1874. Nelson v. 
R. Co .. 38 In. 565 (admitted on the facts); 
1876. State v. Kinley. 4:1 In. 205 (time. place. 
lind person): 1876. Statt· r. McLllughlin. 44 Ia. 
sa (excluded because time was not mentioned. 
though p~rson was); 1908. Gibson v. Seney. 
138 In. 3S:l, 116 N. W. 325 (sufficient" if the 
witne~s understand~ that to which reference is 
made") : 
Ke7l/llcky; 1000. Helfrich L. &: M. Co. v. Bland. 
- Ky. • ii-l S. W. 721:1 (time. place. and per-
son): 1!l1l. Higgins t'. Com .• 142 Ky. 647. 1:14 
S. W. 11:~5: 
M arylalld: 18IJ7. Higgin~ I'. Carlton. 28 Md. 
1:38 (exrluded. on the facLs); 1873. Pittsburg 
&: C. R. Co. v. Andrews, 39 ;\!d. 335. 3:m. 354 
(admitted on the facts): 1806. Peterson v. 
State. 8:3 :\Id. l!J4. a·t Atl. 834 (time. place. and 
person) ; 
Michi{]an; 1852, Smith t'. People. 2 Mich. 415 
(time. place. and person); 1S80. Howard v. 
Patrick, 43 Mich. 121. 126. 5 N. W. S4 (time 
and place not 8uffieiently mentioned); 1895. 
People v. Considine. 105 i\Hch. 149. 63 X. W. 
196 (asking a stenographer to read from his 
minutes what the witness forrnl'r1y testifil'd 
about a certain transaction) ; 
Minnesota; 1868. State v. Hoyt. 13 Minn. 142 
(time, place. nnd person); 1887. Jones v. 
State. 65 Minn. 183 (time. place. and person); 
Missouri: 1870. Spaunhorst to. Link. 4u Mo. 
198 (time. place. lind person); 1886. State v. 
Heed. 89 Mo. 170. 1 S. W.225 (time. place and 
person); 1888, State v. Parker. 90 Mo. :l!)3. 9 
S. W. 728 ("time. place. etc."); 
NebriJ.8ka: 1890. Wood River Bunk v. Kelley. 
29 Nebr. 597. 46 N. W. 86 (time. place. and 
person); 1892, Hanscom t·. Burmond. 35 Nebr. 
506. 53 N. W. 371 (same); 1903, Barton v. 
Shull. 70 Nebr. 324, 97 N. W. 292; 
New Jersey; 1899, Union S. N. Bank v. Sim
mons,' N. J. Eq. ,42 At!. 489 (asking as to 
a part only will nd."Ilit proof of that part only) ; 
New York; 1847. People D. Austin. 1 Park. Cr, 
C. 159 (admitted. where nil the circumstances 
were mentioned except the name of the per
sall spoken to); 1855, Patchin v. Ins. Co .• 13 
N. y, 270 (substance of the statement suffices) ; 
1871, Sloan v. R. Co .• 45 N. Y. 127 (same; 
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tion be adeql!ately called to the alleged utterance, the trial Court to determine 
whether this has been done in a given case; this is the practice in England, 
Alabama, and Vermont, for example. (2) It may be treated as an invarI
able formula, the same for all cases; this is the unfortunate practice in mo& 
American courts. ' 

§ 1030. TestilUollY of l.ibsent or Deceased Witnesses; is the Requirement 
here also Indispensable'!' Suppose that it has become impossible to put th~ 
preliminary question on account orihe wit~ess'-iibsence-or-decease, or-some 
other circumstaiicc renoering-Irinni"iyw-Tmaviiimble;-'m-a) ... -tlfe question then 
be dispensed with and the self-contradiction be shown without further pro
viso? On this subject great difference of judicial 0 inion exists. 

It is to be obsen'ed that we are not ealing here with the case of an ordi
nary witness who has left the court-room after testif~'ing and cannot now be 
found for recall; that case is regarded as governed by the general rule alread~· 
examined; the witness is theoretically still a\'ailable for recall (post, § 1036), 
and it is the impeacher's own fault that he was not detained in court.! We 

lea\'ing it to the trial Court's discretion); 1881. 
H:lrt v. Bridge Co,. 84 ~. Y. 59 ("time. place. 
lind persons to whom or in whose presence ") ; 
Xorth Carolilla: 1!l03. State~. Crook. 133 N. C. 
6i2. 45 S. E. 564 (" the rule must not be iron
clud. and must not be reduced to a petty teclmi
cality"; here. the exact time held not nec
essary) ; 
Oreoon: IS'''!l. State t·. McDonald. 8 Or. Hi 
(stat.ute applied); 1882. Sheppard t'. Yocum. 10 
Or. 408 (construing" persons pr~sent" to melln 
"person to whom the statement was made"); 
1888. State r. Hunsaker. )(j Or. 499. 19 PIIC. 
605 (statute applied); 1896. State v. Ellsworth. 
30 Or. 145. 47 PIIC. 199 (time. place. and per
SOli; hut person is unnecessary if the state
ment is otherwise sufficiently particularizcd); 
1898, State t'. Welch. 3:3 Or. 33. 54 Pac. 213 
(question held specific enough); 1898, State v. 
Bartme~s. 33 Or. 110, 5-1 PIIC. 167 (" persons" 
nced Iwt be specified. in asking about former 
testimony); WOol. State 1'. Gray. 43 Or. 446. 74 
Pac. 927; 
South Carolilla: 1881. State v. White. 15 S. C. 
380. 390 (the place of making the statement 
must· be mentioned) ; 
South Dakota: 1896. State v. Hughes. 8 S. D. 
338. 66 N. W. 1076 (not only time. place. and 
person. but also the specific statements; ob
scure) ; 
Tennessee: 1851. Check v. WheatIy.ll Humph. 
558 (" time and occasion"; "time. place. Ilnd 
person "); 1873. Cole v. State. 6 Baxt. 239. 241 
(" time. place. Ilnd person . . . and also the 
wordd or their substance". with other phras-
• Ings) ; 
Texas: 1890. International & G. N. R. Co. v. 
Dyer. 76 Tex. 158. 13 S. W. 377 (time. place, 
and person) ; 
Vermont: 1879. State v. Glynn. 51 Vt. 579 
(Pllrtieularity of question is much in tbe Court's 

discretion); 1921. He Wood's Will. ' Vt. ' • 
115 Atl. 231 (question not specifying time. 
place. or person. excluded on croS5-Cxsmina. 
tion; unsound; the only time to enforce the 
rule is when another witness is called to prove 
the former statement) ; 
rirginia: 1902. Gordon 1'. Funkhouscr.l00Va.. 
675. 42 S. E. 677 (question naming time and 
person. but omitting place. held sufficient); 
Washinoton: 1!l05. State v. Strodemier. 40 
Wash. 608, 82 Pac. 915 (bere the Court went to 
the other extreme. and rehuked a prosecuting 
attorney because in laying the foundation for 
impeachment of the defendant by his forIller 
testimony he asked the stenographer for the 
testimony "at the trial of the State of Wash. 
ington r. Henry Strodemier"; this is finical: 
why might not the judge have tenderly sup· 
pressed all reference to the indictment in the 
present case. so as to prevent the unfortunate 
accused from being prejudiced by the grand 
jury's opinion of him); 
WisCOMin: I!lOO. MilIl!r v. Stute. 106 Wis. 156. 
81 N. W. 1020; 1!l04. Wysocki v. Wisconsin L. 
I. & C. Co .• 121 Wis. 96. 98 ~. W. 950. 

The following rulings seem reasonable; 
1876. R. v. Mailloux. )(j N. Br. 498. 50S. 511 
(pointing out that "he cannot be asked gen. 
erally to relate a conversation with another 
person. in order to enable the cross-examining 
counsel to discover" some \'ari:mce); 1868. 
Callanan to. Shaw. 24 lao 454, /Jupra (similar). 

Distinguish the question whether to the 
other witness. testifvi'llo to the self-contradiction. 
the question as to its tenor may be leading 
(ante. § 779) . 

§ 1030. I But even here. where the calling 
party hal' culpably dismissed the witness out 
of reach. the rule may be dispensed with; pOBt. 
§ 1036, note. 
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§ 1030 TESTIMONIAL IMPEACHMENT [CBAI'. XXXIV 

/I,re here concerned with cases wherc the witness' testimony is not given to 
the court orally and in person: thus, as required by the Hearsay Rule (post, 
§ 139B), it is solely because he is personally unavailable that his testimony 
can be presented ill this shape. There are at least five distinct situations of 
this sort: 1. Depositions; 2. Testimony-at-a.."Formcr·Trial";-3:-Dying Dec
larations, Statements against Interest, etc.; 4. Statements of an Attesting 
Witness to a Document; 5. Proposed Testimony admitted by Stipulation 
to avoid a Continuance. In all fJ.ye cascs,tbe..t~~!mo.EY C1UlDot be offer.ed in 
chief unl~s_s.:t.~e._~~·.it!1css is.per.so~Hdly unav~ilable. But there iii a distinction 
"lietween the first two and the last·three;' in the former the impeacher has had 
the benefit of cross-examination, or an opportunity for it, for otherwise the 
testimony would not be admissible (post, § 1371); while in the latter the im
peacher has had no such opportunity, the statements coming in as exceptions 
t9 the Hearsay Rule or as Judicial Admissions. It must also be observed, as 

'"to the first two, that, while at the moment in question the witness is unavail
able, yet at the time of taking the deposition or of the former trial the im
peacher mayor mny not have been aware of the alleged contradictory state-
ment, a material circumstance in the problem. 

\Yith these distinctions in mind, the arguments affecting each class of cases 
ma~' be examined. ,_ 

§ 1031. Same: (1) Depositions. The argument in favor of dispensing 
with the preliminary qucstion is that, as the impeacher usually canI,lot know 
precisely what answers the deponent will give, he cannot be prepared at the 
time of the deposition to inquire as to contradictory statements, and he will 
therefore be cut off absolutely and unconditionally from an~' sort of impeach
ment by self-contradiction, unless the present rule be dispensed with: 

IS47, DAVIS, J., in Downen:. Dana, 19 Vt. 346: "The rule thus applied [ofthe necessity 
of calling attention] would impose on a party wishing the privilege of impeachment the 
necessity of attemling, in person or by counsel, at the taking of every deposition to be used 
against him, with or without the State, which on any other account he mi~ht not bo dis
posed to do. Besides, in many cases the deponent may be wholly unknown to him; he 
may haye no knowledge of the matter to be testified to until actulllly given; the notice 
of the taking may be barely sufficient to enahle him to reach the plaee pcrhapii hundreds 
of miles distant. in season to be present. It would be idle under such circumstances to 
expect a party to be prepared to go through \~ith this preliminary ceremony. The result 
would be. he would be least able to shield himself against partial or false testimony pre
ciseiy when ~uch protection is most needed. It is true. the deponent, being absent from 
the trial, hears not the impeaching testimony and cannot be called upon to contradict or 
explain it. This £JIay be an evil. but it is unavoidable from the nature of the cllse. It 
would be a wor~e evil to deny the right of impeaching depositions unless under regulations 
which would reduce the right to a nullity." 

1872, AGXEW, ,J., in Waldsn v. Finch. iO Pa. 463: "The practice has arisen out of re
gard to the witness himself, to enable him to explain IIny seeming discrepal'lcy in his state
ments. Y~ it must necessarily have its just boundllry, or otherwise it leads to the sacri
fice of the interests of the parties litigant. In some cases a Court would feel bound to 
require the witness intended to be contradicted to he first examined and his attention 
called to the supposed contradiction. Yl't there arc others where an unbendiDi rule to 
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this effect would work great hardship. Thus, where, as in this case, the witnesses have 
already been examined under a rule or a commission at a distant place preparatory to the 
trial, it would often be difficult to foresee, sometimes impossible to foreknow, the ques
tions to be put to the witness on cross-examination in order to lay ground to contradict 
him. Indeed, in such cases unworthy \\;tnesses might be purposely examined at a dis
tan<'e in order to prevent the ground from heing laid. The names of the witnesses are 
seldom given who are examined under rules \\;thin the State, and e\'en when examined 
under commissions the witnesses arc not always named. It would be unjust to the party 
in such a case to deprive him of the opportunity of contradicting unworthy witnesses, We 
are therefore of opinion that those decisions of our own Court are to be preferred which 
hold that the question is one of sound discretion in the judge trying the cause upon the 
circumstances before him. Where the witnesses are all present, and the contradiction 
tends seriously to impair the credibility of the \\;tness or to reflect upon his character, a 
Court would feel bound to give him the opportunity of explanation or denial before suf
fering his testimony to be impeached by counter-statements, Under different cin'um
stances a Court would feel it proper to relax the rule." 

The answer offered to this argument is (1) that practically the opponent does 
know beforehand, in the ordinar~' instance, what an~' important witness is 
e:o..'Pected to testify to, and he is therefore sufficiently able to learn in advance 
about self-contradictions, and (2) that, even conceding that an incon\'Cnience 
may occur, yet this is far outbalanced by the abuses ",'hich would be possible 
if alleged self-contradictions could be brought into Court at a time when no.· 
adequate opportunity remains for denial or contradiction :-~ 

1855, DAXIEL, J., in Unis v. Charlton's Adm'r, 12 Gratt. 495: "The principal reason 
assigned by the leamed judge who delivered the opinion of the Court [in Dou'ner v. Dana, 
.mpra] for refusing to apply the rule to depositions is that such a practice would impose 
on a party ..... ;shing the privilege of impeachment the necessity of attending in person or 
by attorney at the taking of e\'ery deposition to be used against him within or without the 
State, which on any other account he might be disposed to do. This argument 'ab mcon
venienti' is not wholly without show of reason when urged in behalf of the exercise of the 
privilege of impeachment by a party who has had no notice of the taking, or who, though 
notified, did not attend at the taking of a deposition which he seeks to discredit, but seems 
to me devoid of weight when extended to the case of a party who was present at the taking 
of the deposition, and had thus the same opportunity of cross-examining the witness and call
ing his attention to the imputed inconsistent statements that he would or might have had 
in case the witness had been examined in court. . ., Tlte rule proceeds from a sense of 
justice to the witness; ... these reasons, it is obvious, apply just as forcibly to depositions 
as to oral examinations in court. And indeed there are considerations which urge the ap
plication of the rule to the case of an impeachment of a witness who has given his testimony 
in the form of a deposition, which may not Ilrise in an effort to discredit a witness who has 
been examined in court. In the latter case the witness usually remains in or about the court 
till the trial is concluded; and if an assault is made upon him by proof of inconsistent state
ments, he might, even before the adoption of the rule requiring him to be first examined 
as to such statements, be recalled and re-examincd by the Pill'ty in whose favor he had testi
fied; and he may thus have an opportunity of repelling or explaining away the force of 
the assault; whereas the witness whose deposition has been taken is usually absent from 
the scene of the trial, and has no shield against attacks on his veracity other than that pro
vided by the rule. . .. There are no peculiar considerations calling upon us to exempt this 
case from the operation of the rule; for it appear~ from the deposition that the plaintiff's 
counsel was not only present at the taking, but exercised on the occasion his privilege or 
cross-examining the witness." 
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1864, BRINKERHOFF, C. ,r., in Runyan v. Price, 15 Oh. St. 14: "It seems to me that a 
reason, in addition to any that I have yet heard stated, may be found in favor uf ollr COII

elusion in the following considerations. 'Dead men tell no tales'; and if the rule be once 
established that the testimony of a deceased witness may be impeached by giving in evi
dence declarations alleged to have been made by him out of court differing from those con
tained in his testimony and when he has had no opportunity for explanation, when all 
opportunity for explanation by him has passed away, when few will have the motive and 
none the power to vindicate his integrity and truthfulness such as he would have if living, 
it seems to me that temptations to perjury and subornatioll would be not a little increased 
by the comparative impunity with which those crimes might be committed. Sueh declara
tions at best arc the lowest kind of evidence, and the administration of justice will suffer 
little in any case by their exclusion i while, if admitted and they arc falsely alleged against 
a dead witness, it would hardly be possible ever to disprove them." 

It is hard to choose between these opposing considerations.! The truth 

§ 1031. I Federal: 1840, McKinnpy v. 
Neil, 1 McLean 547 (deposition 'ex parte'; .. it 
was in the power of the defendant on reading 
the deposition, to move for I' continuance on 
the ground tJmt he wished to tllke the deposi
tion of the witness in r:!gard to the statements, 
with a view of afterwards contrudicting him"; 
question held ; 1 

, 

suit, in which presumably the depositions were 
kept secret and then all .. published" at unce, 
and of which his remarks therciore were 
strictly truo!; so that his ru1ing in that ease at 
least was unimpeachable); IS{jO. Doe r. 
Wilkinson, 35 Ala. 470 (questiun illdi~pensa
hie; repudiating Holman v. Bank, 8I1prll); 
.. 1 rkaIISCU; : I/:iSl, Griffith v. State. 37 Ark. 330 
(question indispensable); Colomdo: 1895, 

; 1889. Ayers v. Watson, 132 Ryan t·. People. 21 Colo. 119. 40 Pac. ii7 
394:,401,10 Sup. 116 (there had been four (question indispensable); COlllll'cliclIt.' 1830. 

jury-trials of the case; the testimony of ono Daggett v. Tolman. 8 Conn. 171. 177 ('lues· 
John.on had been twice taken by the defend- tion dispensed with, the deponent not ha"ing 
ants by deposition, and the plaintiffs had cross- been cross-examined); 190{j, Chuny 1'. Hntch-
examined him on the deposition; before the kiss. 79 Conn. 104. 63 At!. 947, sU/lI,le (the 
fourth trial he died; and upon the fourth trial trial Court has discretion; the questiun 1I0t 

the plaintiffs offered, as inconsistent with his indispensahle where there is no danger of 
former-trial deposition used by the defendants. surprise); Georoia: 1849, .Johnson t'. Kinsey, 
another deposition of his, taken on a trial be- 7 Ga. 4:30 (question indispensable); 1849. 
tween other parties, many ~'ears before any of Williams 1'. Chapman. 7 Ga. 470 (same); 
the above four trials. The Court do not def- 1854, Wright ~. Hicks, 15 G:t. lU7 (s..'1me); 
initely say that even where it is impossible 1901, Raleigh & G. H. Co. v. Bradshaw, 113 
to call attention to the prior statement, the Ga. 862, 39 S. E. 555 (excluded. e,'l'n for a 
omission to do so wou1d be fatal, hut they de- contradictory utterance after the deposition 
clare it fatal in this case where Johnson's was taken); Kansas: 1878. Greer r. Higgins, 
deposition had been twice taken. "and no 20 Kiln. 4:24 (the contradiction was in another 
reference made to his former deposition, nor deposition taken two years before the other. 
any attempt to cnll attention to it"); Alabama: in a related aetion; question held iudispen-
184:7, Holman v. Bank, 12 Ala. ·109 (Ormond, sahle); Louisiana: 1858. Fletcher ". Henley, 
J., says "the rule by the very terms in which 13 La. An. 192 (a second commission WI'S sent 
it is proposed applies to the oral examination to call the attention of the deponent to con-
of witnesses; . . . it cannot in the nature tradictions, but he cou1d not be found; ad-
of things apply to such a case as this [chancery mitted in .... iew of this "seasonable, though 
depositions), because until the last deposition fruitless effort"); 1898, State v. Wiggins, 50 
is taken it eannot be known that therl' will be Ln. An. 3=30. 23 So. 334 (quelition indispensa-
any discrepancy between them"; while in hIe); JI aryla1ul: 1863, Matthews r. Dare. 
Howell v. Reynolds. 12 Ala. 131. he had said 20 Md. 269 (question indispensable); Mi~-
"we can perceive no rGason why a witness 80Uri: 1841, Able v. Shields, 7 Mo. 123, 124 
testifying in this mode [deposition of a party (question indispensable); 1865, Gregory r. 
answering interrogatoriesl should not be en- Cheatham, 36 Mo. 161 (question indispensa-
titled to the same protection liS if he had tcsti- ble, even where the statement was subsequent 
ned orally in the presence of the Court and to the deposition); 1913, Ebert 1>. Metropoli-
jUry"; the seU-contradiction of the learned tan St. R. Co., 174 Mo. App. 45, 160 S. W. 
judge (commented on in Doe 1>. Wilkinson, 34: (rule properly applied to a prior written 
infra) disappears when we observe thnt in the statement by deponent); New York: 1838, 
Holman case he had before him a Chancery Davis 1>. Kimball, 19 Wend. 441 (question held 
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seems to be that either rule, if inflexible, will occasionally work hardship. It 
is best to take the middle path, and to leave the matter to the determination 
of the trial Court, based on the needs of each case. But it is not to be won
dered that the authorities are divided. 

§ 10:32. Same: (2) Testimony at a Fonner Trial. Where the testimony 
to be impeached is that gil'cn at a formcr trial by a person now unavailable. 
the arguments for and against dispensing with the preliminary question are 
in effect the same as in the case of a deposition, except that there is less 
reason for favoring the impeaching party, since he would have had a better 
opportunity upon a trial than at It deposition to learn of the contradictor~' 
statements. The precedents arc few, but.!llore-harmoniousjn.Javoring_the'i' 
requirement.1 It is not clear-whClheFaglven Court would necessarily decide 
~questi~n in the same way both for a deposition and for former testimony.~ 

indispensable, even where the contradit'tioll People 1'. Compton, 132 CuI. 484, 64 Pac. 849 
was posterior in time; the reversal of the judg- (question illdispen~uble); Georoia.· 189.5. 
mont in 25 Wend. 260 does not seem to huve Shurp I'. Hicks, !)·1 Ga. n:!4, 21 S. E. 208 (ques-
atTN'ted this point); 18;}6, Stacy I'. Graham, tion indi:;pell~able); K"lliucky: 18Sa, Craft 
14 ~. Y. 4118 (deposition 'de benc'; here illt'nn- t'. Com., 81 Ky. :!5:? (question indispensable; 
sistellt statements. us well as a eonfe~sion of here the irupeachir;g evidenre was a confession 
the falsit.y of the depositinn, were offered; of the falsity of the testimony); 1910. Wils(;n 
the evidcnce being treated from both points r. Com .• Ky., 130 S. W. 7n3 (question required: 
of \'iew; question held indispensable); Ohiu: no authority cited); Ma,'sachuse/ts: 18:?1. 
ISG-I, Runyan v. Price. 15 Oh. St. 14 (question Tucker 1'. Welsh, 17 Mass. I(l4 (Parker. C. 
indispensable); 1851, Hazard v. R. L'o., :? R. 1. J.: .. ~uppf)SC a witne~s who has once testi-
62 (here the statute did not require notice and fied should afterwards :\('knowledlre the ful-
opportunity to <,ross-examine for deposition~ sit,\' of his statements. and then die; the party 
taken 100 miles distant; the Court said. "The interested in his testimolJ,\' might upon an-
question is whether this is an inflexible rule. ot.her trial pro"e what he had once said upon 
... The defendant could not cross-examine the stand under onth; und shall not the other 
the witness .... If he has no right to show part,\' be permitted to prO\'e that whut he 
that the witne.s has contrudicted himself, he said was n falsehood ?"); Michioan: 1907. 
loses an important right without any fault of People r. Peck, 147 Mich. 84, 110 N. W. 495 
his"); Texa. •. · 1879. Weir r. McGee, 25 Tex, (deceased witness' testimony at a former 
Suppl. 20. :J2 (question indispensable); I'/'r- trial; rule enforced); Mimle.'<ota: 190G, 
7IIont: 1847, Downer v. Dana. 19 Vt. :J38, Lerum 1'. Geving, 97 Minn. 269, 105 N. W. 
semble (question not alwuys necessary; see 967 (Mattox r. U. S .• ill/ra, followed); Mi.,
quotation supra); 1898. Billings t'. Ins. Co.. ~ouri: 1900, Ely Walker D. G. Co. r. Mansur, 
70 Vt. 4;;, 41 At!. 516 (deposition; calling 87 Mo. Ap». 10.~ (qu~stion not indispensable. 
attention to inconsistent letter. not necessluy) : in impeaching former testimony preserved 
1915. Comstock'lI Adm'r v. Jacobs. 89 Vt. 1:J3. in a hill of (!xceptions made admissible by 
94 Atl. 4!l7 (deposition; Downer t·. Dana Rev. St. 1899, § 3149. R. S. 1919, § 5401, 
followed); Viroillia.· 1855. Vnis v. Charlton's cited post. § 1668. n. 2; careful opinion by 
Adm'r, 12 Grntt. 495 (see quotntion sIITrra); Goode. J.); Nebraska: If>05. Omaha St. R. 
Washing/on: 1903, Brown t'. Gillett. 33 Wash. Co. v. Boesen. 74 Nebr. 7f>-t. 105 N. W. 303 
2G4. 74 Pac. 386 (deposition; sclf-contradic- (testimony at a second trial offered on the 
tion not admissible without asking); 1913. sb:th trial; the testimony at the first trial, 
Scandin:wian-American Bank r. Long. 75 excluded. for lack of asking at the second 
Wash. 270, 134 Pac. 913 (II letter not allowed trial); New York.' 1865, Hubbard r. Briggs, 
to be used to contradict II deposition for luck 31 N. Y. 536 (question indispensable); 1892. 
of the prior warning; but the date of the letter McCullough t. Dobson, 133 N. Y. 124. 30 
docs not appear; careless opinion). N. E. 641 (question indispensable, even where 

§ 10311. 1 Federal: 189·t, Mattox v. U. S.. the contradiction is posterior in time); Porto 
1&6 U. S. 237, 245, 15 Sup. :137. Shires, Gray, Rico: 1904, People t'. Ruiz. 7 P. R. 129 (ques-
und White, ,1.1 .. diss. (declarutinn!< mad!! after tion dispensable; here the prosecution had 
the former trial; 1Ji.~"tion indispensable); introduced one of two statements in it ... pas-
1897, Can'er v. U. S .. !G·t U. S. 694, 17 Sup. session. lind the defendant offered the other) ; 
228 (recoKnizing the Muttox case obiter; 1913. Rodriguez v. Porto Rico R. L. & P. Co .. 
question indispensablo); Califomia: 1901, 19 P. R. 613 (affirming People t. Ruiz. supra). 
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§ 1033. Same: (3) Dying Declaration; (4) Attesting Witness, and other 
Hearsay Witnesses. (3) When the testimony to be impeachedj~La dying 
declaration, or other statement exceptionally admitted witllOllt the test of 
cross-examination (post, § 1420), the situation of the impeacher is radically 
different. (a) In the first place, while for depositions and former testimony 
he has always theoretically and usually in practice had at least one 
opportunity to ask the preliminary question yet here it is clear that he 
can never have had that opportunity: so that if the argument of hardship 
is to avail in his favor, there is here the extreme case of hardship. (b) Since 
by hypothesis the statements admitted have not been suhjected to 
cross-examination, the law deprives the impeacher, if it insists on requirin~ 
the preliminary question, of two of his most important weapons of defence, 
at one and the same time. cross-examination and prim' self-contradictions. 
It has been apparent on all hands that this would be pushing the rule too far; 

'-and almost all Courts have agreed, therefore, that a self-contradi!::tion may 
.:_in_thmJ)it!iaiio~~~=~ff~ri~~~~ ii1~A~~Jf~t.!!~i!~lmii~ry-gtl~st i~n .}Ias of sgurse 

,-no.! b"e~n~kejlJl.n(Lc_a!Ul~v~r._be;.l 
• c· 

1892, GnuBD, J., in State \'. Lodge, 9 Houst. ;';42, 33 At\. 312: "The objection made 
always is that the accused is deprh'cd uf the opportunit~· of calling the attention of the 
person who supposed himself to be about to die to certain facts, which, if brought to his 
attention, he might modify his statement or make none at all; that there is no oppor
tunity to test his judgment, the strength of his recollection, or his bias. But the law 
sv.ys that it insures justice in the .,;reater number of cases, and that it is necessary to let 
it in, ulthough it does deprive the ddcndant of te~ting the memory of the witness and 
his truthfulness by cross-examination. Then it is as though it says: 'Very well, if you 

,1033. I Accord: Federal: 1807, Can'er 
r. U. S .• Hl4 U. S. 604. 17 Sup. 228 (dis
tinguishing the case of a contradiction of 
former testimony. because there the benefit of 
cross-examination has been had; Brewer and 
Peckham. JJ., dissenting); .tllabama: 1848, 
Moore v. State. 12 Ala. 764. 767 (point not 
raised); 1904, Gregory v. State, 140 AIR. 16, 
37 So. 259; California: 1863. People v. Law
rence, 21 Cal. 368, 371; 1901. People c. Amaya, 
134 Cal. 531, 66 Pac. 794; Colorado: 1911, 
Salas .,. People, 51 Colo. 461, 118 Pac. 992 
(Garrigues, J., diss.); Delaware: 1906, State 
v. Fleetwood, 6 Pen. Del. 153, 65 Atl. 772; 
1907, State v. Uzzo, 6 Pen. Del. 212. 65 Atl. 
775; Georoia: 1884, Battle v. State. 74 Ga. 
101. 104; 1908. Pyle v. State. 4 Ga. App. 811. 
62 S. E. 540 (following Battle v. State): Il
linois: 1898, Dunn v. People, 172 Ill. 582, 50 
N. E. 137; Indiana: 1900. Green v. State. 
154 Ind. 655. 57 N. E. 637; Louisiana: HJM. 
State v. Charles. 111 La. 933. 36 So. 29; Mis
sissippi: 1850. Nelms v. State. 13 Sm. &: M. 
Miss. 505; Oregon: 1893. State r. Shaffer. 
23 Or. 555, 560. 32 Pac. 545; 1008. StlLte v. 
Fuller. 52 Or. 42. 96 Pac. 456; Ten1le~8ee: 
1836. M'Pherson t·. State. 9 Yerg. 279 (point 
not Taised): 1891. Morelock 1). State. 90 Tenn. 

• 
" 

528. 18 S. W. 258; Texas; 1906. Arnwine r. 
State. 50 Tex. Cr. 254. 96 S. W. 4); 1906. 
McCorquodale v. State. 54 Tex. Cr. 344, 98 S. 
W. 879 (excluded on the facts); Washinoton: 
1906. State I'. Mayo. 42 Wash. 540. 85 Pac. 
251. 

Contra: 1901. Hamilton v. Smith. 74.Conn. 
" 374. 50 At!. 884 (declarations of J., deceased. 

rior-admitted to contradict other declarations 
of his already admitted under the Hearsay 
exreption for boundary-statements; but the 
exclusion is plnced on the principle of' post 
litem motam'. which however dc,es not and 
was never before supposed to have any appli
cation to impeaching statements; but this 
is explained in State v. Segar. 1921.96 Conn. 
428. 114 At!: 389. thus by Gager. J.: "We do 
not understand that the' post litem motam' 
rule applies [to such statementsl. . •. In 
the citation [by W. on Evidencel we think the 
opinion of Judge Baldwin in Hamilton ~. 
Smith is misr.onstrued ") ; 1870. Wroe~. 
State. 20 Oh. St. 469; 1900. State v. Taylor, 
56 S. C. 360. 34 S. E. 939; State v. Stuckey. 
56 S. C. 576. 35 S. E. 263; 1918. State ,. 
Brown. 108 S. C. 490. 95 S. E. 61 (adhering to 
StlLte t'. Taylor and State r. Stuckey. wpra). 

.. 
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are deprived of that opportunity of ascertaining if that \\;tness was wrong, and of bringing 
any witness to contradict him, when we let in the dying declarations, \\;thout an oath, 
you ought to have the right to put in testimony of previous declarations, wi~hout laying 
the ground.' • •• Therefore, as dying declarations are admitted on the ground of neces
sity, ought not proof of contradictory or inconsistent statements by the deceased to be 
also admitted on the same ground?" 

(4) Hearsay Witnesses. The production of 
an attested , the attesting ng vailable, and the proof 
of his handwriting, in effects admits the hearsay attestation of the witness 
that the document was properly executed (post, § 1505). This being so, the 
foregoing principle ought to apply, and a .ii.rl.f.:.~Q}!!~~dictory s~ate!pent o:qght 
to be allow~.d lQ .Re .. shO.!'':t:l, !!Umite of. the fact that ilie-pfe1iminary question 
has nofb_een,and.cannot.b~.asked: this ,vas the original E~glish practice,2 
although the rulings hard I;,>' avail as precedents, since the l'equirement of a 
preliminary question dates only from 1820; but the practice is theoretically 
and upon polic.\' correct, and has been app!g.~:e.(Lin-this..country: 3 

1848, GIDSO~, C. J., in lli!JJ1J y"Uq,rdcn. 9 Pa. St. 158: "I admit thet there is force in 
this view of the case. annHlat such testhnon~' caUs for vigilance and strict scrutiny. But 
I cannot agree that this is a reason for the cxrIusion of such testimony altogether, thereby 
in many cases destroying the possibility of exposing fraud. forgery, and villainy of every 
description, so apt to be practiced on persons of weak understandings. particularly when 
debilitated by siekness and disease. It is better that we should incur the risk mentioned 
than that we should sanction fraud and imposition. The remarks of Baron Parke [in 810-
bart v. Drydcn] show a distrust of Courts and juries, and if pushed to an excess would he 
an argument against all testimony whatever, which we all know has been and ",;11 con
tinue to be abused; but that would be a flimsy reason for excluding it altogether .... 
It is not difficult to see how easy it would be to spirit away a subscribing witness on the 
eve of trial, prove his handwriting, thereby giving full effect to his testimony, and then 
excluding all testimony of his repeated declarations that the bond or will was a forgery or 
a conspiracy to cheat or defraud. Establish this doctrine, and we shall not be without 
instances of attempte to baffle justice by removing the witness and thereby preventing 
the introduction of proof which the guilty know would destroy their claim." 

aut this sound doctrine was later repudiated in England~C 
• 1761. Wright 1.'. Littler. 3 Burr. 1244, Church v. Ten Eyck. 25 N .• 1. L. 40. 47; 1860. 

1255. Lord Mansfield. C. J. (alleged confession Boylan v. Meeker. 28 N. J. L. 274. 294; 1848. 
of forgery by the witness); 1808. Durham v. Harden v. Hays. 9 Pa. 151. 155 (quoted"upra); 
Beaumont. 1 Camp. 210. Ellenborough. J.. 1831. M'Elwee v. Sutton. 2 Bail. S. C. 129 
C. J .. mentioning a ruling of Heath J. (" This (that the "itness "had frequcntly said. and 
confession [of the forgery of the will] only sup- even made affidavit. that the deed had becn 
plied the place of what might have been ob- antedated in order to protect the property". 
tained from cross-examination. had the wit- admitted); 1846. Smith t'. Asbell. 2 Strobh. 
ness survived; and the propriety of admitting S. C. 141. 145 (attesting witness out of State 
it was never questioned "); 1820. Doe v. and examined by commission; self-contra
Ridgway. 4 B. & Ald. 53. 55. per Bayley. J. diction receh'ed without prior asking; point 
(declarations as to a forgery of the instrument. not raised). 
admissible. because their benefit could have Left undecided: 1878. Botts v. Wood. 56 
been had if he were alive). Miss. 136. 139; 1890. Hesdra's Will. 119 N. 

• Accord: 1910. Mobley v. Lyon. 134 Ga. Y. 615. 616. 23 N. E. 555. 
125. 67 S. E. 668 (careful opinion by Atkin- • 1836. Stobart D. Dryden. 1 M. & W, 615 
don. J.; Evans. P. J .• and Holden. J .• diss.); (declarations of a deceased attesting witness 
1842. Losee v. Losee. 2 Hill N. Y. 609. note M .• whose handwriting had been pro\'ed. were 
by N. Hill. afterwards judge; 1855. Reformed offered as amounting to an acknowledgment 

485 



, 
• 

• 
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Wherever any other statements are admitted, by exception to the Hearsay 
rule for example, statements of fact.9 agaiMt interest the same princi
ple is applicable, and the requirement of prior asking should be dispensed 
with.5 

* 1034. Same: (5) Proposed Testimony admitted by Stipulation to avoid 
a Continuance. 'Where by consent of the opponent, given in order to avoid 
a continuance, the proposed testimony of an absent witness is received, in the 
form of the party's affidavit of the tenor of the expected testimony (post, 
§ 2595), it would seem that the rule of prior asking should be dispensed with, 
because here, as in the foregoing hearsa~· statements, there has been no op
portunity for testing the witness by cross-examination.1 'Vhere, however 
(as by some statutes). the opponent is obliged to admit (as a condition of 
avoiding the continuance) that the proposed testimony is true, the self-con
tradiction would be excluded, because all modes of impeachment are im
plicitI~· foregone b~' him.2 

§ 1035. Self-Contradiction contained in other Sworn Testimony; is the 
Preliminary Question here necessary? 'Where the contradictory statement 
that is to be used is contained in a deposition or other sworn statement made 
at a prior time by the leilness himself. it has been often al·gued, and some
times decided. that the preliminar~· question is here unnecessary, because 
its authenticity cannot be denied by the witness and he needs no preparation 
for disproving it.1 This a1·gulllent. howe\"Cr, loses sight of the double pur-

of furgery; excluded, in un opinion whose 1885, Fulton 1'. Hughes. 63 Miss. 61. 66; 
fallacies ure too radical to be worth refuting) ; IG15, National Council t'. Owen. 47 Ok1. 4&1, 
1909, Speer v. Speer, 146 Ia. 6, 12:3 K. W. 176 149 Pac. 231 (self-contradictions excluded); 
(deceased attesting witness· dedarations nega- 1!l21, Coffey I'. Jenkins. R. C. -. 109 S. E. 
tiving testator's capacity. exduded; carcful 117 (excluded. unless the party oppo~ing con· 
opinion by McClain, J., following Stobart 1'. tinuanre expressly reserves the right to 
Dryden; the fallacy of the opinion seems to eontradict and this reservation is assented to): 
lie in its statement that" the will stands as to 1894, State 1'. Carter, 8 Wash. 272, 276. 36 
the mental capacity of testator upon a pre- Pae. 29. 
gumption of law regardless of any te.~timoIlY by • 1881, Rhea v. Deaver, 85 N. C. 337, :339. 
subscribing U'itllc.~.scs to that effect"; the bet- § 1035. 1 ColoradQ: 1888, Thompson r. 
ter view, post, § 1511. n. 4. does not support Gregor, 11 Colo. 533, 19 Pac. 461 (deposition; 
t.his); 1864. Runyan 'V. Price, 15 Oh. St. G here the wrong reason is gh'en that the answer 
(contradictory declarations of a deceased might incriminr.te by involving perjury): 
attesting witness whose depo,ition had been Detau'are: 1838, Rash t·. Purnel, 2 Harringt. 
used). 448, 456 (former testimony at a probate i~~uc . 

• Quoted, but held not applicable: 1912. admitted; no asking mentioned); Georgia: 
Gordon v. Munn. 87 Kan. (324. 125 Pac. 1 1849, Williams v. Chapman, 7 Ga. 469 {qucs-
(deceased husbaDd's statements ns to an antc- tion not required for a deposition in the sam~ 
nuptial contract). cause; the Court also dellied the neces~ity 

§ 1034. 1 Accord: 1878, State t·. MiJler. of asking in allY case where the supposed scIf-
67 Mo. 604, G08 (under statute): 1904. Nngl'l contradiction was made under oath or even 
v. St. Louis T. Co., 104 Mo. App. 438, i9 S. in writing; this theory, however, is incon-
W. 502; 1902, Hutmacher v. R. G. & E. Co.. sistent with Stamper v. Griffin, 12 Ga. 454 
63 S. C. 123, 40 S. E. 1029. (1853) , and is not heard of again); 1853. 

Contra: 1857, Pool v. Devens, 30 Ala. 676; Bryan v. Walton, 14 Ga. 196 (question not 
1900, Gafford v. State, 125 Aln. I, 28 So. 400; required for deposition in the snme cause); 
1904, Gregory v. State, 140 Ala. lG, 37 So. 1860, Molyneaux ". Collier. 30 Ga. 7·15 (same) ; 
259; 1905, Funderburk tl. State, J.15 Ala. 661. 1886, mug t'. State, 77 Ga. 736 {question not 
39 So. (372; 18G7, State v. Shannell!m, 22 Ia. required for the defendant's own testimony 
437; 1870, Williamson v. People, 29 Ia. 458; before a magistrate); Code 1910. § 5881, 
1902, State v. Guy. 107 Ln. 573, 31 So. 1012; P. C. ~ 1052 {asking required, .. unless they 
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pose of the preliminary question, ,i. e. not merely to allow preparation for 
disproof, but to allow an opportunity for eA-planations if the statement 
is admitted genuine. There is still just as much need for this opportunity 
to e:-"lllain, whether the statement was made in a deposition or not. The , ,'. 
doctrine has usually been repudiated.2 

" ' 

§ 1036. Recall for putting the Question; Showing a Writing to the wit--i . 
ness. (1) Where the impeacher is in danger of losing the use of his evidence 
by not having asked the preliminary question 011 cross~examination, the 
witness may of course be recalled hI order to be (/sh·cd. But this recall, like 
all others (post, § § 1867, 1899) is in the discretion of the trial Court,! a 
discretion which will usually permit the recall where there has been nothing 
distinctly culpable on the part of the impeacher. 

are written st.atements m:llle under oath in 
conncction with ~ome judicial proct'cdings"); 
1890, Georgia R, & B, Co. t'. Smith, 85 Ga. 
530, 11 S, E. 859 (rult' of asking applies to 
former testimony reported in a brief of evi
dence not read o\'er or asscnted to by him) : 
l'crmoll/: 1859, Robinson t', Hutchinson. 31 
Vt, 449 (question not required for a deposition). 

• Alabama: 1851. Powell t', State.· 19 Ala, 
5P I' : "flO. Doe v, Wilkinson. 35 Ala, 4il; 

, 'dford t'. Barclay. 39 Ala. 37; these 
'. . ,s. repudiating Holmun v, Bank. 12 

" ',1847). per Ormond, ,J .. hold that the 
q~ : is necessary e\'en where the contra
dim .. tHl is in a depoliition; but in the later 
r.a~es (1842, Hester r, Lumpkin, 4 Ala, 512. 
semble: ).846. Carville t. Stout. 10 Ala. 802, 
semble: 11360, Doc r. Wilkill8on. 35 Ala, 4il):ln 
exception is made for a deposition taken in 
the sump suit, and one of se,·eral. for here it i~ 
in ('!Teet merely part of the same oral exumina
tion; Cal.iJornia: lS72. People r, De,·ine. 44 
Cal. 458 (question required for deposition 
hefore u magistrate in the same case); 1903, 
People v. Witty. 138 Cal, 576. 72 Pac. 177 
(affid:wit acknowledging the incorrectness of 
his deposition; asking required); Iowa: 
1862. Samuels v, Griffith. 13 la, 106 (question 
required. oven for deposition in the same 
cuse); 1865. State v. Ostrander, 18 In. 456 
(question required for former testimony 
before a grand jury); 1867. State 11, Shan
nehan. 22 Ia. 4:37 (question required for a 
deposition); 18il, State v. Collins. 32 la, 41 
(slime as Samuels v. Griffith); Louisiana: 1850, 
Fletcher v, Fletcher. 5 La, An, 408 (deposition) ; 
AfinllC8ota: 18DO. Hammond v. Dike. 42 Minn. 
27,44 N. W, 61 (question required for 8 dep
osition); Ncbraska: 1892. Hanscom r. Bur
mood. 35 Nebr, 504 •• ~06. 53 N. W. 371 (ques
tion required for former testimony); Tennessce: 
1852. Nel~on r, State. 2 Swan 237. 259 (before 
u committing magistrate; asking required); 
1874. Titus v, Stnte. 7 Baxt, 132. 137 (same), 

§ 10S6. 1 CA.:.IADA: 1921. R v. Schirnba, 
lI2 D. L. R. 308, Man. UNITED STATES: 
Alabama: 1841. State v. MarJer. 2 Ala. 46 

1874. Hall I'. Stute. 51 id. 9. 14 (but not dis
cretionary where the cross-exum;nn tion has 
been suspended by conscnt); ISSa, Bell t', 

State, 74 Ala, 4:10; IS90. Hichmond & D. R, 
Co, t'. Vance. oa Aln. 144, 147, 9 So, 574; 
1904, Vann l'. Statl', 140 Alu. 122. 37 So. 158; 
1906, Hammond v. Stnte, l·t7 Ala. 79. 41 So. 
761; 190G. Pitman t'. State. 148 Ala. 612. 
42 So, 993: CaliJomia: 1875. People v, 
Keith, 50 Cal. 137. 139; 1896, People v. 
Shaw. 111 Cal. 171. 43 Pac, 593; Plorida: 
1903. Bryan t, State. 45 Fla, 8. 34 So. 213; 
1905. Johnson r, State. 55 Fla, ·16. 46 So. 155: 
Illinois: 1905, l;nited States Wringer Co, 1', 

Cooney. 214 III, 520. 73 N. E, &03; 1907. 
Hirsch & S, 1. & H. Co, t, Coleman. 227 Ill. 
149. 81 X, E, 21; [Oll'Q: 1859. State t', Ruh!. 
8 la, 447. 450; Louisiana: 1896. State t'. 
Goodbier, ·1S La. An. 770, HI So. 755; 1904. 
State t', Brown. 111 La. 696. 35 So, 818; H112. 
State t·. Owens. 130 La, 746, 58 So, 557; 1916. 
State 17. Rogers. 138 La, 867, 70 So, 803; 
Minnesota: 1900. Cooper l', Hayward, 79 
Minn, 23. 81 X. W. 514 (here the witness was 
recalled to cure an insufficient inquiry already 
made,; Missouri: 1886. State v. Reed, 89 
1\10. 171. 1 S. 'V. 225; PCnll8ylrania: ~853. 
Com. t'. Hart., 21 PII. ,195, 502; South. Dak"ta: 
1S99. Asht.on v. Ashton. 11 S, D. 610. 79 M. 
W, 1001; Viruinia: 1905. Savage v. Bowen, 
103 Va, 540, 49 S. E, 668. 

If the recall hus been made impossible by 
the act of the party first producing the witness. 
the rule requiring asking may then properly 
be deemed dispensed with. on the theory of 
waiver: 1820, Queen Caroline's Trial, Linn's 
cd .• III. 112. 119, 159 (n witness for the prose
cution. not asked on cross-examination about 
a prior statement. but at the end of his exam
ination sent abroad by the prosecution; prior 
statement allowed to be proved, the recall for 
asking being made impossible by the prosecu-
tion's act). 

Whether fin accused taking the stand !)olun-, 
lari/II may be thus recoiled may involve a 
question of the waiver of the prh'i!cge against 
F(·If-crimination (post. § 2276), 
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(2) Where the contradiction is contained in a writing by the lI:itness, the 
writing is required, by the rule in The Queen's Case to be shown to the wit
ness before he can be asked whether he uttered the statement contained 
therein. This rule, unsound both on principle and in policy, purports to 
rest upon the principle that documentar~' originals must be produced. It 
can therefore best be examined under that head (post, § 1259).2 

'. § 1037. Contradiction Admissible, no matter what the Answer to the Pre-
Uminary Question. A notion that for a time obtained with some English 
judges before the principle of Self-Contradiction was thoroughly differen
tiated, and a notion not uncommon to-da;y at our Bar, is that the witness' 
answer to the preliminary question is the testimonial statement against 
which the impeaching contradictor~' statement is to be set off as inconsist
ent. Two fallacies, now generally discredited b~· the Courts, have cropped 
out as the result of this underlying notion. 

One fallacy is that if the witness, when asked whether he did not say such
and-such a thing to the eontrar~', does not respond by some assertion
either by failing to remember or by otherwise emding the question then 
the contrary statement cannot be offercd, because there is no assertion to 
contradict. l In truth. however, his answer to the preliminary question is 
wholly immaterial. He has already made on the stand an assertion A; we 
wish to show that he has elsewhere made the opposite assertion A'; and, 
before introducing the latter we must ask him whether he made it; this 
preliminary question is siIllpl~' to give warning and Ill.y the foundation re
quired by the rule; the contradiction alrcady exists (if at all) between the 
assertions A and A', and thus his answer to the preliminary question is of 
no consequence as forming a contradiction. It is the question alone that is 
essential; if the warning has been gh'en, that is all that the law is concernli! 
with: 

1889, HEmmmWAY. J., in Billing., v. Stair, 52 Ark. 303, 12 S. W. 5i·l: "[The cross
examination) is required in order that he may explain apparent contradictions and rec
oncile seeming conflicts and inconsistencies. If he cannot remember the fact, he is un
able to do what the law affords him an opportunity to do. . .. The testimony is dis
credited because he affirms to-day what he denied yesterday; the legitimate effeet of such 
contradiction cannot depend upon his power to remember it." . .. 

! It follows that the mere failure of the witness to recollect, when asked , 
; the preliminary question, whether he n de the other statement 

does not prevent the impeacher from offering it 2 nor, for the same reason, 

I But of eourse the oral asking is not nee- another unless that other swears positively") ; 
essary where the contradictory statement is 1919. Bigham t'. State. 203 Ala. 162. 82 So. 
in a wri1ina shown 10 the u'itnes8 as required by 192 (appro\'ing Southern R. Co. v. Williams). 
the rule in The Queen's Case (post. § 1259) : I Desides the following authorities. the stat-
1903. Illinois C. H. Co. ». Wade. 206 III. 523. utes cited ante. § 1028. usually deelnre thl! rule: 
69 N. E. 565. ENGLAND: 1837. Parke, D .• in Crowll'Y ~. 

§ 1037. 1 1830, Tindal, C. J., in Pnin v. Pagc, 7 C. &: P. 789, whose ruling was accepted 
Beeston. 1 M. &: Rob. 20: 1840. Abinger. L. in subsequcnt practice (" If the rule were not 
C. D., in Long v. Hitchcock, 9 C. &: P. 619 50. you could never contradict a witness who 
("They cannot call one man to contradict said he could Dot remember"); 
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does it matter whether in any other way his answer lacks in positiveness.3 

Even where the witness admits having made the other statements, this does -
not prevent the opponent from offering it in evidence by his own witnesses;4 -
for he may prefer to have it clearly brought Ollt and emphasized, and it would 
be unfair to restrict him to the unemphatic mode of proving it by the witness' 
admission and to subject him to the necessit~, of disputing whether the ad
mission has been full and exact.~ The purpose of the question is not to prove 

UNITED ST.UES: Federal: 1910. Scarwuy question is whether there i<l any assertion A to 
~. U. S .• 8th C. C. A .• 184 Fed. 716; 1922. be sct ofT against assertion A'. 
Woods v. U. S .• 4th C. C. A .• 279 Fed. 706; • Accord: 1912. Pcople 1'. Singh. 20 Cal. 
Alabama: 1877. Paync v. State. 60 Ala. 88; App. 146. 128 Pac. 420; 1904. Chicago City 
1897. Southern H. Co. t·. Williams. 113 Ala. R. Co. v. Matthicson. 212 Ill. 292. 72 N. E. 
620. 21 So. 328; 1899. Hcnson v. State. 120 443 (herc thc \\;tness said .. he might ha\'e" 
Ala. 316. 25 So. 23; 1919. Bigham t·. State. made thc statpment); 1902. Sheldon t>. Bigc-
203 Ala. 162. 82 So. 192; Arkansas: 188U. low. 118 In. 586. U2 N. W. 701 (c\'asion); 
Billings v. State. 52 Ark. a03. 12 S. W. 574; l!H7. Statc c. Rodriguez. 23 N. W. 156. 167 
Florida: Fla. Rcv. Gen. St. uno. § 2711 (if Pac. 426; 1902. State v. Haworth. 24 Utah 398. 
the witness" docs not distinctly admit that he 68 Pal'. 155 (refusal); 1U19. Lehan v. Chirago 
has madc such statement ". it may be proved); &~. W. R. Co .. lOU Wis. 327. 172 N. W. 787 
Geor(Jia: 1846. Sealey v. State. 1 Kelly 218; (defcndant not allowed to ask the witness 
1911. Waycaster v. Statc. 1a6 Ga. 95. 70 S. E. whethl:'r he wanted his memorY'refrcshcd by 
883; Illinoi<l: 1860. Ray 1'. Bell. 24 Ill. 451; a former written statement made to defend
Induma: Burns Ann. St. 1914. § 532; Iowa: ant's agent; the opinion ignores the present. 
1897. Stat.e v. Clark. 100 Ia. 47. 69 N. W. 257; prineillle. lind makes a number of loose stllte
Kansas: 1868. Lewis t·. State. 4 Kan. 309; ments). 
LOtIUJwna: 1895. State v. Johnson. 47 La. An. Contra: 1903. People 1:. Glaize. 139 Cal. 
1225. 17 So. 789; Michigan: 1852. Smith v. 154.72 Pac. 965 (the question heing asked and 
People. 2 Mich. 415; 1892. Pickard v. Bryant. on objection an answer being forhidden hy 
92 Mich. 433. 52 N. W. 788; 1S97. Pringle v. the Court. it was held that the foundation was 
Miller. III Mich. 663. 70 N. W. 345; Mi<l- not sufficient for subsequent testimony; this 
Bouri: 1877. Peek 1'. Ritchey. 66 Mo. 119; is erroneous). 
New Hampshire: 1860. Nute t>. Nute. 41 N. • 1840. Lewis v. Post. 1 Ala. G9; 1898. 
H. 67; 18G3. Sanderson t·. Nashua. 44 N. H. Singleton t·. State. 39 Fla. 520. 22 So. 876. 
494; NC".J) Mexico: Annot. St. 19155. § 2178 semble (with douht); 1843. Hathaway 11. 

(" If a witness ... does not distinctly ndmit Crocker. 7 Mete. 264; 1882. Markel 11. Moudy. 
thnt he did make such statement. proof may 1a Nebr. 322. 14 N. W. 409; 1895. Premont 
be given that he did in fnct make it"); Ore- D. & E. Co. v. Peters. 45 Nebr. a56. 63 N. W. 
gon: 1902. State v. Deal. 41 Or. 437. 70 Pac. 791 (allowing the contradiction to be intra-
532; Pe7l7lsylrania: 1867. Gregg 11. Jamison. duced immediately). 
55 Pa. 471; SOllth Carolina: 1896. State v. • Moreover. theerosB-examinermaycontinue 
Kelley. 46 S. C. 55. 24 S. E. 60: Tennessee: the probing (if he cares to risk it) by further 
1873. Cole t'. State. 6 Daxt. 240; Texas: 1860. asking." Is that former statement true or 
Weir t·. Ml'Gee. 25 Tex. Suppl. 25. 32; 1879. false?"; compare Sir Charles Russell's cross
Johnson v. Brown. 51 Tex. 65. 75; Vir(Jinia: examination of Pigott in the Parnell Case. 
1864. Forde's Case. 16 Gratt. 558; West quoted post. § 1260. and the cases cited ante. 
l'ir(Jinia: 1918. State v. Worley. 82 W. Va. § 959. n. 1. 
350. 96 S. E. 56 (overruling Robinson v. However. many Courts have unwisely 
Pitzer. 3 W. Va. 335). conceded that an admission by the witneS8 

Suppose. however. that in the origintll as- docs exclude lurther proal by the opponent: 
eertion A (not in answer to the preliminary E1I(J. 1837. Parke. B .• in Crowley c. Page. 
question) the witness is unable to recollect the 7 C. &: P. 789; Ill. 1860. Ray I). Bell. 24 Ill. 
details of an occurrenee. then may a former 451; 1893. Atchison T. &: S. F. R. Co. c. Fee
assertion. giving the details in full. be offered han. 149 III. 202. 214. 36 N. E. 1036; 1897. 
as a Self-Contrndietion? This is a question Swift c. Madden. 165 III. 41. 45 N. E. 979; 
0.' what constit~tes a Self-Contradiction. and 1903. Illinois C. R. Co. 11. Wade. 206 Ill. 523. 
is !.reated post. § 1042. The diffel'enee be- 69 N. E. 565. semble; 1905. Chicago &: E. I. 
tweeh t.\mt <'ase nnd the present one is that R. Co. I). Crose. 214 III. 602. 73 N. E. 865 
here the witness merely cannot reeollect (rule applied). La. 1896. State v. Goodbier. 
whether hI:' made the other assertion A' as to 48 J,!\. An. 770. 19 So. 755; 1914. State v. 
the occurrenee; while there the witn(>ss docs Fohiet!. 135 La. 791.66 So. 223; },fo. 1884. 
not recollect the occurrence at nil. and the St.lte v Cooper. 83 Mo. 698. Tex. 1903. Bar-
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the statement, but merely to warn that it will be proved; and there is no 
reason why an admission on the stand should here cut off the right to make 
such proof, for it does not ordinarily in other respects (p08t, § 1058) have 
such an operation . 

. 'j- § 1038. Assertion to be Contradicted must be Independent of the Answer 
<-to the PreJirninary Question. The other consequence of the loose notion 

above mentioned is a confusion of the assertion A, which is to be contradicted 
- this may be called the primary assertion -- with the answer to the pre
liminary question. Counsel sometimes attempt to contradict the latter in
stead of the primary a~sertion, forgetting that there must be some primary 
assertion independent of the answer to the preliminary question. l Thus, sup
pose the witness is asked (on cross-examination, perhaps): "Did the assailant 
have a wart 011 his face?" and answers" Xo "; this is his primary assertion 
A; he is then asked the warning question, " Have you not said to X at such 
a time and place that the assailant did have a wart on his face?" and an
swers "No"; the opponent then proves that the witness has asserted t.hat 
there was a wart; that is the contradictory assertion A'. Now the contradic
tion lies between the assertions A and A'; he now sa~·s that there was no 
wart; he formerly said that there was one; the contradiction is clear and 
material. But suppose that the primar~· question above was omitted, and 
only the preliminary or warning question asked; the result is that an error 
appears (i.e. he now says that he did not make a certain remark, while others 
prove that he did make it). But this is an ordinary contradiction (anie, 
§ 1000) and not a self-contradiction; moreover, it is upon a whoUr collateral 
point, for the fact of his formerly making a remark about the wart is wholly 
immaterial, and the only thing that is material is the existence of the wart, 
and upon this point he has as yet on the stand made 110 assertion at all which 
could sen'e as the basis of a self-contradiction. The extrinsic testimony of 
his former remark is therefore inadmissible, because it involves no self-con
tradiction, and is merely on a collateral point in any case: 2 

nard u. State. 45 Tex. Cr. App. U7. 73 S. W. had no nut on it; whether or not it had was 
!l57; 1907. Rice v. State.· Tex. Cr. • 100 material. but the witness had not touched the 
S. W. 949; and the statutes cited antc. § 1028. subject on direct examination; his negati .. e 
and 8upra, note 2. also imply this. answer was not aUowed to be contradicted); 

§ 1038. 1 The fallacy above described was .V. Y. 1854. Bearss ~. Copley. 10 N. Y. 93 (plea 
rommitted by Totten. J., in Cheek 1). Wheat1~', of negligent work to an action for wrongful 
11 Humph. 558 (1851). discharge from employment; plaintiff's wit-

2 Accord: Ala. 1898, Naugher t'. State, 116 ness had not testified as to incompetency, but 
Ala. 463, 23 So. 26; Ma.,s. 1920. Bloustein was asked on cross-examination whether he 
r. Shindler. 235 Mass. 440, 126 N. E. 774 had not formerly stated that plaintiff was 
(personal injury; proof of a former statement negligent; excluded. because no contrsdic
about plaintiff's admission, excluded); Mich. tion WIIS involved, and what he formerly laid 
1863, Dunn ~. Dunn, 11 Mich. 292 ( .. Did you was otherwise immaterial); Tcz. 1898, Red 
not state so-and-so '1", put on cross-examina- u. State, 39 Tex. Cr. 414,46 S. W. 408; 1898. 
tion, and direct examination 110t having touched Welch~. State, Tex. Cr. , 46 S. W. 812; 
the subiect; exc\udl'd); Mias. 1905. BeU v. 189S, Hoy u. Stalk. 39 Tex. Cr. 340. 45 S. W. 
State. Miss. ,31) So. 795; N. H. 1859, 916; 1921. Bryan v. State. 90 Tex. Cr. 17:J. 
Combs v. Winchester, 39 N. H. 18 (the witness 234 S. W. 83. 
was asked on cross-cxaminl\tion whether he The Court!. are perfectly clear on this point. 
ha~ not said that he knew the carnage-bolt The only error of which sny traces appear i~ 
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189&, WHITFIELD, J., in Williams v. State, 73 :\liss. 820. 19 So. 826: "Could the State. 
as a part of its case, have proven that :\largaret Kelly said to Elsie Ross •• I sent ;you word 
there was a plot to kill your husband, made thr~ weeks ago', by defcmlant and his broth~r? 
Clearly not. It was competent to prove there was a plot. It was con'jJCtent to prove 
it by the acts or declarations of the defendant. It was competent to prove that Margaret 
Kelly heard the defendant's declarations e\'idencing the plots. And, had she been asked 
as to these matters, and denied, she could have been impeached by showin~ that she h:u\ 
elsewhere stated that she did hear defendant make such declarations. But to permit her 
to be contradicted by a statement that she had said to Elsie Ross that she had sent 
her word that there was a plot. etc., is in no po::sible \'iew proper. The exact test here 
is, 'What was the f&ct embodied in hel' unsworn statement ~ This: That she had sent 
Elsie Ross word that there was a plot, etc.; had said to her that there was a plot, etc. Was 
this flKt her mere statement to Elsie Ross that there was a plot, etc. a substantiw 
fact, relevant to the guilt or innoeenee of this defendant. which the State could have pro\'ed 
as a part of its case in chief? :\lost certainly l1(\t." 

§ 1039. Prelimjna.ry Question not necessa.ry for Expressions of Bias, for a 
Party's Admissions, or for an Accused's Confessions; Impeachhg one's Owl! 
Witness. (1) The rule requiring a preliminar~' warning dCles not on principlee::= 
apply to proof of expressio71.8 of bias, although man.'" Courts S6 extend it.! 

(2) The rule applies onl~' to the discr~diting of a witness, and not to the 
use of a party's admissions, whether or not he is also a witness.~ 

(3) For the same reason the rule does not apply to an accllser/'s confe8sions.3 
(4) . But it does apply to the imptachment of one's OWl! witness, and not 

merely of the opponent's.4 ..... / 

4. Wha.t AmOlInts to a Self-Contradiction 

§ 1040. Tenor and FOJln of the Inconsistent Statement (Utterances under .// 
Oath, Admissions and Confessions, Joint ~'ritin:a, Inconsistent Behavior). 
(1) In the present mode of impeachment, there must of course be a real in-
the 8upposition that thc witnc~;" must ha\'c 
iIladc his primary assertion upon the direct 
examinat.ion. and that unless he hl\5 there 
touched upon the subject the contradictory 
statement is not admissible. But this is not 
neressary. It is possibl~ (though not usual). 
as in the illustration above used in the text. 
that the assertion to be contradicted may 
have been brought out on cros.'!-examination; 
the only essentiai is that it should have dClllt 
with II material. not a collateral. matter; Gnd 
DlIlny materilll assertions may first come out 
on cross examination: 1884. Sellc.rs v. Jenkins. 
\!7 Ind. 430. 437; and cases cited all/e. § 1020. 

It must be added that occasionally the 
answer to the preliminary question may be 
material. i.e. when the witness denies that he 
made a certain remark. this remark. in it..oelf. 
ma}' be independently material. and therefore 
its utterance may be shown. But this is rare. 
and in an,' case does not constitute a Self-• 
Contradiction; it is merely the ordinl'.!y case 
oC p!'.wing against the witness an error of fact 
011 a material point. Thus. in proving for-

mer expresRions of Bias. which th~ witness 
now denies ha\'ing made. it is simply a case 
of proving It material fact. the fact of ~uch ex
press;"n8 being otherwise admissible; hence 
it is not neecssar;o,' to turn it into a ca .. !.) of 
Self-Contradiction by insi~ting that he should 
somewhere in the course 9f his te~timollY have 
asserted that he was not biasscd. Cases 
cited under § 1043 rest on thc same principle 
as those here dted. 

§ 1039. I Cases cited all/e. § 953. J 
Of course the rule has no application to 

proof of error by coll/radie/ioll through other 
witnesses (all/e. § 1006. n. 3); nor to prool of 
bad character by a record of comiction for crime 
(anle. § 980); nor. of course. docs it apply to 
proof of any cQnduc/ of the witness: 1907. 
Bliss 1'. Beck. 80 Nchr. 290. 114 N. W. 162 
(intoxication) . 

2 Cases cited post. § 1051. 
• For the question whether an inadmiuible 

confession may be u~ed as a self-contradiction. 
see an/e. § 816. 

• Cases cited all/e. § 906. 
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§ 1040 TESTIMONIAL IMPEACHMENT [CHAP. x..XXIV 

consistency between the two assertions of the witness. The purpose is to 
induce the triblmr.l to discard the one statement because the witness has also 
IIlade anothf'f statement which canpl)t at the same time be true (ante, § 1017). 
Thus, it is not a m(!re difference of statement that suffices; nor yet is an ab
solute oppositeness essential; it is an inconsistency that is required. Such 
is the possible variety of statement that it is often difficult to determine 
whether this inconsistency exists. But it must appear 'prima facie' before 
the impeaching declaration can be introduced. As a general principle, it is 
to be understood that this inconsistency is to be determined, not by individ
ual words or phrases alone, but by the whole impression or effect of what has 
been said or done.1 On a comparison of the two utterances, are they in effect 
inconsistent? Do the two expressions appear to have been produced by 
inconsistent beliefs? 

1858, CLIFFORD, J., in U. S. V. HolTT'R8, 1 Cliff. 116: "Directness, in the technical sense, 
is not :1ecessary to give the evidence l~lat character, nor is it necessary that the contradic
tion should be complete and entire, in order to admit the opposing testimony. Circum
!<tances may bc offered to rebut the most positive statement, and it is only necessary that 
the tp.stimony ofF'~l·ed should have a tendency to explain, repel. counteract, or disprove 
the opposite staterr.ent in order to render it admissible." 

1888, C. ALLEN, J., in F03ter v. JVortMng, 14.6 Mass. 607,16 N. E. 572: "It is not neces
sary, in order to make the letter competw l:, that there should be a contradiction in plain 
te?ms. It is enough if the letter, tat.en as a whole, either by what it says or by what it 
omits to say, affords some presumption that the fact was different Crom his testimony; and 
in determining this question, much must be left to the discretion of the presiding judge." 

In most rulings, the circumstances of the cases are individual, and they have 
no value as precedents.2 

§ 10(0. 1 The Collowing calleS illustrate did not Collow the draCt-instructions. not re
the variety of circumstnnces: Eng. It;{)J. ceived to contradiet hi~ attestation in the 
Jackson v. Thomason. 1 B. & S. 745 (seyeral ProLate Court. which could only have involved 
letters. taken together. amounting to a con- testimony that the document wad signed or 
tradiction. though singly insufficient; ad- acknowledged). 
mitted); Can. 1888. Miller ~. White. 16 Can. S Federal: 1816, Evans v. Eaton. Pet. C. 
Sup. 445. 452 (books of another firm. kept C. 388; Alabama: 1919. Birmingham & A. 
under the witness' direction. admitted); U. S. R. Co. v. Campbell. 203 Ala. 296. 82 So. 546 
Col. (Diet.): 1819. Jackson v. U. S .• 48 D. C. (remarks at a railroad accident); California: 
App. 269 (keeping a bawdy-house); Ind. 1861. Pcvple v. Williams. 18 Cal. 190. 193; 
1884. Sellers v. Jenkins. 97 Ind. 439 (the 1898. People v. Collum. 122 Cal. 186. 54 Pac. 
amount or degree of inconsistency is immatc- 589; Connecticut: ~.1322. Treat v. Browning. 
rial) ; Ma88. 1868. Brigham v. Clark. 100 4- Conn. _41~L 418 iJ Columbia (Diet): 11)9:. 
Mass. 431 (testimony that "L. C. C. & Co." ~Cross. 20 . C. 390; Geo701a: IS9, • 
. was used as a firm name. contradicted by docu- Harrison v. Langston. 100 Ga. 394. 28 S. C. 
ments so signed for private debts; admitted); 162; 1905. Cox I). State. 124 Ga. 95. 52 S. E. 
1871. Hook v. George. 108 Mass. 327. 330 150 (assault); Indiana: 1860. Thompson v. 
(" in their spirit and general purport the let- State. 15 Ind. 473; Iowa: 1880. Case I). 

ters were in conflict"; admitted); 18':6. Burrows. 54 Ia. 682. 7 N. W. 130 (where it 
Hosmer v. Groat. 143 Mass. 16. 8 N. E. 431 was doubtful whero the cattle referred to were 
(the defendant having denied that L. was his the same nnes); Kenl~ky: 1878. Kennedy 
agent. letters declaring him to be so were v. Com .• 14 Bush 357; 1916. Ohio Valley 
admitted. although not addressed to the plain- Mills v. Louisville R. Co •• 168 Ky. 758. 182 
tiff); Minn. 1869. Tinklepaugh v. 1tounds. S. W. 955 (contradiction in adepositionallowa-
24 Minn. 300 (inconsistency" in any material ble. though the deposition is not filed and 
particular" is enough); Tenn. 1848. Weather- thereCore would be inadmicsible under C. C. p. 
head v. Sewell. 9 Humph. 272. 283 (the dec- § 585; the amount of careful judicial reason
larations oC an attesting witness that the will ing spent in the opinion exhibits the futile 
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(2) The form of the supposed contradictory assertion is immaterial. It 
may be oral or written j it may be an ordinary letter, or it may be a sworn 
statement, as, for example, a deposition,3 or an oral repetitiou of a written 
statement already proved.'; 

(3) The contradictory utterance may be a· party's admissioll~, and are 
usable in either character.s Whether the confessions of an accllsed, when 
inadmissible as such, may be used against him on the stand as self-con
tradictions, has been a matter of controversy.6 But. a witness' confessions 
of perjury ought undoubtedly to be received, under the present principle.7 

unpractical technicalism of much which we improperly excluded by the Court below): 
call the law of Evidence): Louisiana: 1905. Cali/omit.: 1872. People v. De\·ine. 44 Cal. 
State v. Rogers. 115 La. 164, 38 So. 952 (letter 458 (depoeition); 1898. People r. Bushton. 
rxcludcd. on the facts): Maryland: 1880. 80 Cal. 160. 161,22 Pac. 127.549 (deposition); 
Munshower v. State. 55 Md. 19: Massachu- Georgia: 1892. Lewis r. State. 91 Ga. 168. 
3Ct/S: 1863. Hamilt{)n W. Co. ('. Goodrich. 6 170. 16 S. E. 986 (defendant's unsworn state
All. 197: 1871, Snow r. Moore. 107 Mass. TIlent on former trial): Hau:aii: 1869. R. r. 
512; Michigan: J!)07. Blickle)' t'. Luce. 148 Apuna, 3 Haw. 166. 170 (prior sworn state
Mirh. 233, 111 X. W. 752 (action against ment in writing. admitted); Kansas: 1894. 
a landlord for loss of goods in a building Southern K. R. Co. v. Painter. 53 Kan. 414. 
~'hich collapsed and then burned; the 418. 36 Pac. 731 (though the deposition is not 
plaintiff's suit against the insurer claiming filed nor admis~ible): Michigan: 1895. Peo
loss by fire, not admitted as inconsistent): pIe v. Kennedy, 105 Mich. 434, G3 N. W. 405 
Minnesota: 1890, Bennett v. Ins. Co., 43 (preliminary deposition): 1905. People r. 
Minn.4S,44 N. W. 794: lS96,Swiftv.\\,it1lt'rs. Hoffmann, 142 Mich. 531. 105 N. W. 838 
63 id. 17,65 N. W. 85; 1913. Uggen v. Bazille (defendant's own affida\'it for a continuance. 
and Pa; tridge, 123 Minn. 97, 143 ~. W. 112 admitted); Missouri: HJ05, Glasgow r. Met
(whet!lcr a warning was given, in the witness' ropolitan St. R. Co .• I!)l !\lo. 347, 89 S. W. 
understanding; the above text ullprovt'd): !i15 (deposition not certified nor filed. but 
Missis8ippi: 1913, Liles r. May, 105 Miss. signed); South Carolina: 1888, State v. Jones, 
807, 63 So. 217 (alleged scrivener of a will: 29 S. C. 201, 228. 7 S. E. :l91l (affidavit: testi
later statements indicating different belief as mony at an inquest); Wisconsin: 1861. Thayer 
to the succession. admitted): N cw Hampshire: v. Gallup, 13 Wis. 54 (even olle not used be-
1852, Martin r. Farnham, 25 N. H. 195: cause of the witness' personal attendance). 
1860, Nute v. Nute, 41 N. H. 67; New York: In Pittsburg & C. R. Co. v. Andrews. 39 
1855, Patehin v. Ins. Co., 13 N. Y. 270; 1878, Md. 354 (1873). the impeaching witness waft 
Furst v. R. Co .• 72 N. Y. 545; 1906, r.ossen- eX'lmined on a foreign commil'Sion. and by a 
bach v. Suprt'me Court. 184 N. Y. 92. 76 N. E. majority opinion the impeaching testimony 
lOSS (insured's int{)xication): North Carolina: was declared admiSl>ihle: why there should 
1836, Radford v. Rice, 2 De~·. & B. 43: Ohio: ha~·e been any doubt about it does not appear. 
1826, Lambe. Stewart, 2 Oh. 230 (37i): For additional instances of the use of 
Pennsylvania: 1822, Stahle v. Spohn. 8 S. & t;worn statements. see the succeeding note! in 
R. 323; 1862. Travis r. Brown, 43 Pa. 18 this section and the cases citf!d ante, § 2:"8 n. 
(admitting where doubtful): 1874. Schlater 3 (false affidavits by the accused), and post. 
v. Winpenny, 75 Pa. 325: Texas: 1859. Hall § 1075. n. 2 (depositions use<i). But distin-
v. Simmons, 24 Tex. 227. guisb the question anle, § 1034, whether here 

3 There is no conceivable reason to the the preliminary warning is necessary. 
contrary, and it is hard to SIle why this point • 1921, Borough r.. Minueapulis &: St. L. R. 
should have had to be decided 60 often: Ena- Co .• 191 Ia. 1216, 184 N. W. 320. 
land: 1820, R. v. Hunt. 1 State Tr. N. s. 171. i Cases cited P08t, § 1051. 
250 (whether he gave the same evidence be- • Cases cited ante, § 821. 
fore tha Ministry as he gave at the trial: Note that by the doctrine of waiver 01 the 
allowed on cross examination): U. S. Federal: privilege againet sell-criminatiOIl an accused 
1890. Chicago M. & St. P. R. Co. v. Artery. taking the stand could be impeached by for-
137 U. S. 519. 11 Sup. 129 (here the railroad mer self-contradictions contained in teetimony 
company had sent its claim agent, /1fter the otherwise privileged under V. S. Rev. St. 
injury to certain employees, to examine the tr.78. § 860 and similar statutes (quoted post, 
others prescnt nt the time. and had secured § 2281). But thUlI far thc decisions have 
written statements; aile of these was shown taken the opposite view: cuses cited post, 
to and acknowledged by one of these employ- § 2283 and § 2276. n. 9. 
ees who took the stand for the plaintiffs. and 7 Cases cited Grlte. § 959. 
was inconlistent with his tl'stimony: held 
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(4) The utterance may be in form of It joint statement by the witness, 
signing a document with other persons.s If the statements did not accuratel~' 
represent his own belief, he may absolve himself by explanation (p08t, § 1044). 

(5) The inconsistency may be found expressed, not in words, hut in conduct 
indicating a different belief.g 

This sort of evidence is sought frequently to be used against 'Dalu.e-witnesses 
and is here not sufficiently favored by the CourtS.lO 

§ 1041. Opinion as Inconsistent. A common difficulty is to determine 
whether some broad assertion, offered in contradiction, really assumes or 
implies anything specifically inconsistent with the primary assertion.1 

The usual case of this kind is that of a general statement lipon the merits of 
the controver8Y, whieh is now offered against a witness who has testified to a 
specific matter. Thus, A testifies for the prosecution that he saw the defend
ant near the scene of the alleged arson; it is offered to show that he has 

.. 1839. Attorney-General v. Bond. !J C. &, 43 N. E. 178 (an expert testifying to the proper 
P. 18!) (n joint affidavit. only the part by the mo<\e of work was nllowed to be askt'il 
witness can be used); 1884. Smith v. R. Co.. about other occasions when he had done it 
137 Mass. 61 (a written statement signed by differently); 1896. Bonnemort ~. Gill. 165 
1\ physician.witness. though also signed by n Mass. 493. 43 N. E. 299 (witnes~ to u testu· 
physician employed by the opponent. admit- tor's incapacit~·; the witness' former treat-
ted); 1889. Phillips t·. Marblehead. H8 l\IasR. ment of him as capahle of business admitted. 
329. 19 N. E. 547 (value·testimony; to COil' but not. as necessarily and always contradic-
tradict. the record of the selectmen. awarding tory). 
damages for the same land. ,md signed by the Further iUustrations of this kind of evidenre 
witness with the other selectmen. was ex· will he f~und ante. §§ 273-291. where many of 
eluded. because the recorded damages did not the instances would be equally available 
necessarily represent his individual opinion against a witness. 
of the amount proper); 1900. Healey v. R. \0 1869. Swnn r. Middlescx. 101 Mass. 174. 
Co .• 176 Mass. 440. 57 N. E. 703 (time-book 179 (a witness who thought cutting off the 
turned in by a foreman. though not made by front of an est.ate would improve the value of 
him. admissible); 1921. Re County Ditch it. asked what would induce him to allow tak. 
No. 33, 150 Minn. 69 • 184 N. W. 374 (a \"alua· ing his own frontage; held irrelevant); 1873. 
tion of benefits by a jury of view. though in· Miller v. Smith. 112 Mass. 472. 475. 476 (here 
admissible under § 16·10. post. held receivable a witness had testified that a horse was worth 
as 8 self-contradiction to discredit the testi· 59000. and on cross-examination the question 
many of a juror taking the stand); 1891. whether he would gh'e 53000 for it was held 
Dawson v. Pittsburgh. 159 Pa. 317. 326. 28 to he a proper matter for the judge's discre
Atl. 171 (witness to betterment; report of tion); 1833. Daniels v. Conrad. 4 Leigh Va. 
viewers. of whom he was one. rereived). 402 (that he had offer2d the sume land for sale 

The following distinction seems sound: at a value lower than his estimate on the stand; 
1899. Becker v. Cain, 8 N. D. 615, 80 N. W. admitted. "t.hough it might not be as "trong 
805 (counsel's argument before jury in a prior as the evidence of his declarations [of actual 
litigation. as to ownership of wheat. not ad· valuel. because he might be asking a lower 
missible to impeach him testifying as plain. price than he really thought the property 
tiff claiming ownership). worth "). 

• 1798, DeSailly v. Morgan. 2 Esp. 692 Compare the cases cited in the next section. 
(contradicting the teacher of a school. who § lOU. \ Sundry illustrations: 1892. 
testified to the good moral influence in the Young v. Brady. 94 Cal. 130. 29 Par.. 489 
school. by a letter of his own to a former pupil (assumpsit for money loaned; defendant'~ 
containing many immoral passages); 1899. statement that he was thankful for certain eeTV· 
Huff II. State. 106 Ga. 432, 32 S. E. 348 (rape. ices of the plaintiff and would reimburse him. 
complainant's attempts to settle the prosecu- excluded); 1859. Robinson v. Hutchinson. 31 
tion, Ildmissible on ; 1875. Vt. 449 (witness to a will's execution; !l. state
Wnllace v. R. Co .• 119 Mass. 91 (that a plain· ment that it was .. a 60rt of hoy'i! will". ad· 
tiff who had testified that he was confined to mittpd); 1891. State t'. Coclia. 3 Wash. 10i 
the house by an injury for six monthl3 was (witness to good ehar~cter of the defendant: 
within that time seen walking the streets); prior statements as to fear of being killed by 
1896. Lewis v. Gaslight Co.. 165 Mass. 411. defendant Por,d his friends. excluded). 
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elsewhere declared that he is sure that the defendant is innocent; is this ad
missible? The usual answer of some Courts is that the declaration should 
be excluded because it is mere opinion (post, § Hl1S). This is unsound, 
(1) because the declaration is not offered as testimony (ante, § 1018), and 
therefore the Opinion Rule has no application, and (2) because the declara
tion in its opinion-aspect is not concerned, and is of importance only so far as 
it contains by implication some contradictory assertion of fact. In short, 
the only proper inquiry can be, Is there within the broad statement of opinion 
on the general question some implied assertion of faet inconsistent with the 
other assertion made on the stand? Ii there is, it ought to be received, 
whether or not it is clothed in or associated with an p:q>ression of opinion. 
As a matter of precedent, the rulings \'ar,\' more or less in the results reached;2 
most of them are vain quibbles. 

2 ENGLAND: 1831. Elt.on r. Larkins. 5 C. & 
P. 89. 390 (that a witness for defendant had 
said before trial "the defendants had not a 
leg to stand on"; admitted by Bosanquet, J .. 
at the first trial. but rejected by Tindal. C. J .. 
at the second. because it \Va~ not a contradit·
tion of any matter of fact but only concernl'd 
a matter of judgment). 

CANADA: 1856. Gilbert 1'. Gooderham. 
6 U. C. C. P. 41, 45 (action on a contract of 
sale, thl' defendant den~ing the l'ontract; a 
broker G. testified to the circumstances of the 
trnnsartion and to his saying that he considered 
the bargain closed; a question whether bl'fore 
trial he had said there was no bargain was asked 
and excluded, because as an opinion it was 
not admissible; the test being whether slIrh 
statements were othernise admissible). 

UNITED STATES: Federal: 1858. U. S. ". 
Holmes, 1 Cliff. 116 (the '\\itne~s had said on 
board lihip, "I believe the captain is crazy", 
but, before the trial. that the captain" was no 
more crazy than he was"; admitted); 1903. 
Chicago &: N. W. R. Co. v. Do Clow, 61 C. C. 
A. 34, 124 Fed. 142 (that he "hoped the plain
tiff would not report" a rertain jar of the 
train, admitted, to impeach a conductor who 
had testified denling the jar); 1917. Illinois 
Central R. Co. ~. Norris, 7th C. C .• 1,. .. 245 
Fed. 927 (prior testimony of a condu~t.or be
fore the Industrial Board, based on hp::.rsay, 
excluded; unsound); 
Alabama: 1898, Luther v. State. 118 Ala. SS. 
24 So. 43 (that the opponent's witness had 
said he was afraid not to testify for the op
ponent, allowed) ; 
Colorc.do: 1912, Denver C. T. Co. v. Lomo\·t. 
53 Colo. 292, 1211 Pac. 276 (trolley-car tJlack
homicide; eye-witness testifying for defend
ant; former statement that "the motorman 
ought to be lynched". admitted) : 
Fum'da: 1901. Myers 1). State, 43 Fla. 500. 
:n So. 275 (witness to defendant's admissions. 
not allowed to be to expres
sions of opinion as to defendant's guilt; citing 

Com. I'. Mooney, !'.Iass., infra, now doubted 
in its own jurisdiction); 
Georgia: 1901, Central of Ga. R. Co. r. Tram
well, 114 Ga. 312. 40 S. E. 259 (fire caused 
by a locomotive; to contradict a '\\'itness to 
facts tending to negative the setting of fire 
by the engine. the witness' expression that 
"the C. railroad hurnt it" Wild admitted); 
1904, ,Jordan ~. State. 120 Ga. 864, 48 S. E. 
1912 (seduction; u witness to lewd conduct of 
the prosecutrix impeached by expressions of 
belief in her chastit~·); 1908. Bates t. State, 
49 Ga. App. 486, 61 S. E. SSS (" Sam is coming 
clear", admitted to impeach an eye-witneSl! 
for the prosecution) ; 
Idaho: 1!l04. Stnte t'. Crea, 10 Ida. 88. i6 
Pac. 1013 (murdp.r; a witness for the defend
ant havulg testified to seeing a part of t.he 
difficulty, it was held improper to admit his 
statement that he had "seen the killing oi M., 
and that it was as cold-blooded as you e\'er 
5aw"; this is indeed bigotry in favor of tech
nicality) ; 
Indiana: 1851. Rucker D. Beaty, 3 Ind. 71 
(opinion as to motives of the party, excluded 
on the facts): 1885, Welch D. State, lot 
Ind. 349. 3 N. E. 850 (testimony that defendant 
had not confessed; evidence that witness had 
said he knew defendant was guilty and had 
offered to bet that he was, excluded, as mere 
opinion); 1893, Pence~. Wuugh, 135 Ind. 143. 
156, 34 N. E. 860 (whether he continued busi
ness transactions with the testator; allowed to 
be asked of 8. witness testifying to inss.nity: 
distinguishing Staser D. Hogan. 12'() Ind. 216, 21 
N. E. 911, 22 N. E. 990, where the Question 
whether the witness" would have taken a note" 
from the alleged insane person was disallowed) ; 
1900, Stevens 11. Leonard, 154 Ind. 67, 56 N. E. 
27 (attesting a '\\ill implies a statement of 
IlUnity; hence, the attcater's te&tifyinr; to the 
testator's insanity discredits by its inoonsist
eney with the attestation; see P08t, t 1511); 
1913, Sanger 1). Bacon, 180 Ind. 322, 101 N. E. 
1000 (a legatee's opinions as to the testator's 
mental condition, Aere excluded); 
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Iowa: 1905. Stat(! v. l\Iath('son. 130 In. 440. the alleged signature of the witness. excluded: 
103 N. W. 137 (the defendant's father, having the reason for the ruling is unascertainable 
testified that he, though present. did not see from the opinion): 1906, Cotton v. Boston 
the defendant usc his pistol, al1O\\'ed to be El. R. Co., 191 Mass. 103, 77 N. E. 698 (dam-
impeached by a statement that the boy" has age by eminent domain: the petitioner's 
Bhot the deputy Bheriff ") : offer to sell B.t a price exceeding the value as 
KanslUl: 1886, State v. Baldwin. 36 Kan. 14, testified to by him, admitted): 1907, Gleason 
12 Pac. 318 (a witness to the accused's inno- v. Daly, 19~ 1'.llIss. 348, 80 N. E. 486 (a witness 
cent bearing; question whether he had not present b,~t not attesting a will; his statement 
said he thought the accused impressed him as "that it was a shame W make that man mako 
guilty, admitted): a will. th(>y might as well have a dead man", 
Kentucky: 1898, Franklin t'. Com .. 105 Ky. held not improperly excluded by the trial Court: 
237, 48 S. W. 9S6 (one testifying to defend- the opinion sails rather close to the willd, in 
ant's planning of the ('rime: prior statement order to avoid overthrowing the t.rial Court's 
that he knew deCendant ~ad nothing to do ruling): 1911, Smith 1'. Holyoke St. R. Co .. 
with it, admissible): 1900, Ross v. Com., 210 Ma,;s. 202, 96 N. E. 1:35 (a witness in a 
Ky. ,55 S. W. 4 (that the deCendant had a personal-injury case to the Cact oC the car-
bad case. and that it might go hard with him, gong not being rung until the collision: 
excluded>; 1903, Shinkle v. McCullough, 116 whether he could be contradicted by his opinion 
Ky. 960. 77 S. W. 196 (negligence of an auto- expressed to the conductor" it is no fault oC ~'ou 
mobile: the driver's statement that he con- people ", not clear) : 
sidered him8elf responsible, admitted>: MichiQan: 1864, Beauhien 11. Cicotte, 12 Mich. 
Maine: 1870, State v. Kingsbury, li8 Me. 241 487 (a physician's opinion oC a testator's sanity 
(a statement th!l.t "he never would ha\'e done contradicted by his former opinion that the 
it if it had not been for others", admitted "ill was not worth a snap oC the fingers: al-
against one testif~ing in the defendant's Cavor): lowed): 1882, Peeple v. Stackhouse, 49 Mich. 
Maryland: 1880, Munshower r. State, 55 Md. 76, 13 N. 'V. 364 (an expression of suspicion 
11, 18 (murder; \\itne~s testif~;ng to defend- upon the general guilt of the defendant, for 
ant's presence, etc., not allowed to be discred- whom the wit.ness testified: excluded): 1895, 
ited by confession oC his own guilt.; plainly McClellan v. F. W. & B. I. R. Co., 105 Mich. 
erroneous, so fal' as it was an assertion of his 101,62 N. \V. 1025 (an inconsistent opinion as 
exclusive guilt): 1921, Pindell v. Ru~nstein, to negligence, admitted, Hooker and Grant, 
139 Md. 567,115 Atl. 859 (injury at a gate: state- JJ., diss.) : 
ment that" it is not YOUl' fault", admitted) ; Minnesota: 1905. O'Connell ~. Ward, lao 
Massachusetts: 1863, Emerson v. Stevens, Minn. 443, 153 N. W. 865 {log-scaling: con-
6 All. 112 (a statement that t.he deCendant- trndictory opinion is admissible, but here 
witness" had a right, if he saw lit," to com- held llot relevant) : 
mit the trespass denied, admitted); 1872, Mi:Jsouri: 1881, State v. Talbott, 73 Mo. 347, 
Com. v. Mooney, 110 Mass. 100 (testimony 360 (the question oC Munshower's case, Md., 
for prosecution as to details oC a search of left undecided); 1920. State v. !"a\'e, 283 Mo. 
premises burned: Cormer expression of be- 32, 222 S. \V. 744 (larccny oC mules: witness 
lief in the defendant.'s innocence, excluded): for defence not allowed to be contradicted by 
1873, Com. v. Wood. 111 Mass. 410 (by an his utterance that "he t.hought M. N. the 
eye-witness exonerating the deCcndant: 11 defendant had taken the mules": this was 
former statement that the defendant was termed" gross error"; but the error could 
guilty, admitted): 1896, Handy v. Canning, never be so gross as the original one of foist-
166 Mass. 107, 44 N. E. 118 (ownership of ing this suffocating Opinion rule upon the law 
a piano was in issue: the plaintiff's state- of Evidence) : 
ments that she was not owner, admitted: Nebra.~ka: 1897, Johnston v. Spencer, 51 Nebr. 
"the test, in such a case as the present, for 198, 70 N. W. 982 (false representations in a 
the purpose oC contradicting the testimony oC sale; a witness to the conditions oC the business 
a witness, is whether, by common experience, sold: whether he had said that this suit for 
different statements would mean different posi- false represcntations was an outrage, ell:-
tions taken as to fact foundations, rather than eluded as opinion); 1899. Zimmerman ~. 
as to the law conclusions"): 19U2, Whipple 1). Bank, 59 Nebr. 23, 80 N. W. 54 (ownership 
Rich, 180 Mass. 477, 63 N. E. 5 (witness to a oC a note; that witness had inconsistently 
street accident, testifying that the;e was no ob- asserted ownership, admitted); 1909, Clow ~. 
struction of deCendant's view. allowed to be Smith, 85 Nebr. 668,124 N. W. 140 (opinion 
contradicted by his statement that the defend- admitted, on the facts): 
antwasnottoblame; "the question is whether New Hampllhirc: 1860, Nutev. Nute, 41 N.H. 
the specific facts testified to lead so directly to a 71 (an opinion on the merits of the ease, where 
conclusion that it is obviously unlikely that a the implication was indefinite, excluded): 
mall \\ill believe a contrary conclusion if he 1862, City Bank v. Young, 43 N. H. 460 (au 
believes the specific facts": Com. v. Mooney opinion on the merits of the case, eJ:cluded) : 
doubted): 1905, Jacobs \'. Beston El. R. C(I., New York: 1857, Prople \'. Jackson, 3 Park. 
188 MaBS. 246, 74 N. E. 349 (a paper bearing Cr. 597 (the prosecuting witness in a larceny 

496 

• 



§§ 1017-1046) SELF-CONTHADICTION § IO·U 
• 

All Courts, however, concede that expeit opinions, as well as otha opinions 
ordinarily admissibie, if inconsistent with those expressed on the stand, are 
receivable.3 

§ 1042. Silence, Omissions, or Negative Statements, as Inconsistent; 
(1) Silence, etc., as constituting the Impeaching Statement. A failure to 
assert a fact, when it would have been natural to assert it, amounts in effect 
to an assertion of the non-existence of the fact. This is conceded as a general 
principie of evidence (post, § IOil). There may be explanations, indicating 
that the person had in truth no belief of that tenor; but the conduct is' prima 
facie' an inconsistency. 

There are several common classes of cases: (1) Omissions in legal pro-

case had said he did not think the defendant 
would do anything wrong; admitted); 1863, 
Patchin v. Ins. Co., 13 N. Y. 2iO (opinion 
as such is not excluded); 1874, ScheU v. Plumb, 
55 N. Y. 599 (" an opinion expressed by a wit
ncss upon t.he merits is inadwl!!lihle", be
cause, apparently, it does not necessarily 
involve an :lssertion as to the particular fact 
testified to; here "the plaintiff ought to 
have $1000" was held to involve such an asser
tion); 1880, Mayer v. People, 80 N. Y. 377 
(false representations; a witness for the de
fendant, corroborating his claim. asked whether 
he had not said that the defl?uclant had been 
guilty of a great wrong, had acted like thieves; 
held proper, two judges dissenting); 1921, 
Enos Will, Sup. App. Div., 187 N. Y. Suppl. 
757, 775 (an illustration of the pitiful nonsense 
made of the law by the Opinion rule in this 
application) ; 
N()Tth Carolina: 1905, State v. Exum, 138 
N. C. 599, 50 S. E. 283 (" Little did I think I 
would have married a murderer", admitted 
against the defendant's wife); 
South Dakota: 1897, State v. Davidson, 9 
S. D. 564, 70 N. W. 879 (mere opinion ex
eluded; here, that a witness to disprove mo
tive had said that he was con \'inced tho de. 
fendant had killed the deceased); 1916, 
State ex reI. Kuhl v. Chambers, 37 S. D. 555. 
159 N. W. 113 (bastardy; a physician who 
testified for defendant 0.., to other interc('urse 
of complaimmt, not allowed to be impeached 
by his statement that defendant was the 
father; unsonnd; Whiting, J .. diss., approv
ing the text above); 
Tennusee: 1871, Sellars v. Sellars, 2 Heisk. 
430 (attesting witness' declarations of testa
tor's insanity. admitted, as contradicting his 
attestation); 1897, Saunders ·D. R. Co., 99 
Tenn. 130.41 S. W. 1031 (-matter of opinion 
as to the fault of an injured party, excluded) ; 
1907, Holder v. State, 119 Tenn. 178, 104 S. 
W. 225 (murder; to impeflch a witness who 
testified to an alibi. her positive statement 
that the accused" did it", admitted); 
TezlJ8: 19M, Eastern Texas R. Co. v. Scur
lock, 97 Tex. 30S, i8 S. W. 490 (witness to 

YOLo II' 32 

• 

the value of his own propcrt.y); 1904, Parker fl. 
State, 46 Tex. Cr. 461, 80 S. W. 1008 (defend
ant's daughter, not aIlowed to bc impeached 
by the statcment .. I believc that my father 
killed T."); 1905, Kirk v. State. 48 Tex. Cr. 
624, 89 S. W. 1067 (" I tried to keep K. from 
killing him ". etc .. excluded); 1917, McDougal 
~. State, 81 Tex. Cr. 179,194 S. 'V. 944 (" mur
der; I tried to keep him from it. but I 
could n't do it ", held inadmissible); 
VClUic:mt: !!lOS. Coolidge fl. Ayers, i7 Vt. 
448.61 Atl. 40 (f(iilure to asscrt !l- fact in former 
tc.-;timony, admitted); 
Washinoto7l: 1913, State v. Hazzard, 75 Wash. 
5, 134 Pac. 514 (murder by starvation; a prior 
statement by the prosecution's witneS:! that 
the defendant had done nothing ?Tong, here 
cxduded) ; 
WisC0718i7l: 1903, Lowe v. State, 118 Wis. 641. 
96 N. W. 417 (assault with intent to kill; 
defence, insanity; witness' prior contradictory 
statement as to defendant's insanity. held 
admissible) . 

• Add here some of the casos cited ante, § 1040, 
n. 10. Ireland: 1901. O'Regan r. Trench, L. R. 
1 Ire. 274, 287, 297 (value of land; inconsist
ent statements admitted); U. S. California: 
1872, People ~. Donovan, 43 Cal. 165 (for· 
mer opinion as to sanity); Delaware: 1851. 
State r. Windsor, 5 Harringt. 512, 526; 
Columbia (Diet.): 1881, Guiteau's Trial. 
D. C., II, 1237 (an expert witness for the prose
cution on the issue of insanity was allowed to 
be discredited by the following po~tal card sent 
by him to the counsel for the defence before 
being called by the prosecution: .. Aeceflt my 
congratulations on the manner in which you 
have thus far directed the defence. It may 
not be popular, but it is right and just"); 
Ma.ine: 1831, Ware v. Ware, 8 Greenl. 44. 
55 (physidans testifying to a testator's in
sanity were discredited by former statements 
that the will could not be broken on thc ground 
of insanity): }./488achwtt/s: 1893, Liddle t. 
Bank, 158 Mass. 15,32 N. E. 954 (physician'" 
inconsistent opinion); 1896. Silverstein 1'. 
O'Brien, 165 MasS. 512, 43 N. E. 497 (a witness 
who valued property as worthless. asked as 
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ceedings to assert what would naturally have been asserted under the cir
cumstances;! (2) Omissions to assert anything, or to speak with such detail 
or positiveness, when Jormerly narrating, on the stand or elsewhere, the matter 
now dealt with;2 (3) Failure to wke the swnd at all, when it would have been 

to former expressions imputing high value to 
it); Michigan: 1864. Beaubien ~. Cicotte, 12 
Mich. 487 (a physician's opinion as to a testa
tor's sanity); Minnesola: 1921, Re County 
Ditch No. 33, 150 Minn. 69. 184 N. W. 374 
(witness to value of benefits. contradicted by 
his different official valuation); New Hamp
shire: 1863. Sanderson ~. Nallhua. 44 N. H. 
494 (experts in general); New York: 1898. 
Brooks v. R. Co .• 156 ~. Y. 244. 50 N. E. 
945 (contrary opinion of a physician at a for
mer trial): Ohio: 1915. Hoover v. State. 
!n Oh. 41.109 N. E. 626 (contradictory opinion 
~tl\ted at another time .. concerning the same 
state of facts". admissible; but not when 
hased on a hypothetical question); Pen1l8yl
i'rlnia: 1897. Krider v. Philadelphia. 180 
Pa. 78. 36 AU. 405 (the official asses"ment of 
property at a smal\er value. to contradict the 
assessor as a witness to its value). 

§ 1042. 1 Fla. 1895. Charles v. State. 36 
F1a. 691. 18 So. 369 (voluntary dismissal 
of a pre,ious suit through apparent inability 
to prove what the party now asserts; ad
mitted); Ga. 1899. Merritt v. State. 107 
Ga. 675. 34 S. E. 361 (assault with intent 
to rape said to have been witnessed by woman's 
father; his failure to complain that day 
or to appear as complainant in the warrant 

. sworn out next day. admitted); Mass. 1868. 
Clement v. Kimbal\. 98 Mass. 536 (the wife's 
misconduct pleaded in an action against the 
husband for necessaries; to contradict the 
defendant's testimony that he had bCl'n in
formed of adultery with P. in 1865. testimony 
was received that he had in '1867 filed a divorce
libel charging adultery with specified persons 
but not with P.); Mo. 1918. State r. Drum
mins. 274 Mo. 632. 204 S. W. 2it; N. Car. 
1876. State v. Wright. 75 N. C. 439 (testimony 
that the prosecutrix. on applying for a warrant. 
.. made various and contradictory statements". 
excluded. as too indefinite); Pa. 1877. Snyder 
v. Com .• 85 Pa. 519. 521 (charging and testify
ing to the murder oi the witness' infant daugh
ter by the defendant. her father; a fOlmer com
plaint by her. after the time in question. ad
mitted. in which incestuou! adultery and rape 
only were charged. and not murder); 189;. 
Mullen v. Ins. Co .• 182 Pa. 150. 37 At!. 988 
(failure to assert a claim now alleged. ad
mitted); VI. 1862. Nye 1.'. l\ferria!n. 35 Vt.441. 
445 (that the defendant by his counsel at the 
trial below defended the suit upon grounds 
wholly inconsistent with his present testi
mony); Wis. 1858. Conkey~. Post. 7 Wis. 137 
(omission in the Court below to object to a 
note on the ground now claimed. namely. 
alteration) . 

Compare the r.ases cited post. §§ 1066. 1072. 
• EliGL.\liD: 1678. Coleman's Trial. 7 How. 

St. Tr. 1. 25 (~me of the chief weaknesses in 
the testimony of the notorious perjurer Oaws 
was that at his original information to the 
Council he failed to state facts which he after
wards testified to (In the trials of his various 
,ictims; each time bringing Ollt new facts 
before unmentioned); C.uaD.\: 1 no::!. R. r. 
Higgins. a6 N. Br. 18. 24 (accused's silence. 
until his trial. all to G. being the real murderer. 
admissible: good opinion by Harrington .. J.) ; 

UlilTED STATES: Federal: 1888. U. S. v. 
Ford. :Ja Fed. S&I. semble (an omission to 

• •• • mentiOn a matter on a prIOr examination. 
admitted); California: 1901. People t·. Bi;,hop. 
134 Cal. 682. 66 Pac. 976 (witness' hesi
tation in giving former testimony on the same 
subject; allowed to be shown on the facts); 
Colorado: 1SS9. Babcock n. People. 1a Colo. 
519.22 Pac. 817 (failure to mention important 
mllttcrs ut a prior examination. admitted): 
Florida: 1905. Hampton r. State. 50 Fla. 55. 
39 So. 421 (" Have you testified to material 
fncts here to-duy that you did not testify to 
hefore the coroner's jury?" excluded; this 
is unsound); Georuia: 1896. Miller r. State. 
97 Ga. 653. 25 S. E. 366. 8emble (a supposed 
eye-witness; that he did not disclose the 
assailant's identity when it would have been 
proper to do so. admitted); Illinois: 1906. 
Larrance v. People. 222 Ill. 155. 78 N. E. 50 
(failure to mention a fact in testimonv at an • 
inquest; not admitted. unless on a showin~ 
that he was asked on that ,point or asked 
for all relevant facts); Maryland: 1910. 
Parks v. State. 113 Md. 338. 77 Atl. 603 (rolr 
bery; prosecuting witness identified defend
ant; a letter of his. stating that he did not 
know who struck him, admitted); Ma.~sachll
sells: 1855. Com. ·c. Hawkins. 3 Gray 464 
(" alleging a fact at one time whi':h he denied 
at another. or stating it in two ways incon
sistent with eae,h other" is admissible. but not 
"a mere omission to state a fact. or stating 
it less fully [at a former examination). unless 
the attention of the witness was particularly 
called to it at the former examination ") ; 
1873. Hayden 11. Stone, 112 Mass. 348. 352 
(testimony .hat C. claimed ownership; for
mer silence by witness when llS appraiser of 
C.'s estate he should have mentioned C.'s 
claim. admitted); 1875, Perry ~. Breed. 
117 Mass. 165 (Morton. J.: "If a witness has 
made a previous sta tement of the transaction in 
regard to which he testifies. under such circum
stances that he was called upon as a matter of 
duty or interest to state the whole truth as to 
the transaction. it might be competent to put 
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natural to do SO.3 In all of these much depends on the individual circum
stances, and in all of them the underlying test is, Would it have been natural 
for the person to make the assertion in question? 

§ 1043. SlUDe: (2) , etc., as constituting the Testimony to be 
Impeached. It ought to follow that. where the witness now claims to be 
unable to recollect a mat.ter, a former affirmation of it should be admitted 
as a contradiction. But Courts have usually forbidden this. because the 
improper effect is apt to be to give a testimonial \'a\uc (allte, § 1018) to the 
rormer statement; its aspect as a mere contradiction being naturally over
shadowed.1 

such previous statements in evidence. to show 
that he then omitted material parts of the 
transaction to which he now testifies"); 1885. 
Brigham v. Fayerweather. 140 Mass. 412. 416. 
5 N. E. 265 (excluding a rormer failure or the 
... ; tness to make the assertion he mude on the 
Btand. because the former occasion did not call 
for an expression on the subject); 1888. 
C. Allen. J .• in Foster to. Worthint;. 14G Mass. 
60;. 16 N. E. 572 (" Declarations or acts or 
omissions to speak or to aet when it would have 
been natural to d'l so if the fact were as testified 
to. may be shown by way of contradiction or 
impeachment of thc testimony of a witness. 
when they fairly tend to control or qualify his 
testimony"); 18Q6. Bonnemort v. Gill. 165 
Mass. 493. 43 N. E. 299 (form~r omission to 
testify to the ract. admitted); 1920. Com. to. 
Homer. 235 Mass. 52G. 12; N. E. 517 (rob
bery; complnining witness' omission in prior 
accounts to mention a pistol. admitted): 
Michiaan: W05. Thompson t·. Mecosta. 141 
Mirh. 175. 104 N. W. G94 (witness'failure VJ 
deny a statement or R. in his presence. not 
admitted. there being on the facts no duty to 
speak); Minnesota: 1869. State D. Staley, 14 
Minn. 117 (railure by an accused taking the 
stand to deny the truth of his confession. ad
mitted); 1895. Alward D. Oaks. 63 Minn. 190. 
65 N. W. 271 (a letter to the party detailing 
the facts which the witness would testify to. 
but omitting a vital fact asserted on the stand, 
admitted); New Jersey: 1904. State to. Rosa. 
71 N. J. L. 316. 58 At\. 1010 (omitting to state 
a material circumstance in former testimony. 
admitted); New York: 1899. Barrett v. R. Co .• 
157 N. Y. 663. 52 N. E. 659 (omission of a 
material fact in a former narration. admitted) ; 
NOTth Carolina: 1890. State D. Morton. 107 
N. C. 890, 12 S. E. 112 (silence when other 
persons were accused. admitted to impeach 
a purporting eyc-witness of the defendant's 
act) ; Utah: 1915, Requa D. Daly-Judge 
Mining Co .• 46 Utah 92. 148 Pac. 448 (injury 
in a mine); Vermont: 1862. Briggs v. Taylor. 
35 Vt. 68 (same); 190G. Green v. Dodge, 
79 Vt. 73. 64 Atl. 499 (former failure to dispute 
the amount of rent. admitted); WiscoMin: 
1913. Hilton 1). Hayes. 154 Wis. 27, 141 N. W. 
1015 (excluded; no authority cited). 

Conlra: 11)20. Thompson t·. State, 88 Tex. 
Cr. 29. 224 S. W. 892 (misunder.tanding the 
point). 

But. on the principle of § 1072. poet. 
silence in a court room during leaal proceedinas 
is usually not admissible; 1899. Turner's 
Appeal. 72 Conn. 305. 44 Atl. 310 (listening 
to another witness without interruption): 
1903. Horan D. Byrnes. 72 N. H. 93. 54 Atl. 
945 (witness' former silence at a trial when 
testimony was given as to her utterance of 
the biassed expression in question. excluded). 

For failure of the u·'.Iman to make fresh 
complaint in rape. ete .• sec post. § 1135. 

• This will depend much on circumstances: 
1855. Brock t'. State. 26 Ala. 106 (a mother and 
a sister of the defendant, though present at the 
preliminary examination. failed to testify in his 
behalf. which. however. they arterwards did at 
the trial; excluded); 1895. Com. v. Smith. 163 
Mass. 411. 40 N. E. 189 (AUen. J.: "The 
judge ruled. in effect. that. where a defendant 
now testifies that he is innocent of a criminal 
charge. the fact that he has heretofore rerused 
to answer in relation to the subject. on the 
ground that his answers might tend to crim
inate him. may be considered as bearing upon 
the credihility of his presen t testimony. The 
defendant in such case now says that he is 
innocent. He formerly did not say that he was 
innocent. hut that he would not answer lest he 
might criminate himself. This fact. though 
open to explanation. has 80me tendency to 
throw a doubt upon the truth of his present 
testimony. and thus has some bearing upon one 
ma terial question; namely, the truthfulness 
of the witness "); 1896. People 11. Wirth. 108 
Mich. 307. 66 N. W. 41 (that a witness for the 
defendant saw the defendant bound over and 
did not at the time tell what he now telle. 
namely. that another person was the guilty 
one. admitted). 

Compare the caSCB cited 'Post. § 1072. 
For the bearing of the primel1e CZQoimt aelf

crimination. as prohibiting the uee of the 
accused's silence against him. post. § 2272. 

§ 1043. I ENOL. .. ND: 1788. Wanen Hast
ings' Trial. Lords' Journal. Feb. 29. April 10 
(a question as to fcrlller affirmath'c testimony 
of a witneB8 who now .. disclaimed all knowl-
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§ 1043 TESTIMONIAL IMPEACHMENT [CHAP. XXXIV 

This is well enough as a caution. But the unwilling witness often takes 
refuge in a failure to remember,2 and the astute liar is sometimes impregnable 
unletis his flank can be exposed to an attack of this sort.3 An absolute rule 
of prohibition would do more harm than good, and the trial Court should have 
discretion. In general, the risk (above noted) of permitting a testimonial 
value to be given to the extrajudicial assertion is greater for a witness ex
amined by a party calling him, while the necessity for using it to expose a 
false witness is greater for the opponent. of the witness; and the usual practice 
should follow this line of distinction. 

5. Explaining away the Inconsistency 

§ 1044. In general. In accordance with the logical principle of Relevancy 
(ante, § 34), the impeached witness may always endeavor to e}..-plain away 
the effect of the supposed inconsistency by relating whatever circumstances 
would naturally remove it. The contradictory statement indicates on its 
face that the witness has been of two minds on the subject, and therefore 
that there has been some defect of intelligence, honesty, or impartiality on 

edge of any matter so interrogated", ex- State v. Kysilka. 84 N. J. L. 6. 87 Atl. 79 
eluded); 1820. The Queen's Case. 2 B. & B. (similar); Or. 1910. State v. Yee Guer.g. 57 
299 (when a witness testifies that he docs not Or. 509. 112 Pac. 424 (a ruling which exhibits 
know or that he docs not remember the oe- the uselt'ss quibbling induced by over-par-
cunence of a certain fact. the fact that he for- ticularity in dra,,;ng this distinction); Pa. 
merly mentioned the alleged maHer in a 18.18. Stockton v. Demuth. 7 Watts 41 (a 
conversation is not admissible); U:"'TED positive affirmation. not admitted against 
STA'l'ES: Ark. 1922. Murray v. State. Ark. on!! who failed to recollect); Tex. 1907. Ozark 
-. 236 S. W. 617: Cal. 1898. People r. Dice. v. State. 51 Tex. Cr. 106. 100 S. W. 927 (prior 
120 Cal. 189. 52 Pac. 477 (former statement affirmative statements by the prosecution's 
of what he now fails to remember. excluded); witness. not allowed to be proved by the 
19M. People v. Creeks. 141 Cal. 532. 75 Pac. prosecution where the witness had failpd to 
101 (rule approved) ; 1905. People v. Cook. 148 testify to that eiJoct); Wyo. 1922. Crago ~. 
Cal. 334. 83 Pac. 43 (rule affirmed) ; 1909. Bol- State. Wyo. • 202 Pac. 1099 (prosccu-
linger v. Bollinger. 154 Cal. 695. 99 Pac. 196; tion's witness. being asked as to an admission 
Ga. 1899. Rickerson v. State. 106 Ga. 391. made to him by defendant. remembered 
33 S. E. 639 (denial of a fact which the party none; held. that his prior written statement 
thought the witness would affirm is not the of such an admission could not be received). 
subject of self-contradiction): Ky. 1 SS!l5. Compare also the cases cited ante. § 1038. 
Saylor P. Com .• _. Ky. • 33 S. W. 18.'; No prior contradictions. of course. can he re-
(testifying that 1>:. knows nothing; former ceived where the testimony contradicted has 
38!ertion of something. excluded): 1807, Ste- been struck ou/: 1876. Mayo 11. Mayo. 119 
venson n. Com.. Ky. • 44 S. W. 634 (tes- Mass. 290. 
timony that he was not present at an affray; Where the witness now ezpre8s1y deniu a 
former etatement that he did sec the defendant fact. on direct examination. contrary to the 
shoot the deceased, excluded); 1913. South expectation of the party calling, the principle of 
Covington &: C. St. R. Co. v. Finan's Adm'x, impeaching one's own witness by showino; II. 

153 Ky. 340. 155 S. W. 742; Me. 1872. State v. former contrary assertion becomes involved 
Reed. 60 Me. 550 (here the matter was first (arl/e. §§ 905, 1018. n. 2). 
referred to on cross-examination. and the wit- • Compare Majocchi's "non mi ricordo". 
ness could not recollect details; former detailed quoted an/e. § 975. 
5tatements were excluded); M1UI8. 1914. • The following cases illustrate this view: 
Corsick n. Boston Elevated R. Co .• 218 Mass. 1897. People v. Turner. 118 Cal. 324. 50 Pac. 
144. 105 N. E. 600; MUIB. 1903. Dunk v. 537 (a more posith'e identification. admitted) : 
State. 84 Miss. 452. 36 So. 609 (following. 1860. Hastings v. Livermore. 15 Gray 10 (a 
bllt misconceiving. the ruling in 'Villiams n. former petition signed. showing a knowledge of 
State, Miss. quoted all/e. § 1038): N. J. a fact denied on the trial. though the witnes." 
1913. State 11. D'Adame. 84 N. J. L. 386. 86 said he did not know its contents. admitted); 
At!. 414 (on failure to identify on the st'lnd. a 1860. Nute v. Nute. 41 N. H. 67 the (present 
former identification was admitted). 1913. statement was mef'?ly that the witness did 110t 
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his part; and it is conceivable that the inconsistency of the statements 
themselves may turn out to be superficial only, or that the error may have 
been based not on dishonesty or poor memory but upon a temporary mis
understanding. To this end it is both logical and just that the explanatory 
circumstances, if any, should be received: I 

1843, GILCHRIST, .T., in State v. Winkley, 14 N. H. 491: "Their eff~t upon his credibility 
might have been destroyed by evidence that they were made in an ironical manner and 
tone, by showing that they were conn~ted with other remarks in such a way that they 
ought not to impair his credit, or that he could not have been supposed to be serious in 
making them." 

1874, D.\XFORTH, J., in State v. Reed, 62 ~fe. 146: "The force of a contradictory state
ment must depend very materially upon the circumstances under which it was made and 
the influences at the time bearing upon the witness. It would therefore seem to be self
evident that witnesses so situated should be permitted to make such explanation as might 
be in their power. The first impulse of the mind in such a case is to inquire how this hap
pened, what reason can be given, and more especially what can the party implicated say 
in excuse or extenuation. To refuse the opportunit~· to explain would be in eff~t to con
demn a party without a hearing, ane! without that information which in many cases WQuid 
be matel'ial to a correc·t judgment." 

recollect a fact, and the former one affirll1ed it: 19~. Strebin 17. Lavengood, 163 Ind. 478, 71 
admitted). N. E. 494 (affidavits); KII. 1899, Louisville &; 

~ IOU. I Accord: ENGLAND: 1754. Can- N. R. Co. t'. Alumbaugh, Ky. ,51 S. W. 
ning's Trial, 19 How. St. Tr. 385 (explaining IS; ],[(188. lSi!, Blake v. Stoddard, 107 Msss. 
why a witness stayed away from the first III (that after making the contrary erroneous 
trial); 1840. R. v. Woods. 1 Cr. & Dix 439 statement in answer to interrogatories he 
(the witness had contradicted himself as to went to his counsel and informed him of the 
seeing the deceased before the murder; he error. admitted); lIfi,l1l. 1871. Jaspers 17. 

was allowed to explain that his former state- Lano. 17 Minn. 296. 305 (even though the 
ment was made in fear of being i!n'ol\'ed in witness originally denied the statement); 
the el\sc). Mont. 1896. Du Vi\'ier v. Phillips. 18 Mont. 

UNITED STATES: Ala. 1853, Campbell 1:'. 370. 45 Pac. 554 (circumstances under which 
State. 23 Ala. 44. 76; 1860. LewiR 1:'. State. a letter was written. admitted); Nebr. 1895. 
35 Ala. 384. 386 (that the witness' master had Fremont B. & E. Co. 1'. Peters. 45 Nehr. 356. 
threatened to whip him unless he told the 63 N. W. 791; Mich. 1922. People I). Davis. -
story offered in contradiction); 1895. State v. Mich. .187 N. W. 390; Nev. 1908. Tonopah 
Henry. 107 Ala. 22. 19 So. 23 (in this State Lumber Co. tl. Riley. 30 Nev. 312. 95 Pac. 1001 
the singular doctrine that oue may not testify (conYersation with R .• admitted by way of 
to his own state of mind (post. § 1966) is held explanation); N. Y. 1848. Clapp tl. Wilson. 
not to affect such explanations); Cal. 1895. 5 Den. 28~. 288; N. C. 1886. State v. Garland. 
People v. Dillwood. Cal. • 39 Pac. 4.38 95 N. C. 672 (seduction; the fact that the 
(motive for change of testimony); 1898. prior declarations of the prosecutrix were 
People t'. Shaver. 120 Cal. 354. 52 Pac. 651; made on the occr.sion of a formal visit of in-
1898. People I). Lambert. 120 Cal. 170. 52 Pac. Yestigation frum a church-clder. admitted); 
307; 1903. People v. Glover. 141 Cal. 233. Or. 1903. State I). Howard. 43 Or. 166, 72 Pac. 
74 Pac. 745 (explaining that the former state- 880 (reasons for making a contradictory 
ment was not trul!); Ga. 1896. Miller v. affidavit); S. C. 1887. State v. Jacobs. 28 
State, Ga. • 25 S. E. 366 (former silence. S. C. 30. 37, 4 S. E. 799; Utah: 1906. Hogan 
explained as the result of advice by others) ; 17. Cahoon. 31 Utah 172. 87 Pac. 164 (reMOus 
1898. Huff v. State. 104 id. 521, 30 S. E. 80S for the inconsistent statements); Wi.t. 1888. 
(that he had before sworn falsely in fear of Norwegian Plow Co. 17. Hanthorn. 71 Wis. 
threats. allowed); 1904. Spearman I). Sanders. 534. 37 N. W. 825. 
121 Ga. 468. 49 S. E. 296; Ida. 1895. Douglas Compare the same rule Cor Admissions. 
v. Douglas. 4 Ida. 293. 38 Pac. 935; Ill. 1907. post. ~ 1058. 
Hirsch & S. I. & R. Co. I). Coleman. 227 Ill. For the use of prior t.mBUlltnt BtatementS. 
149. 81 N. E. 21; Ind. 1878. Jones v. State. to corroborate a witness who has been im-
64 Ind. 473. 482 (threats by defendant to peached by an inconsistent failure to speak on a 
witness before her prior statement. admitted) ; Cormer occasion. see poat. ~ 1129. 
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• 

§ 1045. Putting in the Whole of the Contradictory Statement. In making 
this explanation, it is obvious that in theory all that is allowable, where 
the witness wishes to show that the true signiiicance of the former state-

, 

ment has been distorted by a fragmentary repetition of it, is the addition 
of such other part~ of the statement (1.'1 .:xplain its true significance, and not 
the entire conversation or writing, which ma;y contain portions wholly irrele
vant for the legitimate purpose of explanation. Such is the rule in England.) 
But in the United Stutes it is common to suy that the whole of the COll

versation. or of the former testimony or the deposition, may be received. 
There i.:; much to be said in favor of this looser doctrine, (1) because it 

affords a simpler test and avoids a continuous and pett;\· wrangle over the 
various parts of the conversation nr deposition, and (2) because the possible 
disadvantage of introducing some irrelevant matter rna;\' well be borne by 
tlle party who provoked th~~ j'esult by attempting to introduce a fragmenta~' 
portion. However, the whole subject is more fully developed by the Courts 
in dealing with the general prindple of Completeness, and the judicial ex
planations quoted under that head (post. §§ 2113-2118) will indicate the 
pr:>,ctice upon the present subject. 

§ 1046. Joining Issue as to the Explanation, When the self-contradiction 
is not upon a collateral point (ante, § 1020), either party may introduce other 
witnesses upon the issue whether the utterance wa~ made; this is involved 
in the nature of the case,) But whether additional testimony may be intro
duced as to the correctne8,~ oj the e.rplanation given by the witness is doubtful, 
as a matter of precedent; convenience would seem usually to require its 
exclusion ,2 

§ 1045. I 1820, Abbott, C. J., for all the 
judges, in The Queen's Case, 2 B. & B. 294 
(admitting .. all which had constituted the 
moti .... e and inducement and all which may 
show the meaning of the words and declara
tions", but not any other things which may 
have been said at the same time; sec the 
'luotation ante, § 95~); 1838, Denman, L. 
C. J., in Prince v. Samo. 7 A. & E. 627 (ud
mitting .. everything said" at the time .. that 
~ould in any way qualify or explain the state
ment as to which he had been cross-examined", 
hut not" all that he said at the same time"; 
in this opinion, a part of the foregoing opinion. 

':;0 far only as it bore on party's admiSl'ions, 
was repudiated; see the quotation post, 
§ 2115). 

§ 1046. I 1881, R. 11. Whf-Jan, Ire., 14 Cox 
Cr. 595. 

Contra: 1901, State .,. Jackson 106 La. 413. 
31 So. 52 (defendant havinl! cross-examined a 
witness as to making an affidav.t against him, 
the affidavit was not allowed to be used to show 
that the witness had not made it; the opinion 
ignores settled principles). 

t 1864, Beemer t'. Kerr, 23 U. C. Q. B. 557 
(the witness W'lS contradicted by his own dep(J
sition befor" a magistrate, and explained that 
he was at that time confused, that he had not 
papers tc refer to which he needed, and that I'ot 
all that he said was reported; the opponellt'~ 
testimony to disprove these excuses was ex
cluded; Draper, C. J.: .. If he offers explana
tions why his statements conflict, they are 
neither relevant to the issue tried, nor do they 
alter the fact that he has contradicted himself 
on oath, and any evidence as to the truth of 
his explanations, and not as to the fact in issul', 
to which hi.~ e,idence relates, must be collsteral 
and cannot be received "); 1896, State 1'. 
Goodbier, 48 La. An. 770, 19 So. 755 (disproof 
of the witness' explanation, rejected); 1879, 
Dufresne v. Weise, 40 Wis. 297 (l'xplauation 
by the third witness on behnlf of the impl'achpd 
witness excluded). 

See the treatment of :L similur qU~8tioh 
as to Explanations of Bia~, ante, § 952. 
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SUB-TITLE II (continlled): 'rESTIMONIAL IMPEACHMENT 

TOPIC VI: ADMISSIONS 

CHAPTER XXXV. 

1. Genera.l Theol'J' 

§ 1048. Probative Status of Admissions. 
§ 1049. Admissions, distinguished from 

the Hearsay exception for Statements of 
Facts against Interest; Death not necessary. 

§ 1050. Admissions, distinguished from 
Confessions; Admissions under Duress ; 
Admissions Required by Law. 

§ 1051. Admissions, distinguished from 
Testimonial Sclf-Ccntradictions; Prior 
Warning not necessary. 

§ 1052. Admissions, distinguished from 
Conduct indicating a Consciousness of Guilt 
(Flight, Fraud, Spoliation of Documents, 
Withholding of Evidence, and the like). 

§ 1053. Admissions, as not subject to 
rules for Testimonial Qualifications; Per
sonal Knowledge; Infancy; Opinion Rule. 

§ 1054. Admissions, excluded as evi
dence of certain facts j (1) Contents of 
Documents; {2) Execution of Attested 
Documents; (3) Reports Required by 
L'l.w; (4) Party-Opponent's Privilege. 

§ 1055. Admissions, as insufficient for 
proof of certain facts j (1) Marriage; 
(2) Divorce; (3) Cdminal Cases. 

§ 1056. Weight of Admissions. 
§ 1057. Admissions, as distinguished 

from Estoppels, Warranties, Contracts, 
Ilnd Arbitrations j Admissions made to 
Third Persons or after Suit Begun. 

§ 1058. Admissions, as distinguished 
from Solemn or Judicial Admissions. 

§ 1059. Same: Quasi-Admissions not 
eon elusive ; Explanations; Prior Consistent 
Claims; Putting in the Whole of the State
ment. 

2. What Statements are Admissions 

§ W64. Same: (b) CommOl;-Law Plead
ings in the Same Cause. as Judicial Ad-

• • • missIons. 
§ 1065. Same: (e) Bills and Answers in 

Chancery in other Causes. 
§ 1066. Same: (d) Common-Law Plead

ings in other Causes. 
§ 1067. Same: (e) 

Amended Pleadings. 
Superseded or 

3. Vicarious AdmjslJions 
(by other than the Party Hjmself) 

§ 1069. In general. 
§ 1070. Admissions by Reference to a 

Third Person. 
§ 1071. Third Person's Statement as

Ilented t<l by Party's Silence; General Prin
ciple. 

§ 1072. Same: Specific Rules; State
ments made d"ring a Trial, under Arrest; 
Notice to Qui:,; Omission to Schedule u 
Claim. 

§ 1073. Third Person's Document; 
Writing Sent to the Party or Found in his 
Possession; Unanswered Letter; Account< 
Rendered; "Proofs of Loss" in Insurance. 

§ 1074. Same: Books of a Corporation 
or Partnership. 

§ 1075. Same: Depositions in another 
Trial, Used or n.."lferred t<l. 

§ 1076. N omin.: I and Real Parties; Rep
resentative Partie>", (Executor, Guardian, 
etc.); Stockholders; Joint Parties j Con
fessions of 3 Co-aeCendant; Othcr Parties 
to the Litigation. 

§ 1077. Privies in Obligation; Joint 
Promisor; Principal and Surety; etc. 

§ 1078. Sace: Agent; Partner; At
torney; Deputy-Sheriff i Husband and 
Wife; Interpreter. 

§ 1060. Implied Admissions; Sundry § 1079. Same: Co-conspirator; Joint 
Instances. Tortfeasor. 

§ 1061. Hypothetical Admissions; § 1080. Privies in Title; General Prin-
(1) Offel" to Compromise or Settle a Claim; ciple; History of the Principle. 
General Principle. § 1081. Same: Decedent; Insured j 

§ 1062. Same: State of the Law in Co-legatee; Co-heir; Co executor; Co-
various Jurisdictions. tenant i Bankrupt Debtor. 

§ 1063. Same: (2)· Admissions in Plead- § 1082. Same: Grantor, Vendor, As-
ings; (a),Attomeys' Admissions, in general. signor, Indorser; (1) Admissions before 
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Transfer; (a) Realty; Admissions against 
Documentary Title; Transfers in Fraud of 
Creditors. 

~ 1083. flame: (b) Personalty; New 
Yorkrnle. 

~ 1084. Same . '(el Negotiable Instru
ments. 

• 

§ 1085. Same: (2) Admissions after 
Transfer; Realty and Personalty in general. 

§ 1086. Same: Transfers in Fraud of 
Creditors. 

§ 1087. Same: Other Principles affecting 
Grantor's Declarations as to Property, dis
criminated. 

1. General Theory 

§ 1048. Probative Status of Admissions. The statements made· out of 
court by a party-opponent ~re universally deemed admissible, when offered 
against him. What is their probative status? 1 

(1) Regarded from the point of dew of ordinary logic &ond psychology, 
they are of course testimonial utterances (anre, § 475), like any other human 
assertion whether made in 01' out of court. 

But, even from this point of view, they have two kinds of probative 
value: 

(a) One is the ordinary value of any person's testimonial utterance; this 
value depending on his capacity to observe, etc., his means of knowledge, his 
bias or interest or lack of it, and so on. The Hearsay rule, of course, must be 
satisfied (infra), but that ig a rule of law. Psychologically, however, all 
testimonial utterances stand on the same footing. If therefore the party's 
utterances become somehow admissible, they have such natural probative 
value as those of any person having similar testimonial qualities. From this 
po in+. of view, their value would be the same whether they are offered for 
or against the party. 

(b) But when offered again.yt the party they have additionally, the same 
logical status as a witness' self-contradiction. Just as a witness' testimony 
is discredited when it app'ears fliat 6rranother occas:on he has made a state
ment inconsistent with that i:estimony (ante, §§ 1018 ff.), so also the party
opponent is discredited when it appears that on some other occasion he has 
made El. statement inconsistent with his present claim against him. The wit
ness speaks in court through his testimony only, and hence his testimon,\' forms 
the sole basis upon which the inconsistency of his other statement is predicated. 
But the party-opponent, wllether he himself takes the stand or not, speaks 
always through his pleadings and through the testimony of his witnesses put 
forward to support his pleadings; hence the basis upon which may be predi
cated a discrediting inconsistency on his part includes the whole range of facts 
asserted in his pleadings and in the testimony reiied on by him. Thus, in 

\,-effect and broadly,. anything said by the party-opponent may be u8ed against 
\ him as an admission, provided it exhibits the quality of inconsistency with 
..... the facts no\,' asserted by him in pleadings or in testimony. 

§ !CK8. 1 In the following article is found as an Exception to the Hearsay Rule", Yale 
an acute -criticism bf the theory of Admissions L. ,Tournai, 1921, XXX. 355. It is believed 
as originally here expounded. and in the light that the reasoning now set forth in §§ 1048. 
of that article the above text has been revised: 1049, places th6 theory of Admissions on the 
Professor Edmnnd M. Morgan ... Admi!;sions sounder basis. 
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(2) But, regarded from the point of view of the legal rules of admissibility, 
the party's extrajudicial statem'?nts, like all other extrajudicial statements, 
are met and challenged by the H:>.arsay rule (post, § 1361). How is it, then 
(since they are nevertheless admissibie against the party-opponent), that they 
are able to pass the. gauntlet of. the Hearsay rule? --., 

Very simply. The answer is that the party's testimonial u~terances do not 
pass the gauntlet of the Hearsay: rUle_\\'h~iLth.{;i'!ii:.e~offeredj~him (unless tlley 
can satisfy some exception to that rule); but that they do pass the gauntlet 
when they are offered_qgautathim as opponent, because he -himself is in that 

'-.. --- --" . . ---. -----.- ~ 

case the only one to Invoke the Hearsay nile and because he does not need to 
• • 

c!.oss-.~3J!l!!line himself. The theory of the Hearsay rule is that an extra-
judicial assertion is excluded unless there has been sufficient opportunity to 
test the assertion by cross-examination b~' the party against whom it is offered 
(post, § 1362); e.g. if Jones had said out of court "The party-opponent 
Smith borrowed this fifty dollars", Smith is entitled to an opportunity to 
cross-examine Jones upon that assertion. But if it is Smith himself who said 
out of court, " I borrowed this fifty dollars," certainly Smith cannot complain 
of lack of opportunity to cross-examine himself before his assertion is admitted 
against him. Such a request would be absurd. Hence the objection of tne-' . 
Hearsay rule falls away, because the ver,Y basis of the rule is lacking, viz. the 
need and prudence of affording an opportunity of cross-examinatjQ~ ;]n:'othe; 
words, the Hearsay rule .. is .. satisfied; ~mith has already had an opportunity 
to cross-examine himself (post, §§ 1371, 1372); or (to put it another way) he 
now as opponent has the full opportunity to put himself on the stand and 
explain his former assertioll. 

The Hearsay rule, therefore, is not a_gr.9.und_~Lobjection when an op
ponent's assertions are offered aflainst him; in such 'case;-liis assertions are 
termed Admissions. But the He~!li_I!YJule. is-a groIlDd .. Q1.9J?.i~_<:.tion by the 'c 

first party _w.ben.-theopponent's assertions are offered. in. his... javor; and 
such statements are .then not termed" admissions." 2 

(3) It follows that the subject of an admission is not limited tofacis against 
the party-opponent's interest at the time. No doubt the weight of credit to 
be given to such statements is increased when the fact stated is against the 
person's interest at the time; but that circumstance has no bearing upon 
their admissibility. On principle, it is plain that the probative reason why a 
party-opponent's utterance is sought to be used against him is ordinarily 
the reason noted above, in par. (1) b, viz. that it exhibits an inconsistency 
with his present claim, tending to throw doubt upon it, whether he was at the 
time speaking apparently in his own favor or against his own interest. For 
example, a plaintiff who now claims L', debt of $100 is clearly discredited by 
having made a demand a month ago1or only $50, even if at the time 

: Hence the basis for the play upon words in this State; how do you prove it?" .. I do 
in the well-worn profeB8ional jest: .. I hear not have to prate it; I admit it!" 
that you consider yourself the ablest lawyer 
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the debtor conceded only $25 and thus put the demandant in the' position of 
then making an assertion purely in his own favor for the aggrandizement 
of his claim. If the principle upon which admissions were received rested at 
all upon the disserving quality of the fact asserted at the time of assertion, 
such a statement would be as certainly rejected when offered by the first 
party as it would be when offered by the opponent himself in his own favor. 
~evertheless the fallacy is sometimes committed of placing the admissibility 
of such statements on that untenable ground. 3 

That it is a fallacY', in the fullest sense, is to be seen not only by reflecting 
upon the prindple involved, but also b~' observing that no Court ever yet 
excluded an opponent's admission because of such a limitation. Daily 
practice and unquestioned tradition are here unmistakable. Sometimes, too, 
the Courts have. expressly negatived the fallacy in question: 4 

1856, POLI.OCK, C. B., in Darby v. OWJcley, 1 H. & N. 1: "The distinction is this: If.'l 
party has chosen to talk about a particular .1latter, his statement is evidence against himself." 

1898, HA..\IERSLEY, J., in State Y. JJ'illi~, i J Conn. 293, 41 At!. 820: "Admissions are not 
admitted as testimony of the declarant in respect to any facts in issue; . ., They are 
admitted because conduct of 8. party [-opponent] to the proceeding, in respect to the matter in 
dispute, whether by acts, speech, or writing, which is clearly inconsistent with. the truth of his 
contention, is a fact relevant to the iS311e." 

(4) The logical value, therefore, of the lise of admissions is twofold. In the 
first place, all admissions may furnish, as ngainst the opponent, the same dis
crediting inference as that which may be made against a witness in consequence 
of a prior self-contradi<:tion; the nature of this inferencc, both in its strength 
and in its weakness, has been already examined (a.lltl', § 1018), and need not 
be here reconsidered. In the next place, all admissions, used against the op
ponent, satisfy the Hearsa~' rule, and, when once in, have such testimonial 
value as belongs to any testhnonial assertion under the circumstances; and 
the more notably they ran counter to the natural bia~ or interest of the party 
when rnade, the more credible the~· become; this element adding to their 
probative value, but not being essential to their admissibility. 

This double evidential utility explains the proposition, sometimes judicially 
sanctioned, that an admission is equivalent to affirmative testimony for the party 
offering it.5 However, any attempt to stress this distinction tends to vain 

• 

• The following are typical passages: 1794, manner depend upon thll Question whether 
L. C. J. Eyre, in Thomas Hardy's Trial, 24 they were for or against his interest at the timo 
How. St. Tr. 1093 (" the presumptioll upon they were made or afterwards") i 1899, State 
which declarations are evidence [against a r. Mowry, 21 R. I. 376, 43 Atl. 871 (defendant's 
defendant] is that no man would declare any- el!;culpative story on n charge of murder). 
thing against himself unless it were true ") : • Cal. 1867, Rhodes, J., in Hall v. The Emily 
1849, Bell, J., in Truby 1'. Seybert. 12 Pa. St. Banning, 33 Cal. 525 (" when given in e\·i· 
101. 104 ("n man's acts, conduct. and declarn- dence, they tend, as does other competent evi
tiona wherever made. provided they be vol- denee, to prove the fact in issue to which they 
untary, are admissible against him. I\S it is relate"); Ia. 1905, Castner v. Chicago. B. & 
fair to presume they correspond with thl' Q. H. Co .• 126 Ia. 581. 102 X. W. 499 ("sub
truth; and it is his fault if they do not "). stanth'e evidence"); Md. lR79. Bartlett r. 

• Accord: 1882. Staw v. Anderson. 10 Or. Wilbur. 53 Md. 485. 497 (they "may be olJered 
-wB, 4-53 (the admissibility "does not in any to I,rove the truth of the matters admitted ") : 
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logical quibbles, and should not be made the basis of any instruction on the 
weight of evidence.6 

• 

§ 1049. Adll1jssioD.l, distinguished from the Hearsay uception for State-
ments of Facts against lo:lterest; Death Dot necessary. The USE: of Admissions 
is on principle not obnoxious to the Hearsay rule; for the reasons above stated 
in § 1048. 

Nevertheless, because most statements used as admissions do happen to '-_. 
state facts against interest, judges have been found who, m.isled by this. 
casual feature, have treated admissions in general as obnoxious ~o. the Hear-
.~ay rule, and therefore as entering only under an exception ""to that rule.1 

That this is a mere local error of theory and in no sense represents a rule any-
where obtaining may be seen from three circumstances: first, that the lim-
itation of the Hearsay exception to facts against pecuniary or proprietary 
interest (post, §§ 1461, 1476) has never been attempted to be applied to ad
missions; secondly, that. the further requirement of the Hearsay exception, 
namely, that the declarant must first be accounted for as deceased, absent 
from the jurisdiction, or otherwise 1Hwvailabie (post, § 1456), has never been 
enforced for the use of a party's admissions;2 and thirdl~', that if an opponent's 
Admissions fell under the protection of that Exception, they would be equally / 
admissible in his favor: but of course they are not. 

§ 1050. Admissions, distinguished from Confessions; AdlilissioD.l 
Duress; Admissions Required by Law. (1) A Confession is one species of 
Admission, namely, an admission consisting of a direct assertion, by the 
accused in a criminal ~ase, of the main fact charged against him or of some fact 
essential to the charge (ante, § 821). The pecuIiarit~: of Confessions in 
evidence is that they are suhjected to an additional limitation when offered 

Minn. 1!J08, McManus D. Kichols-Chisholm 11-1 (declarations of a former proprietor ad-
L. Co., 105 Minn. 144, 117 N. W. 223 (here mitted against the plaintiff; "the fact of his 
the opinion was merely pointing out that ad- being alive at the time of the trial". held not 
missions are something more than self-contra- to exclude them}; Call. 1846. Payson D. Goo"d. 
dictions of the party's testimony if he testi- 3 Kerr N. Br. 272. 279; U. 8. Mass. 1910, Ab-
fies); Wis. 1879, Taylor, J., in Warder c. bott r. Walker, 204 Muss. 71. 90 N. E. 405; 
Fisher. 48 Wis. 344, 4 N. W. 470 ("are rc- Car. 1819. Guy D. Hall, 3 Murph. 150; W 
ceived also for the purpose of establishing the Va. 1905, Stewart ~. Doak Bros .• 58 W. Va. 
truth of the unsworn contradictory statement 172, 52 S. E. 95; and also cases quoted 
themselves"). post. § 1080. 

• The following opinion illustrates the fail- The ccntmry seems never to have been 
ure of justice that may occur where any stress sanctioned except in Gihblehouse 1". Stong, 3 
is laid on this doctrine of admissions being Rawle 436 (1832), Kennedy, J., diss. The 
"affirmative proof": 1909, Gibson v. Boston. confusion is perhaps a natural one in dealing 
75 N. H. 405, 75 Atl. 103. with an ancestor's declarations of defect of 

The oft-repeated warning against the title, where l!IX!n eith~r principle the state-
Blight weight of oral admissions or confessions ment might be receh'able; the difficulties are 
on account of their liability to misunder- particularly analyzed post. H 1082-1087. 
standing or distortion by the witness hearing In the curly days (If American jurisdiction. 
tl:tem, is due to the principle of CompletcneR6, the Supreme Court of Porto Rico found it . 
and is considered thereunder (post. § 2094, difficult to com'ince the lawyers that .. con-
ante, § 866). " fessions are not hcarS3Y"; 1904, People r. 

, 1049." 1 E. g. in Terry r. Uodahan, 79 Rivera, 7 P. n. 325; 1905. People ~. Dones, 
Ga. 278, 293, 5 S. E. 38 (1887), and in the 9 P. U. 423, 428; 1905, People r. Rivera, 9 
cu.ses cikd ante. § 1048, note 3. p" R. 454. 462; 1912, People ~. Almestico, 18 

: Eng. 1834. Woolway v. Rowe, 1 A. &: E. P. R. 314, 323. 
• 
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in criminal case:;, the limitation that they must have been made without 
any inducement calculated to destroy their trustworthiness (ante, § 822). 
The reason why such a limitation should be especially recognized for that 
species of Admissions has already been examined. 

What remains to note is: 
(a) Since a Confession is merely one sort of an Admission, all admissions 

are usable aga·illst the accllsed in a criminal case precisely as against a party 
in a civil case (ante, § 821); i. e. so long as they have satisfied the confessional 
rule, or fall without its scope, they are to be tested, like other admissions, by 
the ensuing principles common to all admissions; 

(b) Since the Confessions-rule is peculiar to the situation of the accused 
in a criminal case, an admission made under duress by a party-opponent in a 
civil c(l,se is admissible, subject of course to comment on its weight (ante, § 815). 

(2) Admissions made under a duty imposed by law stand on a peculiar 
footing. It would seem that nothing in the principles governing Admissions 
excludes them. But they may nevertheless come to be excluded upon two 
other principles: 

(a) The statutes imposing such a duty usually require the statement in 
the shape of a report to a public official, e. g. a druggist's record of sale of poison 
or liquor, a corporation's report of assets, a common carrier's report of an 
injury done, In such cases the statute sometimes makes the communication 
confidential and expressl~' brings it under a privilege (post, § 2377). Without 
such express provision, the privilege might be implied, where policy obviously 
required it. 

(l j In criminal cases, the foregoing kind of an admission, e.g. a report re
quired by law, might receive protection from the privilege against self-crimina
tion (post, § 2259 c). 

§ 1051. ,Admissions, distinguished from TestimOnial Self-Contradictions; 
Prior Wat !ling not necessa.ry. An Admission is logically useful against the 
party in the same way as a prior Self-Contradiction against a witness (ante, 
§§ 1018, 1048), and its admissibility rests partly on that ground. It follows 
that certain deductions from this principle have a parallel application to 
the present sort of evidence, notably in respect to impiied admissions 
(post, § 1060) and to explanations of the admissions (post, § 1058). But 
there are two respects in which the distinction between a witness' self-con
tradictions and a party's admissions becomes important. 

(1) The rule requiring that the witness must have been warned whel1 on 
the stand, and asked whether he had made the statement about to be offered 
as a self-contradiction (ante, §§ 1025 ff.), has always been understood not to be 
applicable to the use of a party's admissions, i.e. they may be offered without 
a prwT warning to the party.l The historical origin of this rule is plain enough; 

t 1051. I ENGLAND: 1837, Andrews v. 1854 doe .. not apply to admissions}; UNJTED 
Askey. 8 C. &; P. 7; 1874. Day. Common Law STATES: Ala. 1917, He~k v. Ellis. 200 Ala. 
Procedure Acts. 4th ed .• 277 (the statute of 17, 75 So. 320; .1rk. 1877. Collins v. Mack, 

508 



• 

, 

§§ 1048-1087) GENERAL PRINCIPLES § 1051 
, 

, 

for until the middle of the 1800s the opponent was neit.h~l' competent nor 
, compellable to take the stand as a witness in common-lay' trials (ante, § 577; 

post, § 2217), and hence it was impossible to ask him. about his utterances; 
a requirement to that effect would have excluded all admissions. 

Since parties'have been made competent and compellable, this obstacle no 
longer 'exists in iull force. But nevertheless the rule has persisted, and on 
two sufficient grounds, flrst, because the opponent ma~~ not in fact take the 
staild, and thus no opportunity for asking him would arise, and, secondly, 
because the onl~; object of requiring the warning is to provide a fair oppor
tunity of explanation before the witness' departure, whereas a' party is in 
theory present during the trial, and has in fact ample opportunity to protect 
himself by taking the stand for any explanations' which he ma~' deem neces
sary after hearing the testimon~' to his alleged admissions. It may be add.ed 
that in chancer~' practice, where the opponent was compellable to testify 
upon a bill of discovery, and thus the reason of the original rule was in part 
lacking, there was a practice which to some extent assin)ilated the rule for 
witnesses, i.e. the party's oral admissions, though received in evidence, 
would not be acted on as the basis of a decision unless they had been specifically 
inquired about beforehand in the interrogatories appended to the bill (post, 
§ 1856). ' 

, 

(2) A further practical difference between a party's admissions and a wit-
ness' self-contradictions remains to be noticed. The statements of a third 
person, i.e. vicarious admissions, may often be used against the party as ad-
31 Ark. 694 (e\'en where the pnrty i8 illso n 
witness); Colo. 1892. Rose t·. Otis. 18 Colo. 
59. 63. 31 Pac. 493 (same); Del. 1898. State 
r. Brown, Del.. 1 Penncville 286. 40 At!. 93S; 
1911. Roberts v. State. 25 Del. 2 Boyce. 385. 
79 A tl. 396; Ga. 1897. Belt t·. state. 103 Gn. 
12. 29 S. E. 451 (larceny; the prosecutri:oc 
not being a party. prior asking is necessary 
before using inconsistent statements); Ida. 
1894. Coffin 11. Bradbury. 3 Ida. 770, 35 Pac. 
715, 722; Ill. 1897. Buck 1.'. Mnddock, 167 
111. 219. 47 N. E. 208; Ind. T. 1897. Eddings 
v. Boner. I Ind. T. 173.38 S. W. 1110; Ia. 
1896, Stnte t'. Forsythe. 99 In. 1.68 N. W. 446; 
1900. Bullard v. Bullard. 112 la. 423.84 N. W. 
513; Kan. 1894. Southern K. R. Co. 11. Painter. 
53 Kan. 414. 418. 36 Pac. 731; Md. 1896, 
Kirk ~. Garrett. 84 Md. 383. 35 Atl. 1089: 
Mich. 1916. Cady v. Doxtator. 193 Mich. liO, 
159 N. W. 151 (former testimony of now de
fendnnt); Minn. 1903, White r. Collins. 90 
Minn. 165. 95 N. W. 765; 1911. Howard v. 
Illinois Central R. Co.. 116 Minn. 256. 133 
N. W. 557; Mo. 1905. State v. Wertz. 191 
Mo. 569. 90 S. W. 838; 1907. Southern Bank 
t·. Nichols, 202 Mo. 309, 100 S. W. 613; Mont. 
1906. State v. Allen. 34 Mont. 403. 87 Pac. 177; 
Nebr. 1899. Churchi11 ~. White. 58 Nebr. 22, 
78 N. W. 369 (even where al~ a witness); 
1902. Dunafon 11. Barber. Nebr. • 95 
N. W. 198; N. J. 1901. McBlain 1.'. Edgar. 62 

N. J. L. 634. 48 Atl. 600 (even where also a 
witness); Okl. HJOO. Drury r. Terr .• 9 Ok!. 
398. 60 Pac. 101. sembi!!; Pa. 1874. Brubaker 
r. Taylor. 76 Pa. 87 (oyen where nlso-ll witness): 
18i6. Kreiter 1'. Bomberger. 82 Pa. 59, 61 
(snme); S. C. 1895. State r. Freeman. 43 S. C. 
105. 20 S. E. 974 (even where also a witness); , 
1907. State t·. Emerson. 78 S. C. 83. 58 S. E. 
974; n. 1905,' Coolidge v. Ayers. 77 Vt. 448. 
61 Atl. 40; Wash. 1898. Hart V. Pratt. 19 
Wnsh. 560, 53 Pac. ill; 1905. State ~. Stro-
de meier. 40 Wash. 60S. 82 Pac,. 915. ' 

COlltra: 1882. Nutter v. O'Donnel1. 6 Colo. 
253. 260 (" the rule is the same whether the 
witnesses sought to be contradicted are par
ties to the suit or third persons"); 1889. 
State 1'. Young. 99 Mo. 666. 681, 12 S. W. 879 
(rule applicable to defendant testifying; Ray. 
C. J .• nnd Black. J .• diss.); 1881. State V. 

White. 15 S. C. 381, 391 (asking not required 
for ndmissions as such. even when the party 
takes the stand; otherwise. if the statements 
:Ire offered to impench him as witness). 

Not decided: 1907. Goss t'. G08S. 102 Minn. 
346. 113 N. W. 690 (not decided). 

It is to be noted that this exemption from 
nsking is properly applied even where the 
party is also a witness; i.e. where his state
ment plays the double part of a party's ad
mission and a witness' self-contradiction. 
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missions, for example, admissions by a predecessor in title. But this use 
is subject to definite limitations (po.st, §§ 1060-1087). Hence, if such a 
person has taken the stand us ~ witness, his prior inconsistent statements 
may be available to discredit him as 0. witness, although they might have 
failed to satisfy the rule for admissions of n p;:edecessor.2 Conversely, they 
may satisfy the latter rule but not the Cormel', even against a party.3 

§ 1052. Admissions, distinguished from CondUct indicating a Conscicusness 
of Guilt (Flight, Fraud, Spoliation of Documents, Withholding of Evidence, and 
the like). (1) Admissions are statements, i.e. assertions in words, and it is 
their inconsistency with the party's othcr assertions that discredits the latter. 
Hence conduct cannot of it8elf be trcated as an arimission. 

Y ct the various sorts of conduct, which indicate a guilty consciousness 
and m'e undoubtedly receivable in evidence, are sometimes spoken of as Ad
missions. The truth is that they are just what they seem to be, namely, acts, 
not assertions, and that their use in evidence is strictly a circumstantial one b~' 
way of inference from the conduct to the mental state beneath it, and from 
that to some ulterior fact. This kind of eddence, and the theory of it, has al
ready been considered in detail (allie, §§ 265-293). What has led them to be 
by some judges described as Admissions is the casual feature that in most in
stances they are receivable onl~. as against a. party-opponent to the cause, i.e. 
subject to the limitation peculiar to admissions. The reason for this is that 
otherwise their unrestricted use wO).lld lead to a substantial emsion of the 
Hearsay rule. For example, if after an affray one of the participants, A, takes 
Bight r.nd one of the bystanders, B, pursues and arrests him, A's flight is cir-

21916, Carey v. Nissie. 145 Mich. 383, 108 
N. W. 733 (vendor testifying); 1897. Vogt 
v. Baldwin, 20 Mont. 322. 51 Puc. 157 (similar 
ruling for statements of ulllIssignur testifying) ; 
1895, Josephi v. Furnish, 27 Or. 260. 41 Pac. 
424 (whero a vendor on cross-exumination was 
asked as to statements made by him after 
the sale of chattels; these statements being 
in themseh'es inadmissible as admissions by 
one out of posscssion, b1l t being also con tm
dictory to his direct testimony I\S to the facts 
of the sale. lind for the latter purpose only ad
missible). 

So also the following peculiar situation: 
1911, Johnson v. Johnson. 78 N. J. Eq. 507, 
80 Atl. 119 (divorce for adultery, the adulter
ous act being II rupe; the defendant's plea of 
. nolo contendere' 011 the rope charge, here 
received to impeach the defendant testifying 
for himself, as involving both n crime and n 
self-contradictioll; whether receivable as on 
tldmission, not decided; this hesitation of the 
Court WllS unfounded). 

J 1878, Wallace v. Souther, 2 Can. Sup. 
598, 604 (" whether it contradicts a ptc\'ious 
statement [on the stand) or not," the party's 
statement is receivable); 1905, Mi11er v • 
People, 216 Ill. 309, 74 N. E. 743 (n defendant'll 
testimony 01111. former trial may be read against 

him as containing udmissions, though he doeR 
not tak·) the stand now; three judges disscnt
ing, on the principle of § 2272. posl, citing no 
authority; the dissent is totally without 
grounds); 1902. 8tato r. Deal, 43 Or. 17. 70 
Pac. 534. 

So, too, the rule against impeaching OM'S 

own witneB8 may forbid u8ing self-contradic
tions against the opponent called liS a witness 
(ante. § 906). and yet the same statement;! 
may serve as admissions; 18i!. Gibbs ". 
Linabury, 22 Mich. 479 (where to prove the 
execution of 1\ note the defendant was called; 
he testified that he could not swear to the 
writing. lind the plaintiff then testified that 
the defendant had admitted the signature's 
genuineness on the stand at the trial below; 
held proper, as an admission). 

The following ruling is preternaturally 
finicky and D13rks an acme of technicalism: 
1909, State ~. Minnick, 54 Or. 86. 102 Pac. 605 
(the defendant ha\ing testified and having 
denied certain contradictory statements, they 
were proved on rebuttal; held that if admis
sions, they should have been proved in chief, 
and if only testimonial self-contradictioDs. 
tho Court should have limited them to that 
purporoe) • 
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cumstantial cvidence of his consciousness of guilt and thus of actual guilt, while 
B's pursuit is no less a circumstance cvidencing B's belief in A's guilt and thus 
similarly of thc fact of guilt. Yet to admit B's belief as circumstantial evi
dence would be at least no bctter than to admit B's extrajudicial assertion of 
A's guilt, which would clearly be prohibited by the Hearsay rule. Therefore 
in general the conduct of third persons, so far as it is a means of arguing to 
their belief, and thus to the fact believed, is excluded. Nevertheless, there 
are exceptional instances enough, in which such conduct is admitted, to in
dicate that on principle such evidence has a genuine circumstantial use, and 
that its prohibition is the indirect rcsult of the policy of the Hearsay rule, 
and not of logical necessity. Those rules of exception have been already 
Cully considered (ante, §§ 268-2i2). 

It is enough here to note that the various sorts of conduct which are thus 
received against II. party-opponent arc not on principle to be classed as, Ad
missions, but as Conduct ufl'ording cire:uIDstantial inferences. The chief 
types of such conduct, already considered in the above-cited sections, m~y 
here be rehearsed for reference' sake: Demeanor during trial (~ ~7t; ;'Jte
fusal to undergo II. superstitious test (§ 2i5) j Flight, es . ni :, r,·~.:.·;wnl'e, (J!" 

concealment (§ 276) j J·'alsehood, fraud, fabrication r1d, "~';"'.: ;"P. of evi-, 
dence, bribery, spoliation (§ 278) j Precautions agr·.illl>t ~tlJ '~'I';I"ir:~ of a 
machine or highway after an injury (§§ 282, 2:'-);;); Failure .,l'usecute or 
to make claim (§ 284) j and Failure to p:\)d lice Witl!(,~S(:5 or documents 
(§§ 285-291). 

(2) From the foregoing use of CQ1l'!'.l;r- !.'ircul\.':<tlcntially is to be distin
guished the use of ,yilence as embnr:,\'lug a .l;l'lluillf: Admission. When by a 
party's silence an a.ssent UJ give>:. i.,) tl1...: uS.5rn:.ln:i of a third person, that as
sertion is thereby adopted by the \lart~'. ,wd therefore may be used against 
him as his own statemf':ll <ind n.rlfllj:5:lion. It is the statement, however, 
that constitutes the "+ili~sjMl; j he conduct merely effects its adoption. 
Such admissions, ~'Hl"l:ig OTll! v!iriety of vicarious admissions, are later 

. d' d t .) "!' • 1-1) examme III e a i· :. !' . .'., f, '); t t { • 

§ 1053. Admiss:(iiU, J." ,~ ... t subject to rules for Testimonial Qualifications; 
Personal KnoW]<·I}.£,r •. "ancYj Opinion Rule. A primary use and effect of 
an admission is 'te' di':5.'n:t\it a party's claim by exhibiting his inconsistent other 
utterances. It 1:-l t)Jcld'ore immaterial whether these other utterances would 
have been indl~pendently receivable as the testimony of a qualified witness. 
It is their inco1l3i~h~ncy with the party's present claim that gives them logical 
force.1 . '. . 

(1) In partii:~dar, personal k1wwledge, as indispensable to a\\'itness 
(ante, § 656). ~s here not required. If the party-opponent, for example, 
now claims th~l this cbntract, made by an agent in France, entitles him .. to 
a cargo of si1l~, ]1;,-> sto.tement l~st month that his contract called for a cargo 
of ribbons wO,I:H (!i3credit his present claim, even though it may be apparent , 

,1055, (:' .'~01·d.' 1908, Binewicu. lIaglin, 103 Minn. 297. 115 N. W. 271. 
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that in neither case could he speak from personal knowledge. The conflict 
of claims is the significant circumstance, and the element of personal knowl
edge merely increases or lessens that significance. Since a party may make a 
claim and file averment of pleadings without regard to personal knowledge 
of the facts, it is fallacious to exact, in his contrary admissions, an element 
of personal knowledge which is not required for the original advancement of 
his claim. Such a requirement is repudiated in the better judicial view: 2 

1860, STEPHEXS, J., in Kitchen v. Robbins, 29 Ga. il3, il6: "Are no admissions good 
against a party, unless founded on his personal knowledge? The admissions would not 

• Accetrd: ESGLA:-ID: 1836. Bishop of 
Meath 1'. Marquess of Winchester. 3 Bing. 
N. C. 183. 203 (case stated for ;:ounsol. made 
by a predecessor of the present bishop. con
rerning facts ranging 60 years before. receh·od. 
though no "personal knowledge of the facts" 
could !le supposed on his part; here the facts 
consisted chiefly of documents presen'cd. and 
the party had at any rate "with such. the 
best means of knowledge "); 187 4. Bul1e~' 
r. Bulley. L. R. 9 Ch. App. 739. 747. 751 
(recital in a deed "sent to he executed for the) 
purpose of making a good title". received; 
but treated u:; !:~l"ing little weight. because it 
concerned a matter happening 120 years be
fore. of which the party could have no personal 
knowledge): C.\:-IADA: 1917. Stowe v. Grand 
Trunk Pacific R. Co .• 39 D. L. R. 127. Alta. 
(injury to horses; plaintiff's admissio!l of a 
fact affecting due carl'. told him by his broiher. 
held admissible. though not based on personal 
knowledge); affirmed in Can. S. C .• 51 D. L. 
R. 685); U:-IITED ST.\TES: Ga. 1860. Kitchen 
t·. Robbins. 29 Ga. 713. 716 (sec quotation 
supra); Mass. 1906. Stone v. Stone. 191 Mass. 
371. 77 N. E. 845 (opinion); Mich. 1901. 
Wasey r. Ins. Co .. 126 Mich. 119. 85 N. W. 
459; 1915. Fitzgerald v. Lozier Motor Co .• 
187 Mich. 660. 154 N. W. 67 (cause of em
ployee's injury; employer's report to insurer. 
based on foreman's report. and not on personal 
knowledge. held nevertheless admissible); 
Minn. 1908. Binewicz v. Raglin. 103 Minn. 
297. 115 N. W. 271. semble (admissions of 
nl'gligenee): Mo. 18·17. Sparr ,'. Wellman. 
11 Mo. 230. 234 (" where a party helieves a 
fact upon evidence sufficient to com'ince him 
of its existence. his declaration of the existence 
of that fact. if against his interest. is e\'idence 
against him"); N. Y. 1899. Reed v. McCord. 
160 N. Y. 330. 54 N. E. 737 (if not merely in 
form an admission that he had heard of the 
fact): Tenn. 1835. Miller 1'. Denman. 8 Yerg. 
2:37 (" whether he derh'es the facts admitted 
from his own knowledge or from information 
is perfl'etly immaterial" ; but the Court wrongly 
declares that the source of the assertion cannot 
even affect the credit to be given by the jury 
to the admission); Wis. 1867. Shaddock v. 
Clifton. 22 Wis. 114. 118; 1870. Chapman v. 
R. Co.. 26 'Vis. 294. 302; 1913. Hilton 1). 

Hayes. 154 Wis. 27. 141 N. W. 1015 (held not 
improperly excluded on the facts). 

Contra: 1801. Chambre. J .• in Roe r. 
Ferrars. 2 B. & P. 542. 548 (" where one party 
reads a part of the answer of the other party 
in e\'idcnce. he makes the whole admissible 
only so far as to waive an~' objection to the 
competency of the testimony of the party 
making the answer". and not so as to admit 
facts •. stated by way of hearsay only"); 19~3. 
Murdock 'c. Adamson. 12 Ga. App. 275. 77 
S. E. 181 (father's action for son's death: 
father's admissions of son's negligence. based 
soll'ly on son's statements. held inadmissible; 
no authority cited on the present point; 
opinion confused); 1897. Folk 1'. Schaeffer. 
180 Pa. 613. 37 Atl. 104 (admission of liability 
hy a partner. who had no personal knowledge. 
excluded in a suit against the firm). 

Undecided: 1825. Rees r. Bowen. 1 Mcel. 
& Y. 389. :391. 

Note that under the present principle a 
pelrty's account-books arc always receivable 
aaain.~t him. e\'en though for lack of personal 
knowledge they might not be admissible under 
the Hearsay exception for regular entries 
(poat. §§ 1530. 15.57). 

In Porta Rico and the Philippine Islands. 
under the Sp!mish system. the opposite prin
ciple prevails: P. R. Rev. St. & C. 1911. 
§ 4305 (" Confession ma~' be made either ju
dicially or extrajudicially. In either case 
it shall he an indi&pensable condition for the 
validity of the confession that it should relate 
to personal acts of the confessor and that he 
should have legal (lapacity to make it"); 
p, I. Civ. C. § 1231 (like P. R. Re\'. St. & C. 
~ 4305), 

But the principle dDes not require the re
ception of an admission which in form merely 
concedes that some one else said somethillg; 
for here the fact admit,ted would itself be 
merely a hearsay stateme>nt (according to the 
distinction noted ante. ~ 664); 1842. Lord 
Trimlestown v. Kemmis.· 5 Cl. & F. i49. 
780. 784 (statement by a party's predeces
sor that he had heard his gri\ndmother make a 
certain statement. held not .receivable; Lord 
Brougham doubting); 1857. Stephens v. Vro
man. 16 N. Y. 381. 383; 1~99. Reed v. Mc
Cord. N. Y. (cited 8upra). 
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be made except on evidence which 5'!tisfies the party who is making them against his own 
intert'st, that they are true, and that is evidence to the jury that they are true. Admissions 
do not come in on the ground that the party making them is speaking from his personal 
knowledge, but upon the ground that a party will not make admissions against himself unless 
they are true. The fact that he makes them against his interest can be reasonably explained 
only on the supposition that he is constrained to do 50 by the force of the evidence. The 
source from which a knowledge of the facts is derived, is a circumstance for the jury to con
sider. in estimating the value of the evidence. but that is all." 

(2) On the same principle, the admissions of an infant party would be 
receivable.3 Theoretically, the admissions of a lunatic party would stand upon 
the same footing, although the weight to be given them might be 'nil.' The 
practical result of conceding this much upon principle would be that at any 
rate there would be no occasion for putting into force the detailed rules about 
testimonial capacity (ante, §§ 492-509). 

(3) The Opinion Rille (post, § 1917) does not limit the use of a party's 
admissions.4 The reason for tbat rule does not apply to a party's admis
sions. Moreover, every case presented in the allegations of pleadings and 
witnesses includes both facts and inferences; hence, the opponent's ad
missions will naturally range over both faets and inferences without dis
tinction, c.g. as when a debtor's letter admits that he owes $20 out of the 
$45 claimed by the creditor. To extend the arbitrary trivialities of the 
Opinion Rule to parties' admissions would be the e)..i:reme of futility. 

§ 1054. Admissions, excluded as evidence of certain facts; (1) Contents of 
Documents; (2) Execution of Attestel! Docnments; (3) Reports Required 
by Law; (4) Party-Opponent's Privilege. For the purpose of proving certain 
classes of facts, the use of admissions has by some Courts been forbidden.1 

s 1845, O'Neill n. Read, 7 Ir. L. Rep. 434 
(admissions of facts tending to show that 
goods were necessaries, received; but the 
Court, rather oddly, declined to term the 
statements .. admission~ "); 1902, Chicago C. 
R. Co. t'. Tuohy, 196 Ill. 410, 63 N. E. 997, 
semble: 1899, Atchison T. &; S. F. R. Co. ". 
Potter, 60 Kan. 808, 58 Pac. 4il (infant's 
admissions receivable if the trial Court re
gards him as intelligent, even though he is 
incompetent to take an oath); 1920, Geb
hardt v. United R. Co.. Mo. ,220 S. W. 
67i; 1920, Gangi n. Fradus, 22i N. Y. 452, 
125 N. E. 677; 1827, Mather v. Clark, 2 Aik. 
Vt. 209, 210. 

Contra: 1904, Knights Templar &; M. L. 
I. Co. 11. Crayton, 209 III. 550, 70 N. E. 1066 
(this is "suggested "). 

Compare § 1063, n. I, P081, at the end (ad
missions of attorneys). 

For a guardian'8 admia8itmB, see p081, § 1076, 
• Contra: 1920. Negociacion Agricola 11. 

Love, Tex. Civ. App. ,220 S. W. 224 
(action for value of sen;ces rendered in 1912 
and 1913; plea, fraud; held, assuming that 
the plaintiff's character for honesty was 
material, that a letter of recommendation 

signed b.\· defendant, dated 1911, and describ
ing the defendant as "a person completely 
honorable and able for any contract", was 
inadmissible, being an .. indh'idual opinion", 
and as a party's admission it could not be re-
ceived since a party's admission must concern 
facts, not opinions; this ruling is an unfor
tunate but entirely erroneous misapplication 
of the Opinion rule; party's admissions are 
in no way limited by the Opinion rule, a., 
e\'ery day's unquestioned practice shows; 
e.g. a defendant's admission that he has 
been negligent; in the present case, the ad
mission was indeed of practically no weight, 
because made in 1911, prior to the alleged 
frauds of the plaintiff, and therefore not 
inconsistent with the pleadings), 

§ 1054. I The following anomalous st3tU18 
belongs here: Wis. St. 1911, e. 123, p. 
125, Stats. 1919, § 4079 m: ("in civil actions 
for damages caused by personal injury no 
statement made or writing signed by the in
jured party within i2 hours of the time the 
injury happened or accident occurred shall be 
used in e\'idence against the party making or 
signing the same unless such evidence would' 
be admissible as part of the • reB ge~'''; 
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(1) In evidencing the contents of a document, it has sometimes-been thought 
that the opponent's admissions at least, his oral admissions -- should not 
be received until the original had been accounted for as lost or otherwise 
unavailable. 'fhi:; dew, from time to time advanced in early English rulings, 
was definitely repudiated in Slatterie v. Pooley in a forceful opinion by Baron 
Parke; but has ne\'ertheless obtained some vogue in the courts of this 
country. Its reasoning, and the state of the law, are examinetl elsewhere 
(post, §§ 1255-1257), in dealing with the rule requiring the production of 
documentary originals. That the fact of loss of the original may be e\'idenced 
by admissions has not been doubted (post, § 1196). 

(2) In evidencing the execution of un attested document, the opponent's ad
missions were, by the orthodox common law, held inferior to the proof of the 
attesting witness' signature, and Were not receivable until the latter was 
shown to he unattainable; though some American Courts declined to 
accept this n~sult. The reason for it, and the state of the law, are 
elsewhere examined (post, §§ 129()-1300), in dealing with the attesting
witness rule. Apart from that rule, it has not been doubted that the 
execution of an ordinal'\' unattested document may be e\·idenccd bv admis-.. ' .. ... 
sions (post, § 2132). 

In LouUlwna, a peculiar rule obtains that, if the signature of a doc
ument is disowned in the opponent's pleading, his admission will not be 
received to prove it.2 

(3) Heports required by law to be filed with an administrative office by 
persons whose occupations are subject to administrative control will often 
contain statements sought to be used later as admissions; e.g. reports b~' an 
employer or a COII//110/l carrin of ·injuries received b~' employees or passengers. 
Sueh statutes sometimes forbid the use of these reports in eddence; but the 
principle here involved is essentially one of Privilege, and the authorities are 
therefore considered under that head (po.~t, § 237i).3 

(4) Parfy-Opponent'.~ Privilegc. A party-opponent's admissions, so far 
as voluntarily made extrajudicially in oral statements overheard by other 
persons. or in writings possessed by other persons, were never privileged 
at common-law. But so far as contained in his own statements on the 
stand as a witness, or in writings possessed by himself, they were privileged 
from compulsor~' dis(::osure at common-law, i.e. they could not in general be 
obtained from him, by legal process, for use against him as evidence, without 
his consent. This prkilege extended both to criminal and to civil matters; 
thiM is a wretched piece of partisan legi~lation 
which merely adds another artificial gag-rule 
to that series of manreU\'f(lS that calls itself a 
trial; the basis of the :ltatute is. of course. the 
supposed rhicanery of defendants' c1aim
agents in securing admissions during the in
jured person's disabled condition: but the 
~tmightrorward and efi'ecth-e remedy would 
he to punish a few such agents where sharp 
I'r:lrtice is proved)_ 

, 1835. Plicque r. La Branche. 9 La. 560. 562-' 
(under C. C. P. § 325. providing for proof of 
handwriting); 1849. Scgond r. Roach. 5 La
An. 54. (rule not applicable to a lost document). 

'That ku:k 01 per~onal knowledge is no 
ground of objection to the use of such reports 
t.s admissions has been noted antc. § 1053_ 
Whether an employee making such an admis
sion is an agent of the part~· for the purpose 
is another question (poal. § lOiS). 
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being absolute for the former (post, § 2250), and subject to exceptions for 
the latter (post, § 2217). 

But in criminal cases the pri\"iJege has been annulled, for many classes of 
offences, b~' the so-called immunity statutes (pas:, § 2281), and in civil cases 
it has been entirel:' abolished !,~ost, §§ 2218-2221). 

§ 1055. Admissions, as Insufficient for proof of certa,in fa.cts:· (1) Marriage; 
(2) Divorce; (:3) Crimjnal Ca.ses. In proving certain kinds of facts, a few 
rules have grown up which do not forbid the use of the party's admissions, 
but merely declare them insufficient without additional eddence; these are 
rules of quantity, not of relevancy. 

(1) There has been some recognition of a rule that, upon certain issues, the 
fact of marriage is not sufficiently evidenced by admissions alone (post, 
§ 20(8). 

(2) In a proceeding for divorce, the rule adopted from the ch'illaw obtains 
universally, that the opponent's admissions are not alone sufficient proof; the 
danger of collusion furnishing the reason for the rule (post, § 20(7). 

(3) In criminal cases, a rule prevails in man:' jurisdictions that the accused'l! 
conjes:.,wn is not alone sufficient to found a conviction upon (post, § 2070),1 

(4) There is no fixed rule that in chil case.~ generally an opponent's extra~ 
judicial admission is insufficient, without other evidence, as the foundation of 
a verdict for one or more facts. But when the admission concerns the main 
controverted fact in the case, and the opponent's admission is the only evi~ 

~ dence offered, a few Courts show an inclination to follow a general maxim that 
it is insufficient, at least, when the admission is one of conduct only.:! This 
is of course merely an application of the general function of the judge to con~ 
trol a verdict based on insufficient evidence (post, §§ 2494, 2551). There are 
also one or two local rules as to corroboratifm being required where onl:' a 
party-opponent's admissions are offered (post, § 20(6). 

(5) In Louisiana and Porto Rico there is a series of special rules limiting 
the use of various sorts of admissions, and based on the theory of the Con~ 
tinental law of proof.3 

§ 1056. Weight of Admissions. Except in the foregoing instances there 
are no specific rules which place a handicap on the use of a party's admissions. 
But there is a general distrust of testimon~' reporting any extrajudicial 
oral 8tatement.~ alleged to have been made, including a party's admissions. 

§ 1055. I For the doctrine thllt oral ad· 
mi,siona are to be received with caution. owing 

'to their liability to being misunderstood and 
misreported. see post. § 2094. n. 4. 

2 1908. Binewicz r. Raglin. 103 Minn. 
29i. 115 ~. W. 2il (admissions of negli
gence). 

• Louisiana: nev. Civ. C. 1920. § 2249 
(" D.>mestie hooks and papers arc no proof in 
favor of him who hn.~ written them: they arc 
proofB against him. 1. in all ca~es where they 
formlllly de<'iare a payment received: 2. whell 

they contain an e::llress mention that the min
ute was made to supply the want of a title ill 
favor of him for whose ad\'ant8ge they declare 
that an obligation was made "); § 2250 (credi
tor's indorsement of payment on the instru
ment is •• good e\;dence when it tends to es
tablish tho discharge of the debtor "); § 2290 
(an "extrajudicial I:onfession. merely "\·erbal. 
is useless in all cases of a demand in support 
of wTJich testimonial proof would be inadmissi· 
ble"). 

Poria Rico: Rev. St. & C. 1911, §§ 4305 If. 
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This distrust reflects itself in sC\'eral rules, which may notably affect a party's 
admissions, viz. (1) the rule about proving a document's contents (post, §§ 1196, 
1255), (2) the Hearsay rule (post, § 1362). and (3) the rule for Verbal Com
pleteness of Utterance (post, § 2094). 

§ 1057. Admissions, as distinguished from Estoppels, Warranties, Contracts, 
and ArbitratiOns; Admissions made to 'l'hird Persons, or after Suit Begun. An 
admission, of the sort here conccrned, is nothing but a piece of evidence. 
It is therefore to be distinguished from those statements of the party which 
become in themseh-es the foundation of independent rights for other persons, 
by virtue of some doctrine of substanti\'e law, in other words, from binding 
estoppels, warranties, and repre,vcniafums. 

Thus, if A claims that his boundary line runs to an oak tree, and B admitted 
this, B's extrajudicial admission of the boundar~"s location is merely evidence 
for the truth of the other facts on which A rests his claim. But if B has made 
his statement to A under such circuIIlstances that A was jUl'tified in acting Oll 

it and has since built up to the line he claimed, B's concession Illay by cstoppel 
become the foundation of a new right for A, wholl~' irrespcctive of the ';alidity 
of the grounds of his original claim. Here the field of substantive law, not 
that of evidence, is concerned. The statement or representation of B ma~', 
however, ha \'e been precisely the sallle in uoth cases, and it is A's reliance and 
action thereon that bring into effect the doctrine of the substantive law. 
Thus, the so-called "admission" being a common feature in both instances, 
there has been some tendenc\,l to confound in one treatment the two \\"holh' • • 
distinct things. There is, howe\'er, no ground for this confusion. It is simple 
enough to keep apart the evidential thing and the doctrine of substanth'e 
rights: 

1860, BELl., C. J., in Corser \'. Palll, 41 N. H. 24,31 : "There is a class of admissions which 
ma~' be either express or implied from silence, or acquiescence, which are conclusive. Such 
are admissions which have been acted upon, or those which have been made to influence the 
conduct of others, or to derive some advantage to the party, and which, therefore, cannot 
be denied without a breach of good faith. As if, for example, in the present case, the de
fendant had stood by and seen this note offered to the bank for discount; and, being aware 
of what was doing, had been silent; or if, before the discount he had been spoken to by an~' 
of the officers of the bank in relation tc the note, and, being aware of the facts, had forborne 
to deny the signature hy these tacit admissions he would be forever concluded to deny 
the note to be his, in case the bank discounted it. This i;; but an application of the salll(, 
principle that is applied in the case of deeds of real estate, that he who stands by, at the sale 
of his property by another person, v,;thout objC<'ting, will be prC<'luded from contesting the 
purchaser's title." 

So also a representation may become a warranty or other contract, and thus 
~i\'e rise to substantive rights, although, apart from such rights, the same 
representation might have been spoken of as a mere evidential admission; 
the occasional use of the term" admission" in such a connection (as, for ex
ample, wht!n it is said that the indorsement of a bill of exchange admits-

t 1057. I Notably in Greenleaf, Evidence, §§ 207 ff. 

516 



§~ 1048-10137) GENERAL PRINCIPLES § 1057 

i.e. warrants the genuineness of all prior indorsements 2) must not be allowed 
to mislead us. So, too, the question whether a party has by his conduct as
sented to a contract 3 or to the possession of land, and has thus effected a 
change in his substantive rights, has no connection with the present eviden
tial question (post, § lOi:3) whether by silence he has adopted another per
son's statement so as to make it his own admission. 

So, too, the ackrwwledgmcnt by a parent of an illegitimate child, by 
statute in many States, gives to the child the status of legitimacy; and. this 
acknowledgment becomes, not merelr an evidential admission, but an act 
of substantive law, fixing the parties' rights, and therefore" conclusive." 4 

Again, the award of an (ubitrator revises and concludes the parties' rights 
by virtue of their contractual assent to the award, and hence the tenor of 
the parties' statements in submitting the matter to arbitration must be ex
amined;6 but this has no concern with the question (post, § 1062) whether 
a statement made to the arbitrators, where the arbitration has failed, is to 
be excluded as evidence, on the ground that it is an admission made in' the 
course of an effort to compromise. 

All these modes in w~.:ch a party's statements become the basis of con
tractual or estoppel right", have no bearing on their use as mere evidence.6 

It may be added that, in consequence, it is immaterial, when an opponent's" 
statement is offered as an admigsion, that it was uttered to a third person and 
not to the other party to the cause.7 Eddentially it is still an inconsistent ~_ 
statement and therefore receh-able. If, on the other hand, it were put for
ward as the basis of an estoppel right, because acted upon by the other party 

, ISO!). Critchlow T, Perry. 2 Caml), lS2. 
I 1820. Batturs t·. Sellers. 5 H. & J. 117. 119 

(a buyer's silent acquicscence in the sellcr's 
Miting of thc formcr's name makcR the lattcr 
the agent to write it. so as to ~atisfy the 
Statute of Frauds); 1!l22. Southern Coal 
& Iron Co. v. Sehwoon. Tenn. . 23!) 
S. W. 398 (abandonmcnt of title to land; 
counsel's statements in another lit;gatiun. 
held nc. '!.O im'oke the doctrine of judicial 
estoPl;"I) • 

• 1919. Dilworth t·. Dilworth. 134 Md. 
589. leI; Atl. Hi5 ("thc acknowledgment. by 
t.he father ... fixed the status of the child. 
and th:.t cannot be changed by anything the 
f:.ther or mothcr may do "). 

DistinguiMh hcre the usc of reputation as 
an elcment in .. n~torioU8" recognition. required 
by statute (post. § 1606). 

• 1;94. Kingston tl. Phclps. Peake 227 (in
Burance policy; defendant's consent to arbi
tration. hcld to make the award receivable; 
but in this case it was rcjected. IlS the plaintiff 
himsclf had not consented to the Eubmission) ; 
1800. Gregory ~. Howard. 3 Esp. 113 (arbi
trator to settle accounts. rp.ceivcd to pro\'e 
the parties' admissions. on a plea that the 
claim sued for had been included in the set
tlement). 

• An admi~8iol~ in evidence is differcnt from 
II Wai1"CT in thc substantive law of contracts. 
property. etc. Whether the il!8urer's sending 
of 1\ Manl:!oNII!or proof of claim. after he knows 
of a fact negath-ing the claim. is a waiver. hall 
been the subject of many rulings. but . "e usc 
of the phrase in such forms" shall not be con
strued as an admission" is misleading; it 
may be an admis~ion e\·identially. yet not a 
wai\'cr; c.g. 1!)09. McCord 1'. Masonic Cas
ualty Co .• 201 Mass. 473. 88 ~. E. 6. 

71792. R. v. ~e\;l\e. Peake 91 (nuisance; 
dcfendant's bond tn the parish wherc he for
merly rcsided. ar!.Il.\wlcdging his trade to be 
a nuisance. rccciwu. Bubject to cxplanatirm . 
.. as it shall appear that this place is morc or 
les..q like that where he before resided ") : 
1794. Grant 11. Jackson, Peake 203 (action on 
a hill of exchange; II defendant's admission 
in an answcr in chancery to a bill by other 
creditors. reccived); 1853. Chapman ~. 
T,,;tchell. 37 Me. 59, 62; 1916, Sanders En
gineering Co. r. Small. 115 Me. 52. 97 Atl. 
218 (letter to C. by defendant's attorney. ad
mitted; following Chapman 11. Twitchell. 
and approving the text abo\'e); 1914. Peter
Bon 11. Pittsburg S. P. G. M. Co .• 37 Nev. 117. 
140 Pac. 519; 1904. I.ambeck 11. Stiefel. 71 
N. J. L. 320. 59 Atl. 460. 
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to the cause, there would be ground for holding that it must have been made 
to him directI~· or else he would not have been justified in relying upon it; 
and such would be the usual requirement, for purposes of estoppel. 

For the same reason, it is no objection to an admission that it was made 
after suit begun. S 

§ 1058. Quasi-Admissions, as distinguished from Solemn or Judicial Ad
missions. The law of Evidence has suffered, in its most vital parts, from an 
ailment almost incurable, that of confusion of nomenclature. The term 
" admissions" exhibits this misfortune in one of its notable aspects. There 
are two principles, not at all connected, which for a century or more have 
ha.d tl) be discussed by the aid of a single and common term. One of these 
principles is the subject of the present 9hapter; it authorizes the receipt 
of any statement by an opponent, as evidcnce in contradiction and impeach
ment of his present claim. Such statements, here referred to in the loose 
and usual phraseology as "admissions ", should better, with a view to dis
crimination and clearness, be designated Quasi-Admissions. 

The true Admission, in the fullest sense of the term, is another thing, and 
involves a totally distinct principle. It concerns a method of escaping from 
the necessity of offering any evidence at all. The former is an item in the 
mass of evidence; the latter is !l u'aiver relievillg the oppo.yillg party from the 
need of any evidence. The former is involvcd in the subject of the present 
Book, "What Facts are admissible as Evidence"; the latter is concerned 
with the subject of Book IV, "Of What Propositions no Evidence need be 
offered"; and is dealt with elsewhere (post. §§ 2588-2595). 

An Admission, in the latter and correct sense, is a formal act, done in the 
course of judicial proceedings. which waives or dispenses with the pro
duct4ln of evidence, by conceding for the purposes of litigation that the 
proposition of fact alleged by the opponent is true. The principal questions 
that arise in construing its principle are: What sort of a formal act is necessary; 
who may effectively do that act; what classes of facts may be;: thus disposed 
of; and how far, in time. is that act effective? With this genuine Admission 
we are not here further concerned. except in noting the distinction men
tioned in the cnguing section, and also in considering (post, § 1066) the 
use of prior pleadings as quasi-admissions. Throughout the present db
cussion the term "admissions" will be understood to signify the ordinary 
or quasi-admission; the term" judicial admission ,. will be lIsed to signify 
the formal waiver of proof. 

§ 1059. Same: Quasi-Admissions not Conclusive: ExplanatiOns; Corrobora
tion by Prior Consistent Cla.lms; Putting in the Whole of the Statement. (1) A 
quasi-admission, of the present sort, being nothing but an item of evidence, 
is therefore not in any sense final or conclusit·e. The opponent, whose utter
ance it is, may none the less proceed with his proof in denial of its correctnes:;; 

'1182, Morris t'. Vanderen. 1 Dall. U. S. 64. 66; 1823. Marshall r. Sheridan. 10 S. &; R. 
Pa, 268. 
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it is merely an inconsistency which discredits, in a greater or less degree, his 
present claim and his other evidence. 
~o one would ever have entertained doubts on this point, had not the two 

doctrines noticed in the preceding sections tended, by their superficial resem
blance to the present doctrine, at certain points to produce confusion,
namely, the doctrines of estoppel and of judicial admission.1 An Estoppel, 
i.e. a representation acted on by the other party, by creating a substantive 
right does oblige the estopped part~· to make good his representation,
in other words, but inaccurately, it is conclusive. So, too, but for an entirely 
different reason, a Judicial Admission is conclusive, in the sense that it formally 
wah'es all right to deny, for the purposes of the trial, i.e. it removes the prop
osition in question from the field of disputed issues. But statements which 
are not estoppels or jUdicial admissions have no quality of conclusiveness, 
and on principle cannot have. 

This has always been conceded by the judges, in modern times;2 

§ 1059. I The following utterance shows la. 1907. Furlong do: Meloy t. American Cen-
how obscurely tl." true principle was once tral P. Ins. Co .• 136 Ia. 499. 113 N. W. 107 
conceived by eminent judges: 1803. Sir W. (plaintiff's invoices and inventories); Me. 
Grant. M. R .. ill Fairlie r. Hastings. 10 Yes. 1903. Davis 11. Davis. 98 Me. 135. 56 Atl. 588 
Jr. 123. 127: .. A party is bound b~' his OWII ad- (" No mere admissions • in pais'. however 
mission. and is not permitted to contradict it." express or formal. are conclusive. unless they 

• ,1ccord: ESGLA!'."D: 1797. LO\'eridge r. operate as an estoppel"): Md. 1903. Nicholson 
Botham, 1 B. do: P. 49 (attorney's bill. followed v. Snyder. 97 Md. 415. 55 Atl. 484 (party's 
by a second bill increasing the charge and answer in bankruptcy); Mass. 1909. Conant 1>. 
adding new items; the Court, while at first Evans. 202 Mass. 34. 88 N. E. 438 (admissions 
confu!!Cdly speaking of the former as both in correspondence): Jo.·ebr. 1902. State r. 
"conclusive" and "presumptive" evidence. Paxton. 65 Nebr. 110. 134. 90 N. W. 983 
cnded by declaring that "if errors or omissions (mistake of law may be shown); 1904, 
in the former bill clJuld be pro\·ed. they ought Wesnieski 11. Vanek. Nebr. ,99 N. W. 
to be allowed for"); 1849. Xewton 11. Belcher. 258 (malicious pmsccution; plnintift's plea 
12 Q. B. 921, 924 (mistake of law as to lia- of guilty in the criminal prosecution, not 
bility. allowed to be shown); 1849. Kewton t. conclusive); N. II. 1860, Corser r. Pa~:l. 41 
Liddiard. ib. 925 (same; the rule "is appli- K. H. 24. 31: N. Y. 1920. Gangi 11. Fradus. 227 
cable tlJ mistakes in respect of legal liability ~. Y. 452. 125 N. E. 677 (leaving the weight of 
as well as in respect of fnct"). admissions entirely to the jury): Or. 1909. 

CA!'i".~D'\: .V. Br. 1844. Gilbert r. Porter. Mahon r. Rankin. 54 Or. 328. 102 Pac. 608: 
2 Kerr ~. Br. 390. 394; 1846. Paysonll. Good. Pa. 1906. Com. r. Monongahela Bridge Co .• 216 
3 Kerr X. Dr. 272. 279; 1877. Raymond r. Pa. 108. 64 Atl. 1058 (pleadings in another 
Cummings. 11 ~. Dr. 544 (book-account suit; cited post. § 1066. n. 2); P. I. 1906. 
entries); Saek. 1911. Masscy-Harris Co. r. Oab 1l. Roa, 7 P. 1. 20 (title); Fl. 1896. Welch 
Horning. 4 Sask. 448 (entries of payment in v. Ricker. 69 Vt. 239. 39 At!. 200 (account-
collection-books of the plaintiff creditor. held book entries. as to the person charged); InG-2. 
not conclush'e against him). Laflam to. Missisquoi Pulp Co .• 74 Vt. 125. 

UNITED ST.'TES. Federal: 1909. Morgan 1>. 52 Atl. 526: W. Va. 1906. Mullins r. Shrews-
U. S .• 8th C. C. A .• 169 Fed. 242 (affidavit bury, 60 W. Va. 694. 55 S. E. 736 (pleading in 
allowed to he cxplained by defendant as to another suit); 1909. Dudley r. Niswander. f,.') 
his purpoSC in making it); Ala. 1921. Churchill W. Va. 461. &l S. E. 745 (controversy over 
1l. Walling. 205 Ala. 509. 88 So. 582 (damage a note; terms of a contract made by one of 
to bailed goods: re('~illt allowed to be disputed the parties allowed to be contradicted. being 
and explained); (.'nl. 1892. Bush 11. Barnett, merely used as an admission); Wyo. 1913. 
96 Cal. 20:!. 205. 31 Pac. 2; Fla. 1852. Carter Hamilton 1'. Diefenderfer. 21 Wyo. 266. 133 
v. Bennett. 4 Fla. 283. 301. 342 (admission Pac. 1081. 
by a .. solemn oath of record". setting up a Under the Canadian practice. ans\\"erd of 
defence. held open to explanation); Ga. a party to inlel'l'ooatorics 01 discorery :1rC: 
1847. Sololl1on r. Solomon. 2 Ga. 18. 30 (mis- binding. in the sense that an inconsistent de· 
take of law may be shown); 1901. Phrenix fcnce of fact cannot be set up at the trial. 
Ins. Co. 1'. Gray. 113 Ga. 424. 3S S. E. 992; without amending the answer; 1917. Pyne r. 
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1829, BAYLEY, J., in lIear..,' \'. Rogcr.~.» B. & C .. 'iil, 586 (referring to an" admission of the 
title of an assignee in bankruptcy): .. There is no doubt hut that the express admissions of 
a party to the suit. or admissions implied from his conduct. are evidence, and strong evidence, 
against him. But wc think that he is at liberty to provc that sHch admissions were mis
taken or were untrue, and is not estopped or concluded by them, unless another person has 
been induced by them to alter his condition; in such a case the party is estopped from dis
puting their truth w:th respect to that person (and those claiming under him) and that trans
action; L-ut 'IS to third persons he is not bound." 

1834, PA~K~~, H., in Ridgway v. Philip, 1 C. 2\1. & H. 415: "An admission does not estop 
the party who makes it; he is still at liberty, so far as regards his own interest, to contradict 
it by evidence." 

The only instances in which any apparent contradiction may be found 
are those if. which qucstion:> of Estoppel (with which we have here nothing 
to do) were under discussiun. 

Distinguish from the foregoing principle another question, once in great 
vogue, and already here treated (ul/te, §§ ;}::?5-5:31), nall1el~', whethcr the prin
ciple ' nerno allegans suam turpitudinclll alldiatur ' would exdude the testi
mony of onc who came forward to testify to his own prior falsity. So far as 
such a doctrine was ever recognized (and it is now wholly repudiatcd), it rested 
on the ground of moral obliquity, and applied to all witnesses alike, and not 
merely to parties, who indeed at that time were not qualificd to testify at all.3 

(2) It follows that an opponent whose admissions ha\'c becn offered against 
him may offer an~' evidence which scrves as an e:rp/a.nation for his formcr 
assertion of what hc now denies to be thc fact. 4 This may involve the show
ing of a mistake,5 or the evidencing of circumstances which suggest a differ
ent significance to the words. The modes of explaining away a witness' self
contradictions (1IIlte, § 1(44) suggest analogies hcre. 

(3) But such explanations must of course not violatc other and independ
ent principles of eyidence. In particular, thc rule against opinion-te8timony 
(misguided as it is) may be construed to forbid thc party to testify to his 

Canadian Pacific R. Co .. 37 D. L. H. 751. 
Man. (collecting prior cases). 

Distinguish the effect of the parol evidence 
rule. posl. § § 2413. 2430. which forbids show
ing a mistake in a formal act constituting !1 

substantive right. 
• The following care illustrates tho mingling 

of these two questirms: 18:''!I, Freeman t'. Walk
er. 6 Green!' Me. 68 (master's action for wages; 
whether defendant's allegation in a petition to 
the Federal authorities. relatiug to the mast{!r's 
misconduct. was disputable by him in thi$ 
cause. not decided). 

• 1867. Reid D. Warner. 17 Low. Can. 487 
(handwriting); 1858. Smith r. Gifford. 33 Ala. 
172; 1880. Dabney D. Mitchell. 66 Ala. 495. 
505 (account filed); IS07. Posey t'. Hanson. 10 
D. C. App. 497. 508 (affida\'it by one who 
could not read); 18!l6. Smith v. ~Iayfield, 163 
Ill. 447. 45 N. E. 151 (the amount agreed to be 
due the admittant); 1906. State v. Morin. 

102 Me. 2!l0. 66 Atl. 650 (liquor-nui:mnce; 
why the defendant took 'JUt a Federal Iicensc, 
allowed to be explained): 1870. J am'rin r. 
Fogg. ·10 ~. II. :~.J.6: 1905. Chamberlain r. 
Iba. 181 N. Y. 486. 74 N. E. 481 (meaning of a 
letter. explained); 1897. Holmes t'. W. R. E. 
Co .. 20 H. 1. 289, a8 At!. 946 (words spoken 
jocularly. not an admission; here. of an agent) : 
1903. Boyer r. St. Louis. S. F. oS: T. R. Co .• 97 
Tex. 107. 713 S. W. 441 (asses~ors' books); 
HJ20, Bon&zzi v. Fortney, 94 Vt. 263. 110 At!. 
439 (maliriouR prosecution; on the facts as 
dtcd posl. § 1066, n. 10. plaintiff was al
lowed to explain that the default was made 
on ad\'ice of an attorney); 1907. Yeska ~. 
Swendrzynsld, 133 Wis. 475. 113 N. W. 959 
(explanation of an admission made in a plea 
of guilty to a prosecution for the llame act. 
allowed). 

I Ante. note 2. 
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§§ 1048-1087\ GENERAL PRI~;CIPLES § 1059 

real meaning and intention in making the statement.6 :\IoreoYer, an explana
tion which attempts to rehabilitate the party by showing that he has, at still 
other times, made claims COI/,8z~tent with his present one is perhaps obnoxious 
to the general principle which forbids a witness' credit to be restored in this 
manner.7 

(4) In this place, moreover, there often comes into application the general 
principle of Completeness, which permits the remainder of (lILY utterance to 
be put in eYidence by the other party, in order to present the full and correct 
significance of the fragment which the first part~· may have offered. This 
principle affects admissions as well as all other kinds of verbal utterances, 
and is elsewhere examined, in its hearing upon a party's admissions (post, 
§§ 2099, 2113, 2115). 

The effect of this principle is sometimes difficult to distinguish from that 
of the Verbal Act doctrine (post, § Iii:?). The latter is concerned with the 
Hearsay rule, and defines the classes of uttl'rances to which that rule is not 
applicable, i.e. it serves to remO\'e the objection which that ruie would other
wise interpose. The various sorts of statements which it thus serves to 
exempt from the Hearsay rule are elsewhere summarized (post, §§ 1 iii-
1789). But it may here be noted that allY statement of the opponent, made 
at the time of certaill conduct of his whi~h has been adduced as equivalent to 
an admission, may be oft'ereel in cyidence so far as it presents the true com
plexion of his conduct and takes from it the quality of an admission.s 

2, Wha.t Sta.tements are Admissions 

§ 1060. Implied Admissions; Snndry Instances, '''1lCther from a certain 
express utterance some further statement is to be implied as necessarily in
cluded, or whether in certain conduct the utterance of a certain statement 
may be implied, is so much a question of the circumstances of each particular 
instance as hardly to become the legitimate subject of precedents. There 
are rulings recorded, but the~r depend upon no common principle. l 

• 1897. Sutter D. Rose. 169 Ill. 66. 48 N. E. 
411 (letter admitting knowledge. 110t allowed to 
be explained by writer's intention). This liP. 
plication of the rule is examined post. §§ 1954, 
1963-1972. 

7 The cases are considered uader thllt head. 
post. § 1126. § 1133, n. 7. 

• 1846. Yarborough r. Moss. 9 Ala. 382, 387 
(claim of interpleader to slaves attached by the 
defendant as creditor of T.; claimant had de
Ih'ered the slaves tn the sheriff when attached, 
and was allowed to pro"e whnt he tJum said: 
"if the plaintiff insists on this delivery for any 
purpose as evidence [by admissions). he is 
bound to take it with all the explanatory dec
larations and circumstances, as they consti
tute a Pflrt of the transaction itself ... , If 
the entire declaration wa2 received. it might 
appe!lr that the claim of title would be per-

fectly consistent with the delivery"); 1860, 
Yute~ r. Shaw. 24 Ill. 368 (boundllry dispute. 
the planting of a hedge by defendant on the 
line rlaimed b)' plaintiff. having been rc
cei\'(~d as an admission. defencl:lIlt's declara
tions of the line's incorrectness. while plant
ing. received to eXI>lain away that inference). 

Unless. of course. the doctrine of estoppel 
by judicial admissions applies: 1912. Central 
Trust Co. r. Culver. 23 Colo. App. 317. 192 
Pac. 253. 

§ 1060. I ESGL.\ND: 1818. Dickinson D. 
Coward, 1 B. & Ald. 677, 679 (assumpsit by 
IIssignec in bankruptcy; defendant's at
tendance to make claim and P:lY blliance, at 
a meeting of the bllukruptcy commissioners. 
held sufficitmt; L. C. J. Ellenborough: "I 
take it to be quite clear that an), recognition 
of a perSOn standing in Ii given relation to 
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§1060 EXTRAJUDICIAL ADl\IISSIOKS [CH ... P. XXXV 
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Admissions by conduct, for the reason already set forth ante, § 1052, have 
becn fully considereci under another head (ante, §§ 274-281). 

§ 10Gl. Hypothetical Admissions; (1) Offer to Compromise or Settle a 
Claim; General Principle. Whether an .o,ffer. to ccrmpromise a claim, or to 
settle it by a partial or complete pa~'ment, amounts to an admission of the 
truth of the facts on which the claim is based, and is therefore receh'able in 
evidence, is a question which has giyen rise to prolonged discussion and to 
varied but often unsatisfactory attempts at explanation. 

The solution is a simple one in its principle, though elusive and indefinite 
in its application; it is merely this; that a concession which i'J hypothet-icaL 

j only. c~n ne~T be treated us an llsseTt'W}1 repre5..~ting the party's"actual b~-
1\ \'Iief. and therefore caIlI!9J be I\n :~Imissi<?n; and, com'ersely, an unconditional 
i a~~£!~i<?iiis receh;able, without any regard to the circumstances "'hich accolll-
t pany it.--""'But; before considering the bearing of this solution, it is necessary 

to dispose of some inadequate theories that have been judicially giyen some 

, 

• prommence: 
(a) It was in Massachusetts formally propounded, and has elsewhere 

sometimes been suggested, that there is a privilege protecting as confidential 
all overtures of settlement made to the opposing part~', and "this lIpon a 
principle analogous to that of the privileges for confidential communications 
(post, §§ 2286, ::?3ii) : 

other>! is • prima fa(·ie· evidence. again~t thl' 
persnn making that r!'('olluition. that that 
relation elCists"); lli:l:l. ~t!;rr r. S('ott. (j C. & 
P. 2·11 (ch:lrging A. held receivahle as an 
admission that credit was gh'en In A. not 
to B); 

UNiTED STATES: Federal: 1905. Chadwick 
t. U. S .. 141 Fed. 225. 238 (conspiracy to 
defraud; letters written hy defendant. though 
lIot shown to ha\'e been sent. received as ad
missiuns) ; Alabama: 1898. Turrentine 1'. 

Grigsby. 118 Ala. 380. 23 So. 6G6 (:m unsigned 
note. to show indebtedness. admitted); Cali
fornia: 1889. White v. Merrill. 82 Cal. 14. 
17. 22 Pac. 1129 (admission by defendant 
that a verdict againat him lit a fOrDll'r trial 
was just. received); ltfllllsachUlielt&: ISB!}. 
Ryerson v. Abington. 102 Mllss. ;;25 .. 52u. 530 
(plaintiff's statements. after a prior trial of an 
action for the same pcrsonal injury. wh('n 
warned by Ii friend for ~'alking off so fast. 
that "it was all over now" Ilnd that uhl' 
knew how to play it on tho judge". held ad
missible); 1898. Bertha Mineral Co. v. Morrill. 
171 Mass. 167. 50 ::. E. 534 (direction on 
goods sen •• together with bill. etc .. receh'ed 
as an admission as to whom credit waa given) ; 
1899. Manning v. Lowell. 173 Mass. 100. 
53 N. E. 160 (value of land taken by emi
nent domain; owner's prior valuation gi\'en to 
assessor. admitted; prico accepted by owner at 
attempted MIl' by him. admitted); lIfichigan: 
1905. People v. Hoffmann. 142 Mich. 531. 

105 ~. W. 838 (defendant's affida\'it [or a con. 
tinuance. used as an admission); 1905. Denson 
I'. Haymond. 142 Mich. :357. 105 N. W. 570 
(hill by /I grantor to set aside his deed for 
mental incompetcncy; the Court held it 
proper to bring the complainant in court. 
.. and afford the judge an opportunity of sec· 
ing him. and if he desired. of questioning 
him"); .llin7lcsota: Gcn. St. 1913. § S157 
(in actions by a corporation or firm upon 11 

money instrument payable to the corpora
tion or firm. the production of thc instru
:nent is • prima facie' evidence of the existence 
of t.he corporation or firm); Missouri: 1897. 
Banking House r. Darr. la9 Mo. 600. 41 S. W. 
227 (oath to a tax-list rereh'ed as an admi~. 
sion; compare the cases of assessors' books. 
cited post. § l(40); New Hampshire: 1852. 
Nealley r. Greenough. 25 N. H. 325. 3:n (a 
stutelDl'nt. when ~el"\'cd with a writ. that 
he was "surprised this claim har) not been 
paid" and had "meant to have sent on the 
mOI1(~y to PI1Y it" is an admission of every fact 
essential to tho claim); Oklahoma: 1911. 
Wichita F. &: N. W. R. Co. v. Holloman. 28 Ok\. 
419. 114 Puc. 700 (admissions of owner as to 
"alue in condemnation suit. received). 

Sec also the citations 1)08t. § lOil. and 
aTlte. §§ 1040--1042. for analogous instances. 

For adwisMions by using or approving n 
witness' /ClItimonli or deposition. see po~t. 
§ 1075. 
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1845, DEWEY, ,J" in Dickinson v, DickilUlOl!, !J :\Ietc, 4il, oli4: "The rules of evidence 
exclude, to some extent, and under certain eirculJlstances, the declarations and admissions 
of a party, Thus, the more full~' to protect the rights of parties litigating, all their com
munications with counsel are held to be prh'i1eged, E\'idence of this character has always 
been excluded, and the rule has been so broad as to exclude all admissions thus made, An
other instance of exclusion of testimony is that of an offer of one party to another to pay a 
sum of money, or other valuable consideration, with a view to a compromise of the matter 
in controversy, It must be permitted to men to endeavor to buy their peace, without being 
prejudiced by a rejection of their offers, Hence, e\'idence of such ofTers or proposals is ir
relevant, and they are not to be taken as admissions of the Icgnlliabilit~, of the party making 
them, But here a distinction exists betwcen the cases of an offer to pay money to settle a 
("ontroversy, and an admission of particular facts, connected with the ca~e, made by a party 
pending a negotiation for a compromise, The more convenient rule might have been that 
whieh is applicable to communications between client and attorney, excluding', as testimony, 
e\'erything communicated in this relation; which rule, if applied here, would exdllde every 
admission made during the inten'iew whi('h was had for such compromise, To some extent 
this rule was attempted to be introduced, excluding all admissions of the parties, even ad
missions of particular facts, where it appeared that they were express I:.' stated at the time 
'to be made without prejudice.' But the exception was soon introduced, that the evidence 
was competent where it ,,'as the admission of a collateral fact." 

This theoQ' is consistent enough with the general theor,\' of privileged com
munications (post, § 2285), nanlely, that e:-.:peditious and extrajudicial 
settlements are to be encouraged and that privacy of communication is 
necessar,\' in order to encourage them; und there is indeed a privilege for a 
party's statements to an official conciliator (post, § 2:3i6), In policy r however, 
it may be doubted whether the recognition of such a privilege is in fact neces
sary in order to foster pri\'ate settlement; or whether in fact the good that might 
be done b,\' the diminution of litigation under stich a pridlege would be greater 
than the justice that is effectrd by the free use of the eddence made available 
through denying the privilege, At any rate, whate\'er the arguments of 
policy, the further and \'ital objection rrmuins that the supposed privilege 
does not fit the rule of law as it is e\'er,\'wht::rc accepted and applied, No
where but in l'Iassachusetts has this theory been definitel,\' advocated; and 
even b,\' its own expounders it is conceded not to l'xplain the actual rule of 
law, 

(b) Another theory, resting apparently on some notion of contract, is that 
an express resc.r..vation .. 91 . .§~_~~.e.cy (e,g, h.\· till' words "without prejudice ") 
assimilates the offer_to_n.£ontractual offer, ;;0 that if the terms are not accepted 
the offer is null and can ha~'-e ri~'-;~idential effeet: \, ...... ' .... 

• 

ISH, MELLISH, L. J" in lle Rira Stramer Co" L ,R. Ii Ch, App, 822,832: "If a lIIan says 
his lett~r is 'without prejudice " that is tantamount to saying, 'r make you an offer which you 
may accept or not, as you like; but if you do not accept it, the having made it is to have 
no effect at all.' It appears to me, not on the ground or had faith, but on the construction 
of the document, that when a man says in his letter it is to be without prejudic<!, he cannot 
be held to have entered into any contract b~' it if the offer contained in it is not accepted," 

1889, Ll!"<DLEY, L. J" ill. Walker v, Wilsher, L. It 2:3 Q, B, Dh', 3:35: "What is the mean
ing of the words 'without prejudice'? I think the~' meltn, without prejudice to the posi
tion of the writer of the letter if the terms he proposes are not accepted, If the terms pro-
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posed in the letter are accepted, a complete contract is established, and the letter, although 
written without prejudice, operates to alter the old state of thingg and to establish a new 
one." 

It is hardly necessary to point out that the analogies of a contract-right 
can have no bearing on the probative use of such statements; since, con
ceding that an unaccepted offer amounts to nothing contractually, there may 
none the less remain for it an evidential value, over and above its defeated 
contractual purpose. Moreover, the practical objection to this theory is that, 
like the foregoing one, it does not adequately explain the rule of law; for, 
by general consensus, offers of compromise which do not contain the express 
words" without prejudice ", may stiIl be inadmissible in evidence, and con
versely. Nev!.:rtheless, a professional tradition, especially among attorne~'s 
and ·solicitors in England, long enshrined the rule of thumb that a letter 
headed by the shibboleth "withollt, prejudice" was safe frOIn subsequent 
u.se as an admission, and that this phrase W:1S necessary to protect it; 1 and 
this tradition has helped to cloud the discussion and to confuse the long line 
of rulings. 

(c) The t.rue reason for excluding an offer of compromise is that. it does not _.-.... - '. 

ordinarily proceed from and imply a belief t'ultJI/(;.(/flper~'!Sl.!1/~! claiiilu'''well 
'jmLnde?;):i~~. r~!1~~~~~I!~f,~hat the further prosecution of that c1iiiiii, whether 

. /welllQ).,!!lded or not, would" III an~·.~\·.ent cause such anno~'ance as is'preferably 
,~ ~voided by'-tlie pa)':iiieiif of the' stirn offered; in short, the offer iinplies merely 
a desire for peace, not a concession of wrong done: 

• 

1823, B.U'LEl', J., in Thomson v. Austen, 2 Dow!. & Ry. 358, 361: "The essence of an offer 
to compromise is that the party tnaking that offer is willing to submit to a sacrifice and to 
make a concession," 

. 1839, L. C. COITEXll.UI, in Tennant v. Hamilton, 5 C!. & F. 133: "Money paid upon a 
complaint made, paid merely to purchase peace, is no proof that the demand is well founded . 
. . . [If the defendant had so paid money here], that would be no evidence of the damage; 
it is money paid to buy peace and to stop a complaint. It is very often a wise thing, how
ever unfounded a complaint may be, for parties to pay a sum of money in order to quiet the 
party making the complaint." 

1855, 'i'HOlIAS, ,T., in Harrington ..... Lincoln, 4 Gray 563, 567: "Peace is of such worth 
that a reasonable man may well be presumed to seek after it even at the Cost of his strict 
right and by an abatement from his just claim. The offer which a man makes to purchase 

§ 1061. I The following amusing anecdote 
illustrates the inveteracy of this notion: 1840, 
Law and Lawyers, II, 305: "Mr. Chitty re
lates an anecdote of a young attorney who had 
been carrying on a correspondence with a 
young lady, in which he had always. as he 
thought, expressed himself with the greatest 
caution. Finding. howe\·er. that he did not 
perform what he had led the lady to believe 
that he would, she brought all action for breach 
of promise of marriage against him. When his 
letters wero produced on the trial. it appeared 
that he had always concluded • this u,itllOut 
prejudice, from y~urs faithfully, C. D.' The 
judge facetiously left it to the jury to deter-

mine whether these concluding words. being 
from an attorney, did not mean that he did 
not intend any prejudice to the lady. and the 
jury found accordingly." 

Another amusing instance (presumably 
originatiag in the same anecdote of Mr. Chitty) 
is found in Mr. Guppy's celebrated proposal 
.. without prejudice", to Esther Summerson 
("Bleak House", c. IX); cited by Mr. (now 
Judge) John Marshall Gest, of Philadelphia. 
in his richly intcrestingesSRY on "The Law and 
Lawyers of Charles Dickens" (44 Amer. Law 
Reg. N. s. 401; 1905; now reprin!ed in his 
"The Lawyer in Literature". Boston. 1913). 
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it is to be taken, not as his judgment of what he should receive at the end of litigation, but 
",hut he is w:i1ling to receive and avoid it. . ., If the plaintiff had made the offer of com
promise in open tawil-meeting, proof of it would have been excluded." 

By this theory,_the .. ofl'et,.is excluded-because; ·as amatter<?f interpretation 
and inference, it does nq,t ~~ltr;!!l~~~ .. !l4.missioll at all. There is no conces
sion of claim to be found in it. e}..-pressly or by implication. 

Conversely, if a plain'oomission-is'iii''ferms-made, it.is.receivable, even ~ 
though it forII?-~ part,otan offer to.compromise; and this much has long been 
well understood: 

1828, RICHARDSON, C. J., in Sanborn v. Neil.'Jon, 4 N. H. 501, 509: "The reason why a 
mere offer of money or other thing by way of compromise is not to be evidence against him 
who makes it, is very plain and easily understood, such an offer neither admits nor as
certains any debt, and is no more than saying that so much will be given to be rid of the con
troversy. But where the offer has been grounded upon an express admission of a fact, and 
that fact afterwards comes to be controverted between them, there secms to be no ground 
on which the evidence of the offer can be excluded. Thus if A sue B for Sloo, and B offer to 
pay 820, this offer shall not be received as evidence, because it may have been made merely 
for the sake of peace where nothing was due. But in such a case, if B admit expressly than 
520 are due, and offer to pay that sum, then it seems to us that both the admission and the '.. 
offer are evidence. We are, therefore, of opinion, that the offer made by the defendant in 
this case was, under the circumstances, admissible in evidence." 

So it is apparent that the occasion of the utterance is not decisive; that 
is, it mayor may not have been accompanied by a reservation 01' an injunc
tion of secrecy; and it mayor may not have occurred during negotiations 
for a. settlement or a compromise. \Vbat.is important is the form. of the 
statement, whether it is hypothetical or absolute . .... -If, mat..1ng a:tttmplications 
from the context"a~'d ihe"Cil;ctihisfaIices,"tlre'statementas~umes the adversary's 
claim to bc well-grounded for the mere purpose of discussing a settlement 
which will avoid litigation, then nothing is actually admitted in any true 
sense; and therefore the party making it is in none the worse conditiol1 
for having omitted the phrase "without prejudice", nor for having offered 
the full amount of the claim without any pretence of compromise. ~Ii.on the 
other hand, the statement is absolute, so far as appears, it is Jl.ot saved by 

• 

Hny cabalistic phrase, nor by its occurrence in the course,()f compromise-
negotiations. This solution of the question is amply ehlcidated in the follow-
• mg passages: 

1822, HOS~IER, C .. r., in Hartford Bridge Co. y. Granger, 4 Conn. 142, 148: "The law on 
this subject has often been misconceived; and it is time that it should be firmly established. 
It is never the intendmer.t,of t!1e law to shut out the truth; but to repel anyjnre~nce which 
may arise from a .. propc'lSition made, not with design to admit the existence of a fact, but 
merely to buy one's peace. If an admission, however, is made, becau8e it i~ a fact, the evi
dence to prove it is competent, whate .... er motive may ha .... e prompted to the declaration. In 
illustration of thb remark, it may he observed, that if A offer to B tcn pounds, in satisfac
tion of his claim of on hundred pounds, merely to prc\'ent II suit, or purchose tranquillity 
this implies no admission that an:.' sum is due; and therefore, tegtimony to prove the fact 
must be rejected, bCi!ause it c\'incf,>s nothing cO\leerning the merits of the controversy. But 
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if A admit a particular item in an account, or any other fact, meaning to makc the admission 
as being true, this is good evidcnce, although the object of the conversation was to compromise 
an existing controversy. The question to be considered is, what was the view.and intention 
of the party in making the admission; whether it was to concede a fact hypotlictieally, in 

,. order to effect a settlement, or to declare a fact really to exist. There is no point of honor 
guarded by the Court, nor exclusion of evidence lest it should deter from a free conversation. 
But testimony of aomissions or declarations taking facts for granted, not because they are 
true. but because good policy constrains the temporary yielding of them to effectucte a 
greater good, is not admissihle; truth being the object of evidcnce." 

18S0, DOE, C. J., in Colburn \'. c;;'oi;;ii,-GG X. H. lin, 15G, 28 At!. 0.5: "The preliminary 
question alwa~'s is, 1I0t mcrely whether an admission of a fa(·t was made during a settlement 

, or negotiation, hut whether a statement or 'act' wa5'intendctl ,to, b~n admission. I t is a 
ql:estion, not of time or C'ireumstances, but.of .intention. On that question the time anrl 

. circumstances may be materiai e\·idenC'c. . .. An offer of payment, whether accepted or 
rejected, is evidence, when the part~· making it undt·rstood it to be and made it as an arl
mission of his liability. It is not e\'idenpe when he made it for the purpose of averting litiga
tion, not intending to admit his Iiabilit~,. . .. An entire claim may be paid to avoid alaI\' 
suit, the payer intending to admit nothing but his desire for peace. • .. 'Compromise' 
generally signifil's a settlement in which there is a concession on both sides. Used in that 
sense, the word does not deseribe all eases in whie-h peace is bought ",;thout an admission of 
liability, and is not an adequate statement of the law." 

1901, SCIDW~~l'..H, J., in Pentz Y. [II.V. Co., 02 ::\ld. 4-14, 48 Atl. 139: "He was then asked 
what offer of settlement he had made. and the Court. upon the objection of the defendant 
excluded the question. The word' settlement', as ordinarily used, may mean a compromise 
for peace's sake of a claim the validity of which is denied, or it may signify the payment of 
a claim to the extent to which it is cOll('eded to be due. If the witness in the present case, 
by the use of the expression 'settlement', meant it in the strict sense of a claim under the 
policy, although no loss was admitted. e\;dence of the compromise was not admissible. If, 
on the contrary, he meant, as his previous answers seem to indicate that he did, that there 
was a conceded los5 under the policy, which he wished to settle, the dispute being merely 
as to the amount of the loss, the evidence was admissible ... as sufficient e\'idence to go 
to the Court sitting as a jury, from which he might infer that the refusal to pay a greater 
RmOimt of loss was upon other grounds than failure to furnish proof of los5, and that, there
ror~, there had been a waiver by the defendant of such proof. If the answer of the witness 
had been that the defendant had offered to settle the loss under the policy by payment of 
an amount which was admitted [by him] to be due, it would have been admissible." 

Cd) Certain discriminations must of course be made: (1) 'When the ques
tion of costs or of laches arises, and depends upon whether an offer of payment 
before trial had been made, the fact of such an offer may be evidenced, as 
made relevant by the rule of costs.~ (2) The pal/ment of money into COllrt 
hefore trial is a procedure sometimes emplo~'ed to narrow the issues in a 
calise and to affect the ultimate bmden of costs. This procedure has no 
concern with the present rule of E"idence.3 But so far as the tender or 
pa~'ment into court is a conditional urhni.ssion. in the nature of an offer to 

. ' 1862. Williams c. Thomas. 2 Dr. &: Sm, 
29. 37 (costs); 1889. Walker v. Wilshcr. L. R. 
23 Q. B. D. 335 (costs; see citation post. 
§ 1062); 1849. Collier v. Nokes. 2 C. & K-
1012; 1&52. Romilly. 1\1. R., in Jones r, Foxull, 
15 Bea\". 388. 397 (to .. account for the lapse 
of time"). 

, 

J 1876, Brown t. People. 3 Colo. 115; 19(}6 . 
Mackey t·, Kem·in. 222 III. 371, 78 N. E. 817 
(though a tender pleaded or paid into court is 
a conclusive admisdon. Ii tender beforo trial 
not Iileaded nor paid into court is not conclu
sh·e). 
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settle, it should not be made known to the jury.4(a) An offer of. compromise 
from an 1mmdhorized person cannot amount to an admission of the party 
himself.s Supposing it to be an admission in terms, then the question 
whether it can be used depends on whether the person making it is (upon 
the principles of §§ 1069-1087, post) one whose admissions may be used to 
affect the party. (4) "~hen an offer has been accepted, it may, of course, be 
proved as the basis of a contract sued upon.G (5) All evidence given before 
a board of conciliation ma~' be privileged (post, § 2376). 

§ 1062. Same: State of the Law in various Jurisdictions. The correct 
solution of theor~' (noted in § 1061 (c» seems to be fairly well accepted 
to-day, although the precedents within some jurisdictions, and particularly 
the long line of precedents in England, nrc difficult to reconcile,l 

• The statutes and caSCR on this point urc 
placed in § lOti2. p081. 

• 1877. State t·. Jaeger. 66 :\-10. li:3 (offer 
from defendant's wife): 1905. Cecil t'. Tt'rr., 
16 Okl, 19i. 82 Pac. 054 (rape under Itge: 
offer of settlement hy defendant's father, ex
duded). 

Here compare the rulings as to impeaching a 
witness or a party by his aowt's corrupt offrrs 
(Il"tc. §§ 2i8, 280. 9li2). 

• 18S·!. \'ardon t'. Vardon. (j Onto i19. i~:',; 
1884, Securities Co. v. Ri('hardson, 9 Onto 1&2. 

§ 1062. I The rulings arc as follows (com
pare the cases cited under self-contradiction. 
ante, § 1040, conduct e\'idencing conscious!lt',," 
of guilt. ardc. §§ 282. 284. and communica
tions to hoards of conciliation. ])O.~I. § 2:3i6). 

EXGLA!'.'O: 1718. Turton r. B~nson. 1 P. 
Wms. 496, ·19i (bond: a ruling that ":'\Ir. 
Turton's offers made and not accepted signi
fied nothing: that Lord Cowper had often 
said a man should not be bound h~' an offer 
madl' during a treaty whieh afterwards hrok<' 
off, or upon t~rms that wert' not aecepted", was 
apprO\'ed by L. C. Parker); 1716, Harman r. 
Vanhattan, 2 Vern. 71i (bond: au offer to sur, 
render it, on the opponont's making up certain 
money, disregarded by L. C. Harcourt: "it 
was but· nudum pactum', a \'oluntary offer. and 
on condition that the money was then paid. and 
it was not complied with "); 1 i50, Baker r. 
Paine, 1 Yes. Sr. 456, 459 (L. C. Hardwicke: 
.. The offers by defendant are material: though. 
generally speaking. offcr~ b~' the parties by 
way of compromise are not to have much 
weight in the mt'rits of the case. nor to be 
made usc of"): 1 i90. Slack V. Buchanan. 
Peake 5 (L. C. J. Kenyon said that he had 
hitherto not received admission, made under 
a reference, but a('knowledged that he had 
gone too far: in future, he would .. reject 
none but such as are merely concessions for 
the purpose of making pea('e and getting 
rid of a suit"); li94. Walbridge r. Kennison. 
1 Esp. 143 (during a treaty for settlement. 
the defendant. being a~ked ag to) his hand
writing on a bill ... admitt~d thnt it was his": 

L. C. J. Kenyon reeeh'ed this, since, though 
.. any admission . . . obtained while a treaty 
was depending, on the !:lith of it", was inad
missible. yet the identity of hand\\Titing .. stood 
on a different foundation; it was matter no 
\\'a~' ('onnected with the merits of the eause and 
which was capable of being easily proved by 
otiwr means"); 1800. Greg(,r~' V. Howard, 3 
Esp. 11:3 ("facts admitted before arbitrators" 
('an be proved by them): 1809, Cumming ... 
French, 2 Camp. 100, note (011 demand for 
settlement, the drawer of a bill offered to gh'e 
another bill; held, that this was a eonditional 
offer of compromise. and not an acknowledg
ment of liability); 1823, Thomson v. Austen. 2 
Dow!. &: R. :358 (the plaintiff !laid to the 

- "'itness "he was so anxious to get out of the 
law that he would refer t.he question in dis
pute to the witness as arbitrator", and asked 
him to tell this to the defendant, to get him to 
compromise. at same time admitting the 
receipt of money on account, held on tht' 
facts "not to ha\'e originated in any desire 
to compromise". and therefore to be ad
missible): 182i. Doc v. Evans. 3 C. &: p, 
219 (abstract of gtle used in an arbitration. 
held to be not virtually a part of a compromise, 
but an ordinary admission); 1828, Lofts v. 
Hudson. 2 Man. &: Ry. -181 (agreement to 
pay a litigated claim and two-thirds of the 
costs, held by a majority, to be a compromise. 
and at any rate not such an admission of lia
bility as to allow recovery of the one-third costs 
in a suit on the original claim): 1830. Wayman 
.. , Hilliard. 7 Bing. 101 (on a demand of £40. 
defendant "offered to give £17": Bosanquet. 
J.: "There has been no acknowledgment of 
defendant here; the defendant merely makes 
an an offer to purchase peace"; and so it was 
held not to support an action upon an account 
stated): 1830. Cory t'. Bretton, 4 C. & P,462 
(letter declaring at the opening that it was" not 
to be used in prejudice of my rights or in any 
future arrangement". excluded: Tindal, C. J.: 
"It is clearly Ii conditional statement"): 1830, 
Wallace V. Small, 1 M. &. M. ·146 (defendant's 
admission of the contract, while refusing to 
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The only phrasing thl\t calls for special notice is that introduced in certain 
earlier New York and Massachusetts cases, and made popular hy Professor 

raise his offer of payment. recci,·ed. because (letter by debtor to() ('reditor offering to com· 
"not said to he without Jlrejudicc", and thus pound thc debt and declaring himself unable to 
unrestricted "I1S to confidence ") ; 1830, pay and about to su~pend if no composition 
Watts~. Lawson, 1 :\1. &: :\1. ·H7, 1I0te (simi. could be mude, Iwaded "without prejudice": 
lar): 1835, Thomas ~. Morgan, 2 C. M. &: R. held admissible, not being un offer of terms 
496, Exch. (011 demand for compensation of settlemPllt in 11 dispute or negotiation: 
for injury done by the defendant's dogs, 1922, La Hoche r. Armstrong, 1 I{. B. 4S.~ 
he said: "if t.hey had done it he would settlo (letters from one solicitor to another offer· 
for it"; held, that this WtlS "a fact t<) go ing a sum of money; "this is all she has. and 
to the jury, yet it ought to hn\"e little or no if you like to take this sum you can have it": 
weight at all with them. for the offer may huve excludl'd. but on the ground thnt they were 
been from moti\'Cs of charity, without any ad· murked "without prejudice"): Rules of 
mission of liahility at all "): 1838. Healey tl. Court, 1883, Ord. XXII, R. 22, being Hule 9 
Thateher, 8 C. &: P. 3S8 (Gurney, B., excluded of Xtl\·. 1893 (all unaccepted tender into 
a letter beginning "without pn'judke" and court is not to be e,·idence). 
offering to accept satisfuction): 1842, Paddock CAS.\OA: Alberta: Hules of Court 1914, 
n. Forrester, 3 Man. &: Gr. 903. 9l!l (trespass: No. 74 (payment into court is not an admis
letter of plaintiff, demanding compensation, sion of the <.'lniro): .llanitoba: R. S. 1913. 
but written as un "offer without prejudi('e, in c. 46, Hull.' 552 (payment into court is not 
case it is not ugrced to", held inadmis~ihl(': an admission); NeIL' Dru7l~lL'ick: Cons. St. 
and the answer there'to excluded also, though it 1903, 1'. Ill, § 193 (no unaccl.'pted offer to 
did not contain such u reservation; Tindal, suffer judgment .. shull be evidence ae;:linst 
C. J.: "It is of great importance that parties the Il:,rty, making the same", in that or uny 
should be left unfettered by correspondence other action): 1bUO, Stewart r. Muirhead. 
which has been cntered into upon the under· 29 N. Dr. 2;3. ~79 (an offer of a specific sum 
standing tha .. it is to be without prejudice ") : in settlement is admis~ible, \lnle~s stated to 
1846, Jardine r. Sheridan, 2 C. &: K. 24 (stntc· be confidential or without prejudice); 1912, 
mont made to the opponent's attorney, "with Guimond v. I"idelity P. F. Ins. Co., N. Br. 
the object of obtaining a compromise", ex- S. C., 2 D. L. R. 654, 662 (fire lOBS: Barker. 
eluded) ; 1852, Hoghton v. Hoghton, 15 C .. J.:" Interviews and negotiations with :I 

Beav. 278, 315, 321 (letters written, after "iew to a settlement of dispute, especially 
dispute begun, with :I view to compromis(> where they are expressly stated to be without 
and "without prejudice", excluded; Rom illy, prejudice, lire inadmissible): Noro Scotia: 
M. R.: "Such cammunications mude with Hull'S of Court 1\)00, Ord. x..'XII, Rule 17 
a view to all amicable arrangement ought (like Eng. Hules of 1883); Ontario: 1856, 
to be held yery sacred"; e,'cn if the corre-- Burns r. Kerr, 13 U. C. Q. B. 468 (letters 
apondence contained .. any :ldmission affect- stilted to be "without prejudice ", not ad· 
ing the plaintiff's rights, I should disregard missible; with some hesitation); 1869, Clark 
such admissions made solely with a Vil'W to ~. G. T. R. Co., 29 li. C. Q. B. 136, 147 (defend. 
compromise "): 1852, Jones r. Foxall, ib. 388, ant's letter proposing without prejudice 
396 (Romilly, M. R .. excluded "offers made a submission of the plaintiff's injuries to ex· 
without prejudice", as being merely an at- perts, and agreeing to abide their decision, and 
tempt" to convert offers of compromise into the answer accepting the offer, received on the 
admissions"): 1862, Williams r. Thomll!, facts, to rebut the imputation of bad faith, on 
2 Dr. &: Sm. 29, 37 (defendant's offer "wit.hout hehalf of the plaintiff); 1883, York Co. r. 
prejudice" to compromise, made before hill Toronto G. R. &: C. Co .. 3 Onto 584, 593 (offers 
filed, held available by defendant to affect made without prejudice, held inadmissible): 
the costs: but" it could not be used against 1886, Pirie t. W:rld, 11 Onto 422, 427 (" all 
him"); 1871, Re River Steamer Co., L. R. communications made under the words 'with· 
6 Ch. App. 822, 831 (offer made "without out prejudice'" are inadmissible); 1887, 
prejudice", said obiter to be insufficient to Hartneyv. Ins. Co .. 13 Onto 581 (lettcroffering. 
revive a debt barred by statute: sec quotation. a settlement, admitted, the reservation "with· 
8upra): 1872, Richards r. Gellatly, 1,. R. 7 out prejudice" here applying only to the 
C. P. 127, 131 (false representations as to waiver of conditions of the policy; but here 
a ship's equipment: complaints of the plain. the objection was not properly ~kefJ); 1913, 
tiff's fellow,pllssengers. followed hy ~ettlement Corby r. Foster. 29 Onto L. R. 83, 13 O. L. R. 
by the defendllnt, excluded): 1889, Walker V. 663 (father sued for son'8 tort; defendant's 
Wilsher, L. R. 23 Q. B. Oh', :135 (lettl'rs writ· ('onduet showing an inrlination to pay and 
ten "without prejudice" during proposals for settle, held no e,-idence of a 'scienter' of the 
settlement, excluded, on an issue of probahle sou's dangerous propensity); Rules of Court 
cause affecting costs: William. v. Thomas 1913, No. 308 (" payment of money into 
doubted); 1893, Re Oaintrey, 2 Q. B. 116 court shall not, unless expressly 80 SUIted, be 
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• 

Greenleaf's treatise, intl).e .form that a "distinct" or " independent admis
sion of a fad" is receivable. This inadequate expression (made more mislead-

deemed an admission of the cause of action' 
etc.) i Sa.<katchcwan: 1915. Bank of Ottawa r. 
Stamco. Ltd .• 22 D. r... R. 679. Sask. (insolv
ency; letter marked •• without prejudice to 
the bunk or the writer". held not prh'ileged 
from use); 

U!'1ITED STATES: Federal: 1876. Home 
In9. Co. v. Baltimore W. Co .• 93 U. S. 527 
(" ofTer of compr9mise". held inadmissible); 
1879. West To. Smith. 101 U. S. 263. 273 (the 
rule ., is not thu t an admission made during or 
in consequen{"e of an effort to com:>romise is 
inadmi~sib!('. but thllt an offer to do something 
by way of compromise. 118 to pay Bums of 
mone~·. allow certain prices. delh'er certain 
prtlI)(~rty. or make certain deductions. and 
the like shall be excluded; these cannot 
be ~alled admissions. ns they were mnde to 
avoid contr:)\'ersy and to ~avc the expenses of 
\'cxutiouH litigntinn "); 1908. Xew York Life 
Ine. Co. r. Rankin. 8th C. C. A .. 162 Fed. 
103 (correRponcience between uttorneys during 
an unsuccessful attempt to effect a compro
mise. excluded); 
Alabama.' IS96. Feibelman r. Assur. Co .. 
108 Ala. 180. 19 So. 540 (ofTer of compromise. 
excluded); 1901. Matthews v. Farrell. 140 
Ala. 298. 37 So. 325 (performance of contract; 
admissions of "distinct fact_" made in the 
course of compromi;;e negotiations. receivC'd); 
1906. Sanders r. State. 148 Ala. (lOa. oj 1 So. 4Gli 
(rape; offer of m'JIley to the l.rOM!cutrix· 
father. to " squash" the charge. excluded); 
Ala.aka.· Compo L. 1913. §§ 1321. 1515 (like 
Or. Laws 1920. §§ 532. 879); 
Arkall8Q.8: Dig. 1919. § 1337 (formnl off!'r 
to allow judgment in a money action. if 1I0t 
accepted. "shall not be given in c\idencc ") ; 
§ 1344 (offer to confess judgment in money 
action for part of amount" shall not be deemed 
to be an admis.,ion". nor be given in evidence) ; 
Cali/omia.· C. C. P. 1872. § !l97 (offer to 
allow judgment to be taken for a specified 
sum; "if the notice of acceptance be not 
given. the offer is to be deemed withdrawn. and 
cannot be gh'en in e\idence upon the trial") ; 
§ 895 (offer to allow judgmcnt in a justice 
court: "the offer and failure to accept it cannot 
be giv(ln in evidence "); § 2078 (" an offer of 
~ompromisc is not an admission that anything 
is due"); 1896. Rose~. RO!!e. 112 Cal. 341. 44 
Pac. 658 (offer by a husband to his wife to 
dhide the property. describing it as community 
property: that statement admitted. not being 
affected b)' the compromise-concessions) ; 
Colorado.' Compo St. 1921. C. C. P. § 313 
(unaccC'pted offer to allow judgment. not 
admiHsible); 1890. Patrick r. Crowe. 15 Colo. 
Ma • .i54. 25 Puc. 985 (pro)Jo~itinn~ of com
promise are illlldmissible; otherwise of the 
admission "of any independent fact" in 
the course of negotiations); 1894. Kutcher 1>. 

Love. Itt Colo. 542. 544. 36 Pac. 152 (an ad
mis~ion made without reservation during com
promise negoti:ltioll is receh'able); 1899. 
Chicagl) n. &: Q. R. Co. D. Roberti!. 26 Colo. 
329. 57 Pac. 1076 (offers of compromise. inad
missible); 1899. Thomas r. Carey. 26 Colo. 
485.58 Pac. 1093 ("unacceptt~d offer of com
promise ". inadmissible); 
Columbia (Di.sl.): 1918. M{"Mahon r. Ma
thews. 48 D. C. App. :103 (an offer not ad
mitting liability. excluded); 
COIlllfclicul: 1.';22. Hartford Bridge CO. T. 

Granger. 4 Conn. 142. H8 (an admission. in
tended distinctly as such. is receh'able though 
made in the course of an attempt to com
promise; sec quotation supra.' Peters. J .. 
diss.); 1824. Fuller V. Hampton. 5 Conn. 
4W. 418. 426 (similar); 1836. Stranahull T. 

East Hnddam. 11 Conn. 507. 512 (authority 
to agent to pay a certain sum on receidng a 
release. held not admissible); 1919. Riedo r. 
Montano. 93 Conn. ~S9. 105 Atl. G25 (admi!>
sions of fact made before an industrial ac
cident commissioner. received); 
Ddau·arc.· WO!J. Hudson t·. Williams. 6 Pen. 
Del. 550. 72 Atl. 9S5 (distinct admis~ions. 
though made during negotiations for com
promi><e. rec,eh'able) ; 
Gearuia: IS:3~. Hicks 't. Thomas. Dudiey 218 
(if nn admis~ion made "not with a view of 
a\'oidin~ a Ruit or t(l huy one's peace against a 
dLubtf'll ~laim. hut from a consciousness of the 
truth of thl' fact ". it is receivable; hence the 
motive is important); 1853. Molyneaux r. 
Collier. 13 Ga. 40fi. 414 (" the condition. tacit 
or ex pre's. that no ad"antage will be taken of 
til(' admission. it being made \\ith a view to and 
in furtherance of an amicable adjustment. i~ 
the tC'st of this rule of evidence "); 1854. 
Parker r. Walde, •• 16 Ga. 27. 30 (letter held 
not an olTer of compromise. on the facts): 
1859. Lucll~ ,'. Parsons. 2; Ga. 593. 629. 63 \ 
(reply of a party when rejecting a compromise. 
admitted); Rcv. C. 1!l10. § 5781 ("ad
missions or proposition~ made with a view 
to compromise". are inadmissible); 1869. 
Frain r. State. 40 Ga. 529. 534 (under the 
Code; an 01T1'r to pay, if the case was settled. 
exellldedl; 1873. McElrath 1". Haley. 48 Ga. 
641. 647 (the Code "enlarges the common-law 
rule. whirh did not exclude the admission of 
distinct facts"); 1878. Tufts r. Du Bignon. 61 
Ga. 322. 326 (ofTer of compromise, excluded) ; 
1&79. Scale~ V. Sbacklef;,rd. 64 Ga. 170. 172 
("independent statements of truth". even 
" though made while the parties were tr~ing to 
settle". arc admis.~ible); 1883. Keaton V. 

Mayo. it Ga. fl4!l. 652 (" any fact admitted n,q 
true without such reference to ('om promise 
would he admissible". but not fnetl! ., admitted 
lIS an inducement to reach such sp.ttlemellt or 
compromise "); IS84. Sasser 1>. Sasser. 73 Ga. 
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ing by its occasional rendering as " the admission of any independent fact ") 
is merely an attempt to phrase one aspect of the correct theory already noted 
275, 283 (defendant's refusal to settle, admit- to pay half the claim, excluded); 1888, Bin-
ted); 1884, Mayor n. Minor, 73 Ga, 484, 489 ford n. Young, 115 Ind. 174, 176, Hi N. E, 
(offer of money to prevent rebuilding of a dam 142 (Wilt n. Bird, approved); 1888, Louis-
alleged to he a nuisance. excluded); 1885, ,;lle N. A. & C. R. Cu. D. Wright, 115 Ind. 378. 
Hateher D. Bowen. 74 Ga. 840 ("offer to pay 390,16, N. E. 145, 17 N. E. 584 (same); 
a debt with a mule, not made pending any Iowa: Code 18!J7, §§ 3817-1!J, Comp. C. 1919. 
negotiations to compromise", received); 1893, §§ 8:375, 8376 (unaccepted offer to confess judg-
Akers v. Kirke. !Jl Ga. 590. 18 S. E. 366 (ad- ment, not to be considered); 1890, State n. Lavin, 
missions after an offer of .;ettlement but SO la, 555, 558, 46 N, W. 553 (an offer by 
independent of it, received); 1891, Emery n. way of compromise is inadmissible; but 
Atlanta R. E. Exchange. 88 Ga. 321. 331, an" admission of particular facts. though 
14 S. E. 556 ("It is not only propositions [to made during a treaty of compromise". is re-
settle), but also 'admissions' made v.;th a ceivable); 1896, Kassing v. Walter, Ia.·. 
,;ew to compromise, which arc not proper 65 N. W, 832 (offer of compromise, inadmis-
c\;dence"); 1900. Teasley v. Bradley, 110 sible); 1897, Houdeck 1'. Ins. Co .. 102 In. 303. 
Ga. 497, 35 S. E. 782 (an offer of settlement. 71 N. W. 354 (similar); 1!J03, Rudd v. Dewey, 
~onccding a demand upon certain terms. 121 Ia.454, 96 N, W. 973 (offer of compromise. 
and not as a part of a compromise, admitted) ; not containing an admission of fact, excluded> ; 
1!J04. Teasley n. Bradley. 120 Ga. 373, 47 S. E. 1905. Castner v. Chicago. B. & Q. R. Co., 120 
021: (prior ruling in this case. 110 Ga. supra. Ia. 581, 102 N. W. 4!J9 (an admission may 
affirllled); 1!J06. :\lcBride 1'. Georgia R. & E. be explained by the party's uncommunicated 
Co .. 125 Ga. 515, 54 S. E. 674 (a subsequent intent to accept a lower amount. in com-
offer to compromise docs not exclude prior promi~~i; 1!J05, State v. Campbell. 12!J Ia. 
independent admissions); 1905, Georgia R. & 154, 105 N. W. 3!J5 (defendant's ~ettlement 
E. Co. v. \Vallace. 122 Ga. 547, 50 S. E. 478 of a former claim against the defendant. ex-
(plaintiff's wagon and driver were injured by eluded); 1908. State I'. Richmo:1d. 138 Ia. 
defendant's car; defendant's settlement with 4!J4, 116 N. \V. 609 (burglary; defendant's 
the drh'er for $25. not admitted on his re-direct offer to settl;:: with the robbed party, ad-
examination) ; mitted); 1914, Lan!;ion v. Ahrens, 166 Ia. 
Idaho: Compo St. 1919. § 7192 (unaccepted 636. 147 N. W. !J-10 (of.'er to settle, admitted); 
offer to allow judgment. not admissible); Kansas: 18'19. Central B. U. P. R. Co. v. But-
1888. Sebree v. Smith. 2 Ida. 329. 16 Pac. man, 22 Kan. 639, 6-12 (admissions contained 
915 (unaccepted offer of settlement, held in a letter offering to compromise. received) ; 
inadmissible); 1!J03. Kroetch v. Empire 1\1. 1917, Basnett v. Cherry"ale G. L. & P. Co., 9!J 
Co .• !J Ida. 277, 74 Pac. 868 (offer of com- Kan. 716, 163 Pac. 161 (compromise of another 
promise, excluded); auit from the same explosion; not decided) ; 
IUinois: 1874, Barker 1'. Bushnell, 75 Ill. Kentw:;ky: 1827. Evans ". Smith, 5 T. B. 
220. 222 (offer to settle for less than the value Monr. 363 (" offers of sums. prices. or pay-
in controversy, excluded); 1920. People r. ments. made during an attempt to com-
l\Iarx, 2!Jl Ill. 40.125 N. E. 719 (rape; prose- promise", arc not receivable; otherv.;sc, of 
cutrix' engagement of an attorney to seeure an acknowledgmcnt of facts made pending a 
a settlement for the civil claim, not admitted) ; negotiation for settlement); C. C. P. 1895. 
1922, Cook V. U:orshak. 301 Ill. 603, 13-1 N. E. §§ 634,635,640 (offer t<> confess judgment for 
4!J (trover for a stolen diamond; defendant's a money claim" shall not be deemed to be an 
refusal to accept an offer of settlement, ex- admission of the cause of action or amount to 
eluded) ; which the plaintiff is entitled. nor be given in 
Indiana: Burns' Ann. St. 1!J14. §§ 538, 539 e,;dence upon the trial"); 1900. Tyler v. 
(unaccepted offer to allow or to confess judg- Hamilton. 108 K~·. 120,55 S. W. !J20 (statute 
ment. according to statute. not to be used in applied); l!J00. Kelley V. Combs, Ky. . 
c,;dence); 1844, Wilt t'. Bird. 7 Blackf. 258 57 S. W. 476 (statute apr,ued); 1!J02. Illinois 
(an admission "constituting in itself the point C. R. Co. v. Manion. 113 Ky. 7. 67 S. W. 40 
);elded for the sake of peace" is to be ex- (independent admission, made in an offer 
eluded, but not "an independent fact admitted of compromise, admissible) ; 1904, List's Ex'r.,·. 
to be true "); 1857. Cates V. Kellogg. 9 Ind. List. Ky. • S2 S. W. 446 (rule applied); 
506 (admission made during a settlement may Louisiana: 1812, Delogny ~. Rentoul, 2 Mart. 
he receivable, unless made .. not because the La. 175 ( .. Proposals made while a compro-
fact is so, but expressly or clearly for the Bake mise is on the carpet do not bind: but con-
and as a part of the compromise"); 1867. versations in whi~h a fact is disclosl'd .m"y 
Pattison V. ~orris. 29 Inti. IG5 (obscure); be admitted"); 1841, Agricultural Bank ". 
187S, Board t'. Verbarg. 63 Ind. 107. III Bark Jane. 19 La. 1. 11 (" I am \\;l!ing either 
(offer to release for a certain sum. excluded); to sell the ship at a low price. or charter her. 
1878. Dailey II. Coons. 64 Ind. 545. 547 (offer so as to pay what I may be indebted to the 
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(in § 1061 (c)), i.e. to declare that unqualified statements conceding the 
opponent's claim are receivable in spite of their occurrence ~~ a_.part of an 
hank ". admitted); 1896. State 1'. Wright. 48 
La. An. 1525. 21 So. 160 (offers to compro
mise arc" generally" excluded) ; 
Mai7l.e: 11;52. Cole tl. Cole. 3a Me. 542. 54.5 
(con"ersation had for" ascertaining the claims 
really existing". and not" to purchase peace". 
received); 1906. Finn :I. New England T. & 
T. Co .• 101 Me. 279. 64. Atl. 490 (an offer of 
money. made before Ilny demand for redress 
by the plaintiff. falls \\;thin the rule excluding 
offers of compromise); R. S. 1916. e. 87. § 40 
(unaccepted olIer to be defaulted for a speci
fied sum. 110t admiHsible); 
Maryland: IS59. Reynolds V. Manning. 15 
Md. 510. 526 (an offer to compromise is inad
missible. even though not expressly said to be 
confidential or without Ilrejudil,e); 1897. Cale
donian F. 1. Co. v. Trauh. SU. Md. 86. 96. a7 Atl. 
7S2 (offer to settle. "not by way of compro
mise. but in settlement of what was conceded" 
to he due. receh'ed); 1901. Pentz r. Ins. Co .• 
92 l\Id. ·H4. 48 AU. la9 (mere authority to 
agent to compromise. not followed by any act 
of offering. excluded; sec quotation supra); 
1007. Aeker M. & C. Co. 1'. McGaw. 106 Md. 
536. 68 Atl. 17 (offer made with a view to 
compromise. excluded); 
Mas8achusc/t.~: 1824. Marsh r. Gold. 2 Pick. 
2&!. 290 ('. when parties are treating about 
compromise. admissions of particular fucts" 
are receivable); 1826. Gerrish v. Sw!.'etser. 
4 id. 374. a77 (same principle applied; the 
exclusion "seems confmed to the mere offer 
of compromise"); 1845. Dickinson ,'. Dickin
son. 9 Mete. 471. 474 (" th!.' admission by a 
party of any independent £:>.ct is admissible. 
t.hough made under a treaty of compromise"; 
here the parties were discussing a settlement. 
tbe plaintiff said. "I demanded the colt. 
yOU recoUect". and the defendant answered 
"Yes". and this was recehoed); 1851. Snow r. 
Batehelder. 8 Cush. 513. 516 (during a con
versation. had in order to offer a settlement. 
defendant "said he owed the note"; held ad
missible); 1855. Harrington r. Lincoln. 4 Gray 
503. 567 (rule applied); Emerson V. Boyn
ton. 11 Gray 395 (rule applied); 1875. Durgin 
t'. Somers. 117 Mass. 55.61 (rule applied); the 
offer of compromise admitted" only so far as it 
contained independent statements of facts"); 
1878. Draper v. Hatfield. 124 Mass. 53. 56 
(rule applied); Gen. L. 1920. C. 231. § 88 
(no unaccepted tender of default and damages 
under § 74. to be evidence in the same or another 
action); 1903. Higgins V. Shepard. 182 Mass. 
364.. 65 N. E. 805 (ordinary offer of compro
mise. excluded); 1904. Snow v. N. Y. N. H. & 
II. R. Co., 185 Mass. 321. 70 N. E. 205 (plain
tiff's letter of claim. admitted on the facts); 
1910. Grebenstein 11. Stone & Webster Eng. 
Co .. 205 Mass. 431. 91 N. E. 411 (mere offer 
to compromise. held inadmissible) ; 

Michigan: 1878. Campau v. Dubois. 39 Mich. 
274. 279 (" offers in negotiations for com
promise" nre inadmissible); 1887. Manistee N. 
Bank r. Seymour. 64 Mich. 59. 70. 31 N. W. 
140 (" all admissions not expressly made to 
make peace. and all independent facts ad
mitted during negotiations for settlement" 
are reeeh'able): 1895. Pelton v. Schmidt. 104 
Mich. 345. 62 ~. W. 552 (offers of compromise. 
inadmissible); 1898. Fox l'. Barrett. 117 Mich. 
162. 75 N. W. 440 (similar); 1899. Phillips tl. 

U. S. Bener. Soc'y. 120 Mieh. 142, 79 N. W. 
1 (correspondence with a view to settlement. 
excluded); 1904. Comstock tl. Georgetown. 
137 ::-'Iich. 541. 100 N. W. 788 (injury to a trac
tion engine and plaintiff at a bridge; the 
township's settlement with the enginc-owner. 
excluded); 1904. Musselman G. Co. v. Casler. 
138 Mich. 24. 100 N. W. 997 (offer to settle. 
exrluded); H1l2. Crane I'. Ross. 168 Mich. 
623. 135 N. W. 83 (offer to settle for ~25. ex
cluded) ; Compo L. 1915. § 12592 (offer 
to confess judgment. if not accepted. is not 
admissible) ; 
l\[innesota: Gen. St. 1913. § 7826 (offer to 
allow judgment. if refused, not admissible); 
§ 7827 (tender of damages. not admissible): 
1900. Person tl. Bowe. 79 Minn. 238. 82 N. W. 
480 (offer of payment. admitted on the facts) ; 
Mississippi: Code 1906. § 771, Hem. § 554 
(offer of satisfaction by defendant, if unac
cepted. "shall not be gh'en in evidence ") : 
Jlissouri: 1863. Ferry V. Taylor. 33 Mo. 323. 
3:~3 (" an offer to pay a debt in property 
instead of money is in no sense an offer of 
compromise"): Rev. St. 1019. §§ 1395-6 
(unaccepted offer t{) allo",' judgment or liqui
date damages. not admissible); 
Montana: Re,·. C. 1921. § 10684 (like Cal. 
C. C. P. § 2078); § 9770 (lika Cal. C. C. P. 
§ 997); 
Nebraska: 1888. Kierstead r. Brown. 23 Nebr. 
595. 612. 37 X. W. 471 (admissions in letters 
written in response to a proposition of com
promise. held not receivable); 1890. Eldridge 
1'. Hargreaves. 30 Nebr. 638. 647. 46 N. W. 923 
(offer to pay a smaller sum in settlement. ex
eluded); 1891. Olson v. Peterson. 33 Nebr. 358. 
363.50 X. W. 155 (offer of a sum in settlement 
of a bastardy claim. excluded); 1896. Callen v. 
Rose, 47 Nebr. G38. 66 N. W. 630 (offers of 
compromise. inadmissible); 1897. Hanover F. 
1. Co. r. Stoddard. 52 Nebr. 745. 73 N. W~ 291 
(same); 1897. Wright v. Morse. 53 Nebr. 3. 
73 N. W. 211 (same); R,w. St. 1922. §§ 8661. 
8666. 8667 (offer to allow judgment in action 
for money; if not accepted. not admissible 
on trial) ; 
.Ycl'Uda: Re,·. L. 1912. § 5265 (like Cn!. C. C. 
P. § 997); 
New Hampshire: 1828. Sanborn to. Neilson 
4 N. H. 501. 508 ("an admission of particular 
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,_ . attempt to compromise. Interpreting it in the light of the expositions al
ready quoted, no inconsistency appears. It~ onl~' effect has been. appar-

(acts made during a treaty for a r.ompromise" 
is receivable. as also an offer of 6ettlement 
founded thereon; see quotation sllwa); 1833. 
Hamblett v. Hamblett. 6 ~. H. 333. 343 (pre
ceding Cllde approved; an admission made by 
one rejecting an offer of compromise is re
ceh'able); 1845. Rideout v. Newton. 17 N. H. 
71. 73 (Sanborn v. Neilson approved: an 
offer of part p:J.yment. made after ad\'ic-e to 
offer it if his signature to t!'e note was genuine. 
hore rejected): 1853. Downer v. Button. 26 N. 
H. 339. 345 (an offer of settlement. made be
cause .. he was too poor to pay more". ex
cluded): 18.~6. Bartlett v. Hoyt. 33 N. H. 151. 
153. 165 (whether a stntemcnt was an inde
pendent admission or an offer of c'omprtlmise 
may be submitted to the jur~' as a question of 
fact; clearly unsound): 1862. Eastman t'. 

Amoskeag Mfg. Co .. 44 N. H. 143. IS4 (general 
principle approved): 1862. Perkins r. COllcord 
R. Co .• 44 N. H. 223. 225 (same): 1870. (~offin 
v. Plymouth. 49 ~. H. In (that the defendant 
had paid the claim of anoth~r person injured 
in the same accident. admitted. b,\' a majority) ; 
1872. Plummer v. Currier. ~2 N. H. 287. 296 
(prior cases approved): 1872. Grimes v. 
Keene. 52 N. H. 330. 334 (highway injury; 
defendant's payment in satisfaction to an
other person injured in the Bame occurrence. 
recch'ed as an admission. no aspect of a com
promise appearing; "it is the simple case of a 
claim made and a yielding to it "); 1878. Gray 
v. Rollinsford. 58 N. R. 253 (an unqualified 
offer to pay a do.im for damages is receivable; 
preceding eases approved); 1889. Colburn v. 
Groton. 66 N. H. 151. 150. 28 Atl. 95 (whether 
an offer or a payment was intended to be an 
admission of a liability or an effort to avoid a 
controversy is a question of fact. depending 
on intent. to be determined by the trial judge; 
see quotation supra); 1896. Wason t·. Burn
ham. 68 N. H. 553,44 Atl. 693 (conversation 
in course of making a settlement of claims. 
admitted); 1899. Jenness v. Jones. 68 N. H. 
475. 44 Atl. 607 (offer of compromise. inad
missible. but "any independent admission. 
thougb made in the course of negotiations for 
a compromise". receivable); 1899. Green
field v. Kennett. 69 N. H. 419. 45 Atl. 233 
(offers of compromise are inadmissibl.. and 
the finding of fact is not reviewable); 1902. 
Smith v. Morrill. 71 N. H. 409. 52 Atl. 928 
(Colburn v. Groton approved; whether a 
statement is an admission or a mere off9r of 
compromise depends the intent) ; 
New Jersey: 1899. 
tiona! Atl. 
692 (offer held admissible. 
unless cxpreSsly stated to be without preju
dice or unless due to opponent's suggestion 
o( compromise; no precedents cited) ; 
New Yor!.:: 1816. Mount v. Bogert. Anthon 259 

(" an admission of a faet independcnt of the 
compromiSO!" is receh'able): ISlG. Tomb r. 
Sherwood. 13 John. 28S (offer to settle for 1\ 

smaller slim. excluded as "a mere peace-offer
ing"): 1825. "furray r. Coster. 4 Cow. 617. 
635. per Colden. Sen. (like Sanborn v. Neilson. 
N. II .. quoted sllpra. § 1061): 1831. H~'de r. 
Stone. 7 Wend. :,54. 357 (offer to pay, if a rc
lease was given. held not an offer of compro
mise. on the facts); 1837. Mead v. Degolyer. 
16 Wend. 6aS. 044. perCowcn. J. (an admi~sion 
cf a fact. made in the course of a treaty of com
promi~e is recei""ble); 1846. Marvin v. Hkh
mond. 3 Denio 58 (admission made during :1 
negotiation for settlement. reeeh'ed; repudiat
ing Williams r. Thorp, 8 Cow. 201); 1804. 
Bartlett v. Tarbox. 1 Abb. App. Ca~. 120. 122 
(admission of 0. distinct fact during a negotia
tion for ~ettlement. held rereh'able; otherwi.-e 
of an offer for the purpose of effecting a settle
ment): 1S8n. Whitc r. Old Dominion S. 1'. 
Co .• 102 N. Y. 061. 6 N. E. 289 ("The law 
exclUdes such admissions as appear to h:l\'e 
been made tentath'ely or h~·pothetically. 
but ndmits those only which cOIJ(~ede the 
existence of a fact"; here all admission dur
ing a negotiation (or compromise was held to 
be in effect hypothetical onl~'); 1888. Brice t'. 

Bauer. 108 N. Y. 428. 433. 15 N. E. 695 (on 
the [act.~. "even the offer of a rum by wa~' 
of compromise is held to be admissible. un
less stated to be confidential or made without 
prejudice"; preceding cascs not cited); 1895. 
Tennant v. Dudley. 144 N. Y. 504. 39 No E. fi44 
(offer of compromise. held inadmissible): 
1905. Mi~ner t'. Strong. 181 N. Y. 163. 73 
N. E. 965 (compromise negotiations admitted: 
the error. if any. held harmleS3; two judge" 
diss.): 1906. Hindley v. Manhattan R. ('0 .. 
185 N. Y. 335. 78 N. E. 276 (damage byem i 
nent domain. the defendant pleading preOicrip
tion; the defendant's settlement with two 
hundred other abutters. not admittcd to rebut 
the claim of prescription; "the acknowledg
ment of title in Tom and Dick is not an ar
knowledgment by implication of title in 
Harry"); 1916. Bradley t'. McDonald.
N. Y. • 119 ~. E. 340. 353 (admissions mad!' 
during an interview. held receivable on the 
facts); C. P. A. 1920. §§ 176. 178 (unac
cepted offer to liquidate damages c:mnot be 
provlld on trial); 1921. Nadlllr v. Stoorn. 
Sup. App .• 190 N. Y. Supp!. 577 (automobile 
injury; that defendant had settled with 
another claimant. a witness for the plaintiff 
in this case. not admitted); 1922. Wemyss 
Furn. Co. v. Strober. App. Div. .191 N. Y. 
Supp!. 783 (sale of goods; offer to settle. 
without admitting any facts. excluded) ; 
Nor/h Carolina: 1&16. State v. Jefferson. 6 
Ired. 307 (rape: the husband's offer of com
promise in the wifc's presence. excluded): 
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ently, to lead to a stricter application of the principle, in certain courts, 
resulting in a more liberal reception of evidence; for the judges affecting 

Con. St. 1919. §§ t;96. 897 (offer to allow 
judgment. unaccepted. "cannot be given in 
e,'idenee ") ; 
Xorlh Da/;r,l(z: Compo L. 1913. §§ 7S56-59 
(=nccepted offer to allow judgment ()r asse~s 
damages. inadmissible); St. HI:H. C. 38. :\Iar. 
10. ~ Ii (hoards of concilintion; .. no parts of 
the proceedings shall be admitted as eddence 
or considered at t.he trial of the cnse ") ; 
Ohio: 1S'5. Sherer r. Piper. 26 Oh. St.. 4,6 
(the mere fact of an offer of compromise. as well 
as it..; terms. held inadmi~sihlel; 1910. Toledo 
8t. L. & W. R. Co. 1'. Burr & .Jeakle. 1>2 Oh. 
12tl. 112 );'. E. 2; (defendant's offer of ~('t
tlement for u fire 105s. not allowed to he alluded 
to b, .. coun~,,1 for the plaintiff in :lddre~sinJ( 
the jury); Gpn. Code Ann. 1921. § IIa95 (offer 
to ('onfess judgm{·nt. made under statut.e. not. 
admissihle) ; 
Oklahoma: Compo St. Ill21. § S4!l (offer to 
confess judgmcnt in UlnncY-lIction. not. to be 
.. deemed an ndmi:;sion of the ('au,e of action 
or the amount" ... nor t'J he given in e"idence 
upon the t.rial"); ttl I 2. Anadarko ". Argo. 
ar. Okl. 115. 128 Pile. 500 (dt,· council's com-

• • 

mittel' r!'comrnt'ndution of a "um to he Jl[lid 
in settlement. with a findin~ that the I'ity \\'IIS 
indehted to the plailltiff in that sum. admitted. 
hut on the wrong theory); 
Ore(}on: Law~ 1920. § Sin (" An offer of a 
compromi,;e is not an admis~ion that anything 
is due; hut IIdmissions of partieular facts. 
made in negotiation for compromise. may be 
pf()\'('d. unless otherwise sllecially agreed Ilt 
the time "); § 5:32 (substantially like Cal. 
C. C. p. § 90i); 1911. Weiss r. Kohlhngen. 
58 Or. 1-14. 113 Pac. 46 (injury by an exca\'a
tion; that the defendant had settled with 
other~ "ill the same position as plaintiff". al
lowed); 191;. Stllte t·. McLennan. S2 Or. 621. 
162 Pac. 8:38 (larceny of a horse; defendant's 
expression of a "de~ire to get it settled". 
excluded). 1921, Marshall t·. 0l50n. . Or. . 
202 Pac. n6 (personal injury; offer to settle 
for one half. excluded); 
Pen7l1iylt'ania: 1S45. Sailor r. Hertzogg. 2 Pa. 
St. 182. 183 (issue of tit I!' hy ad"erse posses
sion; occupnnt's offer to hold under the claim
ant. held. on the farts. to be a "direct confes
eion of a fact". and not·· an offer to bu~' peace 
without regard to the title"); 1909. Rabino
witz 11. Sullh·an. 223 Pa. 139. ;2 Atl. :3iS 
(distinct admission. made during compromise 
proposals. admitt<'d); 
Philippine Is/allds: C. C. P. 1901, § :346 
(like Cal. C. C. P. § 20,S); 1905. Manila 11. 

Del Rosario. 5 p. I. 22;. 2:30 (C. C. P. § :346. 
applied); 1911. Lichauco r. Limjuco. 19 P. 1. 
1~. 21 (offer of compromise is not admissihle; 
applying C. C. P. § :346); 1914. U. S. r. 
Maqui. 27 P. I. 97 (theft; offer of cc;mpromise 
admitted. subject to explanation); 1915. 

U. S. v. Torres. 34 P. 1. !J!J.l (opium offence: 
similar) ; 
Porto lZico: Re\,. St. de C. 1911. § 5357 (like 
Cal. C. C. P. § 99;); 1910. Colom6v. Gu'nica. 
16 P. R. 442 (payment in settlement is not 
an admission of liability); 1911. Perez ~. 
Gu!i.nica Centrale. 1; P. R. 927 (personal 
injury; offer of settlement. exrludecl) ; 
RhQ(/c Island: 1874. Daniels V. Woonsocket. 
11 H. I. 4 (land-damages; plaintiff's offer of· 
settlement. exclUded us "Jlrivileged"): 1901. 
Draper v. Horton. 22 R. 1. 592. 48 Atl. 945 
(admission of amount due. with offer to pay 
it \\'ithout costs. receivable); 1920. Messler r. 
Williamsburg C. F. Ins. Co .• 42 R. 1. 460. 
lOS At!. sa2 (offer by defendant to com
promisf). exdudedl; 
SOllth Carolina: C. C. P. 1922. §§ 645. 662. 
664 (offer to allow judgmellt. accerding to 
statute. not to be re~eh'ablc if unaccepted): 
1899. Robertsonr. Blair. 56 S. C. 96. 34 S. E . 
II (statements" marle in the course of nego
tiations looking to a rompromise". inadmissi
ble); 1904. State r. Wideman. 69 S. C. 119. 
46 S. E. ;69 (malit'ious arson; defendant's 
statement of willingness to pay. though deny
ing his guilt. admitted); 1906. Nickles ~. 
Seaboard A. L. R. Co .• 74 S. C. 102. 54 S. E. 
255 (railroad wreck; that one of the injured 
employees. testif~'ing for def-ndant. had r9-
ceived a sum in s~ttlement fl;.,m Lhe defendant. 
admitted. citing no authority; Woods •• J.. 
diss. on the pr(',;ent ground; but it was really 
admissihle. if at all. on the principle of § 961. 
antc); 1911. Wade V. Southern R. Co., 89 
S. C. 280. il S. E. S59 (death b~' wrongful 
act; dt'fendant introduced a release; held 
that being in the ra~e it might be considered. 
with refer('nce to its interpretation as an ad
mission of liahility); 
SOllih Dakota: Re\·. C. 1919. §§ 2596-2599 
(like N. D. Compo L. §§ ;856-7859); 
1'enncs.~ee: 18,2. Strong t·. Stewart. 9 Heisk. 
137. J.l2 (d('mand of settlement by payment 
of a ct'rtain sum in compromise within four 
da,·~. with the alternative of forfeiting all • 
ad,"untages under the contract. exduded): 
Utah: Compo L. 1917. § 6893 (unaccepted 
offer to allow judgment. inadmissible); 1918. 
Holt V. Great Eastp.rn C. Co .• 53 Utah 543. 173 
Pac. 1168 (personal injury; certain cor
respondenre hcld uot inadmissible as an 
offer of compromise); 
~'t'rIllQ'lt: 1850. Stanford 11. Bates. 22 Vt. 
546 (a mere offer of settlement is not receiva
ble; otherwise of "a distinct admission of 
a fact". though made .. during !l negotiation 
for a settlement"); 18ii'. Doon ". Ravey. 
49 Vt. 203. 296 (an admission which is a 
part of a trca ty of compromise is privileged; 
but an admission made because .. it is a fact". 
thou~h during a treaty. is receivable); 1895, 
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that phrase seem inclined as in l\lassachusetts to give little weight to 
the general hypothetical nature of discussions attending a compromise
negotiation, and to admit e\'cr,'o' statement not in itself distinctly conditional. 

§ 1063. Same: (2) Admissions in Pleadings; (a ) Attorney's Admissions, in 
general. Whether a pleading in another suit is receivable as an admission is a 
question that has led to surprising variety of opinion, Before cxamining the 
state of the controversy, it is worth while to notice some related matters of 
principle which have a bearing upon it; and, in doing this, something must 
be anticipated of doctrines which more properly belong later. 

(a) In the first place, an attorney is not a person whose admissions may 
be used against the party-client, except so far as concerns the management 
of tlee litigation; and this principle applies equally to the quasi-admissions 
here concerned and to the solemn admissions already discriminated (ante, 
§ 1057). The reason for this limitation is that the attorne,'o"s admissions can 
affect his client so far only as he has authority to act as agent in his client's 
place (on the principle of § lOiS, ]Jost). That authority, so far as it is to be 
implied from the mere general appointment as attorney, and has not been 
enlarged in the particular case, extends onl,'o' to the management of the cause. 
Yet, conversel,'o', all his admissions during that management, including the 
utterances in the pleadings, do affect the client: 1 

• 

Neal v, Thornton, 67 Vt. 221. 31 Atl. 296 
(offer of compromilie, held inadlt1is~ible; good 
opinion); 1919. Thayer v. Glynn. 93 Vt. 257. 
106 Atl. 834 (offer to pay. made independ
ently "of any treaty of compromise or ~ettle
ment ", admitted; unsound; how rould an 
"offer to pay" be independent of a "treaty 
of settlement"? The two expres~ions mean 
the same thing. The opinion calls it "an 
indirect admission of liability": but that is 
precisely what the principle ex dudes ; only 
express admissions count here) ; 
Viroinia: 1797. Baird v. Rice, 1 Call. 18. 26, 
per Pendleton. P. (" Propositions on either 
side. made by patties in a treaty for com
promising their differences. if that treaty be 
not effectual. arc not to operate (LS e\'idence in 
a future contest in court"); 11\17. Williams 1'. 

Price. 5 Munf. 507. 538 (unaecC'pted offer 
tending to a compromise. excluded); 1835. 
Brown v. Shields. 6 Leigh 440. 446. 452 (letter 
held on the facts not to be an oITer of com
promise, and to contain distinct admissions; 
Tucker. P .. diss.); 1905. Chesapeake & O. R. 
Co. v. Stock. 104 Va. 97, 51 S. E. 161 (an offer 
of settlement of claims. construed as not" an 
effort to buy peace". and admitted) ; 
WC18hinolon: 1900. Long v. Pierce Co .• 22 
Wash. 330. 61 Pac. 142 (an offer made on 
the faith of a compromise is inadmissible; 
whether it was so made is a question for the 
jury; the latter part of thl' ruling is errone
ous) ; 
W~Bt Virginia: 1906. Wade v. MCDougle. 
li9 W. Va. 113. 52 S. E. 1026 (an expresilion 

of willingness to compromise as to a boundary. 
held ineffective) ; 
WiscolUlin: 1839. Johnson I'. Wilson. 1 Pinn. 
65. 70 (" admissions made by one party to 
another while mutually engaged in effecting a 
compromise of their difficulties". held inadmis
sible); 1860. State Bank v. Dutton. 11 Wis. 
371 (statements made "in negotiating for a 
~ettlement". excluded); 1902. Collins v. State. 
115 Wis. 596. 92 N. W. 266 (offer to settle a 
prosecution by restoring the money, ad
mitted); 1903. Pym v. Pym. 118 Wis. 662. 96 
N. W. 429 (settlement in compromise. held 
admissible. though not conclusive); 1907. 
Taylor 1'. Tigerton Lumber Co .. 134 Wis. 24. 
114 N. W. 122 (offers made during negotiations 
for compromise. excluded); 1921. Tullgren ~. 
Karger. 17:3 Wis. 288. 181 ~. W. 232 (unac
cepted off.!r to settle. undcr Stats. § 2789. 
here admitted. becau~e it was "embodied in 
the answer itself"; otherwise. if in a separate 
document) ; ! 
Wyomino: Compo St. 1920. § 5745 (offer 
to confess judgment. made according to 
statute. is not to be " given in evidence or 
mentioned on the trial "). 

For additional instances sometimes verging 
upon this principle. se\.' post. § 1070 (admis
sions by reference). 

§ 1063. 1 Accord: ENGLAND: 1807. Young 
v. Wright. 1 Camp. 139 (attorney's admission 
that the bill was for accommodation. excluded; 
judicial admissions. "with intent to obviate 
the necessity of proving it". are presumed 
t<l be by authority; .. but it is clear that 
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1846, WILDE, C. J., in Watson v. Killg, 3 C. B. 608: "The attorney is not the agent of 
the client for the purpose of making admissions, except in the cause and for the purpose 
of the cause. All that appeared hcre was (the defendant having been proved to have held 
the premises at a certain rent) that one of the plaintiff's \\itnesses heard the plaintiff's at
torney say that there was an agreement in writing. That clearly was no evidence at all to 
affect the plaintiff." 

whatever the attornc)' says in the course of 
conversation is not evidence in the cause"); 
1815. Mllrshall V. Cliff. 4 Camp. 133 (attor
ney's undertaking. before suit begun. to 
appear in any suit against defendant; his then 
authority presumed. from his now being attor
ney of record. so as to receh'e an admission of 
ownership contained in the undertaking); 
1817. Parkins v. Hllwkshaw. 2 Stark. 2a9. 
Holroyd, J. (defendant's lldmission as to the 
execution of a deed, excluded; "matter of 
conversation with an attorney could not be 
rec"i\'ed in e\idence against a client "); 1825. 
Colledge v. H:)rn. 3 Bing. 119 (statements by 
counsel, in the clicnt's presence, in an address to 
the jury at a former trial; undecided. but it 
was assumed that apart from express authority 
or from assont by silence post, § 1071 • 
the statement was inadmissible; Best. C. J.: 
.. I cannot allow that the counsel is the agent 
of the party"); 1832. Wagstaff v. Wilson, 4 B. 
&: Ad. 339 (letter threatening legal proceed
ings. but written before action begun, ex
cluded); 1845. Doe V. Richards. 2 C. &: K. 
216 (statements relating to a demand for 
possession, made before action brought by 
the person now attorney of record. excluded 
for lack of other evidence of authority; on 
offering evidence of the person being attorney 
at the prior time, Patteson •• J.. still doubted 
whether the attorney's admission was receiv
able); 1846, Watson V. King. 3 C. B. 608 (sec 
quotation supra); 1846, Petch V. Lyon. 9 Q. B. 
147, 154 (admissions which were "merely a 
loose cOIl\'ersation" and not" said as an admis
sion of a disputed fact in the cause", held not 
sufficient). 

UNITED STATES: Fed. 1917. Attleboro Mfg. 
Co. v. Frankfort 1\1. A. &: P. G. Ins. Co .• 1st 
C. C. A., 240 Fed. 573 (attorney's authority 
to make a settlemcnt must be evidenced); 
Ark. 1922, Moore to. State. Ark. • 236 S. 
W. 846 (argument of dcfendant's counsel in 
another trial against an accomplice, excluded) ; 
Con7/,. 1919. Riccio V. Montano, 93 Conn. 
289, 105 Atl. 625 (statementd by defendant 
insurer's adjuster, before an industrial ac
cident commissioner. admitted); Cal. 1921, 
Kinley V. Largen t, 1S7 Cal. ';' 1. 200 Pac. 937 
(administrator and his attorney may wah'e 
a suniving opponent's incompetency by 
failing to object); Del. 1910. God\\in V. State. 
1 Boyce. 24 Del. 173. 74 Atl. llOl (bribery of 
a voter: the prosecuting attorney lwfore 
offering e\'idence addressed the Court stating 
certain admissions b~' the defendu.nt in confer
ence with him; held that the silence of de-

fendallt's counsel was evidence of assent to 
the correctness of the statements thus made 
by the prosecuting attorney); Ga. 1903, 
Cable Co. v. Parantha. lIS Ga. 913. 45 S. E. 
787 (conversation of onl! attorney with the 
other. after levy made. not admitted on the 
facts); lao 1908, McDel'mott V. Mahoney, 
139 Ia. 292, 115 N. W. 32. semble (counsel's 
statempnta during a former trial making a 
conccssion upon the opponent's offer of e\'i
dence. admissible): Ka7/,s. 1903. Missouri 
&: K. Tel. CO. V. Vandevort, 67 Kan. 269. 72 
Pac. 771 (admission in an opening speech at a 
prior trial, reeeh'ed); .Me. 1906. Liberty v. 
Haines. 101 Me. 402. 64 Atl. 665 (letter from 
the plaintiff's attorney stating an assignment 
of the claim. admissible); 1916. Sanders 
Engineering Co. v. Small, 115 Me. 52, 97 
A tl. 218 (attorney's letter to third person, ad
mitted); Mass. 1861. Currier t'. Silloway, 
1 All. 19 (attorney's agreement as to the 
amount of the verdict and admitting pay
ment. received); 1864. Saunders V. McCarthY, 
8 All. 42 (" mere matters of com'ersation ", 
out of court. not relating to the ~uit. excluded) ; 
1878, Lord V. Bigelow. 124 Mass. 185, 189 
(attorney's offer. in another cau~e, to prove 
certain facts by the testimony of the party 
then on the stand, received as an agent's 
admission); 1887. Johnson v. Russell. 144 
Mass. 409. 412. II X. E. 670 (attorney's 
agreement as to a verdict, excluded on the 
facts); 1888. Pickert V. Hair. 146 i\lass. 1. 4. 
15 N. E. i9 (coll\'ersation "relnting to a fuct in 
controvcrsy. but not an agreement relating to 
the management and trial of a suit. or an ad
mission intended to influence the procedure". 
held inadmissible); 1893. Loomis r. R. Co .• 
159 Mass. 39. a4 No E. 82 (attorney's letter 
to the defendant, stating the circu:-Il~tances 
of the alleged injury, held admissible; this 
ruling confirms the preceding doctrine as to the 
authority of an attorney under his retainer 
for litigation merely, and proceeds upon his 
authority in this case" to present and collect 
a claim". a palpably sound distinction, 
which may at any time come into play where 
the latter sort of authority is in fact given; 
Lathrop, J., and Field, C. J .. diss.); 1906, 
Cadigan V. Crabtree, 192 Mass. 233, 78 N. E. 
412 (counl'el's answer to a question of the 
judge at a prior hearing of the same issue, ex
cluded); N. J. 1917. Christy v. New York 
C. &: H. R. R. Co .. 90 N. J.-L. ~6, 101 AU. 
373 (timber destroyed by fire; admissions 
made by defendant's attorney at a hearing 
before a State public service commission. 
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1849, BELL, J., in Tn/by v. Seybert, 12 Pa. St. 101, 105: "The concessions of attorneys of 
record bind their clients in all matters relating to the trial and progress of the cause ..•. 
[But] it has been ruled that what an attorney says ill the course of casual conversation, re
lating to the controversy, is not evidence. The reason of the distinction is found in the 
nature and extent of the authority given; the attorney being constituted for the manage
ment of the cause in Court, and in England for nothing else." 

§ 1064. Same: (b) Common-La.w Pleadjngs in the Same Ca.use, as Judicia.! 
Admissions. (1) The pleadings in a cause are, for the purposes of use in 
that suit, not mere odinary admissions (ante, § 1057), but judicial admissions 
(post, § 2588); i.e. they are not It means of evidence, but a wah'er of all con
troversy (so far as the opponent may desire to take advantage of them) and 
therefore a limitation of the issues. Xeither party may dispute beyond these 
limits. Tlms, any reference that ma~' be made to them, where the one party 
desires to avail himself of the other's pleading, is not a process of using evi
dence, but an im'ocation of the right to confine the issues and to insist on 
treating as established the facts admitted in the pleadings. 

This much being generally conceded, it follows that a party may at any and 
all timesillwl.·c the language of lz~y opponent's plead·ing on that particular i.~sue 
as rendering certain facts illd~9p!lfablc; and that, in doing this, he is on the 
one hand neither required nor allowed to offcr the plcading in c'IJi{lence in the 
ordinary manner, nor on the other hand forbidden to comment in argument 
without having mane a formal offer; for he is merely advocating a con
struction of the infra-judicial act of waiver of proof: 1 

received); N. C. 1905, Hicks v. Naomi F. M. 
Co., 138 ~. C. 319, 50 S. E. 703 (certain ad
missions of the attorney at a former trial. 
excluded); n. 1910, United States, for use 
of E. I •. C. Co. v. U. S. Fidelity & G. Co .• 83 
Vt. 278, 75 Atl. 280 (counsel's admissions of 
fact of issue, made during presentation of 
e\'idence, held binding); Va. 1907, Yirginia
Carolina C. Co. 1). Knight. 106 Va. 674, 56 
S. E. 725 (letter of an attorney naming the 
witnesses to be summoned, excluded). 

The attorney's authority may be delcgated to 
a clerk: 1831, Taylor II. Willllns, 2 B. & Ad. 
845, 855 (malicious prosecution; affidavit, as 
to bail, by the attorney's clerk, admitted: 
"if an attorney leaves the conduct of a cause 
to his clerk, what tho latter does therein binds 
the party, IlS much as the act of the attorney 
himself "): 1832, Standage II. Creighton, 5 
C. & P. 406 (offer of payment to stop litiga
tion; managing clerk's statement received, 
"if the clerk had the management of the 
cause "): 1903, Lord, Owen & Co. 11. Wood, 
120 Ia. 303, 94 N. W. 842 (attorney's clerk). 

It is sometimes said that the incompetency 
of evidence (here in a partition suit) cannot 
be waived by counsel for inflJ.nt defendants: 
1906, Compher 11. Browning, 219 Ill. 429, 76 
N. E. 678 (no authority cited); 1904. Jesper-
80n 11. Mech, 213 Ill. 488, 72 N. E. 1194 (no 
authority cited); but surely this is erroncous; 

for if counsel are authorized to act at all, in 
particular, to raise objections. they are cer
tainly empowered to waive them. 

Compare § 1053, II. 2. ante. alld § 1076, 
II. 7. post. 

A counsel hIlS of course the same authority 
for inlallt'8 Quardian ad litem IlS for any other 
client: 1911. Byrnes v. Butte Brewing Co .• 
44 Mont. 328. 1111 Pac. 788. 

§ 1064. I Accord: Ga. Rev. C. 1910. § 5775 
(" Without offering the HIlme in evidence. 
either party may avail himself of allegations or 
admis~ions made in the pleadings of the 
other"); Ill. HlOo!. Yates v. People. 207 Ill. 
316. 69 N. E. 775 (if introduced by the oppon
ent. he is bound by them); Ind. 1878. Xew 
Alban~' & V. P. R. Co. v. Stallcup. 62 Ind. 345, 
347 (pleadings are not to be read as eddence. 
but may be commented on; because the plead
ings "constitute a part of its proceedings with
out being introduced in evidence ") ; lSi9, 
Colter 11. Calloway, 68 Ind. 219. 223 (they may 
be commented on without being offered in evi
dence); Iowa: 1893. Shipley v. Reasoner. 
87 Ia. 555, 557, 54 N. W. 470 ("They go to the 
jury; not as e\·idence. but for the purpo~e of 
showing what the issues are "): Ky. HI05. 
PalmerT. Co. t·. Ea\·es. Ky. ,85 S. W. ;50 
(here .~rroneously said that the opponent's 
pleadings may be "introduced in evidence ") ; 
Ncbr. 1895. Woodworth t'. Thompson. 44 Xebr. 
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1889, V."NN, J., in Ti.td(].le v. R. Co., 116 N. Y. 416, 4I!l, 22 K. E. ioo: "The object of 
pleadings is to define the issue between the parties, and when an issue of fact is tried before 
a jury they cannot appreciate the evidence, as it j's giYen, unless the~· know the nature of 
the issues to be decided. Hence it is customary and proper for counsel, in opening, to tell 
the jury what the issues are as well as what they expect to prove. In some States the case 
is ordinarily op~ned by reading the pleadings. The pleadings are before the Court, not as 
evidence, but to point out the object to which evidence is to be directed. While a party 
sometimes formally reads in evidence the pleading of his adversary, or some part thereof con
taining a distinct and unconditional admission, no legal advantage is gained thereby, as the 
admissions, properly so-called, contained in an adverse pleading admit of r,o controversy and 
require no proof. . .. It is the duty of the Court, in ('harging the jur~·, to state the issues 
of fact raised by the pleadings. While this is commonly done in a summary way by stating 
the precise questions of fact to be decided, no reason is pcr('ei,·ed why it may not be done 
by reading and analyzing the pleadings, when they arc not complicated, and thus pointing 
out the issues and the position of the respective parties. It is evident, therefore, that the 
established practice does not require that the contents of the pleading should be concealed 
from the jury, as improper e\;d'.)nce is required to be kept from their attention. On the con
trary, as the pleadings mark the boundaries within which the proof must fall, counsel upon 
either side are permitted to point out where they claim those boundaries are, before they 
introduce their evidence. So, when summing up, they restate the issues in order to logically 
apply the evidence to them. Ii they do not agree as to the construction of the pleadings, a 
question of law is presented, and it becomes the duty of the Court to construe them, to de
termine their legal effect and meaning, and to instruct the jury accordingly. In this case 
the answer was modified, but not superseded, by the stipulation, and in order to state the 
issues and point out what was admitted lind what denied, it was necessary to construe the 
complaint, answer, and stipulation together. While the stipulation narrowed the issues to 
the inju."y inflicted upon the plaintiff and the amount of damages sustained by her, as it was 
alleged ill the complaint, and not denied by the answer as modified, that she was precipitated 
with the falling l>:idge and train a distance of about thirty feet into the bed of the feeder, 
this became an admitted fact, important to be known by the jury, as it bore directly upon the 

311, 62 N. W. 450 (pleadings need not be 
rormally put in evidence, when referred to as 
admissions); N. J.1898, Lee r. Heath, 61 N.J. 
L. 250, 39 At!. 729 (plaintiff's bill"O'( particulars, 
not being part of the record, must be formally 
offered in evidence when used as lin admission) ; 
,V. Y. 1871, White D. Smith, 46 N. Y. 418, 420 
(plcading may be used as nn admission; the 
opinion not stating how advnntage is to 'be 
taken of the admission); ISS9, Tisdale r. H. 
Co., 116 N. Y. 416, 418, 22 N. E. 700 (oppon
ent's pleadings may be read by counsel, even 
when not formally put in evidence; sce quota
tion supra); 1890, Holmes v. Jones, 121 N. Y. 
461, 466, 24 N. E. 701 (defendant's answer 
read to the jury; .. there is no rule oC law which 
requires a party in any action to put his adver
Bary's pleadings in evidence before his counsel 
can be allowed to comment upon them in his 
address to the jury. Statements, admissions, 
and allegations in pleadings are always in evi
dence for all the purposes of the trial "); Vi. 
1911, Holbrook n. Quinlnn & Co., 84 Vt. 411, 80 
AU. 339 (plea of Cormer judgment, held con
elusive as to two items remitted thereCrom); 
Wi8. 1875, Leavitt v. Cutler, 37 Wis. 46, 53 
(reading of an answer, held unnecessary; .. it 

is awkward practice formally to put them in 
evidence "); 1922, Kelson ~. Pauli, Wis. , 
186 N. W. 217 (persollal injury; defendant's 
counsel allowed in arb'UlIJcnt to read part oJ 
pl!lintiff's complaint, without huving offered it 
in e\·idcn(;e). 

In .l! a,~.ach u.clt,~. the statute scems to hll\·e 
been strangely in Ulrpreted : Mass. Gen. L. 1920, 
c. 231, § 87 (" Pleadings shall not be e\·i
dence on the trial, but the allegations thereill 
shall bind the party making th('m "); 1866, 
Walcott v, Kimball, 13 All. 460 (pleadings 
not t{) be treated as evidence, in argument 
to the jury, but only as definitions of .thc .. is
sue; statute approved, because the circum
stances gh'ing rise to the drafting are improper 
to consider, lind because comment at the argu
ment leaves no opportunity for contrary evi
dence); 1872, Phillips v. Smith, 110 Mass. 61 
(preceding care approved; pleading not admit
ted in e\·idenee); 1878, Lyons 1>. Ward, 124 
Mass. 364 (subsequent clauses of an answer, 
following a general denial, not allowed to be 
used as admissions); 1885, Taft v. Fiske, 140 
Mass. 250, 5 N. E. 621 (preceding doctrinil 
approved), 
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enent of the injury. The fright naturally caused by being thrown that distance, amidst thr 
crash of the breaking bridge and falling train, was also important. Was it not within tIl(' 
discretion of the trial Court to permit counsel, in summing up for the plaintiff, to call the 
attention of the jury to this aIlegation of the complaint, and to show by reading and hy 
proper comments, fairly explaining the answer, that it was not denied?" 

(2) How does this principle affect the use of the pleadings upon another 
iss lie in the same cause 1 It forbids any resort to a pleading upon another issue; 

. because the object of each set of pleadings or counts is to raise and to define 
the separate issues, and any use of the one to aid the other would to that 
extent defeat this object and prevent the trying of the issue made. This re
sult has always been conceded 2 (except, for a time, in Massachusetts 3). It 
is a purely artificial rule, an exception to principle, and is rendered necessary 
solely by the peculiar theory of common-law pleading; for its fundamental 
object is " to separate the law from the facts, and to narrow the latter down 
to a single issue", 4 and the statute permitting multiple pleas did not and 

2 ESGLAND: 1786. Kirk v. Nowill, 1 T. R. Co .• 103 Md. 1. 62 At!. 1122; Mich. 1905. 
118. 125 (Buller. J.: "There was no such an Feople r. Hoffmann, 142 Mich. 531.105 N. W. 
idca before ... that one plea might be sup- 838 (affidavit for a continuance); Miss. 1859. 
ported by what is contained in another; each Morris v. Henderson, 37 Miss. 492, 508 ("The 
plea must stand or fall by itself; they arc as subject-matter of each plea is ::. distinct and 
unconnected as if they were on separate separate ground of defen"e. which cannot be 
records "); 1813. Harington I'. MacMorris. 5 used in evidence when the case turns upon lin 
Taunt. 228. 2:33 (Mansfield. C. J.: "It is every issue presented by another pIca"); N. 11. 
day's practice that the defendant',; language in 1842. Kimball v. Bellows. 13 N. H. 58. 66 (con-
one plea cannot be used to disprove another flieting statements in another court or plea can-
plea; as in the familiar instance I have given not be used as admissions; here. a count !5truck 
of trespass and not guilty and a justification out since the former trial); N. C. 1000. Gattis 
pleaded. wt.~re the justification would certa;;)ly v. Kilgo. 128 N. C. 402. 38 S. E. !J31. semble; 
if admissible prove the act. in case the rep.don of Gould on Pleading. e. 8. pt. I; Tex. 1921. 
the justification fails"; excluding a bill of Hines v. Ward!.'n. - Tex. Ch·. App. • 229 S. 
particulars furnished with a notice of set-off) ; W. 957 (action for goods not delivered by a 
1839. Jones I). Flint. 2 Per. & D. ,';94. 595 (debt: carrier; admission in another part of an an-
pIcas. first. nunquam indebitatus. invoking the swer. not usable as an admission to disprove a 
Statute of Frauds. and. next. tender and pay- general denial in the answer). 
ment into court; the plaintiff argued that the On the question whether an affidavit of de-
objection of the statute was obviated by the fence is a plea, in this sense. see the following: 
admission of the contract in the plea of pay- 1897. Mullen v. Union C. L. Ins. Co .• 182 Pa. 
ment; but Coleridge. J .• said: "How can the 150. 37 At!. 988; 1902. Taylor v. Beatty. 202 
admission made in one plea be called in aid of Pa. 120. 51 Atl. 771. 
the issuc joined on another?" and counsel • 1818. Jackson r. Stetson. 15 Mass. 39. 50 
answered. "it is conceded that it could not ") ; (" the confes~ion or admission of the defendnnt 
CASADA: 1841. Kinnear v. Gallagher. 1 Ker.. in one plea may btl used against him on the 
N. Br. 424. 425; UNITED ST/.TES: Fed. 1917. trial of another"; here laid down for a plea of 
Illinois Central R. Co. v. Norris. 7th C. C. A.. justification in slunder. and even under a 
245 Fed. 927 (statements mude in a motion be- statute allowing multiple pleas by pcrmis<ion) : 
low to quash a writ of certiorari to the Indus. this ruling was followed in two cases: 1822. 
trial Board. on the ground of jurisdiction. not Alderman v. French. 1 Pick. 1. 4. 11 Am. Dec. 
received. the motion being in the nature of a 114 (careful opinion); 1827. Hix v. Drurr. 5 
demurrer; but an argument before the Board Pick. 296. 303. But the law was nlt~red by 
was apparently admitted); Del. 1903. Craig v. St. 1826. c. 107. for actions of defamation. nnd 
Burris. 4 Del. 156. 55 A~l. 353 (plea of con- later for all nctions: Gen. L. 1902. c. 231. § 90 
Cession and avoidance in the same cause. ex- (" If a defendant answers two or more matters 
cluded); Ind. 1905. Fudge v. Marquell. 164 in his defence. no avcrment. confession. or 
Ind. 447. 73 N. E. 895 (contract: confession acknowledgment COlltnined in one of them shall 
and avoidancc): Me. 1856. Nyc v. Speneer. 41 be used or taken as eddence against him on the 
Me. 272. 276 ("the language of a defendant in trial of an issue joined on any other of them"). 
one plea cannot be used to diSProve another ' Langdell. Summars of Equity Pleading. 
plea "); Md. 1906. Fifer v. Clearfield & C. C. ~ 34. 
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could not destroy the primar~' scheme of keeping each issue independent for 
the purpose of submission to the jury. Thus, in order to secure for each of 
these issues an independent investigation, it becomes necessary, during that 
trial, to ignore, artificially, the existence of the other series of pleadings in 
the same cause. 

§ 1065. Same: (c) Bills and Answers in Chancery in Other Causes. The 
moment we leave the sphere of the same came, we lcave behind all ques
tions of judicial admissions. A judicial admission is a waiver of proof (ante, 
§ 1057); and a pleading is. for the purpose of the very cause itself, a defin-
ing of the lines of contro\'ersy and a wah'er of proof on all matters outside . 
these lines of dispute. But this effect ccases with that litigation itself; and 
when We arrive at other litigation and seek to resort to the parties' state
ments as embodied in the pleadings of prior litigations, we resort to them 
mel'el~r as quasi-admissions, ·i.e. ordinary statements, which now appear to 
tell against the party who then made them. Hence, their use is to be de
termined by the principles peculiar to the present subject. 

Such extrinsic pleadings, being Upon their face direct and plain assertions 
made for a serious purpose, would naturall~' be supposed to be a\'ailable as ad
missions; and the inquiry plausibl~· arises, Why should they not be? Viewed 
in the light of the principles of the present subject. there can be but t,,;o con
ceh'able objections; one is the objection that they were not made b;y the party 
himself, nor by anyone authorized to speak for him (on the principle of 
§ 1078, post); the other is that the~' are cOll\'entional or h;vpothetical only .. 
and not intended to be taken as sincere or absolute assertions. Before ex- . 
amining the \'alidity of these objections for common-law pleadings, it must 
be noticed what result was reached, as a matter of law, for pleadings in 
~ance~. .' 

(1) An answer in chancery, in another suit, was always and unquestion- V 
ably allowed to be used as an admission of the party.l ?\either of the above- . 
suggested objections. indeed, could b~· possibilit~· be urged against it; for it 
was not made in the name of another person, but was subscribed to b;y the 
party himself; nor could it be regarded as com'entional or h~'pothetical, for 
it was solemnly sworn to as the part~"s sincere and unqualified aYowals. 

§ 1065. I 1767, Buller, Trials at Nisi Prius. 220 (statutory disco\·ery). 1855. .Judd r.. 
237 ("If the bill he evidenee againHt t.he com- Gibbs. 3 Gray 539. 543 (same); 1875. Broad-
plainant. mu~h more is the answer against the r'up t. Woodman, 27 Oh. St. 553. 
defendant. because this is delivered in upon Contra: 1884. Arnold ~. Caldwell. 1 Manit. 
oath "): 1812. Lady Dartmouth r. Rol .. rts. 16 81. 155 (answer in discovery). 
E!l8t 334. 339; 1903, Booth ~. Lenox, 45 Fla. For other and distinct questions affecting 
191, 34 So. 566; 1860. Robbins t·. Butler, 24 the usc of answers in chancery. sec 1)08t. 
Ill. 387. 427; 1915. Allen t. U. S. Fidelity &: §§ 2111. 2121 (whether the whole must be oC-
Guar. Co .• 269 Ill. 234. 109 N. E. 1035'{llction Cered or might be offered); post. § 1216 
by sureties agninst their indemnifier; the (whether the orioinal must be offered): post. 
sureties' answer in chancery, filed in a suit by § 215R (how the sioootuTc could be authenti-
the obligee against them, toge.ther with stip\!_ cated). posl, § 1387 (whether the iBBUe~ must 
lations and briefs. admitted; but the opinion he the same in the other suit); and post. § 1416 
ignores the distinctions q£ principle involved) ; <whether the party's ob!ltmee must be accounted 
1855, Williams ~. Cheney, 3 Gray Mass. 215. for). 
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(2) .-\ bal in cliulI('('ry was originally considered as equally admissible,2 
The fact that it ",a::; 1I0t :;ubs('ribed Ilnd sworn to by the plaintiff was regarded 
as at 1110st requil'ing some further evidence of the part~"s autl\O~';ty, . to 
safeguard against the possibilitr of assuming to be his a bill which had been 
filed b~' a stranger in his name; and for this purpose the presence of the op
ponent's answer in the files was detllled a sufficient safeguarcV But there 
grew up, with the de\'elopmellt of dmneer~' pleading, a marked distrust of 
the significance of a hill, The practiee in drafting was such that the allega
tions were commonly understood to be. in brge part, mere conventional 
rigmarole; for, since e\'Cr~- interrogator~' of disco\'ery put to the opponent 
had to be founded on SOIl1P charge in the bill, and since the answer need be 
no more specific than the charge or the interrogatory.4 it was necessary to 
frame specific and posith'e charg{'-allegatiOlls upon all topics on which the 
party desired spccific diseover~' from the opponent; and hence, such charges 
could and did take the widest range of Jlossibilit:." in the form of downright 
assertions of fact, ll1erel~- as a preliminary tn securing the discovery. In 
short, the allegations WCI'C (to a large txtent) simply the interrogatories 
phrased in affirmath'c form for techlli<:alit~"s sake, and to that extent Were 
no index at all of what the plaintiff reall:.' believed and meant to assert." For 
these reasons the doctrine came to be settled that a bill in chancery n'as not 
receirable in another suit as an admission: 

1828, L. C. HART, in Kilbee \'. StII'l/d, 2 ~Ioll. 186,208: "The Court never reads a bill liS 

e\'idence of a plaintiff'5 knowledge of a fact; it i5 mere pleader's matter; the statements 
of n bill are nn more than the flourishes uf the draftsman. No decree was ever founded 
on the allegations of a plaintiff's hill as f'videnee of fa('t~." 

1847, Mr. R, N. Gre,.ley, Evidence in Equity, 32:3: "Bills in equity are notoriously filled 
with fictitiolls matter. Neither is it alloweci to he used against the plaintiff. the Rssertor of 
these false allegations, becaus{' it has been found by experience that under the pre~ent SYi

tern of pleading no process is so efficacious as alleging, in evcntually eliciting th.! truth. The 

2 1665, Snow r. Phillips, 1 Sid. 220 (hill ill 
chancery; objertt'd that it i~" nut c\'idence, be
rause it onl\' contains matter suggl'sted perhaps , . 

bv raunsel or soliritor without the prh-itv of the , ' 

party": but, per Cllrl(zm, it waR recch·cd. hi)-
rallse .. the~' will not intend that it was pre
ferred without the pri\'ity of the party, and if 
it waR. he has ~,)()d rt'medy against those who 
had p:eferred it. in action on the !'ase": here 
the" privity" dearly mc,ans, not the relation of 
consultation between Ull eugnged counsel !Ind 
his client, but that of the original engagpmcnt 
without whieh the counsel may be acting for 
some stranger pretending to be the party 
named); 1767, Buller, Trials at Nisi Prius. 235 
(" The bill in chancer~' is evidence against the 
complainant. for the allegations of every mau'3 
bill shall be supposed true; nor shall it be sup
posed to be preferred by a counselor solieitor 
without the party's prh-ity, and therefore it 
amounts to the confession and admission of 
the truth of any fact"; yot there must have 

, 

been further proceedings on it, otherwise it 
might be merely (l false bill by a 5tranger; 
.. it must he 8uppo~cd to be the IlIIrty's bill, 
where hi~ ad\'crsary ha~ been compelled by the 
process of the court of Chanrcry to answer it "), 

3 Bullt'r. quot.cd a!Jo\'e, 
• Langdcll, Summary of EQuity Pleading. 

g 56, 57. 6-1. 
• 17n7 (?), L, C, Eldon, in Twis,,' Life, I, :lOl: 

"Lord Thurlow, when Lord Chancellor, called 
me into his room at Lincoln's Inn Hall, and 
among other things asked me if I did not think 
that a wooden machine might be invented to 
draw bills and answers in Chancer~" I told 
him that I should be glad if such a machine 
could be invented. as my stationer's copy of my 
pleadings generally cost me more than the fees 
paid me by the solicitors." For another pas
sage illustrating the common understanding as 
to thc fictitious character of these allegation!. 
lICe post, , 2111. 
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Court look~ upon these allegations !l5 the mere suggestions of counsel. and connives at state
ments and charges being made for the sole purpose of putting questions founded upon them 
to the defendant." 

This doctrine, which (barring Mr. Justice Buller's adherence to the earlier 
practice 6) became established in England by the end of the liOOs,7 was gen
erally accepted in the United States, and scems to ]Ilt\'e lasted e\'cn under 
irnpro\'ed methods of pleading in chancery; S although it may be supposed 
that where a hill is no,," required to be sworn to, the rule for answers would 
be applied.9 

I t is apparent. then, that the objection to the Use of bills in chancery 
was, not that its words were those of counsel only (for this argument 
scellls to ha\'e been commonly ignored 10), but that its allegations were 

, Quoted ""pra. note :.!. 
; 17:30. Lord Ferrer,; t·. Shirll'Y. Fitzg. 1!)5 

(hill in "hancery objel't"d to as being "110 mow 
than the surmise:; of coull;el for the bl'ttcr di;;. 
('O\'ery of title"; excluded withl.ut gi\'illg a 
reason); 17:37. lvI's v. Medcalft'. I .\ tk. 133. G5 
(L. C. Hardwicke; "At law. the rul" of e\'i
dence is that a bill in Piml1ccry ought not to 
be recei\'ed in e\·idellct'. for it is taken to bL,the 
suggestions of counsel only; hut in this Court 
it has often heen allowed "); li!)7. Doe r. 
Sybourtl. 7 T. R. I, L. C. J. Kenyon (hill ill 
chancery, ex(·luded; it is to be taken "lllefl'I~' 
(IS the suggestion of counsel". and is "dmi""iloh· 
onh' .. to show that su~h a hill did exist lind 
tha"t certain fact:! wt'rc in bsue betwe'~n th .. 
parties, in order to leb in the answers or deposi
tions of the witnesses"); 17!)!), Taylor 1'. Cole. 
iT. R. noW (same); IS·iS. Bllileau v. Rutlin, 2 
Exch. GG5. GiG (assump:,it for usc and o"pupa
tion; to provc an agreeml'nt to pUl'phase. the' 
d~fendant offered II bill in ('lwneery, for spedf1(' 
performance, filed by the plaintiff. and setting 
out the agreement; excluded as an admission; 
Parke, B.; .. Those, as well as pleadings ut 
common law. arc not tf, be treated us posith'(' 
alIegations of the truth of the facts tlll'rt'in for 
alI purposes. but only as statements of the cas(' 
of the party, to he admitted or denied by the 
opposite side. Ilnd if denied to be: proved. nnd 
ultimatelv to he suhmitted for judicial deci-• 
sion "); 18G2. Malcomson 1". O'Dea, 10 H. L. C. 
593 (to prove a prescriptive title to Il fishery. a 
bill and answt'r ill equity of 1G74 were rend; 
.. This hillllnd answer were not read as e\'idence 
of the fllcts stated therein". but as indicating a 
dispute lind then its abandonment. and thus. 
in connection with other things, an admission 
by the one llarty). 

The opinion of the judges in the Banbury 
Peerage Case. IS09 (t'xtractcd in 2 Selwyn'S Nisi 
Prius. c. 18. 11th Eng. cd., p. 7G5), sometimes 
cited as excluding a bill on the present prin
ciple. is in truth not an authority. since the 
bill was offered on behalf of the de5cendant of 
t:le party making i\, and the present question 
was not referred to. 

• Federal: 1855. Church II. Shelton. 2 Curt. 
C. C. 271, :.!74 (1ilX'1 in admiralty. in another 
suit. Hot admissible. eYen though pri\;iy 
appear: following Bailt'au v. Rutlin); A.la. 
1838. Adams I'. ~I·;\Iillan. 7 Port. 73. 85 (un
sworn hills in (·hane,·ry held inadmissible. bt'ing 
.. the mere suggestions of counsel"); 1&12. 
Durdt'll ,'. Cleveland. 4 Ala. 225. 227 (same; 
there must he some recognition of the hill. as 
hy \·Prifyins.; oath); Cia. IS!)2. Lamar t'. Pearre. 
90 G .• -- 1- " E 9" ( ., U. .) ( I. I ~-:'I. '. .. _ sec cltntlOn po~tt 

§ lOuG); Ky. 1817. Franei~ v. Hazelrig. I 
A. K. :\I,m;h. 9;~ (except to identify the land 
desl:rihed in a deerel'); 1S20. Rankin I'. Max
well. 2 A. K. ;\Iarsh. ·11)8. 4!)1 ("We well know 
that counsl'1 are not restricted in ('rowding into 
their bill ntllll(,r!lUS allt'jtnlions to dress their 
('ase 00); IS:!:3. UN'S I'. Luwlesil. 4 Litt. 218 
(,;imilar); 11'27. ~IcConnell v. Bowdry, 4 T. B. 
!\lonr. :m2. aD5 (hill considered; opinion ob
sI'ure); JlaM. 1870. Elliott I'. Havden. 104 -
l\Iass. ISO, 1:;3. Kemble (set' citation pOat, 
§ lOtiO); X,br. 1921. l\iacke t'. Wagener, IOli 
Xehr. 282. IS!3 X. W. 360 (slander; defendant 
hlld afterwards in a supposed settlement of the 
daim gh'en notes and mortgage. and had then 
brought a bill in equity to cancel them; held 
that the pleadings in the equity case were in
admissible); Pa. 18!32. Owens r. Dawson. 1 
Watt.~ 1·1\1. 150. 

Cor,lra: ISU3, Schmisseur r. Beatrie. 147 
Ill. :!lO, 21G. 35 X. E. 5~5. 

• Call. ISti2, Doc I'. Ross. 5 _\11. );. Br. !3·16 
(bill in chancery sworn to. lldmitted; "the 
maxim . (:cSS311tC ratio ctiam Cf.\:;::3.ute lex I i~ 
now made aPl,licahle "); e. S. 1I)1G. Taylor r. 
Weingartner, 223 Mass. U:{, III );. E. 909 
(bill to twoid a foreclosure sale; plaintiff's a1!e
gations in a bill sworn to, held to be "ad
mi~sions of tht' truth of the facts stated". 
though not usa!>I(! in his favor); 1890, Buzard 
v. McAnulty. 77 Tex. 4aS. ,145, 14 S. W. 
138. 

10 See the comment on Suow ~. Phillips, 
cited $u].trG. note :l. 
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not intended as the sincere statements of either counselor party, and were 
merely conventional utterances formally desirable for ulterior purpose. 

§ lOG6. Same: Cd) Common-Law Pleadings in Other Causes. In the light 
of the considerations just noted (in § lO(5), what objection could exist to the 
use of common-law pleadings, filed in other causes, and containing statements 
n0W serviceable as admissions? 

The objections that ha\'c been advanced arc the two already noticed, 
namely, that the utterances of the pleading are not in fact made by the party 
himself, and that they are frequcntl,\' cOIl\'entional and fictitious allegations; 
though these distinct reasons arc seldom carefully discriminated: 

1837, Bno!l:so!l: • .I., in Star!':U'catlwr \'. COllrcrllc, Ii \Vend. 20. 22: "The party may make 
an admission in one suit or plea which he would be \'ery unwilling to follow in another. A 
fact which is either dirc('tiy or impliedl.y admitted in pleading will he deemcd true (or all the 
purposes of that issue. But it mlLy still Le that the fact docs not exist and that it was only 
I'OlIcedctl in the particular case because the party did nut think it importunt in relation to 
that matter to put it in issue." 

18-17. Su.\w, C. J., in iJaldu'ill v. (:regg. la ~lete. 2.'53,255: "The pleadings are usually 
filed by the attorneys; lind they an' filed with a view of laying the merits of the respective 
parties before the cOllrt, in II. technical form, and C1IJI hardly be considered ns the nct of the 
parties. It i~ not competent for the jur~' to hear eddl'nce, nnd inquire nnd decide whether 
a ~p('CificatiulI of defence wa~ filed' bona fide or mala fide '. A bill of particulars filed by a 
plaintiff, or n specificlltion of dcfpnee filed hy a defendant, is usually a formal dor.ument, 
drawn lip by counsel, after some examination of his diem's case, and is made broad enough 
to co\'er all which the party can expt'et, in any event, to prove; and in most instances, prob
ably, is not seen by the party in whose behalf it is filed." 

The answers to these objections are not difficult to find. (1) That the state
ments of the pleadin~ arc /lot those (lJ the part!! himself must be immaterial, 
since they are those of his authorizcd attorney. The appointment of attorney 
and cPLtnsel makes them agents to manage the cause in all its parts, includ
ing unquestionably the plcadin/!. TJle agent's utterances for the principal 
in the pleadings bind the party as solemn judicial admissions; much more, 
then, may the agenc,\' suffice to admit them as informal quasi-admissions. 
If the fortunes of the party in the cause are irretrievably determined by the 
utterances of the attorney in the pleadings, it is difficult to argue that the 
attorne,\' is not an agent for the purpose of making the same utterances re
ceivable in evidencc as quasi-admissions. (2) It is said that the utterances 
of the pleadings arc merely conventional and therefore fictitious allegations, 
not to be taken as sincere and 'bona fide' statements. This is an objection 
which had weight when the common-law fietions of trover and ejectment and 
implied assumpsit were in vogue, and when the bill in chancery could be 
correctly said by John Wesley to be " stuffed with stupid, senseless, improb
able lies", and by Jeremy Bentham, a century later, still to be "a volume of 
notorious lies." Even then, the recognized conventions could be distul
guished by the practitioner from the plain unvarnished claims. But to-day, 
in the great majority of jurisdictions, the reforms in pleading deprive this 
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objection of all weight. (3) Furthermore, the only plausible objection, 
namely, that many defensive pleadings are purely hypothetical in their nature 
and form, concerns mattp.r which is restricted in scope and lends itself readily 
to segregation. For example, affirmath'c pleas in confession and ayoidance 
should in strictness speak hypothetically in the confessing part; 1 but the 
a\'oiding part is unqualified in its form and must be taken to be sincere and 
final. It would therefore be correct enough to reject the former part as not 
an admission, since in fO!'111 (if properly drawn) it admits nothing but assumes 
the fact provisionally for the purpose of avoiding it. But, leaving aside such 
portions. there is no reason \\'h:' the plaintiff's allegations and the defendant's 
substantive replies in a\'oidance should not be tr.ken for what they purport 
to be. namely, absolute utterallces. Indeed, any other view is stultif:'ing to 
the tlleory of legal proceedings; for it represents the pleadings during the 
trial 01' the cause itself as solemn asseverations upon the faith of which the 
parties' rights and liberties are foren·r adjudged and vindicated. and then 
proeeeds, in the ensuing cause, to brllsh them aside as mere academic and 
unmeaning disputations. idle feats of forensic logic. Such a view is a travesty 
upon the facts. 

That the pleadings in prior causes, then, can be treated as the parties' 
admissions, usable as evidence in later causes, must be conceded: 

1883, ELI.IOIT. ,}., in Roota v. Cani,u?, 94 Ind. 408, 4i2: "Our statute has adopted the 
equity practir:e; we treat pleadings a,; statutory facts, not fictions .. " H it can be said 
that Courts can presume that :m answer under our code does not state facts, then it may be 
logically said that it is not e\'idence; but if the presumption is. that it does state facts, then 
it is logically inconceivable that it should 1I0t be e\·idence against the party. . .. Our 
code imperatively requires that pleadings shall state facts. but it does not stop with this 
command. It provides that' All fictions in pleading are abolished.' It is several time~ 
declared that pleadings not sworn to shall have the same effect as pleadings sworn to. It 
is sim.ply absurd to say that under our code the statements in the pleadings are mere fictions, 
and if they are not fictions then thry are facts, and if facts in some cases. and in others con
clush'e adrnis~ions of reenrd, then they are e\;dence. An admission in a pleading is the ad
mission of matters of fact; this seems so plain that it is difficult to understand how the con
trary doctrine can be seriously asserted." 

The rule of law.2 however, as generally applied under the orthodox com-

§ 1066. I Not all the orthodox forms do BO, and satisfaction to a trespass: "Because he 
but tbe following illustrate the correct prac- says that the said 8upposcd trespasses were 
tice: Chitty. Pleading. 14th Am. cd .• Ill. 965 committed by the said W. P. (if at all committed 
(plea of set-off: "IBecause the plaintiff owed by him) jointly with the said defendant G. S" 
the defendant at the same time the sum of and that after the committing of the said 
$100, which sum] exceeds the supposed debt due se\'eral supposed trespasses" an accord and 
and owing from the said defendant In the said satisfaction was had). 
plaintiIT and the damages sustained by the said • The cases representing the different rules 
plaintiff by reason of the detention of the 8Up- arc as follows: 
poscd debt so alleoed to be due and owing to the ENGLAND: 1848, Boileau tl. Rutlin. Z 
said plaintiff as in the said declaration mcn- Exch. 665, 676 (pleadings at common law in 
tiolled. and out of which said sum of money another suit. said obiter to be inadmissible; 
... he the said defendant is ready and willing quoted supra. § 1065, note 7); 1851. Marianski 
Ilnd hereby offers to set off and allow to the said v. Cairns, 1 Macq. Sc. App. 212. 225 (creditor'~ 
plaintiff the full amount of the said supposed claim against an estate; plaintiff's plea. in I> 

d~Lt and damages "); III. 1061 (plea of accord suit for alimony. not sworn to be signed. held 

543 



§ 1066 EXTRA.JUDICIAL ADMISSIONS [CHAP. XXXV 

mon-Iaw system of pleading, seems to have been to exclude all common-law 
pleadings filed in other causes. On the other hand, under most of the re
formed systems (by which the pleadings, approximating the chancery prac-

admissible; Lord Brougham: "Being in writ
ing and signed by himsclf. it is to be regarded 
in the light of nn admission "). 

CANADA: 1877. R. v. Wright, 17 N. Br. 363, 
:173 (affid:wit made ill another cause, admitted, 
pC'r Wright. J .. citing Richards v. Morgan. post, 
§ 1075); 1877, Dom\'iIIe t'. Ferguson. 17 N. Br. 
40 (record in another suit. showing Illl admis
sion of ownership of a vessel, admitted). 

UNITED STATES: Federal: 1858. Combs v. 
Hodge, 21 How. 397, 40·1 (petition and unswer 
in another suit" signed by counsel and not by 
the parties", held not receivablc as admissions; 
following Boileau v. Rutlin); 1S85, Pope v. 
Allis. 115 U. S. 363 (pleading in equity or law. 
if sworn to by the party. iR receivable as a 
.. oolemn admission "); 1889, Delaware Co. 
Com'rs v. Diebold S. & L. Co .. 133 U. S. 473. 
4:;7. 10 Sup. 399 (complaint "not under oath 
lIor ~igned by thc plaintiff". excluded); Rev. 
St. 1~78. § 860 (now repealed; quoted post. 
§2281); 1904. Miller v. U. S .• 13:\ Fed. 337, 
:l50. 6G C. C. A. 399 (conspirllcy to ~ISC the 
mails to defraud; arguments uf the defendant's 
attorney before a State insuffillcl1 commissiuner 
when opposing a rh'ul's attempt to do busincss 
there. not admitted); 1913. Oregon & Cal. R. 
CO. v. Grubissich. 9th C. C. A .. 206 Fed. 577 
(sworn answer in another suit hcaring the 
party's name, but Ilot shown to have been per
SOlllllly signed hy or known to the party. ex
cluded) ; 
Illabama: 1920. Richardson v. State. 114 Ala. 
124. 85 So. 789 (murder; deceased's answer 
and crossbill in a divorce suit. material to show 
the deceased's motive in his conduct in de
fendant's pre5enr.e. admitted. though not 
sworn to by deceased. merely to show the as
sertion of a certain clnim therein: McClellan. 
J .• diss.) ; 
California: 1874. McDermott v. Mitchell. 47 
Cal. 249 (joint answer of R. and M., verified by 
R. alone. not rcceived against M.; "it was the 
mere work of the attorney"; no authority 
cited); 1886. Duff v. Duff. 70 Cal. 503. 521. 12 
Pac. 570 (petition for letters of administra.
tion; certain statements therein were excluded, 
as not required to be made and therefore not 
impliedly authorized. 1I0r yet shown to be 
inserted with the petitioner's knowledge and 
sanction); 1887, Kamm v. Bank. 74 Cal. 191. 
195, 15 Pac. 765 (claim against an estate; the 
action being brought by the party's consent, 
"complaint therein is evidence against him 
of the fact of suit brought and of the nature of 
the action "); 1889. Coward v. Clanton, 79 Cal. 
23, 29. 21 Pac. 359 (said obiter that the attor
uey's presumed authority entitles the pleading 
to be .. regarded as the admiSilion of the party" • 
lubject to his showing that he did not in fact 

authorize it): 1894. Solari v. Snow. 101 Cal. 
387. 389. 35 Pac. 1004 (complaint in another 
Ruit cxcluded. because not signed by nor known 
to the party) ; 
Georoia: 1892. Lamar v. Pearre. 90 Ga. 377. 
17 S. E. 92 (bill to recover lund. filed in another 
suit ngainst another person about the same 
land. admitted. though not sworn to or signed 
by the complainant but only signed by the 
solicitor); 1897. Farmer v. State. 100 Ga. 41, 28 
S. E. 26 (faltic represcntations; answer in a 
creditor's suit. signed by cel·tnin pcrsons as 
defendant's attorneys. not recch'ed in ab
sence of proof of his direction or knowledge; 
distinguishing Lama r. Pearre as a ch'i1 case 
requiring a less stringent rule); 1901. St. Paul 
F. & M. Ins. Co. v. Brunswick G. Co., 113 Ga . 
786, 39 S. E. 483 (garnishee's admissions in an 
answer in litigation with a debtor of the same 
name. admitted); 1914. Harrison t'. Davis. 22 
How. 51. 53 (quieting title; defendant's an
swer in a prior partition suit. usable as an 
admission of common source of title) ; 
lllillOl~: 1897. Gardner v. Meeker, 169 Ill. 40, 
48 N. E. 307 (plea of set-off, etc., in another 
suit between the same parties on the same 
matter, admissible, but not without the dec
laration) ; 
Indiana.: 1883. Boots r. Canine. 94 Ind. 408. 
414 (pleadings in general arc admissible. on the 
presumption thnt the dient authorizes its 
terms; see quotation supra) ; 
I Qwa: 1864. Ayers v. Ins. Co .• 17 la. 176. 187 
(unsworn answer. admitted) ; 
Kansas: 1876. Hobson t'. Ogden. 16 Kan. 388, 
3!H (verified pleading admitted); 1883. Solo
mon H.. Co. v. Jones. 30 id. 601. 608. 2 Pac. 657 
(same) ; 
Louisiana.: 1842. Wells v. Compton. 3 Rob. 1il 
182 semble (petition in another suit. admitted) ; 
Maine: 1851. Parsons v. Copeland, 33 Me. 
370. 374 (pleading in another suit. admitted; 
point not raised); 1897. Rockland v. Farns
worth. 89 id. 481. 36 At!. 989 (a declaration of 
town of residence in a writ in another suit still 
pending. excluded) ; 
Maryland: 1903. Nicholson v. Snyder. 97 Md. 
415.55 At!. 484 (answer in bankruptcy, admit
tea) ; 
Massachusetts: 1847, Baldwin v. Gregg. 13 
Mete. 253 (quoted supra); 1861, Currier ". 
Silloway, 1 All. 19 (writ bearing an affidavit, in 
another suit. admitted); 1861, Gordon v. Par
melee, 2 All. 212. 215 (declaration in former 
Buits. received. as being" not a mere technical 
statement of a cause of action by an attorney", 
but an a\'erment by an agent in his employ
ment); 1861 •. Tones v. Howard. 3 All. 224 (ac
tion on contract for use and occupation; 
c ... idence of previous action on writ of entry, 
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tice, are required to be signed by the party, and sometimes to be sworn to) 
they are commonly ruled to be admissible if it appears that the party signed 
them. A few Courts concede the same result also when the party's personal 

admitted. subject to explanation by plaintiff as received); 1916. Cady v. Doxtator. 193 Mich. 
the result of a mistake); 1866. Bliss v. Nichols. 170. 159 N. W. 151 (injury to a motor·car; 
12 All. 443. 445 (declaration in another suit. declaration of now defendant in a prior suit 
"made by her authority", received); lS66. against the now plaintiff for the same collision. 
Boston v. Richardson. 13 All. 146. 162 (record admitted against the defendant) ; 
in another suit. admitted); lS70. Elliott v. Minnesota: 1884. Vogeltl. Osborne. 32 Minn. 
Hayden. 104 Mass. 180. 183 (sworn bill in 167. 20 N. W. 129 (receivable" if it was signed 
another suit. filed but afterwards withdrawn. or verified by the party. or if it otherwise 
received. "upon the same ground upon which affirmatively appears that the facts stated 
sworn answers and pleas ill chancery, or alll!ga- therein were inserted with his knowll!dge or by 
tions concerning the substance of the action in his direction"; or perhaps" if the party stands 
a declaration at common law. have been held by it by allowing it to remain the pleading In 
admissible"); 1876. Brown v. Jewett, 120 the case"); lS89. Rich v. Minlleapolis. 40 
Mass. 215. 217 (bill in equity received. if the Minn. 82. 41 N. W. 455 (preceding case ap
party had sigued and sworn to it or had author- proved); 1893. O'Riley v. Clam pet. 53 Minn. 
ized counsel to bring the bill for the purpose set 539. 55 N. W. 740 (former claim in another 
forth therein. so far as that involved the state- lien-suit. received); 1902, Yoki 1'. First State 
ment in question); 1883. Dennie v. Williams. Bank. 87 Minn. 295. 91 N. W. 1101 (affida\'it of 
135 Mass. 28 (answer in another suit. excluded. destitution in a divorce suit. admitted in nn 
there being "nothing to indicate how far the action for personalty); 1913. Salo v. Duluth &: 
attorney was particularly instructed"; prior I. R. Co .• 121 Minn. 78. 140 N. W. 188 (orig
cases distinguished as touching allegations inal of an amended complaint. not verified nor 
"ob\'iously made by direction" of the party or signed by the plaintiff. excluded. following 
adopted "by prosecuting the action upon Vogelt'o Osborne) ; 
them" after knowledge of them); 1887. John- Missouri: \874. Dowzelot v. Rawlings. 58 Mo. 
son v. Russell. 144 Mass. 409. 11 N. E. 670 75 (petition filed by attorney of R ... at thE' 
(answer in a former suit. admissible. when it latter's instance". admitted ... whether R. had 
contains" particular and specific allegations of seen the petition after it was drawn UP. or 
matters of action or dcfence which cannot be not "); 18S5. Anderson v. !\lcPike. 86 Mo. 293. 
presumed to have been made under the gen- 301 (though the pleading is • primQ facie' re
eral authority of the attorney but are obviously ceivable. yet. if pro\'ed to have been filed by one 
from specific instructions of the party"); not employed as an attorney in the case. it is 
1899. Farr 1'. Rouillard. 172 Mass. 303. 52 inadmissible); 1888. Nichols r. Jones. 32 Mo. 
N. E. 443 (answer in another Buit.not signed by App. 657. 66o! (allegations in a pletlding in 
defendant himself. excluded); 1900. Smith v. another suit are receivable. because . prima 
Paul Boy ton Co .• 176 Mass. 217. 57 N. E. 367 facie' the party acquiesced; but stipulations 
(record containing answer in another cause. of fact filed in one action nre not admissible 
received to show defendant's admission of elsewhere unless acquiesccn:e of the client is 
ownership of property in issue); 1902. Stone v. shown) ; 
Com .• lSI Mass. 438. 63 N. E. 1074 (the Montana: 1903. Tague t'. Caplice Co .• 28 Mont. 
plaintiffs now den;).ing their title. the fact that 51, 72 Pac. 297 (admissible if "Yerified by the 
in a prior case the counsel for the plaintiff party or prepared under his instructions ") : 
"argued and tried to provc" that title was in Nebraska: 1886. Bunz v. Cornelius. 19 Nebr. 
the plaintiff, held inadmissible); 1905. Dc 107. 114. 26 N. W. 621 (former petition for 
Montague II. Bacharach. 187 Mass. 1 \l8. 72 N. specific performance. admitted; no rule 
E. 938 (subsequent pleauing of defl'ndant in a stated); 1899. Paxton r. State. 59 Nebr. 460. 
second suit concerning tho same contract. ad- 81 N. W. 383 (other pleadings "either made by 
mitted mercly to show that the defendant had his direction or afterwards sanctioned by • 
oleaded the statute of limitationr.; Dcnnie V. him ". or sigll(!d or verified. are admissible); 
Williams. Btlpra. distinguished); 1917. Peck v. 1899. Paxton v. State. 59 Nebr. 460. 81 N. W. 
New England Tel. &: T. Co., 2.!5 Mass. 464. 38-3 (officipl bond of treasurer for second term; 
114 N. E. 674 (to impeach the ~laintiff's testi- prior suit brought against bondsmen for first 
mony as to the amount of his salary lost by an term. taken as an admission that part of total 
injury. the defendant was allo~'ed to introduce defalcation occurred during first term) ; 
the record in a suit by the pla·.ntiff against his New Jersey: 1921. Stewart r. Stewart. - N. J. 
employer for unpaid ealar~'; "the declaration EQ. ,114 At!. 851 (divorce for adultery; 
may be presumed to have been prepared respondent's plea of guilty to a criminal charge 
undcr the instructions of the plaintiff"); of the adultery. admitted); 1922. Lincks r. 
Michigan: 1903. Cornelissen v. Ort. 132 Mich. Erie R. Co.. N. J. L. • 116 At!. 493 (death 
294. 93 N. W. 617 (affidavit iu another cause. of an employee; defendant's pleading in 
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knowledge of the pleading's contents is otherwise shown. For the reasons 
already explained, all of these limitations and requircments must be regardcd 
as unsound, and this a few Courts appear to hold. 

Certain discriminations, howc\'er, resting on pcculiar grounds or on special 
evidential uses, need to be made: 

(1) A statement by a pcrson as c01lnsel -in a.1wther's cause, may of course ." 
not be treated as his own admission usable against him personally.3 

(2) A pleading, or other litigious allegation (such as plea of 'nolo con
tendere ' or a case stated) may be in its terms mcrel;y hypothetical or am
biguous, and may therefore not be interpretable as an admission.4 

(3) So far as the fact of the (?xi'!tence of a. record or suit or claim is in issue, 
the pleading may be considered in order to evidence that fact.s 

(4) The privilege against self-criminatwn does not forbid the use, in a crim
inal prosecution, of a plea in prior civil case admitting the fact now charged, 
because the plea, filed voluntarily, was a waiver of the privilege. Never-

former litigation, as to the intra-state nature 
of the commerce, here admitted} ; 
New York: 1837. Starkweather v. Converse, 17 
Wend. 20. 22 (bill of particulars in another 
suit, excluded; Bee quotation supra); ISiO, 
Cook c. Barr, 44 N. Y. 156, 15S ( .. It mllst first 
be shown, by the signature of the party or 
otherwise. that the facts were inserted with his 
knowledge or under his direction and with his 
sanction"); 1893, Hutchins v. Van Yechten, 
1·10 N. Y. 115, 118,35 N. E. 446 (admissions in 
a pleading in another action arc receivable ... if 
signed by the party with knowledge of its con
tents") ; 
Pennsylvania: IS41, !\I'Clelland t'. Lindsay, 1 
W. & S. a60 (plea in abatement in another suit, 
received); 184!l, Trub~· v. Seybert, 12 Pa. St. 
101, 105 (record in another suit, received, and 
assumed to be .. either immediately from the 
party himself or authorized or assented to by 
him "); 1906. Com. v. Monongahela Bridge 
Co., 216 Pa. 108,64 AU. !l0!l (quo warranto; the 
defendant's answer in a prior suit for taxes, 
admitted. but not as conclusive); 1917, Scott 
v. American Express Co., 257 Pa. 25, 101 At!. 
96 (personal injury; pleadings of defence in 
another Buit for the same accident, excluded, 
because offered only hy reason of omissions in 
them, to discredit a witness, the rules of plead
ing not requiring an inclusion of such facts); 
Philippine Islands: 190!l, Mijares de Faritlas' 
Estate, 13 P. I. 63 (pleading in a former Buit, 
not signed by deceased party, excluded) ; 
Texas: lS66, Wheeler v. Styles, 28 Tex. 240, 
246 (answer and exhibit in another cause, ad
mitted; .. it was his statement, made under 
oath "); 1890, Buzard 1l. McAnulty, 77 Tex. 
438,445, 14 S. W. 138 (pleading sworn to by the 
party, received); 1902, Murmutt v. State, -
Tex. Cr. App. , 67 S. W. 508 (plea of guil ty on 
a chargp, of theft, admitted on a charge of 
burgl~ry) ; 

W i8COnsi,l: JS!l6, Lindner v. Ins. Co., 93 Wi~. 
526, 531, Gi ~. W. 1125 (prior pleading, un
verified, held admissible; "presumptively the 
answer was authorized by the defendant, but 
it might show the circumstances and that the 
ullegationll were inserted without proper au
thority"); lS!l8, Lee v. R. Co., 101 Wis. 352, 
i7 ~. W. il4 (pleading of plaintiff in another 
suit, not signed by him, admitted). 

3 1887, Wood r. Graves, 14·1 Mass. 3G5, 3iO, 
11 N. E. 567 (defendant's assumption of a fact 
in a brief submitted as counsel, held not lin 
admission); 1!l02, Stone 17. Com., lSI Mass. 
438,63 N. E. 10i4 (sec citation 8ullra). 

• Cases slated: lS07, Elting v. Scott, 2 John. 
157, 162 {" case made" for argument, in 
another cause, rejected, as made .. by counsel 
without any communication with the parties "} ; 
1835, M'Lughan 17. Bovard, 4 Watts Pa. 308, 
313 (case stated for a judge cannot be used as 
an admission. especially when the parties have 
abandoned it and gone to the jury); 1848, 
Hart's Appeal, SPa. St. 32, 37 (casa stated, ex
cluded). Plea: 1873, State v. Bowe, Gl Me. 
176 (0. plea of guilty of adultery, which might 
refer to either the woman's or the man's pre
vious m!:rriage, was therefore excluded as am
higuous); 1900, White v. Creamer, 175 l\Iass. 
567, 56 N. E. 832 (bill to restrain the sale of 
liquor; plea of 'nolo cont~ndere' in a prose
cution for iIIegal sale, followed by eonviction 
and scntenc"~, excluded); 190!!. State v. La 
Rose, 71 N. H. 435,52 Atl. 943 (careful opinion; 
plea of 'nolo contendere', excluded); 1901, 
State v. Henson, 66 N. J. L. 601, 50 At!. 468, 
616 (plea of • nolo contendere', usable as an ad
mission of guilt in discrediting a defendant-
witness); 1921, Stewart v. Stewart, N. J. 
Eq. ,114 At!. 851 (explaining State r. 
Henson, 8Upra). 

'1848, Boilel\U 1l, Rutlin, 2 Exch. 66.'\, 
677. 
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the less, in order to deprive a civil party of the right to refuse to plead on 
that ground, statutes haye been enacted in some jurisdictions, forbidding 
the use of such pleadings in criminal cases.6 W11ether such statutes accom
plish their primary purpose depends upon the principle of the prh'ilege (post, 
§§ 2281, 2282). But the converse use, that of an accused's pleading in a sub
sequent civil case, would seem to be proper, and not within the prohibition 
of such statutes.7 

(5) The use here discussed, of informal or quasi-admissions, has nothing to 
do with the use of pleadings as solemn or jlldicial admissi011s (ante, § 1057). 
The latter are conclusive in the?'r nature; but that effect is confined to the 
cause in which they are made. '''11en used in other causes as ordinan' ad-o • 

missions, they are of course not cOllclusire 8 (on the principle of § 1058, ante); 
and therefore, so far as their admissibility is made (by some Courts, as above 
noted) to depend on the party's actual knowledge of their contents, or (when 
that requirement is not made) so far as the purpose is to detract from their 
weight, . be shown by appropriate e\'idence that the party was in fact 

. contents.9 

(6) A in another suit, leading to judgment on default, would make 
admissible against the then defaulting party in the present case the essential 
allegations of claim on which the default was entered.10 But that is because 
the failure to den~' may amount to an admission b~' silence, on the principle 
of § 1072, post. 

(7) The complicated doctrine of judicial estoppel is here to be distinguished. ll 

(8) Most statutes upon procedure in jllt'enile courts prO\'ide that no judg
ment or pleading or even eYidence given in any proceeding against a juvenile 

• These statutes ure collected post, § 2281. a criminal cuse uscd in a subscquent criminal 
A fcw of them arc 80 broad as to exclude the case will be found in the citations supra, n. 2, 
pleading in "any" subsequent proceeding. and post. § 1067. 

For the necessity of corroboration for an 81867. Tab" v. Cabcll. 17 Gratt. Va. 160, 
accused's confession see post, § 2071. 166; 1916. Russ r. Good, 90 Vt. 236. 97 Atl. 

71904, Wesnieaki v. Vanek, Nebr. -,99 987. 
N. W. 258 (malicious prosecution; plaintiff's • 1912. Coleman r. Jones & Pickett, 131 La. 
plea of guilty in the criminal prosecution. 803, 60 So. 243 (attorney's testimony that the 
admitted); 1921, Stewart v. Stewart, N .. J. allegation was made without knowledge of the 
Eq. . 114 Atl. 851 (divorce for adultery; party); 1916. Spain I'. Oregon & W. R. &: N. 
plea of guilty to a criminal charge of the Co .• 78 Or. 355, 153 Pac. 470 (trespuss and 
udultery. sufficient); 1919, Engstrom r. malicious arrest by defendant's agent; plea. 
Xp.ISlJn, 41 N. ·D. 530, 171 N. W. 90 (battery; that plaintiff was drunk and disorderly, and 
defendant's conviction upon plea of guilty to a that he afterwards pleaded guilty wben 
criminal charge for the same act, admitted); charged; the pIca of guilty held not con-
1916, Russ v. Good, 90 Vt. 236, 97 At\. 987 elusive); 1835, M'Lughlan r. Bovard, ·1 Watts 
(assault and battery; plea, self-defence; Pa. 308, 313 (case stated for the Court). 
defendant's plea of guilty on a prosecution for Compare also the cross-references ante, 
breach of the peace, admitted); 1855, Birchard § 1065. note 1. 
,. Booth, 4 Wis. 67, 69. 72 (buttery; the de- 10 1920, Bonazzi t'. Fortney,94 Vt. 263, 110 
fendant's oral plea of guilty on a criminal Atl. 439 (malicious prosecution; issue wbether 
prosecution for the same battery, admitted). plaintiff had been partner with his father; 

So, too, in a criminal case: 1839, Com. t'. plaintiff's default in an action against the two 
Ervine. 8 Dana Ky. 30 (plea of gUilty on a as partners, admitted). 
former trial for which judgment had been set 1\ A careful examination of the doctrine 
aside, held properly admitted but not con- and its precedents will be found in the following 
elusive). opinion by Provosty. J.: 1913, Farley v. Frost-

Some instances of the use of a former plea in Jobnson L. Co., 133 Ll' .. 497. 63 So. 122. 
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offender shall be used in evidence against him subsequently in an~' court. 
Broad as this provision is, its object is mainly to cxclude the conviction as 
evidence of character, under statutes permitting a sentence to be affected by 
a record of prior condctions. The authorities have therefore been noted 
ante, § 196, under the Character rule. 

§ 1067. Same: (c) Superseded or Amended Pleadings. When a pleading 
is amended or withdrawn, the superseded portion disappears from the record 
as a judicial admission limiting the issues and putting certain facts beyond 
dispute. Nevertheless, it exists as an utterance once seriously made by the 
part~·. While thus denied all further effect as a pleading, may it not still be 
used as a quasi-admission, like an~' other utterance of the party'! 

The objection to this use of it has been thus stated: 

1885, DEVENS, .J., in Taft y. Pial·c. HO :\lass. 250, 252, 5 N. E. 621: "The plaintiff here, 
by means of the answer first filed and that subsequently relied on, endeavored to show that 
the amended answer was a 'put up' deCem'e. The force of his argument upon a 
comparison of the e\'idence afl'u!'ded h~' the two answers. It would be embar-
rassment to that liberal amendment of pleadings contemplated by our a party 
availing himself of the leaye in this respect granted by the Court could by sub-
jecting himself to the imputation that his new form of statement, by its difference from that 
pre\'iously made, showed that he presented a simulated case .... The original statement of 
a party's case is often hurriedly prepared, with imperfect information of the facts, and some
times under misapprehension of the law. New facts are revealed at the trial, and new \;ews 
of the law applicable to them are suggested. It wouJJ be unjust, if, in a closing argument, 
the counsel could be allowed to compare the answer originally made \\;th that Bnally relied 
on, without an investigation of all the circulllstances under which the original answer was 
made. Yet such an investigation would be manifestly impossible. 1'0 permit counsel 
titUs to comment after the evidence has been concluded, and when no opportunity for ex
planation remains, or indeed could ever he given, would often cause an entirely different 
effect to be attributed to the legal statements of a defence from that which they should 
properly bear." 

So far as the argument from hurry and inadvertence is concerned, it would 
be equall~' valid against many extrajudicial utterances of the party. Yet 
no one has ever supposed that it affurded any reason for their rejection. The 
party is always at liberty to show the circumstances in explanation, to detract 
from the significance of his utterance. The other argument that of the 
unfairness of allowing comment in argument, after .the evidence closed
rests on incorrect premises, for the conceded rule (noted later) is that the 
superseded pleading, when thus used, must always be formally offered in 
evidence at the propp.r time, like all other matters of evidence. There is no 
reason why a retraction, based (perhaps) on better information, should effect 
the exclusion of this rather than of any other sort of statement, once made 
by the party and "!lOW offered against him: 

1883, ELLIOIT, .J., in Boots v. Canine, 94 Ind. 408, 416: "We should feel that we were 
doing an idle thing if we should undertake to cite authority upon the proposition that a 
party cannot be deprived of his ri&,ht to give in evidence an admission because the latter 
had withdrawn it. Even in criminal cases, an admission made by the accused before the 
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examining magistrate is not rendered incompetent by a subsequent ",;thdrawaI. The 
",;thdrawal of an admission may, in proper cases, go in explanation, but it cannot change 
the rule as to its competency. We have never, until the argument in this case, known it 
to be asserted that the ,,;thdrawal of a confession or an admission destroyed its compe
tency as e\'idenee against the person making it. If it did, then criminals might destroy 
evidence by retraction. and parties escape admissions by a like course. The law tolerates 
no such illogical procedure. It is proper to show the \\ithdrawal and all attendant circum
stanccs, for the purpose of determining the weight to be attached to the admission, but not 
for the purpose of de~troying its competcnl';"." 

H10:3, Han. A. C. Piau'dell, "Grain or Chaff; the Autobiography of a Police :\Iagistrate". 
p. 156: "[When I was barrister on the Stafford Assizc~,] I had been briefed to defend a man 
on a chargc of horse-stealing; and. as briefs were scarce, T had no idea of letting the case go 
without a fight. As chance would ha\'e it, the prisoner was arraigned during the luncheon 
hour when I harlldt the court, and I was disgusted to find on return that he had actuall~' 
pleaded • Guilt~·.' I at once sought the judge, [Baron Bramwell,] and asked him pri"ately 
to let the plea he withdrawn, explaining to him my position, and assuring him that had I been 
in ('ourt I should ha\'e advi~d the prisoner differently. The learned Baron demurred at 
first. but seeing m~' earnestness he ga"e way, and the prisoncr was permitted to withdraw 
his plea. trial came on; and after I had addressed thc jury "ith much fen'or, th(' 
learned to sum up as follow5: • Gentlemen of the jur~', the prisoner at the 
bar i~ . stcaling a horse. To this charge he has pleaded Guilt;.'; but the learned 
coun,e1 is con\'inrcd this was a mistake, The question, therefore, is one for you, gentlemen, 
",hirh of them you will believe. If you should have an:y doubt, pray bear in mind that the 
prisoner was there and the learned counsel wasn't.' Laughter from every part of the court 
~rcllled to follow this terse exposition. . .. I could not doubt, however, the absolute jus
tice of the vertliet that followed." 

Such is the view generally accepted (although the rulings are by no means 
uniform) for civil cases.! 

§ 1067. I Califarnia: 1876, Ponce ~. Mc- Pac. 1076 (original amended pll'adin~. not re-
Eh'Y, 51 Cal. 222 (8uperseded complaint, not ceh'ed); 18!J7. O'Connor's Estate. 118 Cal. 69. 
allowed to be read); 1881. Johnson r. Powers. 50 Pac. 4 (superseded pleading. admitted): 
65 Cal. 179. ISO. 3 Pac. 625 ("Such statements. 1902. Ruddock Co. v. Johnson. 135 Cal. 919.67 
,;f) far as they were ('ontradictory of or incon- Pac. 680 (withdrawn ('ross-complaint. held not 
sistent with his statements a.~ a witness. were as e\'idence); 1907. Pollitz t'. Wickersham. 1.')0 
much admissible. for the purpose of impeach- Cal. 238. 88 Pac. !J1l (the California rule as to 
ing him. a~ if they were contained in a letter ~upcrseded pleadings held not applicahle to 
written b~· him to a third person or in an exclude a creditor's claim formerly presented by 
affidavit filed in II distinct proceeding"); plaintiffs to defendllnt and differing from the 
1886. Pfister r. Wade. 69 Cal. 133. 138. 10 Pac. later one relied on at the trial); 1!J:!1. Williams 
369 (superseded pleading docs not bind; but it t·. Seiglitz, IS6 Cal. 767. 200 Pac. 035 (slander; 
is receivable so far as it serves any purpose the original verified answer admi~sihle to im-
other than as a pleading; here, the plaintiff was peach as a prior inconsistent ~tat(,lllellt): 
allowed to use his own superseded pleading as Florida: 1921. Watkins v. Sims. 81 Fla. 730. S>; 
containing an offer to pay money into cOllrt) ; So. 764 (promissory 110te; .. the originul Jll('a.~ 
1886. Wheeler r. West. 71 Cal. 126, 128, 11 Pac. being superseded by the amended and addi-
871 (superseded complaint. held not admissible tional pleas. it was improper for counsel to 
for defendant. the purpose 110t appearing in the exhibit the former pleas to the jury", etc.) : 
report): 1889. Coward v. Clanton, 79 Cal. 23. Georgia.: 1902, Alabama Midland R. Co. t'. 
28.21 Pac. 359 (answer in another suit on the Guilford. 114 Ga. 627. 40 S. E. 714 (superseded 
same subject. received. though" superseded by pleading. held admissible) ; 
the filing of another answer"; "no matter if it IUirwi8: 1899, Wenegar ~. Bollenbach. 180 
had ceased to exist as a pleading in the cause, it Ill. 222. 54 N. E. 192 (superseded bill in same 
was still binding upon the respondent as an proceeding. excluded. where not verified by the 
admission"; no authority cited); 1896, Ralph party but drawn by the attorney under a mis-
r. Hensler. 114 Cal. 196. 45 Pac. 1062 (super- apprehension: no general rule laid down) ; 
eeded pleading held inadmissible in evidence); Indiana: 1883, Boots 1>. Canine. 9-1 Ind. 40S. 
1896. Miles 1>. Woodward. 115 Cal. 308, 46 416 (scc quotation 8upra) ; 
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Iowa: 187:~. Mulligan r. R, Co .. a6 ia. 180. 
189 (amended pleading. admi"sible); I SSli. 
Raridan v. R. Co .. 69 la. b27, 5:11. 21l X. W. 
599 (same); 1~93. Shipley t·. Reasoner, 87 la. 
555.557.54 X. W. 470 (same): 1897. Ludwig 
v. B1ackshere. 102 Ia. 366. il ~. W. 356; 190a, 
Caldwell I.'. Drummond. Ia. . 96 X. W. 
1122 (same); 11l1S, Farmers' Handy Wagoll 
Co. ~. Casualty Co .. 184 la. in. Hi7 ~. W. 20·1 
(indemnity against injuries to employecs; with
drawn an~wer. admitted); 1921. i'ecnnd Xat'l 
Bank~. Hults. un Ia.a5:~. 182 X. W. 175 (forgery 
of a note; defendant's pleading before amended. 
held" a rirrnUlstatH'e to be c:oIlsidcred ") ; 
Kansas: 1909. Arkansas City 1'. Payne. 80 
Kan. 353. 102 Pac. i81 (answer and dismissed 
cross-petition. allowed to be read); 19W. 
:-Olorrisoll v. Montgomery. Wi) l\:an. 4aO. 184 
Pac. 985 (statenH'nt in a brief filed on rormer 
nppeal of the same CaUHe. 1I0t admitted. 011 the 
facts of the ca~e); WIS. Berry,·. Dewcy. 102 
Kan. 392. 170 Par. 1000 (d('ath by wrongful act; 
an application for rontinuauce in l!lOG, ad
mitted; .. ahandoned pleadings . . . arc ad
missible in that action ") ; 
Kentucky: 1903. W~'le~ ". Berry. 116 K~·. :;77. 
i6 S. W. 126 (original amended pll'auing, Higned 
and sworn. held adllli~"ihl"i : 
J! assac"tt8t:t/s: 1S-I7, Baldwin r. Gregg. 1a :\letc. 
253 (the filing and withdrawing of " spl'ci
fication of defenre i, not. to he l'on~idered): 
1885. Taft Il. Fiske. 140 l\Ia~3. 250. 5 :-;;. E. ti:!l 
(the filing of all !lmelldnlC'l!t to a pleading i~ not 
a proper subject of romnwnt ill argument. lIor 
can the original pleading he u"ed ill "\'idcuc," ; sec 
quotation I<TLpra); 1900. Dl'lllelmall ,'. Burton. 
176 Mass. 36a, 5; N. E. (ili,j (I.'omtuents on thl" 
amended answer. held impropcr Oil tlH' fa<'!~) ; 
1889. Com. t·. Brown. 150 :\Jass. :l30, :!:; X. E. 
49 (accused's \lIe a of guilty hdol'!' the magis
trate 011 ('omplaiut. admitted); 1920. \\"oocl
worth r. Fuller. 2a5 l\Ias~. 4·\:1. 126 X. ro;. ';'Sl 
(amended daim m{'d. iner!':Isin!!; the amount 
Crom $4190 to S662,1; on I't'IIs.'-l'xalllination. 
{'oullsel. holding the (!l('adill~" ill his hand. 
asked whether and whl'n till' party had ful'
nished to his ('olltlsel a stat{!ment <"iaillling only 
$4190; held proper; "the qUl'stioll5 did lIot 
relate to t.he ~ontellt5 of the pl~adings, but to 
deriaratioTls material to thl' issues 011 trial"; 
distinguishing Dcmelm:m ,'. Burt{)n) ; 
Michiaan: 1888. People t'. Gould. 70 :\lich. 2-10, 
38 )1. W. 232 (request to the justice to he al
lowed to withdraw II plea of not guilty. and to 
plead guilty. admitted); 190·1. Bernard v. 
Pittsburg Coul Co" 137 Mich. 279, 10il N. W. 
396 (not decided) ; 
Minrtesota: 1884. Vogel v. Osborne. 32 Minn. 
167. 20 N. W. 129 (superseded pleading, held 
admissible, but under a stricter rule. as to proof 
of the party's personal knowledge of it, than 
other pleadings); 1905. Stearns t'. Kennedy. 94 
Minn. 439, lOa N. W. 212 (\'erified amended 
answer. admitted); 1913. So.!o I'. Duluth & I. 
R. Co .. 121 :\1inn. 78. 140 N. W. 188 (cited 
ante, § 1066. n. 2) ; 

Mi~."ollri: 1S97, Walser v. Wear. loll Mo. 443. 
oJ2 S. W. 928 (two former answers in the same 
cause, omitting to allege the present defence, 
received); W06, O\'Crton t'. White. 117 Mo. 
ApI', 576. 93 S. W. 363 (abandoned answers. 
admitted) ; 
MOlltana: 1897. Mahoney v. Hardware Co., 19 
:-Olont. :377. -18 Pac. 545 (a part abandoned be
forc tria\' held not admistiible) ; 
.V,·I,,·a.,k'l: 1895. Woodworth v. Thompson. 44 
Xc hr. :n 1. 62 N. W. 450 (original pleading, 
admitted); 1899. Miller v. Nicodemus. .,)8 
Nehr. :352, 78 N. W. GIS (original of amended 
answer. receh'able); 
X"1l' }'ork: ISS\). ·ri.dale ·D. R. Co .. 116 N. Y. 
4 Hl. 420. 22 N. E. 700 (original answer. as 
modified by a stipulation narrowing the issue, 
allowed to be used) ; 
;\'ort" Carolilla: 1882, Adams I). Utley. S7 N. 
C. 35fi (amended answer. admitted; "as a 
declaration of tlw dcfelHi:lIIt. it can lose none 
of its "igor because of that cirf'umstanre ") ; 
1901;. Norcum r. Savage. 140 472 .. ')3 
S. E. 2S9 (parts of an ad-
mitt<'d) ; 
;V ort" D,lkota: 1909. Leistikow in. 18 
X. D. 511.122 N. W. 340 (not ; 
Ol:lahollltl: 1906. Page t'. Geiser :\Hg. Co .• Ii 
Old. 110. 87 Pac. 851 (here the original of an 
amended pleading in the probate court below 
was erroneously treated as a binding admission; 
.. the plaintiff ... is bound by the admissions 
made in his original answer "); 1906. Limer
ick v. Lce. Ii Ok!. 145, S7 Pac. SS9 (the origi
nal of an amended petition in a lien proceeding 
held admissible but not conclusive; this Court 
has not let its left hand know what its right WII~ 
inditing. for this and the preceding opinion 
were written by the same judge. and were filed 
un the same day, but neither opinion di~titl
gui~hes or rerers to the other; illustrating thut 
a youthful Commonwealth can quickly enough 
plunge into that mire or legalunt'ertaillty which 
has been suppo.ed to be an inheritance of the 
older ones only) ; 
Oreaon: 1899. Sayre v. Mohney. 35 Or. 1·\1, 56 
Pac. 526 (original of verified pleading. arter
wards amended. receh'able); 1909. Elliff ". 
Oregon R. & ~. Co .• 53 Or. G6. 99 Pa;). 76 
(withdrawn complaint. receivable); 1919. Gar
vin c. Western Cooperage Co .• !l4 Or. ·187. 
IS-! Pac, 555 (an action was brought by nil 
administrator for thc death of R.; a motion for 
11 nonsuit was granted. the defendant's at
torney pointing out that" it is disclosed by the 
e,,;dcnce that the deceased has a mother" 
and the statute in such cases making the 
ruother the plaintiff; tbe nction was then 
renewed in the name of the mother. suing a8 
an alien through the alien property custodian; 
on this trial the admission of the defendant's 
attorney in the first action II~ to the deceased 
having a mother was excluded; unsound and 
unfair; any rule which permits 11 party to play 
rast and loose in such manner re\'ellis its un
soundnellS) ; 
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For criminal cases (where a withdrawn plea of guilty is later offered), 
the few authorities are divided.2 

But,: since the superseded pleading is ofl"ered, like an~; other statement of the 
part~· constituting a quasi-admission, as an item in the general mass of evi
dence against the part~·, it must of course be 0ut in at the proper time. It 
therefore cannot be commented on in argument, unless (according to the prin
ciples of §§ 1806, 1866, post) it has been thus formally offered in due season: 3 

• 

1886, OHTOX, .1., in Polger v. Boyin/oll, 67 Wis. 4li, ·30 N. W. i15: "The pleadings in 
the cause ma~' be referred to by counselor the Court \9 ascertain the nature and scope of 
the action and. if there is an answer, the real i5sues in the cause, and for no other purpose. 
But they cannot be referred to as proof of any fnct unless they are introduced in evidence 
on the trial with at least some chance for explanation. The original complaint was sought 
to be read to the jury [during the closing ar~,'ulllcntl to show what the allegation of the plain-

Rhode Islllnd: 1905. O'COllnell v. King. 2G R. 
I. ,sH • .5\1 At!. 926. semble (u withdrawn plea of 
tender may be used as all admission. subject to 

cei ... able; Leavitt I'. Cutler. distinguished); 
1901. Hocks I'. Sprangers. 113 Wis. 1!!3. 87 N. 
W. 1101. S9 N. W. 113 (defendant's original 
default and subsequent reopening of the case. 

IS9G. Corbett 1'. Clough. S S. excluded); 18S3. Norris v. Cargill. 57 Wi~. 251. 
D. 17G. ti5 . 107·1 (suP'~rscded complaint, 25G (original of /In amended answer. a.llowed to 
verified by the attorney only. held inadmissible. be read to the jury as an admis:;ion " for what 
unless the party's direction or sanction is it was worth "); 1905. Schultz I'. Culbertson. 
shown for the !Jurts offered); 1903. La Hue r. 125 Wis. lu9. IO:J "S. W. 234 (original of an 
St. Anthony & D. E. Co .• 17 S. D. Ql. !l5 X. W. amended pleading. unverified and unsigned. 
!!92 (superseded complaint. ~igned by the ut- admitted) ; 1909. Schoette t. Drake. 139 
tomey. held nut admis~ihlc unless the plaintiffs Wis. 18. 120 N. W. 393 (original answer. ad-
had personally sanctioned its recital) ; mitted). 
TC.ra.i: 1859. Coats v. Elliott. 2:J Tex. GOG. (Ha = 1889. People t. Ryan. 82 Ca!. 617. 23 Pa(,. 
(said obiter that a super:;eded pleading might 121 (withdrawn plea of guilty, held improperly 
properh' ha\'e been exduded); 189G. Barrett r. admitted); 19W. State v. Carta. 90 Conn. 79. 
Featherston.:>9 Tex, 5ti7. 35 S. W. 11.36 S. W. 9G At!. ,111 {assault to kill; defendant's with-
:l-15 (super~eded 'Illswer. admitted; Boots t·, drawn pletl of guilty. held admissible. merely n~ 
Canine. Ind .• followed; Huntl'r •. / .. diss .. in the an extra-judicial admission inconsistent with 
Civ. App. Ct.); I90!!. Houston E. & W. T. R. the present plea of self-defence; carefulopin-
Co. v. De Walt .. Uti Tex. 121. 70 S. W. 531 ion by Thayer. J.: two judges diss.): 1889. 
(former unamended pleading. receiwd); HJ03. State v. :'Ileyers. 99 1\10. 117. 12 S. W. 516 
Orange R. M. Co. v. :'IlcIlhenny. 3:3 Tex. Ci\·. (withdrawn plea of guilty. held improperly 
ApI>. 592. 77 S. W. 42s (abandoned pleadinl;. admitted); 1907. U. S. r.. Alonso. 8 P. I. i8 
admitted); 19Da. Texas & P. R. Co. 1'. Goggin, (plea of guilty on preliminary examination. 
33 Tex. Ch'. App. GG7. 77 S. W. 1053 (similar; admissihle; Tracey. J .• diss.); 
that it is not signed or sworn to by the party is For the ne~essity of corroboration to an 
immaterial) ; accused's extra-judicial confession. see post. 
Utah: 1896. Kilpatrick CO. I'. Box. 13 Utah § 2071. 
494.45 Pae. 629 (original allswer before amend- 3 .{ceard: la. 1893. Shipley 1'. Reasoner. 87 
ment. admitted); In. 555. 558. 54 N. W. 470 (explaining away 
Wa8hill(Jton: 1905. State v. Bringgold. 40 Cross 1'. Garrett. 35 Ia. 480, 4SG; Hanners t. 
Wash. 12. 82 Pac. 132 (accused's plea of guilty McClelland. i4 In. 31S. 323. 37 :-;. W. 389: 
before the justice of the peace. afterwards with- Brannum v. O·Connor. 77 Ia. 632.635.42 N. 'I';. 
drawn. admitted); 504); IS9G. Leach t. Hill. 97 Ia. 81.66 N. W. 
Wi.sCOMin: 1875, Lea\'itt v. Cutler. 37 Wis. 46, G9; Me. WOG. Liberty c. Haines. 101 Me. 402, 
53 (original and first am~nded answer. in an G4 Atl. Gtili (1Ittorney's letter. not offered in 
action for breach of marriage-promise. held evidence. but merely placed on file for a motion. 
inadmissible to enhance damages); 188G. not regarded as introduced); "cbr. 1895. 
Folger v. Bo~·inton. ui Wis. 447. 30 N. W. 715 \Voodworth t·. Thompson. 44 Nebr. 311. 6!! 
(original complaint under oath. in an action for N. W. 450; 1905. Waapke & K. Co. 11. Schmoel-
a crop-coutract. held admissible" by way of ler & M. P. Co .• 82 Nebr. 716. I18 ~. W. 
impeachment or as admissions of the plain- 652 (but not when the amendment ""as made 
tifis"); 189G. Lindner 1'. Ins. Co .• 93 Wis. 52G. after trial bt'gun); Wi". 1886. Folger r. 
530. 67~. W. 1125 (\oss by fire; portions of the Boyinton, G7 Wis, 447. 30 N. W. 715 (ee(' 
answer withdrawu by the defendant. held re- quotation 8upra). 
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tiffs was as to the contract. This was to prove the admissions of the plaintiffs as to what it 
was, and therefore should have been introduced as any other testimcmy in the case, 50 as to 
give the plaintiffs a chance to explain such an admission. But that old complaint, not then 
being the complaint in the cause, should of course be introduced in evidence like the records 
in another case. . " To read that complaint to the jury would not be reading any part 
of the pleadings in the cause. either to ascertain the issues or the nature and scope of the 
action. I never heard of such a practice as here attempted, and in my opinion it is as illogi
cal as it is unlawful." 

3. Vicarious Admissions (by other than the Party hjmself) 

§ 1069. In general. Admissions, in the sense here concer::lcd, are merely 
the prior assertions of the party, which, being inconsistent with his present 
claim, serve now to discredit it by their dis'crepancy (ante, § 104:8). How, 
then, can the utterances of any other person than the party himself serve for 
that purpose? In other words, how do other persons' statements become 
receivable as vicarious admissions? 

Three different modes suggest thcmselves as possible. tmellt, 
Of .. T£fl!c(J1!-~fJ, the party ma;y designat~ a person whose utterance h to 
beforehand as 'correct, and this utterance, when made, thus rcpresents the 
party's own belief. By adoption, the part~· may assent to a statement 
already uttered by another person, which thus becomes effectivelY the 
party's own admission. By prit!ify of interest and b~· agency the partj"S 
rights may in the substanth'e lav.·bEi affected by the acts of another person, 
and thus the other person's admbsions may equally be available evidentially. 
These various modes may now be noticed in order; though it will be found 
that some classes of statemcnts ha\'c to be considered from more than one of 
these three points of view. 

§ 1070. Admissions by Reference to a. 'fhird Person. If a party, instead 
of expressing his be!;,} in his own words, names another person as one whose . 
expectcd utterances he appro\"cs bcforehand, this amounts to an' anticipa
tory adoption of that person's statement; and it becomes, when made, the 
party's own. This species of admission is well recognized,l though not fre-

§ 1070. J ElIGLAND: li!J4. Lloyd r. Willan. "desired him to en'luire of J. about it". J. being 
1 Esp. 178 (defendant proposed to pay. if the 11 person who had paid money; Jones' etate-
plaintiff's porter would make nn affidavit of the ment held admissible); 1808. Viil.liams r. 
delh'ery of the goods; the affida\·it. was made; Innes. 1 Caml}. :mt (defendant's I<}tter told the 
the defendant was then" preclUded from going plaintiff" if she wanted nny fll~ther information 
into any evidence whate\'er on the case". on regarding the affairs of the de~eased. she shOUld 
the ground of • mala fides' and of unfairness in apply to a Mr. n." ; L. C. J. Ellenborough: "If 
probing aD opponent's evidence); 1804. Burt a man refers another upon aily particular busi-
•. Palmer. 5 id. 1·i5 (defendant. on a demand ness to n third person. he is bound by what this 
made. said "You must apply to J. A .• and third perBon says or does concerning it. as Dluch 
he will pay yOU"; A.'s admis~ion received; as if that had been said or done by himself") ; 
"where a person is referred ·~o. to settle and ad- 1822. Garnet v. Ball. 3 Stark. 160 (trover for a 
just any account or business. what he says. if it horse; the plaintiff had said .. that if the de-
is connected with the business which is referred fendant would take his oath thilt the horse was 
to him. is evidence "); 1806. Daniel v. Pitt. 1 his. he should keep him"; the fact of the de-
Camp. 364 note (defendant said. "If C. wiiI fendant's affidavit being mllde was received) ; 
say that he did dcliver the goods. I will pay 1828. Hood v. Ree\·c. 3 C. &: P. 532 (defend-
for them"; C.·s statement held admissible); ant's letter "I refer you to him thereon", mean-
1807, Brock 1). Kent. 1 Camp .. note (def(!ndant ing one R .. held to admit H.'a statement re-
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quently available, In earlier times it had a prototype in a not uncommon 
contract-clause among merchants by which the obligor bound himself to per
form when one or more specified persons should make an oath that certain 
facts existed, upon which the obiigation became due, irrespective of the truth 
of the Sworn statement; and litigation over such contracts was not infrequent 
up to the time of the Stuarts.2 This admission by reference brings us-, indeed, 
close to the principle of awards b~· arbitrators; for, though the validity of 
the award rests on a contractual basis (ante, § 1056) yet the process is one of 
reference to a third person's pronounceroent.3 

Admission by reference differs from admission by adoption in that in 
the latter form the third person's statement is already made; the varieties 
of this form we now proceed to consider. 

§ lOil. Third Person's Sta.tement assented to by Party's Silence; General 
Principle. 'Qui tacet consentire videtllr " H silence gives consent", are an
cient maxims, which have ever been taken to be unquestioned and have a 
larger scope than their anplication in the law of e\'idence, But, like all max-. 

• • 
ims, they merely sum up a broad principle, and cannot serve, without decided 
qualification, as practical and precise rules. Silence implies assent to the 
correctness of a communication, but on certain conditions only. The general 
principle of Relevancy (ante, § 29) tells tiS that the inference of assent may 
safely be made only when no other explanation is equally consistent with 
silence; and there is alwa~'s another such explanation namely, ignorance, 
or dissent unless the circumstances are such that a dissent would in or
dinary experience have been expressed if the communication had not been 

specting the account, though H.'s statement Chapman r. Twitchell, 37 !\Ie. 59 ("Twitchell 
was made at another time; "auything that he can show yoU where the corner is"; T.'s show-· 
says about the IIccount is admissible "); IS:36. ing admitted); N. Car. 1878, Lambert t1. 

SybraY t'. White, 1 M. & W. 4:JS (injury to II People, 6 Abb. X. C. 181. 193 (statements held 
horse; defendant said that if a miners' jury I:ot on the facts an admission by reference): 
would say that the shaft where the horse was N. Dak. 19Q7. State r. Werner. 16 N. D. 83. 112 
killed was his, he would pay: the miners' N. W. liO (conversation in which the defendant 
verdict receh'ed to charge the defendant: referred a third person to a doctor for informa-
.. the jury arc in the nature of his aC"redited tion, allowed to be proved by the doctor, though 
agents"): 1884. R. t. Mallory. 15 Cox Cr. 45 tl:.e doctor's own knowledge might have beP'1I 
(knowing receipt of stolcn goods: the defend- prh'i1eged); N. J. 1904, Skidmore ~. Johnson, 
ant referred the police to his wife for r. list of the 70 X. J. f •. 674. 57 Atl. 450 (a letter'Wi'ittcn by 
prices and dates of purchase of the goods. the defendant's daughter, which he had 
stating that he did not know them. and the directed her to write. "without her telling what 
next day the wife handed the polke the list in to write or being told what she did write". 
his presence: the liilt was received. as an ad- admitted). 
mission of the pricc8 and daws). The following ease bclongs somewhcre hore: 

UNI"l"ED ST.\TES: Federal: 1869. Allen t. 1895. State v. Kent. 4 N. D. 577. 62 N. W. 631 
Killinger. 8 Wall. 480, 486 (rule recognizl'd); (the witness had written at defendant's die-
Conn. 1856, Chadsey r. Greene. 24 Conn. 562. tation a certain nccount. which he was allowed 
572 (warranty of a horse: statements of N., to to read nnd hand. in, as embodying the derend. 
whom dcfcndllnt referred plaintiff for informa- ant's admission). . 
tion as to defendant's responsibility. received) ; 2 See some early examples cited ante. § 7 a 
Ga. Rev. C. 1910. § 5778 (third person's ad- (contracts to alttlf or wah'e the rules of evi-
missions rocoivable. "when the part~· refers to d(!I\ce). 
such third person for infOrmation"): Ky. 19M. I Distinguish the Question whether the 
Drake v. Holbrook, - Ky. ,7S S. W. 158 par/y's oU'n siait"l1len/s. made to arbitrators, 
(defendant told F. to tell th:. witness "anything may be cXcluded as being made with a \;ew 
1 wonted to know": admitted); Me. 1853. to compromise tc:me. ~ 1062, note). 
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correct. This much has always been conceded judicially when thc question 
has been presented. 

But the force of the brief maxim has always been such that in practice 
(and especially in the original English tradition) a sort of working rule grew 
up that whatever was said in a party's presence was recei\'able against him as 
an admission, because presumably assented to. This working rule becamc 
so firmly entrenched in practice that frequent judicial delh'crances became 
necessary in order to dislodge it; for in this simplc and comprehensive form 
it ignored thc inhel'ellt qualifications of the principle. These qualifications, 
in var~'ing phraseology. are expounded in the following passages: 

1826. DtJ~CA~, J .. in Moore v. Smith, 14 S, & R. :388, 1!J3: "The reason why this species 
of evidence is given is be('ause the party hy his silence is sllpposecl to acquiesce. 'Qui tacet 
consentire videtur.' That presupposes a declaration or proposition macle to him which he 
is bound either to den~' or to aclmit. . .• [In the present case), the only e,,;dence is that he 
was present at the view [of the lancl); that he was on the land. the tract; and he was acting 
as chain-carrier [when remarks were made by the litigants], This is quite too loose. Two 
men, at this rate, might talk a third out of his whole estate, with a \\;tnes5! ~othing can 
be more dangerolls than thi.-; kincl of evidence. It should always be received with caution; 
and ne\'cr ought to be unless the evidence is of direct declarations of that kind which nat
\Il'ally calls for contradil'tion. sOllie assertion made to the man \\;th respect to his right, 
which by his silence he aequiesces in." 

1838, PHELPS, ,J., in f'ail v, Strong, 10 Vt. ·15i, 463: "It is sometimes said that, if a fact, 
which makcs against the party, is stated in his presence, and is not contradicted by him, 
his silence raises a presumption of its truth. To this position we cannot accede. The mere 
silence of the party crcates no evidence, one way or the other. There are, indeed, cases 
where the silence of the party creates II presumption or inference against him; but this 
pre~umption derives all its force from the circumstances, under which the statement is made, 
which may call for a denial. If the party is under a moral or honorary obligation to disclose, 
or if his reputation or interest is jeoparded by the statement, he has a strong inducement to 
deny it, if he can do so with truth. His silence, under such circumstances, affords an in
ference against him, which is more or less strong, in proportion to the inducement to make the 
denial. But even here, thc evidence, thus cr(;:1ted, rests altogether upon the attendant 
circumstances. If, for instance, the party be engaged in defending his reputation or his 
rights, an assertion, bearing upon the subject under discussion, and unfavorable to him, 
calls for a denial, and if there be not a dcnial, a presumption of its truth ariscs. But we know 
of no obligation upon the part~· to answer every idle or impertinent inquiry. He has the 
right to he silcnt, unless therc be good occasion for speaking. We cannot admit that he is 
bound to disclose his private affairs, at the suggestion of idle curiosity, whenever such curi
osity is indulged, at the hazard of being concluded by every suggestion, which may be 
suffered to pass unanswcred. The true rule we understand to be this. Evidence of this 
chararter may be pcrmitted to go to the jur~', whenever the occasion, upon which the dec
laration is made in the presence ,A the party, and the attendant circumstanc'es, call for 
serious admission or denial on his part; but the strength of the evidence clepellds altogether 
upon the force of the circumstances and the motives. which must impel him to an explicit 
denial, if the statement be untrue, But if no good rcason exist to call for disclosure, and the 
party decline to enter into useless discussion, or answcr idle curiosity, no legitimate inferenc(' 
to his prejudice can be drawn from his silence." 

18H, REDFIELD, J., in Mattocb v. Lyman, 16 Vt. 113, 119: "It to have been gen-
erally considered that all conversation had in the presence of a party, in regard to the sub
ject of litigation. might properly he given in evidence . 0 the jur~·. . .. Thcre are many 
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cases of this character when one's silence ought to conclude him. But when the claim is 
made for the mere purpose of drawing out evidence, as, in the present case, it is obviou5 
must have been the fact, or when it is in the way of altercation, or, in short, unless the 
party asserting the claim docs it with a view to ascertain the rlailll of th(' person upon whom 
he makes the demand, and in order to know how to regulate his own conduct in the matter. 
and this is known to the opposite party, and he remains silellt, and tl,ereby leads the ad
versary astray. mere silence is, and ought to be. no ~round of inference against anyone. 
The liabilities to misapprehension, or misrccollection, or misrepresentation are such, that 
this silence might be the only security. To say. under such a dilemma, that silence shall 
imply assent to all which an antagonist lIJay sce fit to assert, would im'olve an absurdity 
little less gross than some of the most extravagant caricatures of this caricature-loving age. 
With some men, perhaps, silence would be 50me ground of inferring assent, and with others 
none at all. The testimony then would depend upon the character and habits of the party, 
- which would lead to the direct trial of the parties, in5teacl of the case." 

18·1i, SIl.~W, C. J., in Com. v. Kellney, 12 )letc. 235, 2:3i: "In some cases, where a similar 
declaration is made in one's hearing, and he makes no reply, it may be a tacit admission of 
the facts. But this depends on two facts: first, whether he heurs and understands the 
statement, and comprehends its bearing; and secondly, whether the truth of the faets em
braced in the statement is within his own knowledge, or 1I0t; whether he is in such a situa
tion that he is at liberty to make any reply; and whether the statement is made under 
such circumstances, and b~' such persons, as naturally tu call for a reply, if he did not intend 
to admit it. If made in the course of any judicial hearing. he could not interfere and deny 
the statement; it would be to charge the \\;tness with pcrjur~', and alike inconsistent \\;th 
decorum and the rules of law. So, if the matter is of something not within his knowledge; 
if the statement is made by a stranger, whom he is not called on to notice; or if he is re
strained by fear, by doubts of his rights, by a belief that hi" security ",;11 be best promoted 
by his silence; then no inference of assent cnn be drawn from that silence. Perhaps it is 
within the province of the judge, who must consider these preliminary questions in tht! first 
instance, to decide ultimately upon them." 

1891, BOWE:-:, L. J., in Wiedemann v. Walpole, 2 Q. B. 534, 539: "There must be some 
limitation placcd upon the doctrine that silence when a charge is made amounts to evi
dence of an admission of the truth of the charge. The limitation is, I think, this: Silence is 
not evidence of an admission, unless there are circumstances which render it more reasonably 
probable that a man would answer the charge made against him than that he ",ould not." 

These limitations cannot be questioned in point of abstract principle. But 
it is perhaps questionable whether the specified conditions should be required 
to appear in a particular case before receiving the third person's statement 
made in the party's presence. Such strictness was proper enough in earlier 
days, up to fifty years ago, when the part~· himself was disqualified as a wit
ness and therefore could not by his own testimony protect himself against 
undue inferences drawn from his silence. But to-day there is ample oppor
tunity thus to counteract the risk of misconstruction; moreover, the rigid 
enforcement of the conditions above specified would tend to introduce tech::. 
nicalities and to cumber the issues. It would seem to ... be better to rule at " ... ~.-." _. ,---.,~-........ ~ .. ---... ,--, 
least that any fitatement made ;11 the party's presence and he.aring is.receiv-
able, unless he can show that he la.cke:ct eitJierthe--oj)rjortunity or the motive ; 
to deny its correctness; thus placing upon the opponent of the evidenc~ ... th!:!.) 
blU·dlW of shmviBg w the judge i1~. impropriet~·. But the b~rden is in prnc:
tice generally left upon the proponent tu show that the reqUisite condition:; 
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existed; 1 though the middle course is :;ometimes taken of leaving the ques
tion to the jury.2 

§ lOi2. Same: Specific Rules; Statements made during a Trial, under 
Arrest; Notice to Quit; Omission to Schedule a. Claim, etc. (1) The ap
plication of the general principle is of course commonly attended by little diffi
culty; and such doubt as lJ1a~' arise depends on particular circumstances not 
leading to an." specific rule. :Ylust of the rulings cannot properly serve as 
precedents. 1 

§ 1071. 1 IS94. People r. ~Iallon. 103 Cal. 
513. 51-1. :~i Pal'. 51:!; 185!). Drumright I'. State, 
29 Ga. ·1:~0; 1911. Gibbn/l~ 1'. Terr .. 5 Okl. Cr. 
212. 115 Pae. 1:!(J; lUOu. State r. Sudduth. i·l 
S. C. 49S. 54 S. E. 101:3. 

Where all conditions exist except that it does 
1I0t appear whether the party was silclll or 
denied. an objection based on this point must 
specifically point it out at the time (applying 
the principle of § 18. n. 21. alllt'): 1\108. Ray
mond v. State. 154 Ala. 1. 45 So. SIl5 (~Ic
Clellan. J .. diss.). 

Compare other cases in the next section. 
• 1824, State v. Perkins. 3 Hawks N. C. 37i 

(whether the defendant was by intoxication in
capable of understanding what was said to him 
held properly left to the jury). 

§ 1072. 1 ENOLAND: 183-1. Hay~lep v. 
Gymer. 1 A. & E. 162 (plaintitT's 5tatement~ as 
to a gift. receh'ed because mad" to the ddend
ant without dis"ent); ISii. 13es"t'ia 1'. Stern, L. 
R. 2 C. P. D. 265 (breach of marriage-prumise; 
defendant's silence when taxed hy tht' plaintiff 
with a promise. admitted. and also suffidcnt to 
go to the jury as ('orrohoration under the stat
ute); 1892. R. v. ~1itchcll. Ii Cox Cr. 50:1. 50S 
(dying dedarations in dcfendant'~ prescncll ex
eluded. because a denial nt that moment was 
not to be er.peeted). 

UNITED STATES: Federal: 1853. Turner v. 
Yntes. 16 How. 1·1, 2i (declnr:ltions admitted 
hecause they were .. of such a character and 
made under Buch eircumst:m"es as imperath'ely 
to have required them to deny their correctness 
if tht'y were untrue"); 11l09. Hauger t'. U. Soo 
4th C. C. A., 173 F(·d. 5·1, 59 (defendant's wife's 
statements. in his presence. to the arresting 
officer. excluded) ; 
.<tlabanla: 1858. Fuller t·. Dean, 31 Ala. 65·1, 
657 (slander); 1876. Campbell r. State. 55 Ala. 
80.82 (larceny); 1876. l\lutthews r. State. 55 
Ala. 1S7. 19-1 (rape); 1886. Williams v. Rtate. 
81 Ala. 1. 6. 1 So. 1 i9 (homicide; co-defend
ant's doclarutions, admitted); 1S95, Peck v. 
Ryan, 110 Ala. 336, Ii So. i33 (claim to a 
debt); 1902. Davis v. State. 131 Ala. 10.31 So. 
569; 1919. Braxton 1'. State. 17 Ala. App. 167. 
82 So. 65i (wife's silence in prt'sen('e of hus
band's statement that she had sold the whisk\'. • 

not admitted); 1921. Delaney v. State. 204 
Ala. 685. 8i So. 1S3 (general prineiple dis
cussed. in application to accused's silence dur
ing conversations of accomplices) ; 

CaliJumia: C. C. P. § lSi2, par. :3 (" un act or 
declaration of another. in the presence and 
within the observation of a party. and his 
conduct hi relation thereto", is admissible); 
18H7. People D. McCrea. 32 Cal. (JS; 18i(J. 
People v. Ah Yute. 53 Cal. 61:3; 1895. People v. 
Young. lOS Cal. S. 41 Pac. 281; 1S!)Il. Tibbet 
1'. Sue. 125 Cal. 544. 58 Pac. 160 (statement 
"hout a loan to a third person); 1906. People r. 
Weher. 149 Cal. 325, 86 Pac. 6il (a mother's 
statement in the defendant's presence, ex· 
c1uded); WlO. Snowball's Estate. l5i Cal. 
301, 10i Pac. 598 (statements of ill-treatment . 
by testatrix in the presence of an heir. admit
ted); 1910. People v. Rollins. 1-1 Cal. AIlP. 1:3-1. 
III Pac. 123 (e\'asi\'e replies upon hearing let
ters read aloud to him; the letters admitted) ; 
ConructiclIt: 1921. Kelly v. Waterbury, 96 
Conn. 49-1.114 Atl. 530 (negligence of employee) : 
Florilla: 1903. Weightno\'el t'. State. ·16 Fla. 1. 
:35 So. S56 (physician charged with abortion) ; 
Gnuroia: Code 1910, § 5iS2. P. C. § 102H 
(" acquiescencc or silence. wheu the circum
stllllces require an unswer or denial or other 
conduct. may amount to an admission ") ; 
ISH. Carter 1). Buchannon. 3 Ga. 513. 521 
(" what oue party says to another without 
contradiction is admissible. but what a stranger 
says to a party may. al though uneon tradieted. 
not always be evidence "); 1857. Morris r. 
Stokes, 21 Fla. 552. 571; 1859, Block 'C. Hicks. 
27 Fla. 522. 524; 1859. Phillips v. State. 29 
Fla. 105. lOS; 1874. Markham 1). O·Connor. 
52 Fla. 183. 197; 18(J1. Small I). Williams, 87 
Fla. 681. 685. 13 S. E. 5S9; 1892. Giles v. Van
diver, 91 Fla. 192. 194. 17 S. E. 115; 1899. 
Chapman r. State. 10(J Fla. l5i, 3-1 S. E. 36(J 
(certain \'ague threuts of a wife in defendllnt'~ 
presence, excluded); 1895. Ware v. State. 116 
Fla. 34!l. 2:~ S. E. -110; 1903. Graham r. State. 
118 Fla. 80i. 45 S. E. 616 (mere silence when 
arrested. excluded) ; 
ll/inoi-ll: 1(J06. Kcvern v. People, 224 Ill. 1 iO. 
79 N. E. 5i-1 (rape; the father's repetition to 
the accused of his daughter's charge against 
him. admitted, but onh' .. in substance". and 
not the precise words; this is tri\'ial and un
sound; three judges dies.); 1918. Pederson c. 
Mixon. 28-1 III. 421. 120 N. E. 323 (avoidance of 
deeds; lawyer's interview with the wife· 
grantor. in the husband's presence. not re
ceived); i91S. People r. Bt'rger. 28·1 m. ·17. 
119 N. E. !li5 (keeping a disorderly hou",,); 
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Indiana: 1S;-l, Pierce t·. Goldsberry, a5 Ind. 
317. :320; 1876. Blessing 1'. Dodds. 5:3 Ind. 
95. 101; 1884. Surber v. State, 99 Ind. 71, 7:3; 
1888, Conway v. State, 118 Ind. 482. 485. 21 
~T E ')~5' 6~. • -'~ • 

I01&a: 1915. Geddes v. McElroy. 171 la. 633. 
154 X. W. 320 (failure to claim consideratif)n 
of u note) ; 
Kentllcky: 1898. Franklin t'. Com., 105 Ky. 
237, 48 S. W. 986; 1900. Eaton r. Com .. 122 
Ky. 7. 90 S. W. 972 (g'lneral rule stated); 
1906, Finch v. Com.. K~·. , 92 S. W. \140 ; 
.\/a8sa.chllsetts: 1839, Com. r. Call. 21 Pick. 
515. 521 (accomplice's statements); 1854. 
Bo~ton & W. R. Co. v. Dana. 1 Gray 83. 104; 
185-1. Com. t·. Harvey, 1 Gray 487; 1861. 
Larry v. Sherburne. 2 All. 34 (plaintiff's silence 
when offered payment by a third person. held 
lint an admission of that person's liability); 
18ti2. Hildreth r. "lartin. a All. ail (preceding 
case appro"cd); 1879, Drury t·. Hen·ey. 126 
!\Iass. 519. 522 (not admissible .. unless the 
circumstances are such that a denial would 
naturally be expected or an explanatiml of rome 
B'Jrt would naturally be called for "); IS7!). 
Whitney v. HoughtQn. 127 Mass. 527; lSS3. 
Com. v. Brailey. 1:34 Mass. 527. 5aO; lSS8. 
Com. r. Funai. 146 Mass. 570, 16 ~. E. 458; 
1895. Com. v. l\-1cCabe. 163 Mass. 98. 39 ~. E. 
777; 1901. Com. v. O'Brien, 179 Mass. 53a. 61 
1\. E. 213; 
M ichiaan: 1895. People r. Fowler. 104 :\Iich. 
449, 62 ~. W. 572; 
Minnesota: 1907. State r. Quirk. 101 :-'1inn. 
:33·1, 112 N. W. 400 (defendant's silence when 
his wife stated why he killed, admitted) ; 
'\Ii~8issippi: WH. Riley v. State, 107 !\Iiss. \ 
000.65 So. 882 (wife and husband. charged with' 
a murder, the wife already tried and convicted; 
the wife says to him ... You b.-now you killed 
that man and made me take it on myself", 
and he answers, .. Hush, Bessie. if you go to the 
penitentiary. you won't be gone over 6 months 
before you get a pardon; but if they con\;ct 
me. they will hang me"; excluded, on the 
theory that .. it is not always conducive to 
domestic peace for a husband to contradict th 
statements of his wife": a snap of the fingers 
for sllch reasoning; Reed, J., diss.) ; 
!o/i.~80Ilri: 1896, State v. Hill, 134 Mo. 663, 36 
H. W. 223 (the party. when ('harged with being 
the father of a child, "kinder luughl'd"; ad
mitted); 1911, State v. Lovell. 235 Mo. 343. 
138 S. W. 523 (by decoased. in defendant's 
presence, admitted); W16, State ex reI. Tif
rany I). Ellison, 266 Mo. 604. 182 S. W. 996 
(malpractice; defendant physician asked his. 
clerk if she had the record in the M. C. case. 
and she answered .. yes, the school-teacher thllt 
you dropped iodine in her eye and ;:lUt it out" ; 
excluded; Walker, J., diss.; the opinions 
argue the question elaborately) ; 
Montana: Re\·. C. 1921. § 10531, par. 3 (like 
Cal. C. C. P. § 1872); 
Nell' Hampshire: 1860, Corserr. Paul, 41 N. H. 
24, 29 (demand of payment or a note) ; 

New Jersey: Ih57. Donnelly r. State. 26:-\ .. 1. 
L. 463. 504. G01, 612 (dying declarations a~ 
to the deceased's assailant; admitted); 1900. 
State r. Johnson. 73 :-\. J. L. lll9. 63 Atl. 12 
(liquor at a polling-place; remarks about it in 
defendant's pre,;ence. admitted); W:W. State 
c. :\lorris. ll4 N. J. L. 1<1. lOb Atl. 7G5 (keeping 
a disorderly house; statement of inmates of the 
house. made in the defendant's hearing. ad
mitt"d); 1921. Ollert \', Zi@lJell, . N. J. L. , 
114 Atl. :35G (personal injury; deceased wife's 
statement. charging defendant with negligence. 
made in his presence. admitted) ; 
New York: 1S87. People 1'. Driscoll, 107 N. Y. 
414,42·1. 14 N. E. 305 (similar to Donnelly 1'. 

State. N. J.); 1900. People r. Page. lG2 N. Y. 
272, 56 N. E. 750 (rape; silence when told by 
II third person that the prosecutrix was charging 
the ddendant with the rape, excluded; un
sound); 1902. PeOI)le r. Smith. 172 N. Y. 210. 
64 N. E. 814 (there must he a motive to respond 
or to act); 1!J0:3. Seidenspinner v. Metrop. L. 
Ins. Co .• 175 N. Y. ll5. 67 N. E. 123 (receipt of 
sick benefits is an admission by the beneficiary 
of sickness existing at. the time); 1903. Stecher 
Lith. Co. t·. Inman. 175 N. Y. 124. 67 N. E. 
21:3 (there must be a moth'e to reply; applying 
this to n third person's statements as to de
fective gOf)ds; Parker. C. J .. and two others. 
diss .• oa the wholly untenable ground that such 
c\id~ncc is ndmi."-~ibl~ only in crhuinal cases) ; 
.\·orth Carolir.a: 1Sii. Francis r. Edwards, ii 
N. C. 271. 274 (ul;answerl'd remarks of an in
to:{icated person. treating defendant as u 
partner. held not admissible); 1883, Guy ~. 
Manuel. 89 ~. C. 83, 9G (declarations of II 

bounddr~·. in the defendant's presence, before 
he had an interest. excluded); 1899, Webb r. 
Atkinson. 124 X. C. 447, 32 S. E. 737; 1902, 
Virginia C. C. CO. r. Kin·en. 130 N. C. 161. 41 
S. E. 1; 1913, Boney r. Bf)ney. 161 X. C. 614. 
77 S. E. 784; 
North Dakota: 1898. Paulso Mercantile Co. 
11. Seaver, 8 X. D. 215. 77 X. W. 1001; 
Ohio: 1915. Hoo\'er r. Stat(!. 91 Oh. 41. 109 
N. E. 626 (accusations made by the defendant's 
d);ng wife and the mother-in-law, at the bed
side, admitted) ; 
Oreaon: 1922, Johnson r. t:ndef\\'ood, 102 Or. 
680. 203 Pac. 879 (personal injury; stat(!ments 
to an officer by the participants in defendant's 
presenClI, admitted) ; 
Pe7ln8111va7lia: 182(). Moore r. Smith. 14 S. & 
R. 388. 392 (coll\'ersation between two others. 
in defendant's presence, during Ii sur ley, not 
admitted; see quotation 8/lpra); 1847, Me .• 
Clenkan v. Mc:-'IiIlan. 6 Pa. St. 366; 1919, 
Com. v. Brown. 264 Pa. 85, 107 At!. 676 
(silence when the victim f)f a homicide was 
asked in defendant's presence who Ehot him, 
and named thl' defendant. admitted) ; 
Philippinr. Islands: C. C. P. 1901, § 298, 
par. 3 (like Cal. C. C. P. § 1872); 1903. U. S. r. 
Muyot. 2 P. I. Iii (embezzlement; inference 
not drawn from accused's silenre while his 
mother was negotiating for a settlement) ; 
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Among the COIUIUUIll'I' classes of cases, it may be noted that It tenant's ,qilence 
IIpon receiving a notl~'c to qllit was formerly a C01111110n instance of the prin
ciple's appli('atioll.~ Under this principle, also, comes the inference frol11 
a part:,' s omission to file a. claim, or defence in a list of debts or the like,3 
though this is is s0111etimes hardly to be distinguished from the analogous 
instances of silcnce at a trial (infra, par. 3), failure to answer a letter (post, 
§ 1073) and failure to delll! in a. pleading the opponent's ([ssertion (a.nte, § 1066) ; 
distinguish also the infel'cnc'e, frol11 a part~··s failure to testify or to mal'c 
cOil/plaint, of his consciousness of the weakness of his cause (al1te, §§ 284, 289), 
where the inference docs not im'olve an assent to a third person's statement, 

Porto Uico: He\·. ~t.. & c. WII, ~ 1403, par. 3 waiver of default ill payment: 1810, Doc 1'. 

(like Cal. C. C. P. § 1l;7Z. par. :l); Cal\·ert. :! Camp. 387. 
Soulh Carolina: 1l;:'!O. State r. Hawb. :! Xott 'E:-;aLA~D: 1811. Hart v. Xcwman. 3 
& McC. :l:11. :laG (gamin~; dl'f"lulant's silence. Camp. 1:3 (insol\'ent's failure to schedule a bill 
when called by oth,'r plaYl'rs with a certain uf exchange" is not enough to !,rCJ\'c that thc 
name. held to he eddcnee of hi" nallle); WOr,. amount was not then duc "); 1l;:;0. l\i,.holls r. 
State 1'. :\Iajor. 70 :-;. c. :1:--7. :;0 :-;. E. n (Iar- Downe~. 1 Mo. & Hob, 1a (exdllded; L. C. J. 
ccny) ; Tenterden: "Can it he allowed that a party 
Sotlth Dakola: I!IUG.l;tal .. ,'. :\lull~ef)n.:!O S. D. ,hall he admitted to claim. in a ,.ourt of justice. 
61Z. lOS X. W. 55:! (iuI·""!.; tIl<! flltl",r',; "ilellre a debt. after luwing on oath dedared there was 
when charged by the dall~hter a" her child', none ~uch'l ,. Counsel then cited .' a similar 
father. in the pre!'£'nce of a Children's HOIlIl' ('ase in which Lord Ellcnborollgh had said that 
agent. admissihle) ; th£' defendant's luwing cheated his nssignees 
Tennessee: 1005. Phelan r. Stnte. 114 Tenn. was no rt'ason why another person should cheat 
4!:i3. ~S S. W. 10·10 (defendant's silence. just him" (which was ht'gging the qllestion); 
after a hornic·ide. whell his wife stated that /1<' L. C .. J.: .. I cannot assent to that "); U:-;ITEl> 
had pro\'oked the affray; an C)\·t'r-stri(·t "pill- S','ATES: COrln. 1904, \V"tson r. Bigelow Co .. 
ion) ; 77 Conn. I:H. 58 Atl. 7·U (whether the 1If'-

Texas: HJU!J.l'rnwPII v. ~tate. 5ti Tex. Cr. 4S0. ('eptance of goods without protest is an ad-
120 S. W. SU7 (munlpr) : mission that they comply with the contract); 
Utah: 1003. State t·. :\lortCI15('1I. :!() Utah a1:!. 1U05. l\iehols t·. Xc\\' ilritain. ii Conn. 905. 60 
7:l Pac. 5GZ. G:l3 (,tatcnJ('llts mad" O\'cr till' Atl. G55 (failure to in~ludc an item in a claim of 
body of the depea;;c". admitted on the facts) ; dumages; infcrencC' allowcd): Ill. HJ04. People 
Vermonl: U;:!l;. Vail 1'. ~tr()I1/!. 10 Vt. 457. 46:1 0; rd. Hillel LC)d~e 1', Hose. 207 III. :l.~2. (;9 N .. 
(see quntatir,n sIll'ra); lS:1n. Gale ,'. Lincoln. E. 7G2 (St. 1901. May 10. upplied and held 
11 "t. 152. 155; 184-1. :\Iuttocks t'. Lymun. 1G constitutional; the statute makes a cor-
Vt. lla. 119 (sec quotation .• "pra); 1851. poration's failme to file an annual report 
Hersey C. Barton. 23 Vt. 685. 688 (statements 'prima facie' c\'idence of nOll-user); Me. 1878. 
to a third person in dt'fendant's prescnce. ele- Eaton v. l\ew England T. Co .• G8 Me. 63, 66 
eluded); 1896. State ". i\·lul:oon. 68 \'t. 289. 3.; «Jmission to claim the present propcrty in a 
Atl. 310. garnishee or trustee answer in another suit. 

: 1809. Doc t·. Biggs. 2 Taunt. 109 (silcJl('" receh'ed): Mass. 1850. Stc\'ens t·. Miller, 13 
on receiving a notic!> to 'luit. rerch'cd as evi- Gray 282 (plaintiff's settlement of a debt with-
denre of an admission of the term of tenancy) ; out mention of cO\lnterclaim arising from tht' 
1811. Doc 1'. Wombwell. 2 Camp. 5.59 (nr,tiee to samp transaction. admissible); Minn. 1917. 
tpllant to 'luit; his failure to object.. with hi;, Thaden r. Bagan. 139 l\linn, 46. 165 l\. W. S(H 
1:1!lguage at the time. held to be an admission (compensation for farm-land taken; the claim 
of the time of beginning of tenancy): 1811. being required by tax-law to be 1i3ted. the plain-
Thomas r. Thomas. 2 Camp. 6-17 (failure to tiff's failure to list it with the county auditor 
ohject. on person:>1 sen'ice of notice to quit. was e\;dcnce as .. an &dmission of non-owner-
m:>:.· be an admission; but it .. must depend ship"); Mo. 1010. StateD. Ledtt, 278 :1.10. 
upon circumstances"; e.g. the defendant might a72. 21:3 S. W. lOS; Pa. 1840. Miller '~. Heck. 
be illiterate. or the sen'er might have left too 9 Watts 439. ·145 «('xecutor's inventory. omit-
"oon for objection to he made): 1811. Doe r. ting a ('Iaim now made, n~cei\'ed); n. 1911. 
Forster. 13 East. 405 (the tenunt's knowledge of Dono\'an ,'. S(·lina~. 85 Vt. SO. 81 'Atl. 235 
contents and his dC)IllC:tnor may (1mount to an (owll('r~hip as Iwt.wecn husband und wife; the 
admission). Compure til!' rul" for an account husbaild's failure to make claim. admitted). 
rendered (pORI. § iOn). Com part' tIl(' rasps rited ante, § 284. which 

Distinguish the questiou whether the lalld- art' sClm<'timcs hardly distinguishable in pral'-
lord's receipt oJ rent u'ithoul prOlc.1 amounts to a ticc. 
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(2) By way of specific rule, carrying out the principle already examined, it 
is sometimes said that the proponent of the evidence m.ust show, not merely 
that the party was pTe8e11:.~ ~ .when the remark was made (and Ii presence" of 
course implies Ii proximity within a distance sufficient to permit hearing "), 
but also that the party actuall~ h,ell;rd .and .. understood what was said.5 But 
this seems too strict; the presence of a party"may'be 'asstimed to indicate that 
he heard and understood. So, also, it is sometimes said that the proponent 
must show that the party had hwwledge oj the Jact,~ stated, since otherwise 
he might have hesitated to contradict.6 This, again, is perhaps too strict, for 
a party's admission (as already noted in § 1053) is recei\'able irrespective of 
his personal knowledge. 

(3) On the other hand. if on the circumstances it appears that the party 
was in fact physically, di~abled from answering, his silence of course signifies 
nothing, ;nd the statement is jnadmissible.7 So, too, if the party had 
plainly no motive for respcindili'g, his silence permits no inference; and this 
is often the case where the statement is addressed to another person, and 
not to the party himself.s Much more is the silence without significance 

'This much is alwlLYs understood nowa- the accused when drunk. excluded) : Ind. 1893. 
da~'s: una. Gila Valley G, & N. R. Co. v. Springer r. Byram. 137 Ind. 15. 25. 36 N. E.361 
Hall. 232 U. S. 94.34 Sup. 2:!9 (person less than (remark made by the brother of the injured 
20 yards away: left to the trial Court): 190a. plaintiff. before the latter in the ambulance. 
People v. Philbon. 138 Cal. 530. 77 Pac. 650; admitted): N. J. 1913. State~. Kysilka. 84 
1905. State v. nasa. 72 N. J. L. 462. 62 Atl. 695 N. J. L. 6. 87 Atl. i9 (identification of the ac
(conversation In a hill); 18()5. Josephi v. Fur- cused by a witness speaking another language; 
nish. 2i Or. 260. 41 Pac. 424 (a conversation excluded); S. Y. 1897. People r. Koerner. 154 
held twelve feet away and around a corner out N. Y. 355. 48 X. E. 730 (remarks in the pres-
of sight. excluded). ence of Olle unconscious. excluded. though there 

• 1909. Sorenson v. U. S .. 8th C. C. A .• 168 wa~ evidence that he was shamming uncon
Fed. 785 (Weightnovel v. State followed. in 11 sciousness): R. I. 1903. State v. Epstein. 25 
ruling cwer-strict); 1903. Weightnovel v. State. R. I. 131. 55 At\. 204 (statements in the 
46 Fla. 1. 35 So. 856 (the defendant being out- presence of an acc'Jsed who was physically in 
side the room): 1880. Jones t'. State. 65 Ga. such suffering as to be probably unable to 
147. 150 (the statement must be made in his understand or reply. exduded). 
presence and hearing. and the witness "must • Ala. 1852. Lawson v. Stat;!. 20 Ala. 65. 68. 
be certain thereby that his att;!ntion was 80 (fornication; conversation in the presence 
arrested "): 1860. Queener v. Morrow. 1 Coldw. of the female defendant. as to the party to he 
Tenn. 123. 130 ("it is indispensahle that the charged by the doctor. just after the delivery 
party should have heard and understood the of the child. held inadmissible) : Ga. 1851. Rolfe 
statement"). v. Rolfe. 10 Ga. 143. 145 (excluded on the 

• 1841. Robinson r. Bien. 20 Me. 109; facts); 1906. Lumpkin v. State. 125 Ga. 
1838. Ed~'nrds v. Williams. 2 How. Miss. 846. 24. 53 S. E. 810 (excluded on the facts): 
849. Mo. 1890. State v. Mullins. 101 Mo. 504. 518. 

r Federal: 1896. Gowen t'. Bush. 22 C. C. A. 14S. W. 625 (remarks addressed to third persons 
196. 76 Fed. 349 (statements addressed to a in the defendant's presence. not admitted); N. 
plaintiff when he was semi-unconscious after an Car. 1882. State r. Kemp. 87 N. C. 540 (adul-
injury. excluded); 1906. Parulo v. Philadelphia tery: the children of the female defendant in 
&: R. R. Co .• 145 Fed. 664. 669. C. C. A. (re· her presence called the mule defendant "paps"; 
marks by a railroad employee to a physician in held un admission of parentage and therefore of 
the presence of the injured plaintiff. ex eluded) ; intercourse); Va. 1895. Fry v. Stowers. 92 Va. 
Ala. 1895. Dean v. State. 105 Ala. 21. 17 So. 13.22 S. E. 500 (a conversation in D's presence 
28 (remarks addressed to a party who WM shot but not addressed to him): W(U!h. 1907. State 
and unable to speak. excluded); 1899. Lulland 1'. Barath. 47 Wash. 28.3. 91 Pac. 977 (state
D. Brown. 121 Ala. 513. 25 So. 997 (conversa- ments by the injured person. made in adjoining 
tion in presence of defendan t while ill. ad- room and not addressed to defendant. excluded. 
mitted); .llrk. 1905. Bloomer t'. State. i5 Ark. under the cirrumstanccs; also statements re-
297. 87 S. W. 438 (statement in the presence o{ lating to matters prior to the aesault). 
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when a positive deterrent motive, such as fear, was operating upon the 
party.9 

Certain situations in particular may furnish a positive motive for silence 
without regard to the truth or falsity of the statement. Whether the fact 
that the party is at the time under arrest creates such a situation has been the 
subject of opposing opinions; a few Courts (for the most part in acceptance 
of an early Massachusetts precedent), by a rule of thumb exclude the state
ment invariably; but the better rule would seem -to. allow .some flexibility 
according to circumstances. lO But where the party is in a·couri-room, and a 

, 1858, Bob v. State, 32 Ala. 560, 565 (re
marks of white persons, in thp master's house. 
charging guilt upon a slave. whose shoe-tracks 
were being measured, excluded. because of his 
condition of "subordinntion and discipline"). 

10 The cases on both sides are as follows: 
ENGLAND: 1837, R. r. Bartlett, 7 C. &: P. 832 
(defendant's silence, when charged. while in 
custody, by his wife's remark to him, held suf
ficient to admit her remark); 1866. R. v . . Jan
kowski, 10 Cox Cr. 365 (silence on being iden
tified at the police station, admitted; but it 
"ought not to weight against him "); 1910, 
Thompsvn's Case. 4 Cr. App. 45 (accomplice's 
statement, read out by a policeman in the pres
ence of the accused, who immediately said, 
"This is a pack of lies"; held admissible; 
the opinion shows a most singular and ap
parently hopeless misunderstanding of the prin
ciples applicable to this class of evidence; on 
appeal, (1910J 1 K. B. 640, affirmed, but the 
opinion, while repudiating the extreme view 
that only statements expressly admitted to be 
true are receivable, holds that an~' statement 
read in the accused's presence is admissible 
subject to such weight as may be given, and 
ignores the vital fact that the accused here 
promptly denied the statement 'in toto'; 1910, 
Norton'e Case, 5 Cr. App. 7, 65, 2 K. B. 496 
(rape under age; the child made a charge in 
the accused's presence, whie.h he denied; held 
inadmissible; here an admirable opinion. by 
PickIord, J., accurately and fully expounds the 
principle); 1910, Atherton's Case,S Cr. App. 
233 (Norton's Case followed); 1911, Murtrie's 
Case, 6 Cr. App. 128 (similar); 1911, Hickey's 
Case, 6 Cr. App. 200 (similar); 1911, Stroud's 
Case, 7 Cr. App. 38 (Norton's Case followed) ; 
1914, Christie's Case. A. C. 45, 10 Cr. App. 141 
(per Lord Atkinson: ., a statement made in the 
presence of an accused person [under arrest), 
even upon an occasion which should be ex
pected reasonably to call for some explana
tion or denial fllOm him. is not evidence against 
him or the facts stated. eave so far as he accepts 
the statement, so as to make it in effect his 
own"; this is in theory an unsound statement; 
it would have been more correct to put it that 
the position of a person under arrest is not a 
position in which denial could reasonably be 
expected; because silence, where denial would 

" ~ ~. -, 
... -''' .... ~<t, 

be natural, is an .. acceptance" of it; Lord 
Moulton did not approve the above statement. 
nor Lord Reading; the latter two questioned 
in part the definition by PickIord, J.. ill 
Norton's Case). 

CANADA: 1892, R. v. Drain, 8 Manit. 535 
(assaulted person's statement in the presence of 
the accused under arrest, admitted). 

{baTED STATES: .4Ia/Jama: 1852, Spencer 
v. State, 20 Ala. 24, 27 (declarations by a sl:1\'e 
in defendant's presence, admitted); 1908. 
Raymond v. State, 154 Ala. I, 45 So. 805 
(larceny; the owner's statement, charging 
defendant under arrest, and not denied, admit
ted; approving the text above) ; 1913, Sim
mons r. State, Ala. ,61 So. 466 (statement 
in presence of accused under arrest. admitted) ; 
California: 1874, People v. Estrado, 49 Cal. 17 
(co-defendant's statement to a police-officer, 
admitted; the defendant being afterwards 
allowed to make his stntement); 1883, People 
v. Ah Fook, 64 Cal. 380, 1 Pac. 347 (statement 
of third person, admitted; 1898. People v. 
Doe, 122 Cal. 486, 497, 55 Pac. 581 (un
decided); 19m, People v. Williams. 133 Cal. 
165, 65 Pac. 323 (silence when under arrest. 
excluded on the facts); 1901, People v. Amaya. 
134 Cal. 531, 66 Pac. 794 (undenied charges 
made againet the defendant, under arrest, by 
the deceased on his death-bed, admitted; 
Com. II. Kenney, Mass .. explained, and the 
doctrine ropudiated that the mere fact of arrest 
excludes such statements); 1911, People ". 
Wong Loung, 159 Cal. 520, 114 Pac. 829 (ex
cluded on the facts); 1920, People v. Ollg 
Mon Foo. 182 Cal. 697, 189 Pac. 690 (homi
cide; Chinese accused, under arrest, in pres
ence of the dying man and his wife, who eharged 
him as the assailant; admitted); 
Conneciictd: 1922, State t'. Ferrone, Conn. 
-, 116 Atl. 336 (housebreaking; statements 
made by an officer to the accused while under 
arrest, and not replied to, excluded) ; 
Georgia: 1902, Simmons v. State, 115 Ga. 574, 
41 S. E. 983 (here oxcluded. the accused's hear
ing, ete., not being clearly shown); 1921, 
Johnson v. State, 151 Ga. 21, 105 S. E. 603 
(hOl.1icide; statement of an accomplice made 
to 8 deputy sheriff in jail in defendant's pres
ence, confessing the homicide. and not com
mented on by defendant in any way, excluded) ; 
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trial or other judicial proceeding is going on, his failure to deny statements 
made publicly by another person in the course of the proceeding would ob
viously admit of no inference against him, whether he attends as party or 

lllinoi3: 1913, Peoplc 11. Tielke, 259ll1. 88, 102 (defendnnt's wifc's statements made in his 
K. E. 229 (interview between the accused under presence to the constable arresting him, ex-
nrrest, his sister, two policemen, nnd the prose- cluded); 1906, Sf:.lte D. Richnrdson, 194 Mo. 
cuting nttorney; the sister's statements admit- 326. 92 S. W. 649 (State r. Foley followed) ; 
ted, ns being impliedly assented to by him) ; 1907. Stnte D. Kelleher. 201 Mo. 614. 100 S. W. 
1914, People t'. Pfanschmidt, 262 III. 411,104 N. 470 (statements by the deceased in the presence 
E. 80,1 (statements excluded on the facts); of the nccused under arrest. excluded) ; 
1921. People t'. Wilson, 298 III. 257,131 N. E. Nebr(UJka: 1907, O'Hellrll r. State. 79 Nebr. 
609; 513, 113 N. W. 130 (excluded. on the facts) ; 
Kentllcky: 1901, Porten. Com., Ky. ,61 S. New Jersey: 1921, St,,:,., 1'. Cluymonst. 
W. 16 (silence of defendant, under arrest, dur- N. J. L. ,114 At!. 155 (cnrna!' abuse; de-
ing an nccomplice's confession in his pI'esence, fendant's silence when the assaulted child 
excluded); 1904, Merriweather v. Com .• U8 identified him, admitted) ; 
Ky. 8iO, 82S. W. 592 (Com. v. Kenney, Mass., New York: 1874, Kelley v. People. 55 N. Y. 
followed; herc the defendant was under arrest, 565. 5i2 (that an accused is under arrest is no 
at a railroad depot, in the presence of spectators objection; here the identifying statement of the 
and fellow-prisoners) ; injured person was receh'ed; .. the declaration 
Louisiana: 1882, State v. Diskin. 34 La. An. was in substance a challenge to them to assert 
919, 921 (murder; silence when charged by the their innocence if they were not guilty"); 
dying man. not admitted; here the officer in 1900.People •. Kennedy.164N. Y. 449. 456. 58 
charge told the defendant to be quiet); 1887. N. E. 652 (identifying remarks, made in an-
State I'. Estoup. 39 La. An. 906. 908, 3 So. 124 swer to a police officer's inquiry, excluded. the 
(like the next case); 1899, State r. Sadler, 51 officer havilJg forbidden the accused to reply) ; 
La. An. 1:397,26 So. 390 (silence when charged 1901, People v. Wennerholm, W6 N. Y. 567,60 
while under arrest. inadmissible); 1901. State N. E. 259 (silence during statements to an 
r. Carter, 106 La. 407. 30 So. 895 (similar rule. officer just before arrest.'admitted; Martin and 
deceased's declarations. excluded) ; Bartlett. JJ .. diss.); 1902. People v. Smith. 
JIassachu~ett8: 1847, Com. r. Kenney, 12 172 N. Y. 210. 64 N. E. 814 (silence of husband. 
Mete. 235 (statements by an officer and by the under arrest, at the bedside of his wife, who was 
complaining party, not received under the femi-COllscious, the physician ha .. ing enjoined 
circumstances); 1866, Com. v. Walker, 13 All. !!i1ence. held not sufficient to admit the wife's 
570 (identification of dofendant by a witness. remarks and conduct); 1906, People I'. 

excluded); 1876, Com. t'. Brown. 121 Mass. 69, Cascone, 185 N. Y. 317. 78 N. E. 287 (de-
80 (statements Dot receivable, unless" he was cea5ed's statement, made in the accused'~ 
at liberty to reply", and the statement "was presence. excluded. because on the facts. the 
made by such a person and under such circum- parties being Italians but English also being 
stances as naturally call for a reply unless he used. it did not appear that the accused under-
intends to admit it"); 1877, Com. 11. Mc- stood questions and answers); 1911. People v. 
Dermott, 123 Maee. 440 (conversation between Conrow, 200 N. Y. 356. 93 N. E. 943 (here the 
an officer and the defendant's companion, ex- district attorney improperly recounted in detail 
eluded); 1892, Com. 11. Trefethen, 157 Me.sa. the accomplice's story to which the defendant 
180, 198. 31 N. E. 961 (rule in Com. 11. Brown had refused to make answer); 1920. People 11. 

approved; effect of equivooal replies, con- Cascia, Sup. App. Div., 181 N. Y. Suppl. 855 
sidered); 1902. Smith r. Duncan, 181 Mass. (robbery; eilence when under arrest and iden-
435.63 N. E. 938 (statements by a police officer tified by the victim 2nd his wife. admitted, foI-
to the defendant after an injury, but without lowing Kelley v. People) ; 
an est. :ldmitted on the facts); Ohio: 1881. Murphy v. State. 27 Oh. St. 628 
Michigan: 1920, People 11. Foster, 211 Mich. (two persons having stolen goods in their pos-
486.179 N. W. 295 (the mere fact of being in session were taken into custody; the remarks 
custody does not suffice to exclude) ; :·f one, to the officer, in the other's presence and 
Missouri: 1895. State v. Murray, 126 Mo. 611. on his behalf, admitted); 1904, Geigcr11. State. 
29S. W. 700 (defendant's brother, a codefend- 70 Oh. 400, 71 N. E. 721 (wife-murder; the 
ant. declared in the presence of the defendant, accused was brought before the chief of police. 
under arrest, that the latter was the one who under arrest, and in his presence his child of 
had fired the shot; excluded); 1898. State 11. four years recounted a story of the murder in 
Foley, 1-14 Mo. 600.46 S. W. 733 (silence when answer to questions of the police; his silence 
under arrest can never be receh'nblc ns an ad- was held not to admit this conversation; an 
mission); Hl05, State t>. Swisher, 186 Mo. I, 84 o .... er-strict ruling; the Court inappropriately 
S. W. 911 (State 11. Foley followed); 1905, stigmatizes the occasion as a "star-chamber 
State v. Ethridge. 188 Mo. 352. 87 S. W. 195 investigation ") ; 
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merely as witness; for in either case he is prevented by the dictates of decorum 
from making open interruption and he knows that he may at the proper time 
make all necessary denials: 1\ 

Pcnnllyl~ania: 1910. Com. v. Aston. 227 Pa. 
112, 75 At!. 10Hl (fuilure to deny accomplice's 
confession before chief of police, admitted); 
Rhode la/and: 1!J0a, ~t.ute r. Epstein. 25 R. I. 
131, 55 Atl. 20·\ (statemC'nts hy the injured 
person and the police. the accused being present 
under arrest, cxduded; narrow doctrine lip
proved) ; 
South Carolina: 1!J00. State 1'. Sudduth. 74 S. 
C. 498,54 S. E. 101:3 (dying "ictim's accusation 
of the accu,;cd in the jail, admitted); 1!J13. 
State ~. Mclnt.osh. !J4 S. C. 43!l, 78 S. E. 32i 
<excluded on the fact.s) ; 
South Dakota: 1!J17, State 1'. Guffey. 3!J S. D. 
84. 163 N. W. 679 (larceny; statements in the 
pJ'('scnce of officer~. admitted on the facts) ; 
TI.·/tncssfc: 180r.. Green 1'. Stute, !J7 Tenn. 50, 
3(; S. W. iOO (ronfession of an accomplice made 
within hearing. admitted) ; 
Texas: IS!JG. Gardner t·. State. - Tex. Cr. , 
34 S. W. !l45 (foll.)wing the Massachusetts rule 
of exclusion); lUOI. Funderburk ~. State. -
Tex. Cr. ,01 S. W. 39:3 (same); 1001. 
Weaver v. State, 4a Tex. Cr. a40. 65 S. W. S:J4 
(same); 1910. Courh t'. State. 5S Tex. Cr. 60S. 
126 S. W. liG6 (Gardiner Case appro\'ed); 
1!J20. Kyle t. State. - Tex. Cr. App. ,217 
S. "'. 94:J (accomplicc's ronfcssion in accused's 
presence. excluded) ; 
Utah: 18!Jn, People t·. Kcssler, 13 Utah Con. 4-1 
Pac. 97 (the deceased charged the aceused with 
shooting him. hut the chief of police told the 
accused not to speak; excluded); 
Wll<lhinalon: 18!J7. State v. McCullum. 18 
Wash. 3!J4, 51 Pac. 1044 (confession by co-de. 
fendant. in the presence of the defendant, kept 
there by compulsion, excluded) ; 
Irc.st Virginia: IS!J!l. State 1'. Dickey. -16 W. 
Va. 319. :J3 S. E. 231 (statements by counsel of 
defendant under arr('st. in the latter's presence. 
to thc prosecuting Il\.t.l)rney. excluded); 
Wiscon8in: W12. Hard~·t·. State. 150 Wis. 176, 
136 K W. 638 (rap£': identification of the ac
cused, whell arrested, by the \'ictim; without 
response by the accused. admitted). 

\I E:OOGLAND: 1821. n. ". Appleby, 3 Stark 
33 (defendant's silence when charged ,\\;th 
guilt in the testimony of a co-defendant before 
the magistrate. held not to admit the testi
mony); 1825. Child v. Grace. 2 C. &: P. 193 
("what was said by the magistrate before 
whom the matter had been itwestigated. in the 
presence of both plain tiff ana defendant". ex
cluded; Best, C. J.: .. If such e\'idence is 
allowed, we shall have causes tried at the police 
offipeR before the~' come here "); IS29. Melcn 
~. Andrews. M . .I.: M. 33\l (sec quotation eupra) ; 
lS30, n. v. Hollingshead. 4 C. & P. 242.8l'1Tible 
(what a solicitor for the prosc·:utiun said ill 
defendant's presence. before the mn;Pstrate, 

excluded); 1914. Mash v. Darley, 3 K, B. 
1226 (bastardy: to corroborate the plaintiff, 
the face was held admissible that, on a rrim
inal charge of rape under age the defendant 
had at the magistrate's hearing put forward 
a certain defence which later at the jury trial 
he failed tf) put forward). 

CANADA: 18!J4. Thompson v. Didion, 10 
Manit. 246 (witnesses' testimony in the prcsenc~ 
of the Pllrty in court, but not understnndinl( 
their language, not taken as admissions). 

U~ITEl> STATE!!: Federal: 185:J, ClIrr ... 
Hilton, I Curt. 3!l0 (statement of counsel, argu
ing before a Supreme Court" that he hud 
notified H., not then 1\ party, not received 
agllinst H. now plaintiff); ,1labamu: 1850, 
Abercrombie t·. Allen, 2!J Ala. 2S1 (contract for 
services; plaintiff's remarks on the subject, ill 
defendant's presence. at another trilll before u 
justice of the peace. eX('luded); 18S4, Wea\'er 
t·. State. 77 Ala. 20. 2S (remarks of the magi1'
trate, excluded on the facts); IS!J5, Collier t·. 

Dick, III Ala. 203. IS So. 522 (C. present in 
court as spectator while statements were madp 
by M. on the stand; excluded); Gcof(lia: 
1890, McElmurray r. Turner, 8G Ga. 215. :21 i. 
12 S. E. :359 (testimony of the party's own 
witness ut a former trial, excluded. on the 
theory that silence did not mean assent): 
1894, Bell t'. State, 93 Ga. 557. 559. 19 S. E. 
244 (silence of accused durin!: preliminllr~' ex
amination. exduded); Indiana: 18i·1, Broylc!' 
r. State, 47 Ind. 251, 253 (t{'stimony of oppos
ing witness in the party's presence. hefore a 
magistrate, excluded); 1880. Howard ". 
Howard. 69 Ind. 592. GOO (statements by a 
witness on the stand, thc defendunt being then 
present as a party. excluded); 1881. Johnson r. 
Holliday, 79 Ind. 151. 156 (defendant'8 failure 
to deny statements of a witness before the 
magistrate, excluded); 1882. Puett 1'. Beard. 
8G Ind. 10-1, 106 (battery done at· a trial before 
a justice of the peace; unanswered remarks of 
the opponent's attorney, as to the battery. 
admitt.cd, the trial havin!: been ended by tIl!' 
brawl); lou'a: 1906, Foster r. Hobson. 131 Ia. 
58, 107 N. W. 1101 (plaintiff's silence durin!! 
counsel's assertion in anoth~r trial. when she 
was not a party. that her husband owned th .. 
farm now claimed by her, held not an 3dmi~
sian); Mai7lc: 1904. Thayer D. Usher, 98 l\k 
·168.57 Atl. 839 (statements of U. in a court on 
the ~tand. the defendant being pres('nt and not 
denying, excluded); Mas~achllsetts: H102. 
Keith v. Marcus. 181 Mass. 377, 63 No E. 924 
(declarations by the judge in the party's pr,"
ence. not admitted on tlU' facts); Missour;: 
Isno. State t'. l\lullins. 101 Mo. 514. 517. J.\ 
S. W. 625 (silence of defendant lit a coroner'" 
inquest, excluded); 1900. State to. Hale. lr,/; 
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182ft, PAnKE, .1.. ill Mr.l('n v. Andrew." M. & M. 336 (excluding the testimony of a witness 
on a former trial in the pre~ent plaintiff's presence, now offered against the plaintiff): "It 
i, true that the plaintiff might ha\'e cross-examined or commented on the testimony. But 
still, in an investigation of this nature, there is a regularity of proceeding adopted which pre
vents the party from interposing when and how he pleases, as he would in a common con
versation. The same inferences therefore cannot be drawn from his silence or his conduct 
in this case which generally may in that of a conversation in his presence." 

1.830, Messrs. Carrington and Payne, Note to 4 C. & P. 243: "The reason why anything 
said in the presence of the prisoner is receivable in evidence against him is that, being said 
in his hearing, he might have contradicted it had he chosen. Now this seems hardly to 
apply to what takes placc at the time of an examination before the magistrate; because, as 
the prisoner could not keep lip a running commentary of contradictions, the reason of ad
mitting such e .... idenee appears to fail." 

Here, however, must be distinguished the effort of another principle (ante, 
§ 289), by which the party's failure to produce testimony (in particular, tn 
testify himself) permits an inference as to his consciousness of the weakness 
of his cause. The difference is that there the inference arises from his faiP ,,' ',' , . 
ure formally to take the stand at the proper time; while here the inference, \, ',. 
if any, would arise from his failure to speak out informally at an imprope~", ~ .. ' 
time.12 ' ,. 

Mo. 102, 56 S. W. !:iSl (defendant on trial 
., nodded his head" when a witness said. 
.. Don't you know that is the pocket-book?"; 
excluded, but erroneously, for this was an ex
plicit assent); New Hampshire: 1003. Little r. 
R. Co .. 72 N. H. IH, 55 Atl. 100 (argument of 
plaintiff, after evidence closed, challenging de
fendant to make experimente showing the time 
required for stopping a car, held improper); 
New Jersey: 1907, Hauser t', Goodstein. 75 
N. J. L. 66, G6 Atl. 032 (deidndarit's silcnl'e 
during testimony to un a gl.'llCY , excluded); 
New York: 181:\3, People!'. Willett, 34 N. Y. 2!l 
(experiments as to identity, made during a 
coroner's inquest and in defendunt's presencl'. 
not admitted; .. the doctrine as to silence . . . 
does not apply to silence at a judicial proceed
ing or hearing"); North Carolina: 1840, Moffit 
r. Witherspoon, 10 Ired. 185, 101 (silence dur
ing remarks of counsel made in urgument to the 
jury, held not to make them admissible); 1887. 
Blackwell D. T. Co. r. McElwee. OG N. C. 71, 
1 S. E. 676 (silence of defendant, and his failure 
later as a witness to make denial, concerning 
t.he terms of a letter admitted by his partner 
when giving a deposition, to he correct. held 
inadmissible; the second point of the ruling is 
erroneous): tOOO. State r. Jackson. 150 N. C, 
831. 64 S. E. 376 (silence dUring testimony at 
an election commissioncrs' hearing. not received 
as an admission); l!lO!), Thorp's Will. 150 
N. C. s:n, 64 S, E, 379 (testator's silence dur
in~ a former trial when hi~ ('ounsel argued that 
hI' was in~lIne, nnt re~('ived as un admission) ; 
Plmnsylcaltia: 1003. Com, v. Zommbo. 205 Pa, 
lOll, M A tl. 716 (nccIIsed's silence when ('harged 
by a witness speaking hefore the magistrate, 
after the hearing was O\'er, hut when he might 

still hl\\'e suppoo;ed it going on, excluded on the 
facts); 1917, Scott v. American Express Co .. 
257 Pn. 25, 101 Atl. 96 (omissions of facts in a 
pleading; cited more fuJly ante, ~ 10(6); 
Tennessee: 1011. Parrott v. State. 125 Tenn. I, 
139 S. W. 1056 (defendant's silence at other 
trials, when hearing witnesses' charges; infer
ence not allowed); Vermont: 185:3. Brainard 
to. Buck. 25 \'t. 573. 570 (statements lit a 
chancery proceeding. by a party, in the pres
enre of the now defendant as a witness. charg
ing him with the receipt of money, and not 
denied by him. excluded); 1863, State r. 
Gilbert, 36 Vt. 145, 147 (statements of a wit
ness in defendant's presence before a magis
trate. held not admissible because of the 
party's silence). 

Compare the cases as to a witness' scl!-<:on
tradietion8 (antc, § 1(42). 

12 The confused recognition of this other 
principle has sometimes led to rulings which are 
correct enough. but are not clearly placed upon 
the proper ground: 1844, Jones v.' Morrell, 1 
C. & K. 266. 2G8 (defendant's depositions, of
fered before a magistrate at a prior hearing. 
admitted, because the plaintiff, then being 
there, after the reading was "called upon ro 
answer it", and did answer not denying): 
1848, Simpson v. Robinson, 12 Q, B. 512 ("We 
do not understand that case [of Melen l), 

Andrews, 8upral as deciding that under no cir
cumstances can such evidence be admitted; 
. . . for cases might certainly be conceived in 
whi('h !1. party by not denying a charge so made 
might possibly afford strong proof that the 
imputation was unjust"}; 1901, Stl\te ~. 
Dexter, 115 Ia. 6i8, 87 X. W. 417 (testimony 
of vdfe of defendant at a fOI'lMr trial in hii! 
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(4) It ought not to be necessary to note that the party's denial of the third 
person's statement destroys entirely the ground for using it.IS Further
more, when by silence the statement is made admissible, the inference of the 
party's assent may alwa~'s (on the logical principle of § 32, ante) be explained 
away in rebuttal by circumstances showing that the silence was due to other 
motives.H 

(5) Certain distinct principles need here to be discriminated: (a) Silenc(! 
on the part uf an acclMed person has sometimes a circumstantial significance, 
not b~' wa~' of assent to a third person's statement, but as indicath'e of a c01~ 
.~ciOllsness of guilt: this is better considered in connection with related topics 
dealt with elsewhere (allte, § 284, failure to e:-"lliain innocence; post, § 1144, 
consistent exculpatory sUltements; and post, § 1781, e:-"lliaining the posses
sion of stolen goods). (b) ~tatements of third persons, not receivable by 
virtue of the present principle of assenting silence, may still be receinlblc 
against an (lcclised per.'Oll, as admissions of a co-conspiratorl5 (po.~t, § 1079), 
or as parts of an entire cont'crsation 16 (post, §§ 2115, 2119). (c) Statements 
by a wifl'in the hIMbam/'s presence, being admissible under the present prin
ciple, ma~' still have to satisfy the rule prohibiting testimony of wife against 
husband (post, § 2232). (d) Silence may indie-ate assent in a c()ntracillal 
sense; this involves the substantive law, and is without the present purviewP 

§ IOn. Third Person's Document: Writing Sent to the Party or FO\lDd in 
his Possession; Unanswered Letter; Account rendered; "Proofs ~f Loss" in 
Insurance. The written statements of a third persoll ma~' be so dealt with 
by the party that his assent to the correctness of the statements may he in
ferred, and the~' would thus b~' adoption become his own statements. What 
sort of dealing with the document will suffice for this purpose has in se\'Cral 
respects been a mooted question. Leaving aside for the moment the particu
lar problems as to corporation-books and depositions, which are ail'ected by 
independent considerations, the different situations may be grouped under 
presence. admitted; he" had the opportunity N. Y. 1915. People t'. :\Iarendi. 213 ::-.:. Y. COO, 
to deny it on the witness stand "). 107 N. E. 1058 tmurder; \'ictim'g st.atl'mcnt in 

Distinguish also the party's o:nission. at a the areused's pre~cnce. denied by the latter. ex-
/orm(Jr trial, to mention certah facts in his cluded); S. Dak. 1910. State 1'. Swenson. 26 
testimony, for that is equh'almt to a contra- S. D. 589. 129 N. W. 119; 7'cnn. 1901, Low 1'. 

diction of his present testimon:· (under § 1042, State, 108 Tenn. 127, 65 S. W. 401. 
ante). 14 1867, Flanagin r. State, 2.5 Ark. !J2. fH 

The party's 'Ut. of a witness' -ieposilion at a (threats or promises to the defendant. a~ ~x-
former triai rests on a different application of plaining his silence. admitted); and cases cit~d 
the principle (post, § 1075). ante, § 1058. 

II Cal. 1903, People v. Morton, 139 Cal. 719, The further refinement, that the jury should 
73 Pac. 609; Ill. 1914, People v. Harrison, 261 be told that tho statements of the third person 
Ill. 517,104 N. E. 259 (the aecused's reply that as assentea to are not to be taken as the laLle,s 
the narrator is a liar is a sufficient negation of te{!limony, has been pointed out.: 1914. State 
silent assent to any part of the statement): v. Wakefield, 88 Conn. 164. 90 Atl. 230; but is 
La. 1890, State v. Robinson, 51 La. An. 694. a needless quibble. 
2.5 So. 380 (charges made against defendant. in 1'1867, State v. Fitzhugh. 2 Or. 227, 232. 
his presence, by deceased, and then deniec1 hy 1< 1844. Redfiolld. J., in Mattocks t'. Lyman, 
the former, excluded); Mias. 1901, Brown r. 16 Vt. 113. 119. 
State, is :\fiss. 63i, 29 So. 519; 190i, .John~on 17 1822. Peelp.1'. Ins. Co .. 3 Mason 2i, 81 (un-
v. State. 90 Miss. 317. 43 So. 435; N. J. 1913. der"Titer.' 8ilence, as forming an acceptance of 
State 17. D'Adame, 84 N. J. L. 386, 96 Atl. 414: the insured's abandonment of a vessel). 
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four heads: (1) Documents seen; (2) documents found 
(3) documents of demand, received but not answered; and 
made use of. 

§ 1073 

• • 
In possessIon; 
(-1) documents 

(1) In some drcumstallces, the party's mere ,viglzi or perl/sal of a third 
person's document, without responsi\'e protest of denial or explanation, lDay 
indicate an admission of correctness. But here each case virtually must 
stand bv itself.l • 

(2) The part~·'s posNessioll of a d'Jcument made by a third person may well 
be evidence of the party's knowledge of its contents (ante, § 260); but is it 
sufficient to justify an inference of assent to the statements contained therein? 
It is eas:-' to imagine instances in which such an inference would be fallacious. 
Yet, since the party may always exculpate himself and disown the inference 
b~' proving the true reason for this retention of the document, tl!e _question 
remains whether the mere fact of possession oughtnot. to_st!ffice at the outset 
to make the document receh'able, subject to explanations tliat-ul..ty -later be 
made. 

This question was in orthodox practice answered in the affirmath'e: 2 

§ 1073. I ETlolalld: 1877, Jones r. Bot~ford. Pa. Hl21. Marshall r. Carr, 271 Pa. 271.114 At!. 
17 N. Br. 62 (document written by one und~r 500 «('jeetment: defendant'sletler to the State 
arrest. in the sheriff's pre~ence, and forwarded Pardon Board. and his assistance in circulating 
by the latter to the former's attorney, admitted :\r.'8 petition thereto, held to make admissible 
against tho sheriff): U. S. la. HJ02. Hull's Will. M.'s description of herself in the p('tition as a 
11i !a. i3S, 89 N. W. 979 (obituar)'IlOtice. pub- widow): Tor. H)21 , Terr~ll ,.. Stntl'. SS Tex. 
lished with a party's sr.nction, held on the Cr. 50!!, 228 S. W. 2·10 (wif('-d('s~rtion; a letter -facts not an admission of sanity): Mass. 191i. to 11,,· defendant from another woman. in 
Leavi;t v. Maynes. 228 1\1ass. 350, 11i ~. E. amorOIlS term~. was reeeivcd. op~lIed, and read 
343 (sen'ices as ph~'sician; letter addressed to by the wif('. who then" told him about it, aDd • 
the husband, opened by the wife, and shown he ju.t laugl",d at til(' idea ", etc .. Iwld inadlllis-
to the husband, not admitted on the fncts): sible he cause til!' defendant. hnd not" acted 
Miell. 1898, Raub I'. Ni~bett. 118 !'.Iich. 248. Upon i~ or adopted it"; this ruling is incorrect; 
76 N. W. a93 (looking through an adversary's it shows a radical misapprehension of the 
book of accounts. and stating no objection. principle. and its fallacy is dangerous); 'V/. 
makes the hooks receivahle): 1906, Rogers 1'. IS!!5. Hamiltoll ,'. Gl'ay. G7 \'to 233,31 Atl. 315 
Krumrei, 143 Mich. 15, 106 ~. 'V. 279 (memo, (taxation of costs hy a clerk of court in a suit 
ran dum of a contract, made IW one party in the in which the per~()n \\'as II lJarty). 
eight of the other. admitted against thc latt('r); 2 ESGLASD.- 1717, Fr:.nria·s Trial. 15 How. 
Mi,l7L. 11>96, Hulett t'. Carey, 66 Minn. 327, 69 St. Tr. 897. !!!'l0 (trEasonable ('orre~pondence; 
N. W. 31 (a letter read by the writer's husband, L. C. B. Bury: .. To recl'ive so many letters. 
put into :m envelope. and taken IIwny to po~t, and to keep them 81) long. is an evidence tbat 
held an admissioll IJ\' him of the fact of mar- he assented to the m:;.tter"): 1809, Doe v. 
ringe therein as~ertcd): N. Y. 1875. Tilton v. P.'mbroke. II East 504 (plaintiff's predecessor 
Beecher, ~. y .. Abbott's Rep.!. 367 ff. (here charged \\ith reeognition of reilltionship of bis 
thQ partieular situation was that of a person fl;r-.mdfather and the ancestor of defQnuunt, on 
who assisted in framing an answer to a letter the strength of a recit:.1 in a cancelled will of the 
received by him; lind his failure to make an grandfather, found in a drnwer of plaintiff's 
oral denial of its aSdertions was held not alone predQcessor the grandson); ISH, R. r. Plumer. 
to admit the letter, and the \'Titten answer was R. & R. 264. (larceny of money from a letter; a 
held to be neccsse.r~· in order to show how iar he letter and a money-bill being found on the de-
assented to the letter's statements); 1902, Peo- fendant, semble thE' contents of the letter eould 
pie v. Smith, 172 N. Y. 210, 64 N. E. 814 (de- be used to connect it with the bill); 181i, R. t'. 
fendant's statement that he had reud a news- Watson, 2 Stark. l1G, 140 (possession suffices); 
paper account, held not an admission of its 1858. R. v. Bernard. 8 St. Tr. N. s. 88i. 938 
truth); Or. 1905, Pacifio Export. L. Co. v. (conspiracy to murder :-;apoleon III: paper in 
~orth P. L. Co .. 4G Or. H14. 80 Pac. 105 A.'a handwriting. found in defE'Ildant's room 
(memomndum dictated by A in B's prCscnee to bearing his handwriting, admitted to ~bow 
a stenogrnpher. typewritten, and II COpy given knowledge of its contents. but not assent to 
to B. received (or A as an admission of B); them). 
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~ 1073 EXTRAJUDICIAL AD':\USSIO~S [CHAP. xx.'XV 

1794, HOrlle Tooke's Trial, 25 How. 5t. 'l'r, 1, 120; treason; a certain paper, addressed 
to Mr. Tooke and foU!ul lit his house, was offered against him. :\Ir. Tooke: .. I do not 
know what pap<'rs may ha\'e hCl'n taken from my house; but arc letters written to me to 
be pl'Oduced as eddencc agaill~t me?" L, C. J. E'rm:: .. lleing found in ~ .. our possession, 
they undoubtedly arc prodlwihle a~ e\'idencc; but, as to the effect of them, ver~' much will ':'_ 
dcpend upon the f'irCUlI1st:lOl'CS of the contents of those letters, and whether Ilnswers to 
them ('an be traced, or whether anythin~ has been dom' upon them. A great numher of 
papel's may I,l' fOllnd in a lIIan'~: po "session whil'h will be, 'prima facie', evidence against him. 
but will he open tn a \,:tripty of explanatiolls; and it is ah\'ll~'s a \'er~' ('onsi(lerahle l·xplana-
tion that nl/thing appcars to haw hl'en done in consequerlC'e of the paper heing sent to him. 
But alllHIJlt'rs found in the (lo~srs~i()nof a llIan are, 'prima farie', e\'idence against him, if 
Ihe pontents of them have application to the suhject under consideration." :\Ir. Tooke: 
., The rea~()ll of my asking it is, I am \"er~' mudt afraid that, besi(les treason, I ma~' be charged 

UXITED STATI;~: Fed. 1901. Packer 1'. U. S.. retention of a doculllt'nt held on the facts no 
46 C. C. "\. :l5. 106 Fed. 906 (unanswered letter evie!en~e of n(~quieseene(!): 1845. People v. 
to the ace usee! from a \'i~tiru of his fmud. found Green, 1 Park. II, 1 i (iettt:'r from dt:'ceased, 
in the forlller's pl)sse~~i(Jn, exl'luded); 1909, found in deft:'ndant's pot'kt:'t. excluded on the 
SOren8011 v. U. S .. kth C. C. A., 168 Fed. iSf- fa('t~): Okla. In21, Gobt:'n 'V. State, Okl. Cr. 
lcertain incriminating letters from dt:'fendant's . 201 I'a('. SI2 (murder; letter found in tht:' 
wife. not admitted); 1916, !\loy Wing Sun t'. hottom of :1 trunk marked hy defendant's 
Prelltis. 7th C. C. A., 2:\4 Fed. 2·\ (letters ad- initials. the letter ha\'ing 110 address nor 
dressed to defendant and found in the laundry Hurnan)t' signed. nor its date being shown; 
where IJ(' and others worked. held not ret'eh'able eX1'luded); P. I. 1004. U. S. v. De Los Reyes. 
without proof of his assent to their contcntS) ; 3 P. 1. :l49 (treason; the possession of a revolu-
191 i. Dean to, U. S .• 5th C. C. A., 246 Ft:'d. 56S tionary commission in defendant's trunk. held 
(altering a postal money-order; memon.ndum- not suffieient); U105. U. S. v. NuI1ez, 4 P. 1. 
book taken from defendant's posse~sion. ad- ·141 (hrigandage; similar); 190(3, U. S. ,'. 
milted, as cont.aining admi~~iolls by him and :'fanalo. 6 P. 1. :i64 (8imilar); Wash. 1917, 
as containing handwriting by him to be u'e<l rell' State r. Roberts. 95 Wash. aos. 163 P'lc. iiS 
comparison); Cal. IS95. People ". Colburn. 10.> (rohbery; letter from S., advising return tf) 
Cal. 648. (41). 38 Pac. 1105 (Ieltt:'r found on de- Seattle, and apted upon by the accused. ad-
lendnnt. not admitted); 18\19, Casey 1'. Leg- mitted; another letter, held .' probably inad-
gett. 125 Cal. 66·1. 58 Pac. 26·1 (letter by missihle"). 
stranger ad\'i~ing one who,;e fraudult:'ut intent The following case is peeuliar: 1912. Stat~ 
was in <jut-stion to make 1\ de('d; mere receipt 1'. McFarland, 83 N. ,J. L. 4i4. 83 Atl. 993 (wife 
and po;;session of letter no evidence of acquies- murdt:'r; the defendant's intention to rid him-
('ence); 111. 1894. Razor r. Razor. 149 III. 621, self of his wife being in issue. letters of his 
624,36 N. E. 963 (letter b~' X found ina wife's paramour addressed to him, reft:'rring to his 
trunk. appuintinJl an assignation. not received expressed intention to get a divorce, and 1'1'-

ns implying assent. because not shown to be tained by him. were held inadmissible for the 
answered or acted on); 1909, Snell r. Wilson, purpose. as not having been impliedly as-
239 III. 279, 87 N. E. 1022 (similar to Hazor 11. sented to; five judl(es dissenting; the dissent 
Razor; eited more fully an/I'. § 260); Ind. is clearly correct; the majority opinion over-
J905. Kncxt'. State. 164 Ind. 22G, 7a N. E. 255 strains the test of admissibility; mere pos-
(It'tter found (In the accused wht'll aTTested, sessioll should suffice. leaving the possessor to 
admitted): Ma..'8. 1848. Com. t·. El\stman, 1 expillin if he can; 'the learned judge's state-
Cush. l!:i9, 215 (conspiracy to defmud; letters ment that tbe reference in the text above to the 
found in defendants' posses8ion. held not adruis- consideration that .' the party ma~' always ex-
Rible "unlt:'ss adopted or sanctiont:'d by the de- cui pate himself", etc., is .. an amazing sug-
fendants by some reply or statement or by gestion in view of the disability of parties to 
some act done in pursuance of their sugges- testify at common law" might be answered by 
rious"); 1863. Com. r. Jeffries, 7 All. 548.561 noting that that was precisely what Lord 
(press copies in defendant's possession. received Chief Justice Eyre permitted Horne Tooke to 
as .. uffecting him with an implied admission do. SUpr.!. more than one hundred years ago; 
of the statements contained in them"); la. the eminent Chief Justice's remark made in 
Hll6. State 1'. Glaze. li7 Ia. 457,159 N. W. 260 that case contains the good sense of the whole 
(err.hezzlement by rashier; defendant's knowl- subjt:'ct). 
edge. etc., required to be shown for a book con- Compare the l'ast:'s dted ante, § 2GO (posses-
willing entries by different persons); N. Y. sion as e\idence of knowledge); the judges du 
IS37, Starkweather v. Converse, 17 Wend. 20, not always distinguish the two principles in 
24 (application 01 payments; defendant's the application. 
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with blasphemy." Lord Chief Justice EyItE: "You are not tried for that." Mr. Tooke: 
"It is notorious I do not answer common letters of civility, but I have received and kept 
muny curious letters. I received some letters from a man whose name is Olirer V crall, and 
he end('a\'ored to prove to me that he was God the Father, Son, and Hol~' Ghost. He proved 
it from the Old Testament; in the first place that he was God the Father, because God is 
o Veral; that is, God over all. He prm'e,1 he was God the Son, from the New Testament -
verily, verily I am he; that is, Feral I, Veral I, I am he. Now, if these letters, written 
to me, which I, from curiosity, have pre~ervcd, but upon whieh I have taken no step. and to 
which I have given no answer, arc produced against lIle, I do not know what Illay become of 
Ull'." L. C. J. EYRE: "If you ('1111 treat all the letters that ha\'e been found upon you with 
as much succcss as you have these letters of your correspondent, you will have no great. rea
son fur apprehension. e\'en if that letter should be brought against you." 

1814, Dr. lJercnga',v Trial, Gurney's Rep. 22~. :.\Ir. Park, for the defendar:t: "Am I 
to be answerable fur all manner of things sent to me by my friends?" L. C. J. ELLE."

BOIWl,;GII: •• I think a paper found under the lock and key of the party is' prima facie' read
able against him. It is subject to observations. If ~'ou (the prosecutor] do not go farther, 
the reuding this as found in his possession is doin/{ little." 

(3) The failure to reply to a written co 1/1 III 1111 lcation may .?9,rnetimes suffice 
to permit an inference of the party's assent to the correctness of the state
ments made therein (upon the general principle of § lOil, ante). But the 
inference is not ordinarily so strong; and jUdges ha\'e always pointed out that 
the failure to reply in writing to a written communication docs not ha\'e the 
same significance as a failure to rep I:.' orally to an oral communication: 

1828, Fairlie \'. Dell/on. a c. & P. lOa. Mr. F. Pollock (arguing to admit It letter de
manding mone;,·); .. I suhmit that it is eddence, exactly the same as what is said verbally 
in the pre~ence of a defendant is evidence against him, though he may make no answer." 
L. C. J. TE:.;n:IlDE~: .. I am slllw to admit that. What is said to a man before his face he 
is in some degree called on to ('ontradict. if he does not acquiesce in it. But the not answer
ing a letter is quite different; and it is too much to say that a man, by omitting to answer 
a letter, at all events admits the truth of the statements that letter contains. . .. You 
may have that single line read, in which the plaintiff makes a demand of a certain amount, 
but not any other part whidl states any supposed fart or facts." 

1858, AWlS, J., in Fellllo v. We.violl,:31 Vt. ;l.t5, 352: "The omission of a party to reply 
to statements in 11 letter about which he has knowledge, and which if not true he would 
naturally deny, when he replies to other parts of the letter, is evidence tending to show that 
the statements so made and not denied are true. So where there has been a correspondence 
between parties in regard to some subject-matter, and one of the parties writes a letter to 
the other making statements in regard to such subject-matter, of which the latter has knowl
edge, and which he would naturally deny if not true, and he wholly omits to answer such 
letter, such silence is admissible as evidence tending to show the statements to be true. Still 
all sllch evidence is of a lighter character than silence when the same facts are directly stated 
to the party. Men use the tongue much more readily than the pen. Almost all men ,,;11 
reply to and deny or correct a false statement \'erbally made to them. It is done on the 
spot and from the first impulse. But when a letter is received making the same statement, 
the feeling which readily prompts the verbal denial not unfrequently cools before the time 
and opportunity arrive for "Titing a letter. Other matters intervene. A want of facility 
in "'Titing, or an aversion to correspondence, or habits of dilatoriness may be the real causes 
of the silence. As the omission to reply to letters may be explained by so many causes not 
applicable to silence when the parties are in personal conversation; we do not think the 
same weight should be attached to it as evidence." 
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So far as any definite rule is concerned, then, it seems impracticable; and 
the precedents indicate that each case must stand on its own facts.3 

I ENGLAND: 1828. Fairlie 11. Denton. 3 C. &: repudiated by him. excluded) ; Col. (Dist.) 1877. 
P. 103 (monoy had and received; letter of de- Maguire v. Corwine. 10 D. C. 81. 89 (unan. 
mand by plaintiff to defendant. but unan· swered letters demanding counsel fees. ad. 
8wered. not read; see quotation 8upra); 1846. mittcd; but a charge leaving to the jlll'Y to 
Draper 11. Crofts. 15 M. &: W. 166 (unanswered infer an admission of the claim. held properly 
demand lor rent of premises actually occupied refused); Ga. Code 1910. § 5741 (" In the oreli. 
by a co·tenant ; Parke. B .• after noting the e1if· nary course of business. when good faith reo 
ference of opinioD: "My own opinion is that no quires an answer. it is the duty of the party 
attention at all need be paid to a letter asking recehing a letter from the other to answer 
for money which the party does not owe; it is a within a reasonable time. Otherwise he 
different case if he is bound by circumstances or presumed to admit the acts mentioned in the 
by his situation to return an answer. I think. letter of his correspondent. and to adopt 
therefore. not that such eviden~e is absolutely them "); Ill. 1903. Chicago t'. McKechney. 205 
inadmissible. but that it is worth very little Ill. 372. 68 N. E. 954. 987 (letters and reports of 
when admitted "); 1850. Gaskill r. Skene. 14 the plaintiff and his agents. sent to and read by 
Q. B. 664. 669 (money had and received: plain. the defendant's officers. but not by them an· 
tilJ·s unanswered letters to defendant. ad· swered or othen\ise noticed. held not admis-
mitted. so far as they were in general a demand sible); Ia. 1912. Seevers 1>. Cleveland Coal Co .• 
of the claim. even though certain details of the 158 la. 574. 138 N. W. 793 (contract; certain 
claim are alao mentioned; "to make an intclli. unanswered letters. excluded. in a too finical 
gible demand. some statement of the facts on ruling) ; Md. 1901. Biggs~. Stueler. 93 Md. 100, 
which the demand arises must be made ") ; 48 At!. 727 (failure to :m~wer a letter. not equiv. 
1858. Keen II. Priest, 1 F. &: F. 314 (distraint; . alent to acquiescence); /.fCl8 ••• 1852. Dutton to. 
unanswered letter from plaintiff's (Ittorney to Woodman. 9 Cush. 257. 262 (letter to defend· 
defendant. received on the facts; Bramwell. B. : ant. inquiring as to his liability as partner. ad· 
"Silenrc may sometimes he conduct "); 1872. mitted on the facts); 1862. Fearing ~. Kimball, 
Richards ~. Gellatly. L. R. 7 C. P. 1;)7. 131 4 All. 125 (unanswered letter. not admitted 
(false representations as to a ship's equipment; on the facts); 1865. Con. r. Edgerly. 10 All. 
letters of complaint. unanswered. from the 184. 187 (counterfeit utterance; letter received 
plaintiff's fellow-passengers to the defendant. by defendant at a posklflice. containing count· 
excluded; wmes. J.: .. That notion has been erfeit bills. but taken from him before he read 
long I'~ploded; ... it may be otherwise where or opt'ned it, held inadmissible); 1&86. Sturl.."-
the relation between the parties is such that a \"ant 1.'. Wallack. 141 Mass. 119. 122. 4 N. E. 
reply might properly he expected"); 1891. G15 (letter demanding payment. etc .• received 
Wiedemann r. W!llpole. 2 Q. B. 534 (failure to as e\'idence of assent to the defendant's 

. answer a letter charginR the defendant with authority to T. as agent to order); 1905. 
having promised to marry. held no admission Parker v. Farmers' F. Ins. Co .• 188 Mass. 257. 
by the defendant of the promise; distinguishing 74 N. E. 286 (insurer's failure to answer a lettt'r 
the case as one of a charge of an offence which is of the insured about the agent. held not an ad-
usually ignored); 1920. Thomas v. Jones. mission of its statement; the ruling 
(1920) 2 K. B. 399. [11)21) 1 IC B. 22 (bastardy; wrong on ita facta); 1919. Sargent v. Lord. 232 
unanswered letter not regarded as evidence on Mass. 585. 122 N. E. 761 (senices as archi· 
the facts). tect; plaintiff's letter to defendant. recpi\"ed 

CANAnA: 1870. Gilbert r. Campbell. 1 but not answered. not receil'able against 
Hann. N. B~. 474. 491 (an unanswered itemized defendant. on the facts): Mich. 11)04. State 
demand. excluded on the fact). Bank to. McCabe. 135 Mich. 479. 98 N. W. 20 

UmTED BTATES: Fed. 1876. U. S. to. Babcock. (demand of money; failure to reply held not w 
3 Dillon. 571. 576 (unanswered telt'grnms to admit the statement of claim; making an 
the defendant. held admissible. if. sellible. arbitrary distinction between written and oral 
under all the circumstances of the case the jury statements); Minn. 1914. BonnesYll 1.'. Haw· 
find that they called for an answer); 1906. baker. 127 Minn. 15. 148 N. W. 476 (letter of 
Rumble tl. U. B .• 143 Fed. 772. 780. C. C. A. demant!; failure to reply. admitted); Nebr. 
(unanswered letter. admitted on the facts); 1888. Kierstead to. Brown. 23 Nebr. 595.613,37 
1913. Thrush r. Fullhart. 4th C. C. A .• 210 Fed. N. W. 471 (silence. upon the receiving of a writ-
1 (breach of marringe promise; plaintiff's ten proposition for settlement. held not an 
letters to defendunt after breach and after con- admission); N. J. 1897. Hand 11. n9well. 61 
troversy ari!ICn. c:c1udcd; no authority cited) ; N .• J. L. 142. 38 Atl. 748 (failure to answer a 
Cill. 1919. People 1.'. Lapara. 181 Cal. 66. 183 letter making a claim. not an admission of the 
Pac. 545; Colo. 1890. Patrick r. Crowe. 15 claim); N. Y. 1837. Bronson. J .• in Stark· 
Colo. 543. 555. 25 Pac. 985 (document sub- weather to. Converse. 17 Wend. 20. 24 ("No 
mitted to the opponent in the course of n com· man by doing wrong can muke it the duty of 
promise. and not signed. but not specifically another to complain of the injlll'Y at the risk 
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In one situation, however, there has been a uniform rule, namely, that the ' 
failure to dispute an account rendered, after the lapse of a reasonable time, 
amounts to 3n admission of its·correctness.4 .... " 

But in an action on an accollnt stated, i.e. a specific document of con
tract, the opponent's acco'llnt-books are not receh'able, because the only issue 

of being concluded by his silence "); 1872. under which the question arises whether the 
Waring r. Tel. Co., 41 How. Pro 69. 75 (un- reply to a letter mus! be offered in connection 
denied letter of claim to defendant. held not to with it (post. § 21(4) or may be offered in 
amount to an ndmission on the facts); 1883. rebuttal (post. § 2120). 
Talcott r. Harris. 93 N. Y. 567. 571 (failure of a • ENGLAND: 1741. Willis r. Jernegan. 2 Atk. 
party IIrrested on ex parte affidavits to answer 251 (a stated aCCOU'lt need not be eigned, to be 
them by motion to vacate the order. held not an set up in bar; it is "the person. to whom it is 
admi&!ion) ; 1884. Learned v. Tillotson. 97 sent. keeping it by him any length of time 
N. Y. 1. 8 (account. for partnership profits in without making any objection, which shall 
stock proceeds; letter of plaintiff to defend- bind him"): 1750. Tickel r. Short. 2 Yes. Sr. 
ant, making II c.emalld. 1I0t IIdmitted because of 239 tL. C. Hnrdwicke: "If one merchant sends 
defendant's failure to reply); 18\)1. Bank of an account current to another in a different 
British N. America r. Delafield. 126 N. Y. 410. country. on which a balance is made due to 
418.27 N. E. 797 (unanswered letter relating to himself. the other keeps it by about two years 
a loan. excluded on the facts); 1894. Thomas without objection, the rule oC tlus Court and of 
r. Gage. 141 N. Y. 506. 509. 36 N. E. 385 (serv- merchants is that it is considered as a stated 
ices in making a monument; unanswered let- account ") ; 
ter to defl'ndant. exduded on the Cacts); 1900, CAN.\D.\: 1850. Gilbert~. Palmer. 1 All. N. 
Gray r. Kaufman D. & I. C. Co .• 162 N. Y. Br. 667 (mere presentment of an account in 
388. 397. 56 X. E. 903 (preceding cases ap- person. the opponent not conceding its correct-
proved): 1905. Kiein ~. East Rh'er E. L. Co.. ness; excluded). 
182 ~. Y. 27. 74 :-;. E. 495 (receipt of a letter. UNITED STATES: Fed. 1809. Corps 11. Rob-
of the dcfendant'~ attorney ad\'ising him that inson. 2 Wash. C. C. 388. 390 (account rendered 
cl'rtain instruments were valid. held not an to deCendant by B. and A .• and ,. retained by 
admission by the defendant); 1922. Israel r. them without objection" held admissible to 
Savoy Watch Co .• Sup. App. T .• 192 N. Y. prove B. and A.'s partnership): 1812. Freeland 
8uppl. 333 (a reply with denial is of course no to. Heron. 7 Cr. 147. 151 (the facts were held to 
admission); N. D. 1915. Huston I). Johnson. 29 afford "room Cor the application of a rule of the 
N. D. 546. 151 N. W. 774 (action for broker's Chancery Court and of merchants to decide the 
commission; the plaintiff's letter received by controversy; it is this: When one merchant 
defendallt stating the facts of the sale. not sends an account current to another residing 
admitted; O\'er-strict ruling); Tex. 1912. in another country. between whom there are 
Curtsinger r. McGown. Tex. Ch·. App. • mutual dealings, and he keeps it two ~'ears 
149 S. W. 303 (statement of claim Cor senices; without making any objections. it shall be 
failure to reply. held not an admission); 1916, deemed a stated account. and his silence and 
Hollingsworth 11. State. Tex. Cr. • 182 acquiescence shall bind him, at least 80 far a~ 
S. W. 465 (incest; letter of the woman to the to cast the • onus probandi' on him "); 1885. 
defendant. unanswered. held inadmissible; the Leather Mfrs. Bank r. Morgan. 117 U. S. 96. 
opinions by Harper. J .• and by Prt'ndergast. 6 Sup. 657; 1921, First Nat'l Bank t'. Farrell. 
P. J .• diss .• discuss the general problem elabo- 3d C. C. A .. 272 Fed. 3il (action Cor balance 
rately); Utah: 1911. State T. Greene. 38 Utah due B depositor; the defendant bank had 
389. 115 Pac. 181 (8 statement charging the paid out sums on a power oC attorney but in 
defendant with being the Cather oC a bastard by excess of the limit set; depositor's failure to 
M .• ehowlI to and read by him. and only partly notify bank of pass-book errors. held" an ad-
denied; the statement admitted); VI. 1856. mission that the entries as shown are correct ") ; 
Hill t. Pratt. 29 Vt. 119. 26 ("It would seem Ala. 1852. McCulloch t'. Judd. 20 Ala. 703. 705, 
that the rule has never been ex-tended to un- 1882. Burns ». Campbell. il id. 271. 286 (ob-
answered letters. particularly whe:! the fact jection to one item only is .. an implied admis-
stated has relation to past transactions and sion of the correctness oC the rest "); 1805. 
upon which no Cuture action oCthe party is con- Peck 11. Ryan. 110 id. 336. 17 So. 733; Cal. 
templated"; here. a letter to an attorney. rc- 1859. Teny l'. Sickles. 13 Cal. 427. 429 (failure 
porting the service oC a writ. was excluded) ; to object in a reasonable time amounts to an 
1858. Fenno 11. Weston. 31 Vt. 345. 351 (failure admissbn); Fla. 19M. Daytona Bridge Co. 11. 

to contradict a particular assertion. in answer- Bond. 47 Fla. 136. 36 So. 445 (the obje~tion to 
ing a letter. and failure to reply to subsequent the account need not hn\'e been made immedi-
letters. held admissible; see quotation supra). ately. but within a reasonable timei; Haw. 

DietiDiUisb the principle of Completeness. Rev. L. 1915. § 2341 (account rendered. undia-
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is the agreement as to the account; 5 though in orr! inary actions for the price 
of goods or sen'ices, the opponent's account-hook entries are of course re
ceivable as admissions against himself.6 Distinguish (a) the question of 
substantive law, what constitutes irre"ocably an account slated, so as to create 
a new cause of action thereon;7 (b) the question when an account slaled may 
be set aside by a bill in equity with leave to surcharge and falsify.s The use 
of account-books of parties and of third persons under exceptions to the Hear
say rule is dealt with pust, §§ 1517-1561. 

(4) The party's use of a document made by a third person will frequently 
amount to an approval of its statements as correct, and thus it may be re
cei\'Cd against him as an admission by adoption. A common instance of this 
application of the principle is the insured's or bcneficiary's prescntation of the 
" proofs of loss" to thc insurer.9 

puted for six months, to be 'prima facie' evi- C. C. A. 3Ui. 101 Fed. 20G (coroner's verdict) ; 
denee); Mich. 1895, Pabst Brewing Co.~. 1917, Continental Life Ins. Co. t·. Scaring. 3d 
Lueders, 10i Mich. 41, G·l N. W. 8;2; 1898, C. C. A., 240 Fed. (jii3 (herc the special rule is 
Raub t'. Nisbett, 118 Mich. 248, 76 N. W. 393 laid down that .. proofs of death" arc 1I0t 
(failure to object in 30 days. not an admission admissible at all as evidence for the jury, but 
as matter of law); N. Y. 1818, l\Iurmy~. To- go only to the judge upon tlw question whether 
land, 3 John. Ch. 569, 5i5; 1916, Bradley v. a condition precedent to the right of action has 
McDonald, N. Y. ,119 N. E. 340,350 been fulfilled); Ala. 1918. Uniun Mutual Aid 
(action for engineering work; the plaintiff's Ass'nr. Carroway, 210 Ala. ,114. i8 So. i92; 
daily and monthly accounts of work done, sent Cal. 1884, 'Vnlther l'. Ins. Co .. 65 Cal. 41i, 4 
to the defendant, and .. retained by them Pac. 413 (coroner's \'erdict); Ill. 188i. U. S. 
without criticism or objection ", held receimble Life Ins. Co. v. Kielgast, :W Ill. App. 567, iii:? 
as admission! of the defendant); N. C. 1908. (coroner's \'crdict; .. the delh'ery of the papcr 
Davis r. Stephenson, 14\l N. C. 113,62 S. E. 900 imported no admission that the \'('rdirt was 
(exception to the rule, here applied); S. C. true"); 1889, U. S. Life Ins. Co. v. Yo('ke, 12!l 
1821, McBridev. Watts. 1 McCord :384. Ill. 55i, 562, 22 N. E. ·IGi (point rcscf\'ed); 

So also the principle applies where a d1lIlli- 1903, Supreme Tent '1'. Stem;land, 20G Ill. 12·1. 
catc original of a delirery entry is handed to the 68 N. E. 1008; 1904, Knights Templnr & 1\1. L. 
buyer at the time of a deliver~': 1911, Federal 1. Co. t'. Crayton, 209 Ill. 550, 70 X. E. 10U6 
U. Surety Co. v. Indiana I,. & M. Co., li6 Ind. (not conclush'e); Ind. 1005. Haughton r. 
328,95 N. E. 1104. £tna L. Ins. Co., 165 Ind. 32. i3 K. E. 502; 

• 1894, Sterling L. Co. r. Stinson, 41 Nebr. la. 1906 .. Jnckmnn v. Brotherhood, 1:32 Ia. (j.1, 
368,369,59 N. W. 888. lOG N. W. :350 (Supreme Tent v. Stensland, 206 

• 18tH, German N. Bank t'. Leonard. 40 Ill. 124, approved); 1917, Michalek r,. Modern 
Nebr. 6i6, 683, ,59 N. W. 107. Brotherhood, li9 Ia. 33, WI N. W. 125; Ky. 

I 18H. Langdon v. Roane, 6 Ala. 518. 52i; 1904, Americ'an Benevolent Ass'n r. Stough, . 
1901, Louisville Banking Co. v. Asher, 112 Ky. Ky. ,8:3 S. W. 126 (proofs of loss not ro-
138. 65 S. W. 13:3; I!)OG. Little & H. 1. Co. r. ceivuble against the beneficiary, except as con-
Pigg, - Ky. ,96 S. W. 455; 1917, Isaacs t.. taining his own statements); 1908. Supreme 
Wishnick, 13G l\!inn. :317. IG2 N. W. 297; Lodge K. of P. t'. Bradley. - Ky. -. 109 S. W. 
1920, Dodson v. 'Vat.on. 110 Tex. 3.')5, 220 S. 1178 (doctor's certificate); Mich. 18i1. X(Ow 
W. 771 (con elusiveness of an account stated); York Central Ins. Co. '1'. Wat.son. 2:l Mic·h. 
1909, Ripley v. Snge L. & I. Co., 138 Wis. 304, 486 (admission that other insurauc'c exi,tccl) ; 
119 N. W. 108. 1898, John Hancock M. L.lns. Co. 1'. Dirk. 117 

• Langdon t'. Ronne. Ala., supra. Mich. 518, i6 N. W. 9 (physician's certificate) ; 
• This much is generally assumed as unques- 1901, Wasey 11. Ins. Co., 126 Mich. 1W. 85 N. 

tioned; the only matter of argument being the W. 459 (physician's affida\'it; but It majority 
conclusiveness of such proofs by way of es- of the Court excluded sllch portions as were 
toppel; in the following cases the "proofs" based on mere hears.'lY); 1906, Krupp r. :\le-
were receh'ed, except as otherwise noted: trop. L. Ins. Co., 143 Mich. 369, lOG N. W. 1107 
Fed. 1874. Insurance Co. 11. Newton, 22 Wall. 32, (proofs of death in general); 1915, Gilchrist D. 

36 (coroner's verdict, admitted); 1877, Insm- Mystic Workers, 188 Mich. 466, 474,154 N. W. 
ance Co. v. Higginbotham, 95 U. S. 380, 3!)0 5i5 (ccroner's verdict forwarded by beneficiary, 
(foregoing caso approved); 1889, Richelieu & held not an admission, purporting to follow 
O. N. Co. r. Boston M. Ins. Co., 136 U. S. 408, Wasey 11. Ins. Co., supra) ; Nebr. 1901. Modern 
435, 10 Sup. 934; 1900, Sharland 11. Ins. Co .. 41 Woodmen D. Kozak, 63 Nebr. 14G. 88 N. w. 
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§§ 1048-1087) VICARIOUS AD~llSSIONS § 1074 

§ 1074. Same: Books of a. Corporation or Pe.rtnership. Hespecting th£' 
use of corporation-book entries as evidence of the facts recorded, some doubt 
and confusion has arisen, chiefly through a failure to keep in mind the history 
of the rule for parties' account-books. This aspect of the subject may best 
be disposed of at the outset. 

(1) By a pcculiar cour3e of development (examined post. § 1518) a party's 
account-bool', once receivable by custom, became inadmissible on his own 
behalf in England as early as the liOOs, through a combination of statute 
and judicial legislation. In the Colonies, this absolute prohibition never 
came to prevail; but the survi\'ing use was limitcd in val'ious ways; in par
ticular, the transactions recorded must be of goods or services, and not of 
cash payments nor of special contracts, and the entrant must be the part~· 
himself. These limitations were later removed b~' statute in many jurisdic
tions; but in Englund, substantially till the end of the 1800s, the prohibition 
remained. 

The account-books of It corporation-party. thell. were in England not 
admissible, an~' more than the account-books of a natural person.1 In the 
United States, they would have been admissible so far as an~' other part~··s 
account-books would ha \'e been: but obdousl.y thE' abo\'e restrictions in 
fact excluded them. even when thc~' related to entries of gOO(!::; or services. 
because they were kept by a clerk. ~e\'ertheless, the~' might have been and 
doubtless were used by calling the c-lerk to usc thelll as memoranda of recollec
tion, precisely as could be done by the clerk of an~' other party (alltc. §§ 734 ff.). 
:Moreover, after the statutory remo\'al of some of the above restric
tions in particular. the restriction as to the nature of the transaction re-

248; N. Y. 1886, Gulds('hmirit t·. JII~. Co .. 102 
N. Y. -186, ·192 (coroncr's \'('rdit't., expressly 
denied in the proofs to he true, exrluded); 
1896, Hanna 1'. Conne~ti(,llt ;\1. L. Ins, Co .. 150 
N. Y. 526. 44 N. E. 1f)99; 191i. Klein c. 
Prudential Ins. Co., 221 N. Y. "·19, l1i N. E. 
942; N. D. 190:l, Ste\'en~ r. Continental C. Co .. 
12 N. D. 463. 97 N. W . .'>62 (clCcluded as a/tainst 

. an infant); 1!l20, Fekjar r. Iowa S. L. S. Ins. 
Co.,44 N. D. 389. Iii N. W. 4,55; Ohio: 1883. 
Insurance Co. r. S"hmidt, 40 Oh. St. 112 
(physician's an~wcrs. based on hearsay ex
eluded); Or. HlD:l. Cox r. Royal Tribe. -12 Or. 
:lB5, 71 Pac. i:l (held recei\'able as admissions; 
but here rejected because furnished by the 
insurer's agent); Pa. 190n, Felix 1'. Fidelity M. 
L. Ins. Co .. 216 Pa. 95. 64 AtI. 903 (suicid('; 
physician's statement. etc .• ill proofs of death 
admitted) ; 1922. Maculuso r. Humboldt 
Fire Ins. Co .• 2il Pa.489. 115 Atl. 828; Ta. 
1921, Thornel r.Missouri State L. Ins. Co., Tex. 
-Ch·. App. -. 229 8. W. 653 (proofs of death. 
inconsistent with r.\aim. admitted); TV ash. 
1916, Armstrong v. !'ofodern Woodmen. 93 
W:!~h. 352. 160 Pal'. 9·16; Wis. 1903. 
Voelkel r. Supremc Tent. 116 Wis. 202. 92 
N. W. 110·1 (coroner'~ ccrtificate); 1904. 
Fey •. I. O. O. F. Ins. Soc·y. 120 Wis. :l58. !lS 

X. W. ZOG; WI:I. Krogh ". Modern Woodmen. 
15:1 Wis. 3!li. 141 N. W. 2i6. 

TI](' questioll ought to be. in enl'h r.asc. 
whether the benefidary has in fact adopted the 
~tatemellts as his own; there can he no gcneral 
rule for all ca,es. The dl'cisions are collected 
and examined ill an artirIc by Profl's~or A. !'or. 
Kal('s. ill 6 Columhia Law Re\,ie\\', 509 (1906). 
.. Declarations of the Insured against thc 
n~ncficiary .n 

Distinguish the qu('stions whether the ad
missions of the deceased illBuretl may be used 
aoaillsl the henefirinry (posl. § 1081); whether 
the leslimony or/ore Ihe rGroner is admis..ible 
(posl. § 1:l74); alld whether there is a 1"'irileoe 
for the physician's ccrtijirole 0/ death (p031. 
§§ 2:lS5 a). 

Distinguish also the question whether th .. 
insured or beneficiary may. 0/1 his own behalf. 
under the Hearsay rulE.' offer affidavils contain{'d 
in these "proofs" (posl. § 1384). or whether the 
cOToner'8 rerdicl may be offcred by either party 
as an official r{'port (p081, § 1671). or may offer 
t h{' .. proofs" as part of the • res gesUe' (posl, 
§ 17,m. 

§ 1074. I 1819. Marriage r. Lawrence, 
quoted infra. 
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§ 1074 EXT RAJ UDICIAL :\'D~IISSIONS 

corded there was IlO reason why corporation account-books could not be 
used, on \'erification by the recorder, like an~' other books. They were and 
are neither more nor less admissible than any other part~·'s books, either under 
the Parties'-Books branch of the Hearsay exception for Hegular Entries 
(post, §§ 1537 ff.), or under the hranch which admits Regular Entries by De
ceased Persons (post, §§ 1521 fl'.), or as yerified memoranda of recollection 
(ante, §§ 734 ff.). There is no m~'stery about them, and no eccentricity. 

But doubt was introduced by ignoring this point of view and fixing the 
attention on another principle, the test of which they could not satisfy: 

(2) This principle was that of Official Statements, or Pilblic Records, by 
virtue of which. as an exception to the Hearsay rule, official registers, by per
sons having It duty and authority, were receivable to evidence the facts stated. 
This principle sufficed to admit certain public registers, including the books 
of certain jlublic corporations (]lost, § lUG1); but it obviously could not covc{' 
the records of a private corporation or of a public corporation doing private 
acts.2 Conceding this, the English Court found of course no other title for 
admitting corporate books as parties' entries, for the reason above explained. 
But. for the same reason, Gllr own Courts, if they had kept in mind our pecul
iar tradition and statutes as to parties' books, might have correctly estimatp.d 
the negative conclusion of the English Court, and might have laid held of such 
other principle as plainly would have sufficed for the purpose in ham!. This 
they did not do; the~' seem constantly to ha\'e ignored the likeness between 
the account-books of natural parties and of corporate parties.3 The conse
quence is that (apart from unrecorded practice) they seem seldom to have sup
posed that there was an~' way of using corporate books otherwise than on the 
further principles now to be noticed; and the few Courts that have permitted 
their use have not done so with any firm and clear recognition of the sound 
reason for that result. 

(3) No one doubted that the records of a meeting were receivable in prov
ing the doings of the meeting. On the theory of the Parol Evidence rule 
(post, § 2451) those records were the doings: i.e. as with judicial and legis
lath'e records, the \'otes of the meeting are supposed not to be ' in pais,' or 
oral, but in writing; hence, in proving the acts of the meeting, as such, the 
acts are to be sought in the written records. Thus, the record is not some
body's hearsay testimony to the act; it is the act itself.4 This rule, how-

• 1789. London v. Lynn. 1 H. Bl. 20.5. 215 
(corporate tolls; same ruling as in the next 
ca~e); 1819. Marriage v. Lawrence. 3 B. &: Ald. 
142 (right or a borough corporation to tolls; to 
show acts of prescriPtive claim. the ancient cor
porate records of fines imposed and paid were 
not admitted; because though the books were 
public records. still .. if the entry apply to 
private transa.ctions a.lone. it will still fall 
v;ithin the rule applicable to private books" 88 
a mere .. minute made by a party in his o\vn 
memorandum-book") . 

• E.g .• in Ch?.se v. R. Co .• 38 Ill. 215 (1865) ; 
Chesapeake &: O. R. Co. v. Deepwater R. Co., 
57 W. Va. 1341. 50 S. E. 890 (1905). 

Conira. in a good opinion: 1891. Terry v. 
Birmingham N. Bank. 93 Ala. 608. 9 So. 299 
(stock-exchange corporation books); also 
(1922) Newton v. Gas Co .• 258 M. S. 1135. 176 
(oast of gas). Trainor v. Ass·n. Ill .• and Gnnther 
o. Jenks. Mich .• cited infra. 

• 1820. Owings 11. Speed. 5 WhMt. 420. 422 
(land vested in trustees; the" book or the 
board of trustees". in whieh their proceedinj::; 
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ever, thou!!h not disputed, sufficed only to admit what was actually done 
as a part of the corporate meeting; it still did not serve an~' purpose of prov
ing matters that occurred apart from the meeting, such as the sale of goods, 
the erection of a building, the receipt of money, the subscription to shares, and 
the like. 

Was there any other principle upon which the hooks could be used as evi
dence for these purposes? It is just here that tht:: present principle of Ad
missions comes to be illYoked: 

(4) ::\Iuy not the account-books be used against a member of the corpora
tion as stlltements lIsl!clltcd to by him, by yirtue of his presumed access to them? 
The books of a partnership are receinlble against a partner, either on this 
principle or on the principle of agenc~,.6 ~Ia~' not corporation lIocount-books 
be receivable in the samc way, as:mming that the opponent is shown to be a 
member, and that the object is to charge him with an admission of the cor
rectness of the account? This question has generally been answered in the 
negatiye :6 

wI!re racorded, was admittcd, bceau~e. per ;\Iar- corporation); Ala. lS98, Booth 1'. Firc-Engine 
shall, C. J .. "the hooks of sudl a body arc thc Co., 11S Ala. a69, 24 So. 405 (hooks admitted, 
best c\'idencl' of their :\('t~, and ollght to be thc mcmber heillg prcsent at the meeting); 
admitted whl'no\'er thooe acts are to h" 1921. l\Ir:.lillan t'. Aiken. 205 AlII. a5, 88 So. 
prayed "); 1 !J02. Sigua Iron Co. r. Brown. 1.1 135 (titlc to land through a corporation; 
X. Y. 488, (l4 ~. E. 194. minutcs of meeting. admissiblc ugainst a stock-

In Chesapcake & O. n. Co. r. Deepwater holder); Cal. 1Sn, Neilson I'. Crawford. 52 
H. Co., 5. W. Ya. (l.t}. 50 S. E. S90 (l90,~). thcre Cal. 2-1S (not reeci\'cd against 1\ stockholder to 
is" full collection of rulings; but the opinioll of show the company's indehtcdnc~s to the plain-
the majority does no\. appreciate the inherent tiff; Hill r. Manchcstcr & S. W. Co. followed) ; 
distinction,; of the subjcct; Brannon, P., di;;.,. 1806. McGowan v. McDonald. 111 Cal. 5., 69. 
fin this point, expounds the correct view, il- 43 P"e. -11S (recch'ed in a case like thc preced-
hlstpating thc di,;crimination nbo\'c taken. ing; .. the fir~t fuct to be estahlished is thc in-

COllllJarc §§ 1661,2·151. post. dehtednes8 of the corpomtion. and when that 
'1899, Chick '0. Robinson. :~. C. C. A. 20". is establishcd. thc liahility of the stockholder 

95 Fcd. 619 (spccial partner legally cntitlcd to rcsnlts as a ncceSS:HY sC'1l1cncc"; attempting 
nccess to books; entries admitted); 190:1. t.o distinguish Ncilson r. Crawford); 1898. San 
Safe Deposit & T. Co. v. Turner, 9S 1\Id. 22, 5:; Pedro L. Co. ~. Reynolds. 121 Cal. 7-1. 53 Pac. 
Atl. 102a; 1908, Schlichcrt'. White. 7-1 " .J. L. 410 (admitted as against an agent having 
839, 71 At!. 3:~7 (suit for accounting); 1S-14. l'llllrgc of the book>!}; Colo. Wll. Brown r. 
Allen v. Coit, 6 Hill ~. Y. 318 (entries in the First :\at'l Bank, 49 Colo. 393, lla Pac. 48:i 
firm's hooks; .. the knowledge of thcir agcnt (cmbezzlement; bank's books admitted) ; Conn. 
was in this respcct their OWII knowledgc ") ; 1904, ~orman P. S. Co. v. Ford, 77 Conn.461. 59 
1892, Kohler t·. Lindenmeyr, 129 N. Y. 408. Atl. 499 (a corporation record-hook, containing 
501. 29 N. E. 057 (here cxcluding hooks of a a certificate by a majority of thcdircctorsrecit-
prior partncrship); 182·1. Thommon r. Kal- ing a reccipt of assets. excluded, ai not a regular 
bach. 12 B. & R. Pa. 238; 1908. Garrido~. cntry in a book of account}; Ga. 1905, Lowry 
A~encio, 10 P. 1. 691. Nat'l Bank V. Fickett, 122 Ga. 489.50 S. E. 396 

• EsoLA~D: The cases 011 hoth ~idcs arc as (not clear); Ill. 1897, Anderson v. Lifc Ass'n, 
follows: 1816. Alderson t·. Clay, 1 Stark. 405 171 Ill. 40, 49 N. E. 205 (dircctors' resolution of 
(a member of a compuny who had att(>nded a&!essmcnt, held' prima facie' cvidencc alJlinst 
throe meetings, held to be affected by all till' membcrs); 1903, Trainor 1'. German A. S. L. & 
recorded doings of thc company kept in a book B. Ass'n, 204 Ill. 616, 68 N. E. 650 (books of 
open to all member~); lSa3, Hill v. Manchestcr account not. admissiblc 'pcr se' against a stock-
& S. W. Co., 2 Ne\,. & i\L 5i3 (~(>c quotation holder; but admissiblc if fulfilling the requi-
supra) ; sites of books of accoullt in gcncra\): Kan. 

UNITED STATES: Fed. 1899, Haydcn v. 1917. Davis c. Bim, 100 Kan. 66, 163 Pac. li22 
Williams. :n C. C. A. 4.9, 96 Fed. 279 (usable {allotmcnt of lalld; ('orpornte minutes, ad-
"I\I~' 1\5 admissioM by the corporation against mitted); .lIt·cll. lS~O, Ganther 1'. Jenks, 76 
a membor or betwecn members; but. ovcn ~tich. 510, 514 (cntries of payment in the de-
hen·. not "!IS to his own dealings" with a fendant cOlllpallY's books. admitted; .. euch 
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1833, Hill v. Manchester & S. IV. Co., 2 Nev. & 1\'1. 573, 579, 580, 582. PARKE, J.; 
"Tn the case put of a partnership, the books arc evidenre against the individual partner 
dcaling with the partnership, beeallse he has aecess to the books and may alter them, and 
his not doing so is evidence of acquiesccnce." Campbell, Solicitor-General: .. In the case 
of a partnership, the books are e\'idence against a partner, not on the ground of access, but 
because they are kept by a rlcl'k, who is his agent, or by a partner, who is also his agent"; 
PAnKE, J.: "That is the true ground upon which they arc evidence." DENMAN, L. C. J.: 
" ... We are, however, of opinion that the principle on which partnership books are evi
dence against the partners is that they are the acts and declarations of such partners, being 
kept by themselves or, by their authority, by their servants and under their direction and 
superintendence. But the clerk of the company, once appointed, is subject to the control 
of nu indi\'idualmember; lind the free access provided for [by the charter] is only for the 
purpose of inspection." 

1891, EARL, ,r., in Rudd \'. Robi11.~on, 126 N. Y. 113, 117, 26 N. E. 1046: "There was 
no proof that the defendant had actual knowledge of the entries contained in the books which 
were u~cd as evidence against him, or that he authorized such entries or caused them to be 
made. There was no proof from which the law would raise a legal presumption that he had 
knowledge of the entries, unless he is chm-geable with such knowledge from the mere fact 
that he was a stockholder and trustee of the corporation .. " The books of corporations 
for many purposes are evidence, not only as between the corporation and ;ts members, and 
between members, but also liS between the corporation or its members and strllngers. They 
are received in evidence f,rcnerally to prove corporate acts of It corporation such as its in
corporation, its list of stockholders, its by-laws, the formal proceedings of its board of direc-
tors and its financial condition when its solvency comes in question. But. "can 
perreive no principle upon whi('h the account-books of a corporation can be evidf" . -', 1st 
a member of the corporation, of the accounts and entries therein made in a sui " ". -'J' 
the corporation or its rcpresentath'cs against him to enrorce his liability upon sut:.. Itnt. 

The officers and book-keepers of ;1 corporation arc in no sense his agents. Indivioun1ly he 
has no control over their 3ctS, and ha~ no responsibility thereof; and in making tlw entries 
they do not, in any legal sense, represent or bind him. As to the competency of such books, 
directors and stockholders of a rUl'poration stand upon the same footing. It i.> quite true 
that a director stands in a more favorable position to know whai is going on within the 

books. when properly kept by the proper offi
cers 01' agents of the company. ure e(JDlpctent 
testimony" as regular elltries); Alo. H112. 
Howard v. Strode. 242 1\10. 210. 146 S. W. i02 
(whether L. J. H .. deceased. was ill Decatur or 
St. Louis on Jan. 15. ISS:!; minute~ of a stock
holders' meeting in St. Louis. reciting the pres
ence of L. J. H .• signed by him as secretary. 
:lIId dated .Jan. 16. IS8a. also un order-book 
with an entry by the ';!Ime person 011 Jan. 15. 
1883, admitted. as a regular entry in the course 
of business); l\. 1I. 1858. Haynes v. Brown, 36 
N. H. 545.563.566 (the corporation-hooks are 
evidence, "in the nature of public records. m! 

to everybody. of the corporate proceedings ". 
including the fact of a defendant being stock
holder; but not of other matters of fact. in
cluding the state of accounts between a stock
holder and the corporation; follo"ing Hill v. 
Manchester & S. W. Co.); N. Y. tSOl, Rudd v. 
Robinson, 126 N. Y. lla,::l6 N. E. 1046 (action 
by a receiver to charge a director "itl! unlawful 
appropriation of corporate funds; corporate 
accol.nt.-books held not admissible to charge a 
director or stockholder; see quotation Bupra) ; 

Pa. H1l9. Fell I'. Pitts. 263 Fa. 314. lOu Atl. 
574 (corporate books admitted against di
rectors) ; Telili. 1002. Continentlll Bank 11. 

First !l;'at'l Bank. 108 Tenn. 3i4. 6S S. W. 497 , 
(corporate account-books held admissible, like 
other account-books. "either for or against a 
corporation, and against a stranger or as be-
twel'1l two strangers"); VI. 1920. Smith r. 
Reynolds. !J.1 Vt. 28. 108 Atl. 697 (statement of 
account. in possession of defendant when 
treasurer of the corporlltion, admitted on the 
facts); Wis. l!)14. Rogers v. Rosenfeld. 158 
Wis. 285. 149 N. W. 33 (deceit in the sale of 
mining stock; the corporation account.-books 
admitted to show the conditions of tho business. 
on the theory that both parties were stock
holders). 

Against an active officer the books arc of 
course admissible. on the principle of § 1073, 
par. (2), ante: 1908. State v. Hoffman. 120 La. 
949. 45 So. 951 (knowing receipt of deposits, 
while insolvent. by a bank cashier; bank-book 
entries admissible against defendant. though 
actual knowledge must also be believed by the 
jury before finding guilt). 
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corporation and to be more familiar with its books in some cases than a stockholder. Hc 
has the right to inspcct the books of the corporation, and so has a stockholder. A stock
holder having the ability is just as able to become familiar with the contents of the books of 
a corporation to which he belongs as a directflr; and there is no principle of law by which a 
director can be charged with knowled~e of the entries in the hooks of a corporation which 
is not equally applicable to its stockholders. . .. It would he quite a dangerous and, we 
think, startling proposition to hold that a clerk or other officer in a business corporation 
could enter charges in its hooks of account against a director or stockholder which could be 
proved in favor of the corporation by the Illere production of the books, thus throv.-ing' upon 
him, or his personal rcpresentatives after his death, the hurden of explaining the entries or 
showing them to be untrue, and we helie\'e the doctrine has no support in principle or au
thority. A corporation seeking to enforce a claim against one of its directors or stockholders 
must establish. it by the application of the salJlP rules of evidence which are applied in an 
action brought by an indiviJuul to enforce u claim against an~ .. defendant." 

Hence, the account-books have generally been exduded, in actiolls against 
stockholders, unless actual access to the books was shown, or unless the in
debtedness in issue was that of the corporation to the plaintiff (in which case 
the corporate entric~, as its admissions, evidenced the debt, and would not 
be offered as the stockholder's own admissions), Yet it would seem, upon 
the principle alread~' examined (in par. (1) supra), that the account-books 
should be received against any person and without any other restrictions than 
ordinarily are applied in the use of such book~ of natural persons. 

The inadequacy of the result reached by the Courts is indicated by the 
statutes which in man~' jurisdictions have e:-..-pressly declared corporate ac
count-books admissible on certain conditions? 

(5) A simih;i question, lacking one circumstance, is presented when, in 
an action charging the defendant as stockholder, it is dcsired to use the cor
porate stock-book to prow him to he a sto~/dLOlder. Here there is no room 
for arguing upon the principle of Admissions, because the assent to be pre
sumed from the right of access presupposes the party to have that right as 
a stockholder, which is here the very fact in issue. l\'Iuch more, then, should 
this use of the books be denied by the Courts which see no other point of 
view than the principle of Admissions. On the other hand, a Court which 
permits this use must implicitly assume that the principles of Regular En-

1 The following list is partial only: Rev. L. 1920, c. 266. § 68 (corporation-books to 
E~GLA.ND, St. 1908.8 Ed\\,. VII, c. 69, § 220 be e\'idellce in ('ertain charges against one hav-

(Companies Act; .. where any company is being ing access or the right of access to them); 
wound uP. all books and papers of the company N. Y. Cons. L. 1909. Stock Corporation. ~ 32 
and of the liquidators ~hall. as between thc (" books of account of every bank" to be pre-
contributories of the company, be . prima 8umptive cvidence as against the corporation. 
facie' evidence of the truth of all matters officers. etc. or stockholders); C. P. A. 1G20. 
purporting to be therein recorded ") : § 3;3 (books of a foreign corporation. admis-

UNITED STATES: Fla. Rev. Gen. St. 1919. sible ,. to prove an act or transaction" of the 
§ 5171 (in prosecution for false entry of corporation); N. Car. Con. St. 1919, § 4948 
transfer. fraudulent issue, etc., of corporate (recnrd of proceedings of agricultural society 

. stock. books of ,. any corporation to which such receiving Dloney from State. may be "read in 
person has access or the right of access" are evidence hl suits wherein the corporation may 
admissible); Illd. Burns Ann. St. 1914, § 4365 be a party"); Tex. Rev. Civ. St. 1911. § 3713 
(corporations for boards of trade. etc.; rec- (record!; of allY domestic corporation, lld· 
ords admissihle); ib. §§ 5771, 5794; Ma88. missible). 
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tries (noted above) ?pply to corporate-books, for there is no other available 
principle. In other words, the entry is, in effect, that A. B. by himself or 
his agent orally agreed to take shares of stock, or (where the subscription is 
in writing) that the purporting signature of A. B. is genuine. The judicial 
rulings are at variance; 8 hut it is a little singular that there should appear 

• ENGI...~:m: 1850. Bain v. U. Co .. 3 H. L. C. 
1.21 (Lord Brougham said that at common law 
LL ... orporutioll·~ share-book WllS not udmissible 
to pro\'e A. B. a shareholdcr; here applying a 
dtatute expn'ssly making such books admia
sibl,') . 

C .~NAlJ'" : 1S81, Stadacona Ins. Co. v. 
Hainsford. 21 r..;. Br. 30U (a charter made a 
~ertifieate of the corporation e\'iden~e of a 
shareholder's indehtedncss; held, that other 
t'\'iden~e of the dL'felldant being a shareholder 
must be given). 

UNITED STATES: Federal: 182·1. Rcckville. 
d.: W. Turnpike Co. ,'. Van =-<ess. Cr. C. C. 449 
(action by the corporatioh for a balance due 
OIl a subscriptioll; the original ~ubscription 
book being olTered. without evidcn('e of the 8ig
nature's genuineness. the Court. .., /lem. 
(·on.', was of opinion thut the conuuissioners' 
book of subscriptions is • prima fade' e\'idelwe 
that the subscriptions were genuine or made by 
IJersons duly authorized "); 1Sii. Turnbull ". 
Payson. 95 U. S. 418 (assignee's aetion for 
stockholder's assessed liability to t.he (,Olllpany; 
stock-book held adInis~ible to Hhow .. that he is 
the owner of the stock "); 1:O;U:? LigJ;ett t'. 
Glenn. 2 C. C. A. 286. 51 Fed. :lSI (trustee'" 
suit to recover unpaid asseHsment of stock
holder; stock-ledger and trnnsfl'r-hook held 
admissible to prove the defendant a ~tock
holder. and suffieiellt thcrefor with e\'idcnce of 
identity; following Turnbull t·. Payson); 
1892, Taussig v. Glenn. 2 C. C. A. :n4. 51 Fed. 
409 (same principle appli('d): 1897. Carey v. 
Williams. 25 C. C. A. :.!27, 79 Fed. 906. 90!) 
(action for an unpaid assessment; entries in 
the stock-books held inadmi:lHible to prove the 
defendant 11 stockholder; the contract of 
membership must be shown by some a('t of 
assent; Turnbull r. Payson and LiJ;gett ~. 
Glenn treated IlS containing obiter statements 
only); 1898. Signa Iron Co. v. Greene, 31 C. C. 
A. 477. 88 Fed. 207 (like the preceding case) ; 
1905. Harrison v. Remington P. Co., 140 Fed. 
385, 402. C. C. A. (Carey v. Williams. supra, 
followed; but here the defendllnt's admissions 
were received. in the shape of certificates 
signed on the stubs and corresponding assign
ments written in the certificate book); 191:J. 
Oregon & Cal. R. Co. 11. Grubissich. 9th C. C. 
A., 206 Fed. 577 (corporate record8 here of 
the plaintiff not admitted to show the con
ten ts of a deed purporting to have been made 
to the corporation 40 years before and copied 
in the minutes; Ross. J .. diss.); 1900. State 
ex reI. Biddle 11. Superior Court. 44 Wash. 108. 
87 Pac. 40 (followini Turnbull 11. Payson. U. S.) ; 

Cal. 1807, Mudgett v. Horrell. 33 Cal. 25 
(creditor's suit to charge a stockholder; stock
books held not admissible to prove defendllnt 
a stockholder; per Currey, C. J .. and Sh'lfter. 
J.); Col. (Dist.) : 1899, National Expr. & T. Co. 
v. :\Iorris. 15 D. C. App. 262, 274 (stock-book 
.. entries are not' per st" evidence sufficient to 
establish the fnct of Inembt'rshiI}"; there must 
be some conduct of assent by the person 
charged); CO'IIi. 1900. Fish v. Smith. 73 Conn. 
377. 47 At!. 711 (excluded; yet admissible to 
prove timc of membership commencing. ii 
membership is otherwbe cddence); Me. 18·10. 
Coffin v. Collins. 17 :\1('.4·10 (execution against 
u stockholder for the company's debts; semble, 
~he corporatc records were admissible); Md. 
1872. Hagt'r v. Cle\·eland. ao l\ld. 476. 494 
(corporation-books not admissible. .. except 
perhaps in actions between the members"); 
Minn. 1921. Lebens t'. N el~on. 148 Minn. 240. 
lSI X. W. a50 (stockholders' liability; the 
('orpomtion records admissible to show de
fend:l!lts to be stockholders. under G. S. 1913. 
§§ IBn. mS3. (jl!J4, 6:W3); S. II. 1858. 
Haynes t'. Brown. 36 =-<. H. 545, 50:l (admissi
ble; see citation supra); N. J. 1904, French r. 
Mill 14 

not decided; here the books were 
used to refresh the secretary's memory) ; N. Y. 
ISla. Highlund Turnpike Co. 11. McKean. 10 
.Iohn. 154 (b(..::s held udmissible to show de
ft'nd:lIlt a ~tockholder. if duly authenticated) ; 
VIt. 1826. Grays v. Turnpike Co .• 4 Rund. 5i8. 
5S0. 582 (corporation-books used to prO\'e its 
orgallizntion; defendant's suhscription proved 
by his signature to the subscription-book); 
1879. Stewart v. Valley R. Co .• 32 Gratt. 146. 
l1iG (stock-ledger and shareholders' list. ad
mi t ted in an action by the company for the 
amount due (rom shareholders, to show the 
(~ompany's reliance on a subscription-paper 
signed by the defendant); 1888, Lewis 11. 

Glenn. 84 Va. 947. 984. G S. E. 866 (preceding 
case approved); 1888. Vanderwerken v. Glenn, 
85 Va. 9, 14. 6 S. E. 806 (action by a trustee 
of tho company (or the amount due from 8 

shareholder; .. that the stock-books of such 8 

company arc' prima facie' e\'idenco of who are 
its stockholders is well settled "); W. Va. 
1882, Pittsburgh W. & K. R. Ce>. ". Applegate, 
21 W. Va. 172, 180 (action for residae of share
holder's subscription; ledger and sto~!<holders' 
list admitted to prove the defendant a siv~~
holder, under express statute. Code 1860. e. 
57. § 25); 1897, South B. R. Co. 11. Long, 43 
W. Va. 131. 27 S. E. 2)17 (similar). 
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more inclination to sanction the use of corporate-books to prove a defendant 
a stockholder than to sanction their use in an accounting against one who is 
otherwise proved a stockholder. Here, too, 8tatute8 have frequently inter
vened to make the stock-books admissible.9 

§ IOi5. Same: Depositions in a.nother Trial, Used or Referred to. If a 
party expre88ly 8tate8 thr.t a certain piece of testimony by another person is 
correct, there can be no question that it becomes his statement by adoption, 
and is receivable as his admh;sion.1 But does he b~' implication approve and 
adopt as his all the deposition8, testimonies, and affichwits that are offered 
on hl3 behalf in a litigation, so that in a subsequent litigation these may be 
used against him as his admissions? 

It is true that the rule against impeaching one's own witness was once ex
plained upon the theory that a party guarantees the credibility of his wit
ness, and (by inference) the correctness of the witness' statements (ante, 
§ 898). But that impossible theory has long been exploded (ante, § 899), 
and cannot serve here. The question is purely one of implication from the 
facts.2 

• ENOL.\ND: Companies Claused COllsoli- contents by certified copies. see post. §§ 1223, 
dation Act, 1845. § 28; Companies Act. 11;62. 1683. 
H 25. 27; St. 1908. 8 Edw. VII. c. 69. §:J:J § 1075. I 1835. R. ~. John. 7 C. & P. 324 
(Companies Act; .. the register of members (deposition of T .• which had been admitted to 
shall be • prima facie' e\;denc(> of nny matters be porrect by the defendant in his exnmination, 
by this Act directed or authorized to be inserted re~eived); 1863. State r. Gilbert. 36 Vt. 145. 
therein "); CANADA: Dam. Re\'. St. 1906. c. 147 (an admission that th.:: testimony of a 
79. § 107 (books admissible in actions aga!nst witness on a former occasion was true makes the 
the company or a shareholder); S. Sc. Hev. testimony receivable); nnd cases ante, § 1070. 
St. 1900. c. 128. § 47 (certificate under cor- • The rulings are as follows: ESGLAND: 
porate seal shall be evidence of shnrehold- 1806. Johnson 1'. Ward. 6 Esp. 47 (to prove one 
er's title); Ollt. Rev. St. 1914. c. 178, § 12:J D. an agent of defendant. an affidavit of D. on a 
(corporation stock-books to he evidence. in motion to postpone trial was admitted. as used 
actions against the company or a shareholder) ; by defendant and known and adopted by him) ; 
USITEO STATES: Colo. Compo L. 1921. § 2268 1837. Brickell r. Hulse. 7 A. & E. 454 (trover for 
(stol'k-book to he evidence against a stock- goods seized on e:(ecution; plaintiff allowed to 
holder); Ind. Burns Ann. St. 19·11. § 4054 (cor- use affida"it of Woo put in by defendant on mo-
porate stock-book. admissible against a stoek- tion ill chambers. to show seizure by W. on de-
holder); Me. Re\·. St. 1916, C. 51. § 22 (porpora- fendant's behalf; sec quotation supra); 1839. 
tion stock-book. admissible to pro\'e who are Gardner v. Moult. 10 A. & E. 464 (assumpsit by 
stockholders and amount held); Mas.,. Re\·. assignees in bankruptcy against a creditor; 
L. 1920. C. 255. § 22 (stock and transfer books plaintiff allowed. in proving act of bankruptcy, 
shall hll"competent evidence"); ],[ich. Compo to use a deposition made by agent of defend-
L. 1915. § 8014 (banking); § 8065 (trust. ant. expressl~' at defendant's instance. to open 
security. and deposit); ],[0. Re ..... St. 1919. hankruptc~' proceedings; the deposition being 
~ 9773 (records of privute domestic incorpora- .. a particular statement which their agent was 
tion. admi;:sible in any suit to which the corpo- sent to make "); 1834. Chambers V. Bernas-
ration is a party); N. Y. Cons. L. 1909. Stock coni. I C. M. & R. :J41. a52. aBO, 367 (action by 
Corporation § 32 (stock-book of a corporation. alll'ged bankrupt against assignees; deposi-
admissible in suits against the corporation. tions uSl'd by petitioning creditors in the open-
officerd. directors. or stockholders); Tenn. ing proceedingd. not admitted; tho assignees' 
Shannon's Code 1916. § 5569 (actions between enrolment of them pursuant to law not being 
corporation and stockholders; subscription- an adoption nnd affirmation of them); 1840. 
books, admissible by certified COpy); Wash. Cole V. Hadloy. 11 A. & E. 807 (trespassq. c,l.; 
R. &: B. Code 1909. § 3325 (bank stock-book to issue whether plaintiff was tenant of the soil; 
be presumptive evidence); Wis. Stats. 1919, 2t a former trial of a criminal proceeding 
§ 2024-IG (bank stock-book to be evidence of against defendant on the now plaintiff's in-
.. the facts therein stated "). formation for a trespass, plaintiff ho.d alleged 

For the authe7lticali!ln ()j corporate books. himself to be tenant. and defendant had put in 
see post. §§ 2159, :J169: fo. proof of their the deposition of Olle D .• the landlord. denying 
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In the endeavor to define that implication, a distinction was at one 
time advanced that the use of an affidavit implied an admission of the cor
rectness of its specific contents, while the use of a witness' deposition or oral 
testimony did not: 

1837, DENMA.V, L. C. J., in Briel'ell v. HlIlse, 7 A. & E. 454, 456: "There can, I think, be 
no question but that a statement which a party produces on his own behalf, whether on 
oath or not, becomes evidence against him. There is nothing to distinguish it from a state
ment made by the p»:ty himself. . .. [In equity proceedings n different rule may obtain]; 

plaintiff's tenancy; deposition admitted); 
1815, White t'. Dowling, 8 Ir. L. R. 128 (affidavit 
of plaintiff's clerk, used by him on an inter
locutory motion in the' same cause, not ad
mitted for the defendant, by a majority of the 
Court, chiefly because it was used in his absence 
and without his knowledge); 1848, Boileau v. 
Rutlin, 2 Exch. 665, 6~0 (above cases referred 
to as sound, so far as the deposition, etc., W!1S 

offered .. for the purpose of proving a certain 
fact "); 1851, Pritchsrd r. Bagshawe, 11 C. B. 
459, 462 (to prove D. to be an agent of the 
defendant in an act of com'ersion, an affidavit 
of D. on that Ihlint, used by the defendant in an 
D,ltion by him against one 1\1., was admitted) ; 
1863, Paget v. Birkherk, 3 F. & F. 68:~, 68fi 
(trespass q. c. J.: deposition made by witness 
for defendant in a Chancer:,- suit in the same 
dispute, not admitted for the plaintiff; be
cause not appearing to be so .. used or adopted 
by the defendant to make it admissible against. 
him in this action as an admissicn made by him 
or with his authority"); 1864, Richards v. 
Morgan, l() Jur. N. s. 5·59, 4 B. & S. 641 (re
ple\;n for sheep; a\·owry, damage feasant; 
to prove title to the' locus', the plaintiff offered 
depositions used by the defendant in a 
Chancery suit by one E. against the now de
fendant in which the same title wa~ in issue, 
there being" no privity whatever" between E. 
and the now plaintili; held admis~ible, by two 
judges out of three, because the depositions 
were formerly used for the speci:lc facts as to 
which they were now offered); 1899, E\'ans v. 
Merthyr Tydfil, 1 Ch. 241, 250 (principle of 
Richards v. Morgan approved); C.\NADA; 
1863, Thayer v. Street, 23 U. C. Q. B. 189, 192 
(affidavit. of M., filed and used by defendant in 
another suit, admitted); 1900, Livingstone v. 
Colpitts, 4 N. W. Terr. 441, 442 (defelldnnt's 
cross·examination on his affidavit filed in the 
case, admitted; Richards v. Morgan followed; 
on appeal, thie point was not decided). 

UNITED STATEI': Fed. 1903, Connecticut 
M. L. Ins. Co. v. Hillman, 188 U. S. 208, 23 
Sup. 294 (affidavit uf a witness J. H. B., put in 
evi.dence by the plaintiff on the cross examina
tion of W. J. B., held to be usable against the 
plaintiff as a part of her evidence. and not merely 
aa affecting the credit of J. H. B.). Ala. 1840. 
Hallett 1>.Wl\lk"r, 1 Ala. 585, 588 (deposition on 
affidavit filed in Bame or prior cause, but not 
read, is not admis~ion); 1863, Wilkins v. 

StidlSer, 22 Cal. 231, 236 (medical sl·n·ires; 
deCendant had called the plaintiff as a witness. 
in an action beCore arbitrators against the 
person \\ho had injured the defendant; plain
tiff's testimony not received; "n party to a 
suit is not bound by or held to admit as true 
every statement made by his witnesses durin~ 
the trial of a cause, because he docs not deny or 
contradict them at the time"; this is a misap
plication of the principle of § 1072, atlte): 
Mass. 1842. Hovey v. Hovey, 9 !\lass. 216 (tak
ing and filing a deposition, without using it, is 
not an admi8sion of its truth); 1821, :\Iartin v. 
Root, 17 Mass. 2:22, 227 (former witness' testi
mony not rereh'ed; .. then, he used him as a 
witness, and was ohliged to content himself 
\\ith all he was willing to swear to "); 1899, 
Knight t'. Rothschild, 172 Mass. 5016, 52 ~. E. 
1062 (statements of one affidavit c:!:pressh' 
adopted in another, admitted); N. J. 1900. 
Bngeard v. Consol. T. Go ; 61,,~. J. 1,:-316,45 
Atl. 620 (after showing plaintiff's inconsistent 
testimony on former trial. defendrmt was al
lowed to show that plaintiff then also brought 
a v.itness to testify to same effect; citing 
Richards t!. Morgan); N. D. 1913, McCarty v. 
Kepreta, 24 N. D. 395,139 N. W. 992,1007 (af
fidavit of a third pers:m, filed with the defend. 
ant's affidavit. held not necessarily, to be taken 
as true in all parts); Or. 1908, Patt)· v. Salem 
B. Co., 53 Or. 350, 96 Pac. 1106 (tebtimony of 
F., calle.i {or defendant in another suit, not ad· 
mltted; the opinion treats it as !l question of 
§ 1072. alltc, and apparently ignores the present 
principle); Pa. 1907, Becker v. Philadelphia, 
217 Pa. 344, 66 Atl. 564 (personal injuries; tho 
testimony of a pbysician, offen d by the plain
tiff in a former suit against another defendant. 
admitted for the present defendant as" adopted 
and used as her own" by the plaintiff); l'a. 
1826, !\I'Mahon v. Spangler. 4 Rand. 51, 56 
(affidavit of B. read by plaintiff below, allowed 
to he used hy defendant). 

In any case, however, the deposition may be 
offered to show the party's knowlcdoe of the 
facts stated in it, if that is material; 1836, 
Lorton v. Kingston, 5 CI. & F. 269, 344; and 
cases cited ante, § 260. 

So, also. on other principles. a party's own 
deposition or affidavit may be used as 8. self
contradictior. (ante, § 1040, n. 3) or as It. falsi· 
fication showing consciousness of guilt (ante. 
§ 278, n. 3). 
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a party who uses such depositions does not know beforehand what they are; if he did, such 
cases would stalld on the ~ame footing as the present; he can only refer to what he expects 
will be produced; it is like the el\se oC a witness called at Nisi Prius, who:;e e\;dence does 
not bind the party calling him. It is <juitl· different from a case where a party produces, as 
part of his own statement, an affida\'it of whieh he knows the contents." 

But this view was in England afterwards repudiated for tht! more accurate 
view that some depositioll.y or testimonies may be so used as to become admis
sions, while ,yome affidavits may not b~; the result depending upon whether 
in the case in hano the particular statt!ment was offered knowingly for a 
specifiC' purpose: 

1864, COCKDUH~, L, C .• J., in Richard \'. ,J/organ, 10 Jur. N. s. 559, 564: "In principle, 
there can be no difference whet:ler the assertion or admission be made by the party sought 
to be affected against himself, or b~' some one employed, directcd, or invited by him to 
make the particular statement on his behal!. In like manner, a llIan who brings forward 
another, for the purpose of asserting or pro\'ing sOllie fact on his behalf, whether in a court 
of justice or otherwise, must be taken himself to assert the fact which he thus seeks tCl es
tablish. . .. Where a witness is called for the purpose of proving a particular fact, this 
amounts to an assertion of that fact by the party who so uses his testimony. And in this 
respect I must observl', that I can see no difi'ercnee hetwecn written and oral testimony. 
For whiie I concur in the position, that thc cvidcn(:e of a witncss, called on a trial, is not nec
essarily, nor, to thc full extent to which it may go, admissiblc against the party calling him 
in a future proceeding, yet if it can be shown that the witness was called to provc a specific 
fact, it appears to mc that this would be admissible as an assertion of such fact by the party 
calling the witness. . .. On the other hand, as I ha\'e alread~' sliid, I entirely concur in 
the position, that it is not because a witncss is called for the purpose of pru\'ing a particular 
fact or facts, that all that he may say becomcs admissible in any future proeeeding against 
the party calling him, And he:-e, again, I see no valid distinction betw<'en 'viva voce' and 
written testimony. It has, indeed, been said, that a par~y. (':tiling a witncss to be examined 
in court, may, in llIany instances, be ignorant how far the witness mny make statements un
favorable to the party caIling him, while a party using :1 written deposition does so with a 
full knowledge of what it contains, and after full opportunity of balancing the advantages 
and disadvantages of using it, But it must be borne in mind that the party in the one case 
calling the witness, in the other using the deposition, may do so, not only without the inten
tion of abiding by all the w;tness may say, but with the deliberate intention of calling on the 
Court or jury to disbelieve so much of the cvidence as makes against hill'. Just as at Nisi 
Prius, a party is sometimes under the necessity of calling a doubtful or e\'cn hostile witness, 
in o~der to prove some part of his case which ('annot otherwise he made out; and, in the e\'lmt 

, of adverse statements being made by the witness, seeks to induce the jury to reject them, as 
unworthy of belief, or as contradicted by the rest of the e\;dence; so, in the case or written 
evidence, a deposition or affidavit may, under similar circumstances, be used with a \'iew 
to the adoption of a part and the rejection of the re_~t. I t would be in dIe highest degree 
unreasonable to suffer the party using the eddencc to be affected by that portion whiell he 
may have repudiated or disregarded, on the gro'md, that the statements of thc witness must 
be taken to be his. Bearing in mind, that the trOll' ground on which such evidence is admissi
ble, is, that a party seeking to establish a fact by t \'idence in a court of justice. must be taken 
[in that IitigationJ to assert the fact he so seeks to pro\'e, it secms to ille to follow, on the one 
hand, that oral evidence, so far as it shall appear to havc bcen used to establish a specific 
fact, will [in subsequent litigation) be evidence again:>t the party using it, us an assertion of 
that fact; and on the other, that written evidenC'e will be admis5ible against the party using 
it, in a subsequent proceeding with a different party, not for the purpose of pro~;ng all tIl(' 
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statements it may contain, but cnly so far Illl it shall appear to na"c been used to establish 
a given fact or facts. It is not bccause a \\itness may have been called, or a deposition may 
have been used, that all the statfments made are to be considered as having been adopted 
by the party using the evidence. In order to render this species of evidence admissible, as 
the assertion of a particular fact by the party using it, it must appear, either from the evi. 
dence itself, or from extrinsic cil'cumstances, that it was used for the purpose of proving 
such fact. " . " 

" I am not insensible to the inronvenir.nce that may ~(-sult from the admission of evidence 
of this sort. The. evidence may have utterly failed in its cffect in the original suit; the fact 
which was sought to be established may have been disproved by other evidence; the de
cision of the COl!!·t or jury may have been adverse; the pert:," may long since have abandoned 
the ground which he formerly took; th'! production of such e"idence in a subsequent suit 
may lead to collateral issues in the shape of inquiry into all the circumstances and bearings 
of the first. Counsel, too, may possibly be embarrassed in the conduct of a cause, as regards 
the production of evidence, by having to <:onsider ""hat may be its effects on the interests 
of their client beyond the present proceeding. But many of these difficulties would ob
viously apply in the case of statements made by the party irrespecth'e of legal proceedings, 
which, if relevant t" the matter in dispute, no one can deny to be admissible against him. 
All these difficulties exist equally in the case of affidavits and depositions in bankruptcy, 
both of which have been held ~o be admiss'ble. The difficulty in which it is suggested that 
counsel would be placed in the conduct of a c .. use becomes reduced to a matter of small im. 
portanee, when the admissibility of the deposition is limited by the qualification to which, 
in my view, it should be subject, namely, that it can only he used against the party to the 
extent of the purpose for which it was used by him in the former suit." 

1840, COLI,IER, C. J., in Hallett v. Walker, 1 Ala. [18.5, 589: "The mere filing of a dep
osition does not license the party against whom it was taken to read it as an admission to 
the jury. " .. The party taking the deposition may have discovered that it was inad. 
missible for him, or that the facts it proved were unfavorable to his interest, or were ill 
themselves false. Under such circumstances hf" could not in justice bi.> charged with ha,·. 
ing made an admission of its truth." 

Certaiu other principles affecting the use of depositions must be discrim· 
inated.. (1) EYen if the party taking the deposition has not used it, so that 
by no possibility could it be treated as an admission, nevertheless it may be 
offered by the other party as a deposition, on showing the witness deceased or 
otherwise unavailable, if it was taken in the sam.e cau.~e,· since the only ob • 

• 
jection to it arises from the Hearsay rule and that has been satisfied (po.~t, 
§ 1389). Thus the particular advantage to be gained by succeeding in treat· 
ing it as an admission is that these restrictions do not then obtain. (2) The 
party's silence during the giving of opposing testil1tony cannot be treated as an 
admission of its correctness, for the reasons already examined (ante, § 1072, 
par. (3». 

§ 1076. Admissions of Other Parties to the Litigation; Nominal a.nd Baal 
Pa.""ties; Bepresentative Parties (Executor, Guardian, etc.); Stockholden; 
Joint Parties; Confessions of a Co-defenda.nt. A third mode (of those enu
merated in § 1069) by which vicarious admissions may become receivable is 
by priuily of interest, i.e. a relation which permits one person's rights, obliga. 
tions, or remedies to be affected by the acts of another person, and thus also 
permits resort to such evidence as that other person may have furnished by 
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W"ay of admissions. This privity may be of tw"o sorts, namely, privity of 
obligation and privity of title. 

But first it is necessary to distinguish those instances in which merely the 
definition of a " party" is involved, By hypothesis, an admission is a state
ment elsewhere made by the party and now offered against him as inconsistent 
with and contradictory of his present claim made in the pleadings or evidence 
(allte, § 10-18). Who, then, is the" party", i.e. the litigating person, "'Lose 
admissions may thus be now turned against himself? 

(1) In the first place, so long as fictions were copiously employed in the 
formal conduct of litigation, the admissions of a nominal, or fictitious party, 
were in strict logical consequence obliged to be received. For example the 
typical instance so long as the suit of the assignee of a chose in action was 
at common law required to be brought fictitiously in the name of the assignor, 
the latter's admissions were receivable, as being those of the party himself; 1 

even though they would have been inadmissible, if made after assignment, as 
those of an assignor, on the principle of privity of title (post, § 1085). But, 
since the universal reforms in procedure. this problem is no longer presented; 
although even before those reforms the spirit of judicial progress had in some 
jurisdictions refused to recognize this logical extension of thefiction.2 Where, 
however, the relation is not a fiction, but represents a real relation of legal 
interest as where the administrative and beneficial interests are divided 
between trustee and' cestui que trust' it would seem that the admissions 
of the trustee should be receivable. Conversely, so far as procedure still per
mits any litigation to be conducted without joining the real and beneficial 
party in interest, his admission!> would nevertheless be received; 3 perh::.ps 
such a case is not likely to-day to arise. In a criminal prosecution, the per
son to whose injury the crime was done is in no legal sense a party, and hi:; 
statem.ents are not receivablc,4 except, of course, by way of self·contradictioD 

i 1076. 1 1798. Bauennan r. Radenius, 7 that the declarations of the real party weald 
T. R. 663. 668; 1833. Gibson v. Winter. 5 B. &. not also have been evidence "); 1813. Smith r. 
Ad. 96. 102; 1819. Bulkley c. Landon. 3 C.ann. Lyon, 3 Camp. 465 (action by a ship-master. 
76. 82; 1836. Johnson r. Blackman. 11 Conn. for the benefit of the owner. on a chart{!r con-
342. 348. The following statute contains tract; L. C . .T. Ellcnhorough: "Although this 
general statements; Ga. Re\·. C. 1910. § 5776 action is in thp. namp. oCthe master, it is brought 
(admissions of parties to the record. receivable. fo~ the benefit of the owner: I am therefore of 
with certain exceptions specified). opinion that anything said by the latter is 

• 1848. Dazey r. Mills. 10 III. 67; 1868, ndmissible evidence for the defendant "). 
Shailer r. Bumst{!ad, 99 Mass. 112. 127 (" In But this would not necessarily be th'!! rule 
modern practice, at law even, the admissions of where the trustee as party represented an 
a party to the record who has no interest in the entire est~lte and the cestui was interested ill 
matter will I'.ot be permitted to be given in evi- only a part of it. e.o. as life tenant: 1838. Doc c. 
dence to the prejudice of the real party in inter- Waim\Tight. 3 Nc\·. &: P. 598. 605. 
est"); 1846, Sargeant v. Sargeant, 18 Vt. 3il. It would be apparently on the above prin-
376. dple that, to prove a plea in abatement for non-

a 17.9. Hanson r. Parker, 1 Wild. 257 (ae- joinder. tho admission of liability by the person 
tion on a bond for the benefit of D.; "D. is to sought to be joined would be receivable: 1827, 
be considered as if she were really plaintiff ") ; Clay v. Langslow. M. &: M. 45. 
18(y'), Bayley, J., in R. v. Hard\\icke. 11 East '1875, Williams v. Stat{!, 52 Ala. 411.412: 
5i8, 584 ("Bauerman 1'. Radenius only decided 1901, Creen v. State, 112 Ga. 638, 37 S. E. 885: 
that the declarations of the nominal party on 1884, Harper v. State. 101 Ind. 109, III (bas-
the record were e\idcnce "gainst him; but not tardy); 18!l8. Shieldd v. State. 149 Ind. 395. 4!J 
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as a witness. So, too, the stocldlOldcr of (l corporation is not the real part~· 
• 

in legal interest, and his statements cannot be received as admissions of the 
corporation.a 

(2) Where the party sues in a represcntative capacity i.e. as trustee, 
executor, administrator, or the like the representative is distinct from the 
ordinary capacity, and only admissions made in the former qualit~' are receiv
able; in particular, statements made before or after incumbency are inadmis
sible.6 Conversely, his admissions as eXPclltor or the like would not 
be receivable against him as a party in his personal capacity, A guardian, so 
far as his powers piace him in a representati\'C capacity, is subject to the 
same rules; 7 but the function of a guardian ' ad litem' begins ami ends with 
the litigation, and consequently his extrajudicial admissions are not receh'
able at all.6 

N. E. 351 (murdered per"on); 1560. Com. v. 
SanderB. 14 Gray !\Jass. 394 (embezzlement) ; 
18nS. State I'. Knoc-k, 142 Mo. 515. 4-1 S. W. 
235 (mother of a rape-prosecutrix); 1903. 
Stat.e ... Terry. 172 Mo. 213. 72 ~. W. 51:3 
(murdp.r('d man); H)04. State c. Brady. 71 
N .. 1. L. 360. 50 Atl. Ii (rape-pro"el'lltrix); 
1905. State 1'. Hummer. 72 id. 32;;. 62 A t1. :,SS 
(same); 1904. State v. Brady. il N. J. L. 3liO. 
59 Atl. 6; H102. ~tatll t·. Deal. 41 Or. -1:37. 70 
Pac. 534 (owner of a stolen horse); 1919. Com. 
1'. Bednurdki. 264 Pa. 124. 107 Ati. 666 (mur
dered person); 1906. Brown v. State. 127 Wis. 
19a. 106 :-;. \Y. 5:36 lrape-prosecutrix). 

• The contrarY ,·it~w was early taken in Eng
land for parish-inhabitants: 1809. n. 1'. Hard
wicke. 11 East 57S. 585; but it was r<'pudiated 
hy American Courts for town-proprietors; ,ee 
Judge Redfield's note to Greellll'af on E,·idence. 
I. § 175. 15th cd. 

But the stutus of the parish-inhabitant and 
the town-~)roprict(Jr was differ<'nt from that of 
the modern sharl!holder in a private ('orpora
tion; the admissions of a shareholder ('annot 
affect the corporation: 1839. Fairfield Co. 
Turnpike Co. v. Thorp. 13 Conn. In. ISO. 
This is sometimes expressly pro\'ided by 
statute: Mich. Compo L. 1915. § 12545 (like 
the Wisconsin st.atute); .'\'. I'. C. P. A. 1920. 
§ 340 (admissions of a ('orporation member not 
a purty. inadmissible unle"8 made hy him ail 
agent or as witness); Iris. Stats. In19. § 4079 
(admi~sions of a member of a corporation. not 
receivuble IInles;; he is a party or an agent). 

Yet in some eases the contrary is a practi
cally hetter rule: 1904. :itarr B. G. Ass'n V. 

:-lorth L. C. Ass·n. 77 Conn. 83. 58 Atl. 407 (ad
missions of members of a corporation may 
wmetimes he rCl'ei'l'ed against the corporation; 
good opinion by Hnmerslcy. J.). 

• Canada: 1915. Canadian :-lorthem West· 
ern R. Co. v. Moore. 23 D. L. R. f,46. Alta. 
(value of land; an affidavit by one of the 
part.ies. made as executor to a will. stating 
value. held udmissible ngrunst him as executor; 
citing the abo,'e text with approval); Uniicd 

:;ta/es: 1823. Plant t·. McEwen. 4 Conn. 544. 
548 (executor, before appointment); 18n5. 
Freeman t'. Brewster. 9:J Ga. 6·IS. 21 S. E. 165 
(guardian. lifter revocation); lUOO. Horkan r. 
Benning. III Ga. 126, 36 So E. 4:12 (admini.
trator); 1\114, Whisnert'o Whisner. 122 Md. 195. 
S9 A tl. 393; 1 nOll. Stone 11. Stone. l!Jl :\fass. 
371. 77 ~. E. 8-15 (executor; admitted); 1909. 
Gibson ~'. Boston. 75 :-l. H. 40.5. 75 Atl. lOa; 
1921.. LeLong V. Siebrecht. Sup. App. Dh·., 
187 :-l. Y. Suppl. 150 (letter writtell by de
fendant eltecutor. before appointment. not 
receh'ed as an admission in an action against 
him II" eltecutor); 1898. Charlotte O. & F. Co . 
t·. RiPlW. 12:3:-l. C. 656. 31 S. E. B79 (executor; 
ex~luded, unless cOllnected with the settlement 
hf the estate; this seems doubtful); In22. 
McKay';! Will. N. C. ,Ill S. E. 5 (con
tested will); 1901. Williams v. Cuh·er. 39 Or. 
:l37. 64 Pac. 763 (adminiRtrator. before ap
pointment); 1922. Johnson v. Underwood. 102 
Or. 680. 203 Pac. 879 (administrator's suit for 
death by wrongful act.; the statements of the 
now administrator. hefore appointment. not 
admissible) . 

For the case of co-executor8, co-lcgaiee8. etc .• 
sec pus/. § IOS1. 

7 COIl/ra: 190-1. Knights Templar & M. L. 
I. CO.1J. Crayt.on. 209 III. 550. 70 :-;. E. 1066: 
184C.. Collis V. Bowen. 8 B1ackf. Ind. 262. 

But. Ilnt of a guardian agaillS/ the minor: 
1905. Kidwell V. Ketler. l46 Cal. 12. 79 Pac. 
514: this is really on the principle of § 107S. 
post. 

For an ill/anl'8 admissions IIgainst himself. 
sec § 105:3. al//e. and § 1063. n. 1. at the end. 

8 1921. Pindell ~. Rubenstein, Md. --. 115 
Atl. 859 (mother of injured child. Buing as next 
friend; admissions exdlldecl; this shows how 
unreal are such technicalities); 1903. Sw,'ens 
t'. Continentnl C. Cu .. 12 N. D. 463. 97 N. W. 
862 (infant): 1895. Chipman V. R. Co.. 12 
Utah 68. 41 Pac. 562. 

A coullsel has of course the same authority for 
an infant's guardian' ad litem' as for a.ny client: 
all/c. § 1063. now 1. 
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(3) It will thus be seen that in receiving the admissions of a party as such, 
the only ql4estion can be, who the party is. The probative process consists 
in contrasting the statements of the same person made now as litigant and 
made formerly elsewhere, and it is in that view that it becomes necessary to 
define the identity of the person. It follows that the statements of one who 
is confessedly a distinct person B do not become receivable as admissions 
against A merely because B is also a part~·. In other words, th~ a.dm7.ssiona 
of one co-plaintiff or co-dejendant are not receirable again.st another, merely 
by virtue of his position as a co-party in the litigation.9 This is necessarily 
involved in the notion of an admission; for it is impossible to discredit A's 
claims as a party by contrasting them with what some other party B has 
elsewhere claimed; there is no discrediting in such a process of contrast, be
cause it is not the same person's statements that are contrasted. l\Iore
over, ordinary fairness wouid forbid such a license; for it would in practice 
permit a litigant to discredit an opponent's claim merely by joining an~' per
son as the opponent's co-party and then emplo~'ing that person's statements 
as admissions. It is plain, therefore, both on principle and in policy, that 
the statements of a co-party (while usable of course against himself) are not 
usable as admissions against a co-part~·. 

The situation has often been obscured by the circumstance that the co
party's admissions are received against himself, and that they are sometimes 
receh'ed also against the other .:!o-party because of a privity of obligation 
or of title (on the principle of §§ IOiifi·.). But it is not by virtue of the? . 
person's relation to .the litigation that this can be done; . it. ~ll.s.! be be- (\ . 
cause of some privity of title or of obligation, which would .indeed have ad> 
mitted the statements even had the declarant not been made a co-party. 

This principle, long recognized by the Courts, has not always been clearly 
appreciated by the profession: 

1806, L. C. ERSKINE, in Morse v. Rcyal, 12 "es. Jr. 355, 361: "So in trespass, where 
the defendants may be found severally guilty or not guilty, a "I\;tness may say he heard one 
acknowledge that he committed the act with the others j that is decisive tgainst that one, 
and as it is legitimate evidence against him, the Court must hear it j though it is no evidence 
against the others." 

1809, L. C. J. ELLENBOROUGH, in R. v. Hardlcicke. 11 East 578, 585: "Evidence of an 
admission made by one of several defendants in trespass will not, it is true, establish the 
others to be co-trespassers. But if they he established to be co-trespassers by other 
':!Ompetent evidence, the declaration of the one, as to the motives and circumstances of the 
trespass will be e,,;dence 10 against all who are proved to have combined together for the 
common object." 

• • 4ccord: 1907. Postal Tel. C. Co. tI. Likes. 
225 Ill. 249. 80 N. E. 136; 1905, Illinois C. R. 
Co. v. Houchins. 121 Ky. 526. 89 S. W. 530 (but 
the Court must instruct as to its limited USI') ; 

1825. Dan v. Brown. 4 Cow. N. Y. 483. 492 
(Woodworth. J.: .. An admission by a party 
to the record is evidence against him who 
makes it; . . . but not against others whl) 
happen to be joined as parties to the suit ") ; 

1916, nutland R. L. &, P. Co. t>. Williams, 90 
Vt. 276, 98 At!. 85. 

Otherwise. where the parties have a commOll 
inl<!rest independently of being joined as 
parties: 1903, Fourth Nat'l Balik t>. Albaugh. 
188 U. S. 734, 23 Sup. 450; 1910. McCullough 
Bros. v. Sawtell. 134 Ga. 512, 68 S. E. 89 (joint 
claim; admissions received). 

10 I.e. on the principle of § 1079, pOBI. 
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The principle is particularly illustrated by the rule in regard to the 
admissions of a co-defendant in a criminal case; here it has always 
been conceded that the admission of one is receiyable against himself only; II 
and thus, where A's confession, for example, implicates also a co-defend
ant B, it is allowed to be read against A, under express instructions to 
the jury not to consider it as affecting B; and some judges at one 
time favored the practice of omitting the name of B, or any other co
defendant, in the proof of the confession.12 As for answers in chancery, 
it has never been doubted that the answer of one defendant is no evidence 
against another .13 

§ 1077. Privies in Obligation; Joint Promisor; Principal and Surety, etc. 
So far as one person is privy in obligation with another, i.e. is liable to be 
affected in his obligation under the substantive t~w by the acts of the other, 
there is equal reason for receiving against him such admissions of the other 
as furnish evidence of the act which charges'them equally. Not only as a 
matter of principle does this seem to follo\V', since the greater may here be 
said to include the less: but also as a matter of fairness, since the person who 
is chargeable in his obligations by the acts of another can Ilardly object to 
the use of such evidence as the other may furnish. l\foreover, as a matter 
of probative value, the admissions of a person having precisely the same 
interests at stake will in general be likely to be equally worthy of con
sideration. There being an identity of legal liability, the two persons are 
one so far as affects the propriety of discrediting one by the statements 
of the other. 

When does this privity of obligation exist? This is plainly a matter for 
definition by the substantive law, not the law of Evidence. The rule of Evi
dence assumes whatever is otherwise established in the substantive law; and 
it would require a lengthy and inappropriate digression to examine here the 
conclusions of that law upon the variety of situations in which the question 
is presented. It is enough to note that the principle finds constant appIica-

111664, Tong's Case, Kelyng 18; 1902, Terr. 
I). Castro, 14 Haw. 131 (adultery); 1868, Com. 
~. Thompson, 99 Mass. 444 (adultery); 1903. 
U. S. '1'. Caligagan, 2 P. 1. 433; 1906, U. S. v. 
Paete, 6 P. 1. 105; 1906, U. S. ~. Manalo, 6 
P. I. 364; 1908, U. S. v. Estabillo, 8 P. J. 674. 

The ruling in Allen 11. Allen. 1894. Prob. 
248, that when the co-respondent and the re
epondent, in dirorce for adultery, take the 
Iltand, then the testimony of ei ther cann:>t be 
taken against the other, if no right of cross
examinatioa is permitted, is erroneous. being 
based on the common-law rule forbidding such 
use of extra-judicial admissions of co-defend
ants. But testimony on the stano is ent:rely 
different from admissions. and nothing can 
prevent u witness' testimony, when credible. 
from being used to prove any relevant fact 
against any party. Compare § 916, ante (im
peaching a co-defendant). 

•• The cases arc collected post, § 2100. be
cause they arc concerned primarily with the 
principle of Completeness, there discussed. 

For the use oC a con/arion 0/ a dececurd 
person, implicating himself and eroncratino 
the defendant, under the Hearsay exception 
for statements against interest. see po~t, 
§ 1476. 

For the use of admissions of co-conspiratoTs, 
see post. § 1079. 

II 1806, Morse 11. Royal, 12 Ves. Jr. 355, 
361; 1817, Leeds 11. Ins. Co., 2 Wheat. 380, 
383. But, of course. when the other party is a 
nominal one only, and thus is competent as a 
witness, his answer, if subjected to cross exam
ination, could be received. Distinguish also 
the admission of the other answer where one 
party makes it his own by reference (ante, 
U 1070, 1075). 
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tion chiefly to the admissions of a co-promUJor,1 of a principal (against his 
surety),2 and of one or two other classes of liability. 

These may now be examined in order to distinguish the present question 
from certain genuine rules of Evidence. 

§ lOiS. S&TDe: Agent; Partner; Attorney; Deputy-Sheriff; Interpreter; 
Husband and Wife. (1) He who sets another person to do an act in his 
stead as agent is chargeable b~' such acts as are done under that authority, 
and so too, properly enongh, is affected by admissions made by the agent in 
the course of exercising that authority. The question therefore turns upon 
the scope of the authority. This question, frequently enough a difficult one, 
depends upon the doctrine of Agency .appUed.t() the circu.IDstances of the 
case, and not upon any rule of Evidence.! 

• • •• • • 
~ '.' 

§ 1077. 'One of the most trouble8Ume parties under § 1076. ante: e.g.: 1904, Me-
problems in this connection, namely, whether a Gowan r. Davenport, 134 N. C. 526, 47 S. E.27 
promise ur uckiiowlcdument by one joint pramisor (trust deed of wife's separate property, to securo 
serves to remove the bar of the statute of limi- II debt recited to be that of husband and wife; 
ta/iom against another. goes back to a ruling the d~ceased husband's admissions that the debt 
of Lord M:msfield, in Whitcomb 'I). Whiting, 2 was unpaid were excluded, because his est-ate 
Doug. 652 (" an admission by one is an admis- was not a party to t.he nction to foreclose). 
sion by all"), and illustrates how the principle It was on this principle that admissions of a 
involved is one of the substnntive law; this debtor were held admissible against a 8heriff 
principle was confirmed in 1824, in Perham v. charged u:ith his e8cape: 1798, Sloman 11. Herne, 
Raynal, 2 Bing. 306, 312, and in 182S, in 2 Esp. 691 ("whatever evidence would be 
Burleigh l). Scott, 8 B. & C. 36, 41. There is an sufficient to charge the originnl defendants 
interesting note upon it in Greenleaf on Evi- would do to charge a sheriff in such an action as 
dence, 15th cd., I, § 112. the present"). 

t Ellg. 1821, Goss r. Watlington, 4 B. & B. The Hearsay exceptions for Statements 
132, 137: 1828, Whitnash v. George, 8 B. & C. against Interest (post, § 1455) and Regular En-
556, 561 ("The er.tries [of the principal] were tries (post, § 1517) serve to confuse some of 
evidence against the surety because they ',ere the earlier cases on this topic. 
made by the collcctor [principal] in pursuance § 1078. I The best of th" earlier exposi-
of the stipulation contained in the condition tions is that of Sir W. Grant, M. R., in 1803, 
of the bond"): Can. 1015, Jordan School in Fairlie v. Hastings, 10 Ves. Jr. 123. Lord 
District v. Gaetz, 23 D. L. R. 739, Alta. (action Kenyon, who became Chief Justice in 1788, 
against sureties of a treasurer; the treasurer's had set. himself against recehing any admis-
books admitted, but on different grounds by sions by agents; and it was some time before 
difIerentjudges; Harvey, C. J., citing the above the true principle ,,'as defined and accepted. 
text with approval): U. S. Ida. 1910, Sanders For a collection of authorities applying the 
~. Keller, 18 Ida. 590, 111 Pal'. 350; Ill. 1916, rule in Fairlie t. Hastings, see Wambaugh's 
Scovill Mfg. Co. v. Cussidy, 2751\1. 462, 114 N. Cases on Agency, 447 II.: 1903, McEntire 
E. 181 (surety for purchaser of goods); Ind. v. Levi C. M. Co., 132 N. C. 598. 44 S. E. 109. 
1911, Federal U. Surety Co. t>. Indiana L. & M. The following Codes state the general prin-
Co.,176 Ind. 328, 05 N. E. 1104; IoU'a: 1904, ciple: 
Knoth. Peterson, 125 Ia. 404, 101 N. W. 173 Cal. C. C. P. 1872, § 1870, par. 5: Ga. Rev. 
(citing cases); 1908. Kuhl t>. Chamberlain, 140 C. 1910. § 5779; Or. Laws 1920. § 727, par. 5 . 
Ia. 546, 118 N. W. 776 (bunker's books); P. R. Rev. St. & C. 1911, § 1403, par. 5 Oike 
Mass. 1911, Atlas Shoe Co. r. Bloom, 209 Cal. C. C. P. § 1870, par. 5); 
Mass. 563, 95 N. E. 952 (debtor's admissions The pro,ision in Georgia, Code 1910, § 3606 
not received against the guarantor) ; Mo. that" the declarations of an agent ... are not 
1918, St. Charles S. Bank 'I). ])enker, 275 Mo. admissible against his principal unless they 
607, 205 S. 'V. 208 (defaulting cashier): N. C. were a part of the nt'gotiation and constitut-
Con. St. 1919, § 358 (suits ou official bonds) ; ing the 'res gt'sta;', or else Ihe agent be ckad ", 
VI. 1906, Jangraw IJ. Perkins, 79 Vt. 107, 64 has been properly construed to mean, not 
At\. 449; Wis. 1911, United American F. Ins. that a deceased agent's statements are always 
Co.l!. American Bonding Co., 146 Wis. 573, 131 receivable though not a part of the 'res geBtm', 
N. W. 994. but that, apart from the present rule of 'rea 

This principle is occasionally ignored through gestm', the deceased agent's statements may 
the tendency to look only at the state of the be received as exceptions to the Hearsay rule 
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The common phrasing of the principle is well represented in the following 
passage: 

1839, BUCHANAN, C. J., in Franklin Bank v. Pellll.vylmllia n. & M. S. N. Co., 11 G. & 
J. 28, 33: "The principle upon which the declarations or representations of an agent, within 
the scope of his authority, are permitted to he proved, is, that slIch declarations, as well as 
his acts, are considered and treated as the declarations of his principal. What is so done 
by an agent, is done by the principal throu/;h him, as his mere instrument. So whatever 
is said by an agent, either in the making a contract for his principal, or at the time, and ae
companying the performance of any act, within the scope of his authority, having relation 
to, and connected with, and in the course of the particular contra('t or transaction in which 
he is then engaged, is, in legal eifect, said by his principal, and admissible in eviden('e; not 
merely because it is the declaration or admission of an agent, but on the ground. that being 
made at the time of and accompanying the contract or transaction, it is treated as the dec
laration or admission of the principal, constituting a part of. the' res gestre', a part of the 
contract or transaction. and as binding upon him as if in fact made liy himself. But decla
rations or admissions by an agent, of his own authority, and not aecompanying the making 
of a ('ontract, or the doing of an act, in behalf of his principal, nor made at the time he is 
engaged in the transaction to which the;.' rcfer, are not binding upon his principal, not being 
part of the' res gestre " and are 110t admissible in evidence, but come \\;thin the general 
rule of law, excluding hearsay evidence; being but an account or statement by an agent of 
what has passed or be"!n done or omitted to be done, not n part of the transaction, but 
only statements or admissions respecting it." 

The most difficult field in the application of this principle is that of tortwus 
liability. For example, if A is an agent to drive a locomoth'e, and a collision 

;· .. ··ensues, why may not his admissions, aftl'r the collision, acknowiedging his 
: carelessness, be received against the employer? Because his statements 
'. under such circumstances are not made in performance of any work he was 
.... set to do. If he had before the collision been asked by a brakeman whether 

• • 

the train would take a switch at a certain point, and had then mentioned 
receiving certain instructions from the train-dispatcher, this statement might 
be regarded as made in the course of performing his appointed work. Nev
ertheless, such problems naturally admit of much !>peculative and barren 
argument.2 

In that class of cases, namely, cases involving tortious liability, and, in 
particular, liability for injur~' in a railway accident, the question is usually 
complicated by the applicability of the Hearsay exception for Spontaneous 
Declarations (p08t, § 1745), which admits statements made under the influ
ence of excitment, before the declarant had "time to contrive or invent." 

whenever they fulfil the requirements of any mismanagement which can be even listened 
of those exceptions. e.g. as regular entries. to in court; the pedantic unpracticalness of 
statements against interest. etc.: 1905. Tur- this rule as now universally administered 
ner II. Turner. 123 Ga. 5. 50 S. E. 969. makes a laughing-stock of court methods). 

i E.g.: 1915, Northern Central Co. r. The follo,\\;ng enlightened opinion here 
Hughes. 8th C. C. A .• 224 Fed. 57 (superintend- marks 11 new departure: 1911. United Amcr
ent of a coal company; "his general authority iean F. Ins. Co. o. American Bonding Co .• 
of superintendent gave him no such power"; 146 Wis. 573. 131 N. W. 994 (a report by 
and yet it is absurd to hold that the superin- an agent. made under a duty. but after his 
tendent has power to make the employer agency contract had expired. held admissible: 
heavily liable by mismanaging the whole opinion by Barnes. J.; Kerwin and Timlin, 
factory. but not to make statements about his JJ., diss.) 
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This serves commonly to admit the immediate statements of the injured per
sons and the bystanders; and since the much-abused phrase' res gestre' has 
been commonly employed to suggest the limitations of that Hearsay excep
tion, and has also been employed (though having nothing in common) to 
designate the scope of an agent's authorit~" it is natural that judges should 
sometimes have discussed thc two principles, in their application to personal 
injuries, as if there were but one principle.3 That there are two distinct 
and unrelated principles in\"ol\"ed must be apparent; and the sooner the 
Courts insist on keeping them apart, the better for the intelligent develop
ment of the law of Evidence. Practicall~', the results of the two principles in 
application are decidedl~' different; fOI' upon the principle of the Hearsay ex
ception such statements may (if admissible) be receh'cd against either party; 
but, on the principle of :\genc~' against the emplo~'er onl~'; morcowr, when 
offered against the employer, the limitations of the two principles would be 
in some respects more favorable, in others less favorable, to the reception of 
the evidence. 

Upon the application of the principle to specific instances, it would be use
less here to enter, for only the rules of the substanth'e law of Agency arc in
volved.4 It may be noted that the fact of agency must of course be some-

• This confusion is dealt with. post. § 1797. W. Co. 1:'. Pitts Banking Co .• 24 Ga. App. 731. 
Examples of it may be found in opinions in 102 S. E. 183; 1913. Forrester 1:'. Southern 
the following cases; Fed. ISSG. Vicksburg R. Pacific R. Co .• 36 "c\'. 247. 1:34 Pac. 753. 136 
Co. 1:'. O·Brien. 119 U. S. 99. 7 Sup. 118; 1919. Puc. 705; 1902. Blackman v. West Jersey & 
Denver Omnibus & C. Co. r. Krebs. 8th C. S. R. Co .• GS ". J. L. 1. 52 Atl. 370; 1904. 
C. A.; 255 f'ed. 543 (personal injury); Cal. Hawns v. R. I. Suburban R. Co .• 26 R. I. 
1903. Luman t·. Golden A. C. M. Co .. 140 4S. 58 Atl. 247. 
Cal. 700. 74 Pac. 307; Md. 1915. Pinkerton • The following includt· merely casual recent 
v. Slocumb. 12G Md. 665. 95 Atl. 965 (contract decisions in \'arious jurisdictions. which may 
for repairs); Mich. 1917. Hyatt D. Leonard serve as illustrations; Federal: 1886. Steam
Storage Co .• 196 Mich. 337, 162 N. W. !l51 hoat Co. v. Brockett. 121 U. S. 637. 649. 7 
(wrecking crew); Mo. 1904, Redmon v. Metro- Sup. lOa!l; 1893. Louisvillt' & ". R. Co. v. 
politan St. R. Co., 185 Mo. 1. 84 S. W. 2li; Stewart. 9 U. S. App. 564. 6 C. C. A. 147. 50 
N. C. 1916. John?on v. Rhode Island Ins. Co., Fed. 808; 1894, St. Louis & S. F. R. Co. t·. 
172 N. C. 142. 90S. E.124 (tornado insurance); !\I'Lelland. 10 C. C. A. 300, G2 Fed. 116; 
Okla. 1917. Chicago R. 1. & P. R. Co .•. Jack- 1895, Nelson v. Bank, 16 C. C. A. 425, G9 Fed. 
son. 63 Ok!. 32, lG2 Pac. 823 (death by wrong- 802; Alabama: 1895, Postal Cable Co. v. Le
ful act); Pa. 1918, Brown v. Kittanning C. P. :-';oir. 107 Ala. 640. 18 So. 2GIj; Postal Cable 
Co .. 259 Pa. 267. 102 Atl. 948 (death by a Co. v. Brantley, 107 Ala. GSa. 18 So. 321; 1897. 
derrick); Tenn. 1918. Frank v. Wright, 140 Georgia H. I. Co. 1:'. Warten, 113 Ala. 479. 22 
Tenn. 535. 205 S. W. 434 (automobile driver) ; So. 288; 1897. Louisville & ". R. Co. 11. Hill. 
Utah: 1893. Linderl~rg v. Mining Co .. 9 Utah 115 AI". 334. 22 So. 163; "1rkallsas: 1893. 
163. 33 Pac. 692; 1917. White v. Utah Con- Fort Smith 0:1 Co. t'. Slover. 58 Ark. 168. 
denscd Milk Co .• 50 Utah 278. 167 Pac. 656 179. 2·1 S. W. 106; 1896. Ames Ironworks v. 
(personal injury); l'l. 1915, Patterson's Pulley Co .. 63 Ark. 87. 37 S. W. 409; Cali
Adm'r v. Modern Woodmen. 89 Vt. 305. 95 furnia: 18!l5, Hewes v. Fruit Co .• 106, Cal. 
Atl. 692 (life insurance; defendant's exarrin- 441,39 Pac. 8.53; 1895. Mutter t'. Lime Co .• 
ing physician's answer in certificate as to de- Cal.. 42 Pac. 1068; 1896. McGowan ... 
fendant's health, received as an admission); McDonald. 111 Cal. 57. 43 Pac. 41S; 1898. 
1917, Spinney's Adm'x v. Hooker. 92 Vt. Hearne 1'. DeYoung. 110 Cal. G70. 52 Pac. 
14G, 102 At!. 53 (personal injury; defendant's 150, 499; Connecticut: 1896. Builders' Co. 
general man'ager's report of the accident. ex- D. Cox. G8 Conn. 380. 36 At!. 797; Georgia: 
cluded; unsound) ; Wash. 1904. Cook v. 188G. Krogg v. R. Co .• 77 Ga. 202. 213; 1S!!7. 
Stimson Mill Co .. 36 Wash. 36. 78 Pac. 39. Southern R. Co. v. Kinchen. 103 Ga. 186. 29 

For example8 of the correct treatment of S. E. 8IG; 1903. Sweeney v. Sweeney, 119 
these two principles. see: 1920. Planters' G. & Ga. 76. 46 S. E, 76 (agent oC lands); 1904. 
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how evidenc<..'<i before the alleged agent's deciaratim18 can be received as admis
sions; and therefore the use of the alleged agent's hearsay assertions that 
he is agent would for that purpose be inadmissible, as merely begging the 
very question.6 Nevertheless, they might be received provisionally as verbal 

. 

National Bldg. Ass'n v. Quin. 120 Ga. 358. 47 
S. E. 962 (contract of loan); Hau'aii: 1914. 
Wall r. Focke. 22 Haw. 221 (real estate sale) ; 
Illinois: 1897. Pennsylvania Co. r. Bridge 
Co .• 170 Ill. 645. ·19 N. E. 215; 1904. Baier 
v. Selke. 211 111. 512. il N. E. 1074 lbrcw
master); Indiana: 1895. Treager v. Mining 
Co .• 142 Ind. 164. 40 N. E. !l07; Iowa: 1895. 
Waite v. High. 96 Ia. 742.65 N. W. 397; 1897. 
Irlbeck v. Bieri. 101 Ia. 240. 67 N. W. 200. 70 
N. W. 207; 1898. Schoep t·. Ins. Co .. HH lao 
3M. 73 N. W. 825; 1898. Metropolitan :-;Oat' I 
Bank v. Com. St. Bank. 104 In. 682.74 N. W. 
26; Kans/l8: 11>95. Cherokee Co. v. Dickson. 
55 Kan. 62. all Pac. 691; J896. First Nat'l 
Bank v. Marshall. 56 Kan. 441. 4a Pac. 774 
(bank president); 11>97. Atchison T. & S. F. 
R. Co. v. Osborn. 58 Kan. 768. 51 Pac. 286; 
1898. Atchison T. & S. F. R. Co. v. Cattle Co .• 
59 Kan. Ill. 52 Pac. il; Kenluck'Y: 1895. 
Louisville & N. R. Co. v. Ellis. !l7 K~·. 330. 
30 S. W. 979; 1896. Wash v. Cary. Ky. 
--. 33 S. W. 728; 1896. Tarr Co. r. Kim
brough. Ky. • 34 S. W. 528; 1896. East 
Tenn. Tel. Co. v. Simms. 99 I{y. ·IO~. 3(j ~. W. 
171; 1897. Graddy r. Tel. Co .. - Ky. . 
4:J S. W. 468; 1897. C. & O. R. Co. v. Smith. 
101 Ky. HH. 39 S. W. saz; l\)O~. ParkC'r's 
Adm'r v. Cumlx!rland T. & T. Co .. · Ky. • 
77 S. W. 1109 (foreman); 1906. Shelb).'Ville 
W. & L. Co. V. McDade. 122 Ky. 639. 92 S. W. 
568 (engineer); Ma.~$acltll.~ctts: 1849. Coole 
11. Norton. 4 Cush. 95; 1897. Geary t·. Steven
son. 169 Mass. 23. 47 N. E. 508; 1897. Gil
more 1'. Paper Co .• 169 Mass. 471. 48 N. E. 
623; 1905, Bachant v. Boston & M. R. Co .• 
187 Mass. 392. 73 N. E. 642 (railroad station
agent); 1906. McDonough v. Boston El. R. 
C<> .• lin Mass. 509. 78 N. E. HI (motormlln); 
Michigan: 1895. Ahlard r. R. Co .• 104 Mich. 
147.62 N. W. 172; 1897. Andrews v. Min. Co .• 
114 Mich. 375. 72 N.W. 242; 1898. Maxson D. R. 
Co. 117 Mich. 218. 75N. W.459: 1919.Jonescu 
t·. Orlich. 208 Mich. 89. 175 N. W. 174 (per
sonal injury: illustrating the absurd unprac
ticality of this rule as nowlldays applied); 
.Vi3BUBippi: 1898. State v. Spengler. Miss. 
-, 23 So. 33: Momana: 1898. Wilson 11. 

Barris Sax Co .• 21 Mont. 374, 54 Pac. 46: 
1905, Poindexter &: O. L. S. Co. 11. Oregon S. 
L. R. Co., 33 Mont. 338, 83 Pac. 886 (railroad 
8ection boss); Nebraska: 1902. South Omaha 
1>. Wrzensinski, 66 Nebr. 790. 92 N. W. 1045; 
1904, Clancy 11. Barker. 71 Nebr. 83. 98 N. W. 
440 (hotel); New Hampshire: 1894, Ne
bonne 11. R. Co., 67 N. B. 531. 38 At!. 17; 
North Carolina: 1895. Williams 1'. Tel. Co .• 
116 N. C. 558. 21 S. E. 298: 1896. Craven 11. 

RI!8!lell. 118 N. C. 564. Z.l S. E. 361; 1898. 

Albert v. Ins. Co .• 122 N. C. 92. 30 S. E. 327; 
Oregon: 1896. North P. Lumber Co. v. W. S. 
M. L. & 1\1. Co .• 29 Or. 219. 44 Pac. 286; 
1897. First Nat'l Bank 1'. Linn Co. Bank. 30 
Or. 296. 47 Pac. 615; 1897. Wicktorwitz 1'. Ins. 
Co., 31 Or. 5U9. 51 Pac. 75; 1905, Alden t·. 
Grande R. L. Co., 46 Or. 593. 81 Pac. 385 
(foreman of a logging camp); Pen1U!ylvania: 
1895. Shafer D. Lacock. 16S Po.. 497. 32 At!. 
46; 1896. Giberson v. Mills Co .. 1.74 Pa. a69. 34 
Atl. 563; Sortlh Dakota: 1896. Estey v. Birm
baum, 9 S. D. 174. 68 N. W. 290; Tcxa8: 
1898. Houston E. & W. T. R. Co. v. Campbell. 
91 Tex. 551. 45 S. W. 2; 1905. Austin v. 
Forbis. 99 Tex. 234. 89 S. W. 405 (injury by 
electricity); Utah: 1893, Linderberg v. Min. 
Co.,9 Utah 163.3;3 Pac. 692; 1S97. Moyle 11. 

Congreg. Soc .• 16 Utah 69. 5U Pac. 806; Ver
mont: 1915. Blunt v. Montpelier & W. R. R. 
R., 89 Vt. 152. 94 At!. 106 (railroad injury; 
all extreme example of thc principle apl'lil!d 
to a conductor'!! admissions): Vir(Jinia: 11::>1l5. 
Rensch v. Cold Storage Co .. III Ya. 5:H. 22 
S. E. 358; 181l6. Norfolk & C. H. Co. t·. Lum
ber Co .• 92 Va. 413. 23 S. E. 737; 1895. 
.Jammison v. R. Co .• 92 Va. :327.23 S. E. 758; 
Washington: 1906. Baker v. Washington 1. 
Co .• 44 Wash. G97. 86 Pac. 1125 (drover); 
lVisc01U!in: 1904. Kamp v. Coxe Bros. & Co .. 
122 Wis. 206. 119 N. W. 366. 
1 • This is ne\'er disputed. ex('cpt by those 
counsel who have to receive elementary train
ing at the hands of the Supreme Court; 1897. 
Union G. & T. Co. 11. Robinson. 24 C. C. A. 
650. 79 Fed. 420; H1l7. Attleboro Mfg. Co. ". 
Frankfort M. A. & P. G. Ins. Co .• 1st C. C. A .. 
240 Fed. 573; 1921. Deming Ladies Hospi
tal Ass'n I'. Price. 8th C. C. A.. 276 Fed. 
668 (personal injury); 1020. Navajo-Apache 
Bank & T. Co. v. Willis. 21 Ariz. 610 • .l93 
Pac. 297; 1904. Russell r. Washington S. 
Balik. 23 D. C. App. 398. 406; 1900. 
Jone~ v. Harrell. liO Ga. 313 . ...:1li. S. E. 690; 
1906. Peyton r. Old Woolen M. Co .. 122 
Ky. 361. 91 S. W. 719; 1899. Norberg r. 
Plummer. 58 Nebr. 410. 78' N. W. 70 8; 
1907, Ryle v. Ass·u. 74 
N. J. v. 
American . & • Co .• 139 N. C. 347. 51 
S. E. 1015; 1914. Surbaugh v. Gutterfield. 
44 Utah 446, 140 Pac. 757; 1913. Liv
ingstone Mfg. Co. 11. Rizzi. 86 Vt. 419. 85 At!. 
912; 1898. Gregory v. Loose, 19 Wash. 599, 54 
Pac. 33: 1916, Auwarter 11. Kroll. 89 Wash. 
347. 154 Pac. 438. 

Of course thi~ does not prevent the alleged 
agent from teJ<tijuina upon the stand to the fact 
of hi" agency; for here his testimony is not 
offered as an admissio!'.: 1898. American Expr. 
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acts (post, § InO) indicating that he was acting on another's behalf, not his 
own, leaving it to subsequent proof to establish his connection as agent with 
the present party.s 

It may be added that, conformably to the general doctrine (ante, § 4) by 
which the rules of Evidence are no different in criminal cases, the admissions 
of an agent may t!qually be received in a criminal charge against the princi
pal. But whether the fact thus admitted by the agent would suffice to 
charge the principal criminally without his personal knowledge or connivance 
would depend upon the particular rule of criminal law involved. 7 

(2) An attorney is an agent to conduct litigation; his admissions, there
fore, are under certain circumstances receivable; this application of the 
principle has already been examined (ante, § 1063). 

(3) A partner charges the partnership by virtue of an agency to act for it; 
how far his admissions are receivable depends therefore on the doctrines of 
Agency as applied to a partnership.s 

(4) The use of the admissions of a deputy-ttheriff against his sheriff seems 
to rest on an application of the theory of Agency.9 

(5) A husband or wife may, in the ordinary way, become an agent, one for 
the other, stnd the agent's admissions are then receh·able. But the mere 
marital relation does not of itself make them agents.10 

(6) An interpreter may be made an agent to converse, and then his transla
tion is receivable as an agent's admission, without calling him to the stand. 
But otherwise his extrajudicial statements are excluded by the Hearsay rule.ll 

Co. to. Lankford, 2 Ind. Terr. 18. 46 S. W. 183; 
1905. Aultman T. & E. Co. v. Knoll, 71 Kan. 
109. 79 Pac. 1074; 1907. Superior Drill CO. T. 

Carpenter. 150 Mich. 262. 114 N. W. 67; 
1921. Gro\'e Lodge to. Fidelity P. Ins. Co .• 191 
Ky. 666. 231 S. W. 215; 1897. Wicktorwitz t'. 
1m;. Co .• 31 Or. 569. 51 Pac. 75; 1911. Marcus r. 
Gimhel Bros .• ~1 Pa. 200, 80 At\. 75 . 

• 18!l9, Parker t'. Bond, 121 Ala. 529, 25 
So. 898; 1906. Fifer v. Clearfield & C. C. Co .. 
103 Md. 1. 62 Atl. 1122 (requiring the evidence 
of agency to precede the declarations); 1898. 
Nowellt'. Chipman, 170 Mass. 340. 49 N. E. 
631; 1905. Singer Mfg. Co. t'. Christian. 211 
Pa. 534. 60 At\. 1087; 1911, UenderSln t'. 
Coleman, 19 Wyo. 183. 115 Pac. 439. 

Compare tbe cases cited pod. § 1777. 
71806. Lord Melville's Trio.l. 29 How. St. 

Tr. 550. 765. quoted ante. § 4; 1880. R. Il. 

Downer. 14 Cox Cr. 486. 489. 
, Uniform Acts: Uniform Partnership Act. 

1914 (National Conferenee of Commissioners 
on Uniform State Laws). § 11 (" An admission 
or representation made by any plIl'tner con
cerning partnership affairs within the scope 
of his authority as conferred by this Act is 
evidence against the partnership ot) ; Cal. 
C. C. P. 1872. § 1870. par. 5. and the Codes 
following this model; Mo. 1920. Adair r. 
Kansas City T. R. Co .• 282 Mo. 133. 220 S. W. 
920 (£'xnmining the cases). 

Some of the complicated problems here 
arising are discu~sed in a note to Greenl~af on 
Evidence, 15th cd .. 1. § 112. 

Whether the admissions of a partner made 
aflcr dis .• ol!tlion arc receivable against the 
others, has been a much controverted point, 
probing deeply into the theory of partnership; 
the negative answer was made by Spencer. 
C. J .• in Waldent. Sherburne. 15 Johns. 
N. Y. 409 (1818); the affirmative. by Wilde. 
J.. in Cady v. Shepherd. 11 Pic;;;. Mas8. 
400. 407 (1831), and in Rutland R. L. & ~. 
Co. t'. Williams. 90 Vt. 276. 98 Atl. 85 
(1916) . 

• 1833. Snowbo.ll v. Goodricke. 4 B. & Ad. 
541; except so far as by custom the sheriff 
(by reason of his boq,d of indemnity from t.he 
deputy) is treated as merely the nominal party. 
in which '!8SC (on the principle of § 1076. 
BnU) the deputy's admissions are receivable 
without limitation. as being those of the real 
Party; 1815. Tyler r. mmer. 12 Mass. 163. 
166. 

10 The cases ar~ coJlected poat, § 2232 (mari
tal privilege). 

For admissions by either as grantor 0/ prop
erty. see post. U 1080-1086, especially § 1086. 

11 The cv...<es are collecteG posl. § 1810 (Hear
say rule). 

For other questions concerning interpreters, 
~ce ante, U 668. 811. 
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§ 1079. Same: Co-conspirators; Joint Tortfeasors. (1) A conspiracy 
makes each conspirator liable under the criminal law for the acts of every 
other conspirator done in pursuance of the conspiracy. Consequently, by 
the principle already exemplified in other relations (anie, § 1077) the ad
missions of a co-conspirator may be used to affect the proof against the others, 
on the same conditicns as his acts when used to create their legal liability : 

1843, PENNEFATHER, C. J., in R. v. O'Colll/cll, 5 State Tr. N. s. 1,710: "When evidence 
is once given to the jury of a conspiracy, against A, n, and C, whatever is done by A. n. 
or C in furtherance of the common criminal object is evidence against A, n, and C, though 
no direct proof bt gi"en that A, n, or C knew of it or actually ::>articipated in it. . •. If 
the conspiral'Y be proved to have existed, or rather if evidence be given to the jury of its ex
istence, the acts (If one in futherance of the common design are the acts of all; and whatever 
one does in fhrtherance of the common design, he does as the agent of the c~onspirators." 

The tests therefore are the same, whether that which is offered is the act or 
the admission of the co-conspirator; in other words, the question is purely 
one of criminal law, or of conspiracy as affecting joint civil liability, and its 
solution is not to be sought in any principle of Evidence.1 

§ 1079. 1 The following list of cases in- State. 77 Ark. 444. 95 S. W. 477 (bribery); 
dudes only certain leading English cases and 1906. Butt v. State. 81 Ark. 173,98 S. W. 723; 
some modern or leading American rulings: 1920. Housley r. State. 143 Ark. 315. 220 S. 

ENGLAND: 179·1. R. 1'. Hardy. 24 How. St. W. 40 (arson); California: C. C. P. 1872. 
Tr. 451; 1794. R. v. Stolle. 25 irl. 1 ct passim; § 1870. par. 6; 1896, People v. Oldham. 111 
1817. R. to. Watsor.. 32 How. St. Tr. 80. 359. Cal. 648. 44 Pac. 312; 1899. People v. Winters. 
538; 1817, R. v. Brandreth, 24 How. St. Tr. 125 Cal. 325. 57 Pac. 1067; 1900. People v. 
766. 852; 1820. R. 1'. Hunt. 3 B. & Ald. 5, 66. Radley. 131 Cal. 240. 63 PM. 351; 1922, Budd 

UNITED STATES: Federal: 1892. Logan I'. r. Morgan, 187 Cal. 741.203 Pac. 755 (aliena-
U. S., 144 U. S. 263. 309. 12 Sup. 617; 1893, tion of affections); Colorado: 18n. Solander 
Brown r. U. S .• 150 U. S. 93. 98. 14 Sup. 37; t·. People, 2 Colo. 48. 64; 1888, Crawford v. 
1895. Clune v. U. S .• 159 U. S. 590, 16 Sup. People. 12 Colo. 290. 293, 20 Pac. 769; 1905. 
125; 1896, Wi borg v. U. S .• 163 U. S. 632. 16 Johnson v. People. 33 Colo. 224. 80 Pac. 133 
Sup. 1127. 1197; 1903. Connecticut 1\1. L. (abortion; the woman a co-conspirator); 
Ins. Co. v. Hillmon. 188 U. S. 208. 23 Sup. 294; COIlncclicul: 1897, State v. Thompson. 69 
1905. Sprinkle v. U. S .. 141 Fed. 811, C. C. A. Conn. 720. 38 At\. 868; 1916, Cooke v. Weed. 
(revenue frauds); 1905. Brown v. U. S .• 142 90 Conn. 544. 97 AtI. 765 (fraud); Florida: 
Fed. I, C. C. A. (misappropriation of bank 1898. Mercer 11. State. 40 Fla. 216. 24 So. 154; 
funds); 1909. Doyle v. U. S .• 6th C. C. A.. Georoia: Rev. C. 1910. §§ 1025. 1035; 1918. 
169 Fed. 625; 1909, West Pub. Co. v. Edward Smith v. State. 148 Ga. 332, 96 S. E. 632 
Thompson Co .• C. C. E. D. N. Y .• 169 Fed. (murder): 1899. Carter v. State. 106 Ga. 372. 
833, 863 (digest and cyclopedia); 1910, Jones 32 S. E. 345; 1905. Rawlins v. State. 124 Ga. 
v. U. S .• 9th C. C. A .• 179 Fed. 584. 601 (fraud- 31.52 S. E. 1; lllilUlis: 1887. Spies v. People, 
ulent acquisition of public lands); 1912, 122 III. 1. 153. 228.12 N. E. 865.17 N. E. 898; 
Keliher v. U. S .• C. C. A .. 193 Fed. 8 (em- 1889. Van E~ck v. People. 178 III. 199. 52 
bezzlement) ; 1918. U.:. S. v. Leonhardt. N. E. 852; 1904, Miller v. John. 208 III. 173. 
U. S. Court for China. 1 ExtratCir. Cas. 790; 70 N. E. 27; 1904. Graff v. People. 208 III. 312. 
1919. U. S. 11. Wllllace. ibid .. 900; 1919, 70 N. E. 299; Indiana: 1901, Musser v.State. 
Heard to. U. S .• 8th C. C. A.. 255 Fed. 157 Ind. 423.61 N. E. 1; 1905. Knox v. State. 
829 (robbery); Alabama: 1896. Hunter v. 164 Ind. 226. 73 N. E. 255; 1907. Sanderson 
State. 112 Ala. 77. 21 So. 65; 1897. Ever- v. State. 169 Ind. 301. 82 N. E. 525 (murder) ; 
age v. State, 113 Ala. 102. 21 So. 404; 1910. Baker 11. State. 174 Ind. 708, 92 N. E. 
1899. McLeroy v. State. 120 AI,!. 274. 25 14; 1911. Malone v. State, 176 Ind. 338. 96 
So. 247; 1903. Collins v. State. 138 Ala. 57, N. E. 1; 1919. Roberts v. State. 188 Ind. 713. 
34 So. 993; 1920. Beech r. State. 203 Ala. 124 N. E. 750 (conspiracy to commit a felony) ; 
529. 84 So. 753 (murder); Arizona: 1913, 1916. Hawkins v. State, 185 Ind. 147. 113 
Crowell t·. State. 15 Ariz. 66. 136 Pac. 279 N. E. 232 (conspiracy to commit larceny); 
(murder); Arka718a8: 1859. Clinton v. Estes, 1921. Lincoln 11. State. Ind. • 133 N. E. 
20 Ark. 216. 225; 1899. Willis v. State, 67 351 (conspiracy for arson; three persons were 
Ark. 234. 54 S. W. 211; 1906. Chapline v. indictel! with defendant; the facts that two 
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In certain aspects, however, the rules of Evidence sometimes come to be 
involved, and a few discriminations must be noted. (a) The general prin
ciple affecting the order of evidence leaves it ultimately to be controlled by 
the trial Court's discretion, subject to certain provisional rules which obtain 
unless special considerations overthrow them (post, § 1867). In the present 
application, the rule for conditional relevancy (post, § 1871) natul'ally ap-

bad been convicted and that the third had York: 1874. Kelley ~. People. 55 N. Y. 565, 
suicided, held improperly admitted); Iowa: 575; 1897. People r. Peckens. 153 N. Y. 576. 
1904. State v. Walker. 124 In. 414. 100 N. W. 47 N. E. 883; 1912. People v. Storrs. 207 N. Y. 
354; 1906. State v. Brown, 130 In. 57, 106 147. 100 N. E. 730 (forgery); North CarolilUl: 
N. W. 379 (instigator of a crime); 1907. 1896, State 1'. Turner. 119 N. C. 841, 25 S. E. 
State v. Crofford. 13:S la. 478. 110 N. W. 921 810; Oklahoma: 1909. S~uqis v. State. 2 Ok!. 
(murder); 1910. State t'. Manning. 149 la. Cr. 362. 102 Pac. 57 (liquor-selling); Oreaon: 
205.128 N. W. 345; 1911. State v. Gilmore. Laws 1020. § 727. par. 6; 1897. State v. Tice. 
151 la. 618. 132 N. W. 53 (abortion); Kansas: 30 Or. 457. 48 Pac. 367; 1897. State v. Magone. 
1895. State v. Rogers, 54 Kan. 683. 39 Pac. 32 Of. 206.51 Pac. 452; 1898. State v. Hinkle. 
219; Kentucky: 1895. Twyman t·. Com.. 33 Or. 93. 54 Pac. 155; 1899. State v. Roach. 35 
- Ky. • 33 S. W. 409; 1901. Powers r. Or. 224. 57 Pac. 1016; 1902. State v. Aiken. 
Com .• 110 Ky. 386. 61 S. W. 735; 63 S. W. 41 Or. 294. 69 Pac. 683; 1905, State 1'. Ryan, 
976; 1901. Howard t'. Com .. 110 Ky. 356, 47 Or. 338, 82 Pac. 703 (larceny); 1906. State 
61 S. W. 756; 1907. Com. 1'. Hargis, 124 Ky. ". White. 48 Or. 416.87 Pac. 137: 1921. State 
356. 99 S. W. 348; 1911. Higgins v. Com.. v. Yee Guck. 99 Or. 231, 195 Pac. 363 (murder) ; 
142 K~·. 647.134. S. W. 1135 (murder); 1917. Pennsylvania: 1895. Wagner v. Haak. 170 
Allen v. Com .• 176 Ky. 475. 196 S. W. 160 Pa. 495, 32 At!. lOS7; Philippine Islands: 
(arson); 1920. Welch v. Com., 189 Ky. 579. C. C. P. 1901. § 298. par. 6 (like Cal. C. C. P. 
225 S. W. 470 (murder); 1921, Bain v. Com.. § 1870); 1908, U. S. v. Empeinado, 9 P. I. 
193 Ky. 215. 235 S. W. 368 (murder); ltIary- 613 (murder); 1908. International Banking 
land: 1906. Lawrence 1'. State. 103 Md. 17. Co. v. Martinez. 10 P. I. 242; 19(y'). U. S. 11. 
63 Atl. 96 (conspiracy to defraud); Mass(l.- Raymundo. 14 P. 1. 416. 440 (murder); 1915. 
chlUlells: 1897, Com. 11. Hunton, 168 Mass. People t'. Diaz. 22 P. R. Iii; 1918. People v. 
130. 46 N. E. 404; 1902, Com. v. Rogers. 181 Mercado. 26 P. R. 107 (fraud 011 an insurer) ; 
Mass. 184.63 N. E. 421; 1911, Com. v. Stuart. South Carolina; 1897. State v. Rice, 49 S. C. 
207 Mass. 563, 93 N. E. 825; Minnesota.: 418. 27 S. E. 452; Tenn~88ee: 1827, Cornwell 
1895. Nicolay 11. Mallery, 6Z Minn. 119. 64 t'. State. Mart. & Y. 147. 153; 1896, Wiehl 
N. W. 108; 190~. State 11. Ames. 90 Minn. v. Robertson, 97 Tenn. 458. 37 S. W. 274; 
183,96 N. W. 330; 1919, State v. Lyons. Texas: 1894. McKenzie v. State, 32 Tex. Cr. 
Minn. • 175 N. W. 689 (fraudulent calOting 568, 577. 25 S. W. 426; 19005. Smith v. 3tate. 
of ballots); 1918. State v. Dunn, 140 Minn. 48 Tex. Cr. 233.89 S. W. 817 (reviewing prior 
308. 168 N. W. 2 (murder); Missouri: 1895. cases); 1908, Richards 11. State. 53 Tex. Cr. 
Hart v. Hicks, 129 Mo. 99. 31 S. W. 351; 1899, 400. 110 S. W. 432 (whether the declarations 
State v. Harris. 150 id. 56, SI R W. 481; 1903. of one already :>.cquitted are admissible); 
State v. Kennedy, 177 Mo. 98, 75 S. W. 979; 1920, Bouldin 1'. State, 87 Tex. Cr. 419, 222 
1904, State 11. Boatright, 182 Mo. 33, 81 S. W. S. W. 555 (robbe'''Y); Utah: 1898, State 11. 

450; 1906. State v. Ruck. 194 Mo. 416, 92 Kilburn. 16 Utah .\87. 52 Pac. 277; Washino
S. W. 706 (the co-conspirator need not be I' ton: 1896. SlAte t·. McCann, 16 Wash. 249.47 
party to the record); 1906. State 11. Darling. Pac. 443. 49 Pac. 2).6; 1903. State t. Dix. 33 
199 Mo. 168, 97 S. W. 592; 1906. State 11. Wash. 405.74 Pac. 570 (embezzlement); 1906. 
Frosbee, 199 Mo. 142. 97 S. W. 933; 1922. State v. Dilley. 44 Was'11. 207. 87 Pac. 133 (rob
State 11. Thompson, Mo. . 238 S. W. beryl ; 1912, State 1'. Wappenstein. 67 Wash. 502. 
786 (BSlIault with intent to kill); Nebraska: 121 Pac. 984 (bribery); Wi8coMin: 1905, Schutz 
1897, Farley 11. Peebles. 50 Nebr. 723, 70 N. W. v. State. 125 Wis. 452.104 N. W. 90 (bribery); 
231; 1903. Lamb v. State. 69 Nebr. 212. 95 1909, Miller v. State. 139 Wis. 57, 119 N. W. 
N. W. 1050; 1903. O'Brilln D. State. 69 Nebr. 850; 1911. Tarasinski v. State, 146 Wis. 508. 
691,96 N. W. 1908.649; State 11. Merchants' 131 N. W. 889 (murder). 
Bank, 81 Nebr. 704, 116 N. W. 667 (fraud on It is immaterial that the declarant baa been 
creditors); New Hampshire: 1892. Coburn D. acquitted of the charge, for that judgment does 
Storer. 67 N. H. 86. 36 Atl. 607; New Jersey: not affect the trial in hand: 1898, Holt 11. 
1915, State v. Dougbflrty, 86 N. J. L. 525. 93 State, 39 Tex. Cr. 282, 45 S. W. 1016.46 S. W. 
Atl. 98 (larceny); New Mexico: 1896, Borrego 829 (repudiating the 'obiter dictum' in De
II Terr., 8 N. M.446. 46 Pac. 349; 1906. Terr. ver v. State, 37 id. 396, 30 S. W. 1071); see 
11. Neatberlin, 13 N. M. 491. 85 Pac. 1014; New Richards 11. State, Tex .. cited 8Upra. 
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plies; i.e. the statements of A being receivable against B on the hypothesis 
that A and B have conspired, some evidence of the conspiracy must ordi
narily be furnished before offering the statements of A; in a given case, the 
trial Court's discretion may relax this rule.2 (iJ) Where the alleged con
spiracy was carried into effect by the acts of a mob or other riotous assembly 
or seditioWJ society, the defendant whose instigation and leadership are proved 
becomes liable for the mob's acts, and thus the conduct and statements of any 
and all persons in the mob, whether identified or not, become a proper subject 
of consideration; and a field of somewhat indefinite extent is opened.3 But in 

• ETI{]. The cases vary more or less in their adopted in certain classes of cases: 1921, 
!tatement of the rule: 1820, The Queen's State v. Gibson, 115 Wash. 512. 197 Pao. 611 
Case, 2 B. &: B. 303; 1839, R. v. Frost, 4 (unlawfully gh;ng aid to the I. W. W. as a 
State Tr. N. B. 85, 229, 244; 1848, R. ,. Cuffey, group of persons" formed to advocate, ad\;se, 
State Tr. N. B. 467, 476; 1888, Parnell Com- and teach crime ", etc.; F. and K. testified 
mission'E Proceedings, 9th day, Times Rep. pt. to conversations with H. and R., who stated 
3, p. 34; Can. 19M, R. 11. HutchinsC'n, 11 Br. that they were members of the I. W. W. and 
C. 24, 33 (good opinion, by Hunter, C. J.); explained the purposes of the group as above; 
U. S. Cal. 1899, People ~. Compton. 123 Cal. held inadmissible, mainly on the lP'olllld that 
403, 56 Pac. 44; 1904, People D. Donnelly, the membership of H. and R. was evidenced 
143 Cal. 394, 77 Pac. 177; Colo. 1073, So- only by their own hearsay statements; the 
lander r. People, 2 Colo. 48, 64; D. C. 1904, ruling seems unsound, from a practical point 
Lorenz v. U. S., 24 D. C. App. 337, 373; Conn. of \;ew); 1921, State v. Kowalchuck, 116 Wash. 
1898, State v. Thompson, 69 Conn. 720, 38 592, 200 Pac. 333 (sabotage; to prove the un-
Atl. 868; Ind. 1907, Cook v. State, 169 Ind. lawful purposes of the organization, a witness 
430, 82 N. E. 1047; la. 1904, State v. Walker, who stated that he was formerly a member 
124 Ia. 4~.4, 100 N. W .. '354 (good opinion, by and acquainted with its leaders was allowed 
McCloin. J.); La. 1903, State v. Bolden, 109 to testify "to the statements and declarations 
La. 484, 33 So. 571; Mass. 1902, Com. v. made by these persons to members of the or-
Rogers, 181 Mass. 184, 63 N. E. 421; Mo. ganization as to their duties as such members" 
1897, State v. May, 142 Mo. 135,43 S. W. 637; e.g. by injury to property, ete.; distinguish-
1911, State 11. Fields. 234 Mo. 615, 138 S. W. iny, State ,. Gibson, 8Upra); 1921. State 17. 

518; N.lI. 1902, Cohn 17. Saidel, 71 N. H. 558, Pettilla, 116 Wash. 589,200 Pac. 332 (criminal 
53 At!. 800; Oklo 19M, Wells v. Terr., 14 Oklo syndicalism; State v. Gibson explained as 
436, 78 Poco 124; 1911, Thompson V. State, follows: "The rule is that the ban of hearsay 
6 Oklo Cr. 50, 117 Pac. 216; Or. 1897, State v. testimony must be placed upon the use of 
Moore, 32 Or. 65, 48 Pac. 468; Wash. 1912, witnesscs whose testimony is a recital of what 
State 17. Wappenstein. 67 Wash. 502, 121 Pac. they have been told by persons who they have 
989; W. Va. 1902, State v. Prater, 52 W. Va. reason to believe are I. W. W.'s, either by the 
132, 43 S. E. 238. discovery upon them of membership cards, or 

l.'J:nq14nd: 1820, R. v. Hunt, 3 B. &: Ald. by their declarations of membership, or other 
5, 66; 1821, Redford D. Birley, 1 State Tr. facts which lead the witnesses to the belief 
N. II. 1071, 1157, 3 Stark. 87 (battery in dis- of the membership in the organization of the 
p"rsing a mob; solicitations by persons pre! persons with whom they have held the con-
ent to others to join them, admitted); ! 843, versations touching the purposes and objects. 
R. 17. O'Connell, 5 id. I, 244, 262, 276 (seditious the r rinciples and teachings, of the organillR-
usembly; inscription on an arch through tio!); but that witnesses may testify ae to 
which the persons p88Wd, admitted as a part statements and speeches and declarations 
of its conduct; remarks. by persons about an made by .member! or the organization, 01' in 
hour alter the meeting, excluded; docnment their presence, at recognized meetings of 
circulated in various portions of the meeting, the organi1ation or assemblages of the or-
received); U niJed Stale3: 1884, Carr ». State. ganization in their various headquarters or 
43 .~k. 99, 102; ~ M, Brennan ». People, 15 halls, or in such placell and on IUcb oeelllions 
Ill. SU, SIS (murder of S. by a crowd of men as Me proveD to have received the ...... ction 

whom Will! the defendant; indications and countenance of the or.anization. and that 
of the erowd's purpose in purflUing S., admit- the witnesses ma-y also testify as to eon-
ted to ascertain whether they had a common versatiODs in Which are revealed the principlP.l! 
purpose); 1919, State v. Da\-is, 177 N. C. and teachings, the purposes and ohjacts 
S73, 98 S. E. 785 {murder; crowd's utter- of the organization, with members of the or-
anee8, admitted}. ganil!8tion, whose membership is shown by 

In WCJ8hington a vain dietinction bas been competent testimony, and whose E'lembership 
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such cases the utterances of members of the mob or of bystanders may also 
be receivable (under an exception to the Hearsay rule) for other purposes 
(post, § 1729); and accordingly the precise issue and object of the evidence 
must be discriminated. Elsewhere (post, § 1790) a summary survey is taken 
of the various questions that may arise in this connection. (c) That the 
confession of a principal is admissible, on the trial of the accessory, to e\;dence 
the commission of the crime by the principal, seems clear on the present prin
ciple, supposing some evidence of the defendant's cooperation to be first fur
nished.4 But whether the judgment of conviction of the principal is receivable 
for the same purpose depends on the doctrine of the effect of judgments.5 

(2) The admissions of one joint tortfeasor are receivable against another,6 
on the same principle and with the same limitations as those of conspirators; 
this is merely the same doctrine in its application to civil liability for torts. 

§ 1080. Privies in Title; General Principle; History of the Principle. The 
admissions of one who is priv~' in title stand upon the same footing as those 
of one who is privy in obligation (ante, § 1077). Havin~ precisely the same 
motive to make correct statements, and being identical with the party (either 
contemporaneously or antecedently) in respect to his ownership of the right 
in issue, his admissions may, both in fairness and on principle, be proffered 
in impeachment of the present claim. 

is proven to be of such a character as to show 
it carried with it tho authority of the or
ganization to make such declarations as to 
its purposes. objects. principles. and teach
ings "). 

• 1920. Mulligan I). People. 68 Colo. 17. 
189 Pac. 5 (robbery); 1899. Howard I). State. 
109 Ga. 137. 34 S. E. 330; 1915. State I). 

Roberts. 95 Kan. 280. 147 Pac. 828 (examin
ing prior cases); 1899. Givens II. State. 103 
Tenn. 648. 55 S. W. 1107; 1908. Gibson II. 

State. 53 Tex. Cr. 349. l!0 S. W. 41 (leading 
opinion per IWmsey. J.); 1905. State II. 

Mann. 39 Wash. 144. 81 Pac. 561. Contra: 
1912. State II. Beebe. 66 Wash. 463. 120 Pac. 
122 (distinguishing Sta~ 11. Mann. but cer
tainly unsound in result). 

I See the following cases: England: 1832. 
R. I). Turner. 1 Mood. Cr. C. 347 ("many of 
the judges appeared to think" that the con
viction of a principal was not receivablo); 
Canada: 1914. R. 11. Walker. 18 D. L. R. 541. 
Que. (forfeiture of recognizance to keep the 
peace; record of conviction for _ult. held 
under Quebec law not to "make proof". i.e. 
be conclnsive. but .. it is still evidence of the 
pllrticular fact which it recites". i.e . .. a breach 
of the peace. and coneequentJy a violation of 
the condition of the recogninnoc"); United 
Statu: 1899. Kirby I). U. S .• 174 U. S. 47. 19 
Sup. 574 (a statute making the judgment of 
conviction of principal in embezzlement or 
larceny conclusive evidence of the fact of em
bezzlement or larceny of such goods. in a prose
cution against a knowing receiver of such stolen 

VOL. II 38 

• 

or embezzled goods. held unconstitutional); 
Colo. Comp. L. 1921. § 7163 (in a eivil action for 
damage done by a crime. the record of con"iction 
is not admissible: a fatuous provision); 1911. 
State r. Stewart. 85 Knn. 404. 116 Pac. 489; 
1855. Com. 11. Elisha. 3 Gray Mass. 400; 
1913. State 1'. Fiore. 88 N. J. L. 1039. 88 At!. 
1039 (judgment of conviction of principal. 
admissiblc to show prin~ipnl'8 guilt in trial 
of accessory); 1915. Com. 11. Vitale. 250 Pa. 
548. 95 At!. 723 (murder; to con\'iction 
of principal on trial of accessory is not ad
missible until the judgment becomes final by 
appeal or failure to 9ppeal); 1916. Phillips ~. 
Ohio Valley E. R. Co •• 78 W. Va. 776. 90 S. E. 
342 (action for eviction from a train for dis
orderly conduct; justice's conviction for 
disorderly conduct; not decided); and cases 
cited post. § 1346. 

Hence the question whether a plea oj guiUy 
by one csnnot be considered in the trial of 
anoth",r: 1920. State ~I). Stetson. Mo. • 
222 S. W. 425 (witness' reference to "these 
two young men [the defendants). and the one 
that plesded guilty held me up". excluded; 
if this is the of the present rule. 
it merel~' demonstrates how artificial and un
healthy the rule is). 

11&19. R. II. Hardwicke. 11 Ealt 578. 585 
(see quotation 8upra. I 1076; and some of 
the chi! cases cited supra. note 1~. J' 

But a co-respondent in a di"oru 8uit founded 
on adultery is not necessarily a joint tortfea
sor: 1921. Sargent I). Sargent. 92 N. J. Eq. 
703. 114 At!. 428. \, ~ , 
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In the following passages, both principle and policy are lucidl~- expounded 
from various points of yiew; 

1819, HENDERSOS, J., in GUll v. Hall, 3 Murph. 150: "The declarations or confessions 
of the person making them arc evidence against such person and all claiming under him by 
a subsequent title, and for the plainest reasons. Truth is the objcct of all trials, and a 
person interested to declare the c()utrary is not supposed to make a statement less favorable 
to himself than the truth will warrant; at least there is no danger of overleaping the bounds 
of truth as against the party making the declarations. It is therefore evidence againat him, 
and his subsequent purchaser stands in his situation; for he cannot better his title by tran~
ferring it to another, or thereby affect the rights of those who have an interest in his con
fessions .. " It is asked, Why not swear him? The answer is, The [other] purty likes his 
declarations better. He may, from some motive, vary his statement; and the party offer
ing this evidence is alone to judge:' 

1832, KENNEDY, J., ill Gibblehouac v. Ston." 3 Rawle 436, 445: "In '(he case before us 
the testimony offered and rejected was not of t~at character which ill a technical and Icgal 
sense comes under the denomination of hearsay. It comes under what is considered the 
declarations or admissions of the party to the suit or his privies, that is, those under whom 
he claims; in respect to which the general rule of law is just as well settled that they shall 
be received in evidence as that hearsay shall not. All a man's own declaration,; and acts, 
and also the declarations and acts of others to which he is privy, are evidence, so far as they 
afford any presumption against him, whether such declarations amount to an admission 0(
any fact, or such act',>, and declarationg of others to which hc is prh-y afford an~' presumption 
or inference against him. . .. The confessions <>f the party himself (which I do not IInder
stand to be denied) have always Leen considered good and admissible evidence of any fact 
admitted by them to be true, and may be giwn in evidenee to prove it, not\\;thstanding 
the confession" might be such as to show that tWf>nty witnesses were present who could all 
testify to its existence or non-existence, lind who might all appear to be in the court-house 
at the time when such confessions shollld happen to be offered in evidence against the party 
making them. And this rule of admitting the confessions or declarations of the party ex
tends not only to the admission of them against himself, but against all who claim or derive 
their title from him; in other words, between whom lind himself there is II privity. There 
are four species of privity: privity in blood, as between heir and ancestor; prh;ty in repre
sentation, as between testator llnd executor, or the intestate and his administrators; privity 
in law, as between the Commonwealth by escheat and the person dying last seised without 
blood or privity of estate; and privity in estate as between the donor and the donC(!, lessor 
and the lessee, vendor and the'lendee, assignor and the assignee, etc. . .. Upon this 
same principle it is, that executors and administrators, as also devisees, legatees, heirs and 
next of kin, are all bound by the promises, whether \\Titten or verbal, of their respective 
testators or intestates, so fllr as they mlly have received estates from them that are liable, 
lind the declarations lind lid missions of such testators and intestates are uniformly receh-ed 
in evidence against their devisees, legatees, heirs, and next of kin, so as to affect the estates 
which have passed to them. Privies in estates, such as vendee and vendor, assignee and 
assignor, stand upon the same footing in this respect to each other that privies in blood do. 
I know of no distinction. That which is hinding upon the vendor will generally be equally 
so upon his vendee; and whatever would have been admissible as evidence against the former 
ought not only to be so against the latter, but ought to have the some effect too .. " Lord 
Ellenborough has given the true reason of the rule for admitting the declarations of a party 
in evidence where he says it. 'is founded upon a reasonable presumption that no person wiII 
make any declaration against his interest unless it be founded in truth.' If true when made, 
and therefore receivable in evidence, his selling or disposing of the property afterwards can-
not make his former declarations in respect to it untrue, nor furnish any reason that I can 
perceive which ought to derogate from its character as evidence. But I cannot avoid be-
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lieving that as long as the great objeet of reeeiving testimony is to aid in and to promote the 
invcstigation of truth. the declarations or admissions of a vendor or assignor against his in
terest. madc before thc sale or as,ignment. may be more safe!y relied on and reeeived in 
evidence against his vendee or assignec than the testimony that would be given by such 
vendor or assignor himself. if the party claiming in opposition to his vendee or assignee must 
be compelled to resort to him." 

1843, Messrs. Cowen and IIill, in Notes to Phillipps on Evidence, No. 481, p. 644: "[The 
owner's] estate or interest in thc same property, afterwards coming to another, by descent, 
device. right of reprcsentation, sale or assignment, in a word, by any kind uf transfer, whether 
it be the act of law or the act of the parties, whether thc subjcct of thc transfer be real or 
personal estate, corpor('al or incorporeal, choses in possession or choses in action, the suc
cessor is said to claim under thc former owner; and whacevcr he may have said afieeting his 
own rights, before departing with his interest, is cvidencc equally admissible against his 
sll('c'essor claiming from him, either immediately or remotely. And in this instance, it makes 
no difference whether the declarant be alive or dead; for though he be a competent ,,;tne5s, 
and present in court, his admissions nrc receivahl(·. This doctrine proceeds upon the idea 
that the present claimant stands in the place of the person from whom his title is derived; 
has taken it • ellm onere'; and as the predecessor might ha\'c taken a qualified right, or sold, 
('harged, restrict~d, or modified an ahsolute right. and as hc might furnish all the neeessary 
eyidencc to show its state in his own hands, the law will not allow third persons to be deprived 
of that cvidcnce by any act of transferring the right to another.'" 

This principle is to-day nowhere denied. l 

But its recognition was slow in coming. Of the fundamental and common 
doctrines of our law of Evidenct', this was perhaps the latest to receh'e judicial 
recognition. Kot until the period 18:30-1850 can the full acceptance of the 
principle be said to have been established, either in England or in the United 
States. As late as 1824:, Mr. Starkie, in his philosophical treatise,2 ventured 
o~ly to say that the admissions of a prior owner were" sometimes" receiv
able. In 1839, Mr. E:;ek Cowen and l\lr. ~icholas Hill, Jr. (the former then 
a judge of New York, the latter afterwards), were obliged to devote a long 
excursus, in their edition of l\Ir. Phillipps' treatise,3 to a demonstration of the 
various bearings of the principle in its logical completeness. It was mainly 
through their masterly exposition that clarity of doctrine became thence
forward apparent in the American rulings. 

The reasons for the confusion and halting development in the prior genera
tion are now not difficult to detect. Long enough before then, to be sure, a 
single aspect of the principle had been plainly enough known and constantly 
applied, namely, the use of recitals in deeds of preceding proprietors; 4 for 
in the substantive law the rights of the successor were defined b~' the terms 
of his chain of prior deeds, and it was a simple matter to concede an anal
ogous evidential force, against him, to those parts of the deed which were not 
strictly definitive of the scope of his title.6 But this was not with full per-

§ 1080. . Except in one traditional respect 
in New York. firmly fixed too long ago to be 
now discarded; sec § 1083. post. 

1 E\·idence. n. 48. 
3 Note No. 481. 
• 1704. Ford ~. Lord Grey. 1 Salk. 286. 

• The only controversy in this respect was 
whether the recitals were conclusive. on the 
principle of estoppel. n question carefully 
considered by Mr. J. Story. in 1830. in 
Carver o. Jack.. ... m. 4 Pet. 1. 83. cited P08t. 
§ 12M. 
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ception of the principle; and in respect to all other forms of admissions, par
ticularly oral ones, there were strong counter-analogies which tended to obscure 
the further perception of the principle. By the end of the 1700$ the rules of 
Evidence were beginning to be more carefully considered than ever before 
(ante, § 8), and the Hearsay rule was in particular strictly enforced. The ex
ceptions to this rule were by no means yet fuily established; the scope of the 
Exceptions for Statements of Facts against Interest was not finally deter
mined till the first quarter of the 1800s (post, § 1455). For that exception the 
requirement was essential that the declarant should be deceased, a cir
cumstance immaterial for admissions (ante, § 1049). Since Admissions (as 
already observed) are commonly though not necessarily against interest at the 
time of making (ante, § 1048), it was natural enough, in this inchoate stage 
of the conception, to fail to distinguish admissions of parties from the general 
hearsay exception, then in formation, for statements of facts against interest. 
Accordingly, even after it began to be perceived that a predecessor's oral 
statements were assimilable to his deed-recitals as admissions, the notion per
sisted for a long time that his death was essential (by analogy to the Hearsay 
exception) for their reception; and not until 1830 or thereabouts, either in 
England or the United States, was this notion thoroughly dislodged.6 The 
thought was, up to that time, that if the person were living, whether he were 
grantor or were totally disconnected from the cause, his statement was hear
say and his testimony on the stand must be required. 

Another doctrine, also, combined to divert judicial attention from the de
velopment of the doctrine of admissions; this was the Verbal-Act doctrine 
(post, §§ 1772-1778). Still looking from the hearsay point of view, the judges 
perceived, in the early 1800s, that the rule was not applicable to verbal parts 
of acts necessary to be proved, and in particular to declarations of claim Oi' 

disclaim accompanying and coloring the occupation of land, where the issue 
was merely one of possession. Such declarations commonly proceeded from 
prior occupants where the proof of adverse possession, in founding a prescrip
tive title, extended into prior generations; and the propriety of receiving them 
came soon to be conceded. Now, in most of the cases affecting real property, 
in which the declaration would ha\'e been receivable as an admission, it was 
also receivable on one or the other of the foregoing principles, i.e. either as 
a statement of a fact against proprietary interest (under the Hearsay excep
tion), or as a verbal part of an act coloring the possession. Hence it was 
that a generation elapsed, after the opening of the 18oos, before the applica
bility of the doctrine of Admissions was fully conceived; for both counsel 

I 1827. Gaselee. J .• in Hedger v. Henon. 3 And yet. as soon after us 1834. Parke. J .. says. 
C. 4: P. 179: "I have always understood that. in Woolway v. Rowe. 1 A. & E. 114. 117: 
with respect ~o real estates. the declarations of .. The point [above ruled] is quite new to me. 
a party. made before he parted with his in- I always thought the party's interest at the 
terest. have been received in evidence. nnd not time of tho:! declaration was the ground on 
his declarations after. But 1 believe that this which the e\'idence was admitted." Other 
hili! been in cases where the party was dead." authorities nre cnl1ected ante. § lQ.W. 
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and judges were naturally restrained in the channel of their speculations by 
these competing analogies for the commonest species of admissions.7 

In England Dartmouth v. Roberts, in 1812,8 shows an evident logical effort, 
ending in the successful appreciation of the notion of a predecessor's admis
sions, in an issue concerning realty. Wool way t\ Rowe. in 1834,9 finds the 
doctrine unqut!stioned; though Hedger v. Horton, in 1827,10 had shown it 
still clouded by the other analogies. For issues of personalty, Ivat v. Finch, 
in 1808,11 had already opened the way; and 11. series of rulings on commercial 
paper, beginning with Kent v. Lowen, in the same year,12 fully developed the 
principle before 1825. 

In the United States the development proceeded by almost contemporane
ous steps. The English reports were now fully in the hands of the American 
lawyers and judges; and the ambiguity and hesitation of the Westminster 
rulings were reflected in the discussions in the United States. In Connecticut, 
for example, the whole doctrine of predecessors' admissions was expressly under 
the ban as late as 1815,13 and not until 1845 14, did the new learning receive 
its settled sanction. In X ew York the principle was applied in realt~, issues 
as early as 1813; 15 but the rulings "acillated, and as late as 1843, in the much
argued case of Paige v. Cagwin,16 the whole doctrine was put in jeopardy, and 
emerged to survive in only a mutilated form. In Vermont, the New York 
rule prevailed as late as 1845,l7 In Massachusetts, the principle seems to 
have been ignored throughout the first quarter of the 1800S.18 In Pennsyl
vania alone, at the earl~' period of 1i82, a precocious but clear perception of 
the entire principle was found; 19 although even here in 1832 20 it was still 
considered open to attack. After the publication of Messrs. Cowen and 
Hill's commentary, there was no longer room for misunderstanding or debate.21 

7 For example. Doc v. Jones. in 1808 (post. 
t 1458). might have been decided on the 
principle of admissions lind not of statements 
against interest; and Stunley v. White. ill 
1811 (post. § 1778) and Doe v. Pettett (post. 
§ 1778) need not have been decided on the 
verbal-lict principle. 

a 16 East 334. These and the following 
cases are further cited post. §§ 1082-1086. 

• 1 A. & E. 114. , • • . 
1·3 C. & P. 179. ..' , 
\I 1 Taunt. 141. 4. .' 

III Camp. 177. by L. C. J. Ellenborough. 
The formative stage of the conception is in
terestingly shown by the same judge's ruling. 
only three years berore. in a stronger case for 
admission (Duckham v. Wallis. 5 Esp. 151). 
excluding such stutements on the express 
ground that to receive them "would be making 
the declarlltions of a third person e~'idence to 
affect the plaintiff's title when that person 
was not on the record." In Kent 1), Lowen he 
correctly designated such a person as "one 
through whom the plaintiff made title"; 
he hlld seen the light. 

13 Beach 1). Catlin. 4 Day 2Si; Barrett v. 
French. 1 Conn. 354. 

" Smith v. Martin. 17 Conn. 399. 
Ii Johnson v. M'Call. 10 John. 377. 
\6 7 Hill 361. 
17 Hines r. Soule, 14 Vt. 99; it was repudi

IIted after n decade. 
II Clllrke v. Waite. 12 Mllss. 439; Bridge t). 

Eggleston. 14 id. 245. 
It Morris 1'. Vllnderen, 1 Dall. 64. 
•• Gibblehouse v. Stong. 3 Rawle 436. quoted 

supra. 
21 The transitionlll confusIon of theory. 

above set forth. is reflected in the Code pro
visions of those States founding their codes on 
the Field Druft N ew York Code; these pro
visions apph' in part to the ensuing rules for 
admissions by privies in title (§§ 1081-1087), 
and in part to stutements against interest by 
any deceased persons (post. § 1455); Cal. 
C. C. P. 1872. § 1848 ("The rights of 8 party 
cannot be prejudiced by the declaration. act. or 
omission of another. except by virtue of a par
ticular rolation between them; therefore. pro
ceedings against one r.annot affect another") ; 
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§ 1081 EXTRAJVDICB.L AD:\IISSIOXS 

§ 1081. Same: Decedent; Insured; Co-legatee, Co-heir, Co-executor; 
Co-tenant; Bankrupt. The principle just examined may be phrased in this 
way: When b,\' the hypothesis of the part~· himself his title as now claimed 
is identical with that of another person, as a prior holder, the statements of 
that other person, made during the time of his supposed title, arc receivable 
against the party as admissions. l This question of identity of title depends 
obviously upon the substanth'e Jaw of Property. In this respect it is without 
the scope of the law of E\"idcllce, and does not call for consideration here. 
But a few of the commoner instances mav be briefh' examined for iIlustra-, , 
tion's sake; and in particular the relation of grantor and grantee must be 
examined in detail, because of its man~' complicated relations with other rules 
of Eddence. 

(1) No modern Court doubts that a decedent, whose rights are transmitted 
intact to his successor, is a person whose admissions are- receiv~le against 
a party claiming the decedent's rights as heir, e:recllior, or adminwtrator.2 
The statut<.>ry claim, however, in an acti~n.for_~eath by wrongful act, of the 
executor or other representative, is of an anomaloiis-iiature; in some features 

)t is an action for a survh-ing_clairn of the deceased, while in others it is an 
- action for an injury to the dependent reIath'es; there is therefore some ground 

for holding that the deceased's admissions are not receivable.3 It may llOW

. ever equally be argued that, being admissible in one aspect, they should not 

§ 1849 ( .. Where. howcwr. one d~rh-cs titlc to Ironworks, 00 Minn. 492, 97 -N. W. 3i5 
real property from another, the declaration, (wife-administratrix' action for death of hUB
act, or omission of thc latt~r, whilc holding band); 1922, Beck v. Utah-Idaho Sugar 
thc title, in rclation to thc property, id e"idcllcc Co., Utah ,203 Pal'. 047 (titlc to land; 
against the former"); § 1il51 (" And whcrc plaintiff's del'cased husband's declarations 
the (Iuestion in dispute betwcen the parties that she was not his lawful wife, admitted 
is the obligation or duty of a third pcrson, against her, dlliming title through mar
whatevcr would bc the c\'idcnce for or against riagc). 
such person is prima facie evidenl'c betwccn Compare thc rule for statements of facts 
the parties"); § 1853 (quoted post, § 1455); against interest (pust, § 1461, n. 1). 
§ 1870, par. 4 (quoted post, § 1455); Ga. Code So, too, the administrator • de bonis non' 
1910, §§ 5767, 5i68 (quotcd post, § 1455); is affected by the admissions of the executo~ 
Rev. C. 1910, § 5780 ("Thc admissions of or administrat{)r, who is his direct predece.,
privics in blood, privics in estate, and privies snr; 1874, Eckert v. Triplett. 48 Ind. 174. 
in law arc admissiblc as against thc parties 176. 
themselves; bllt declarations of prh'ics in Compare § 1076, an/c. 
estate, after titlc has passed out of them, can- , 1006, Jacksonvillc E!. Co. I). Slolln, 52 Ft--; 
not be receh'cd "). 25i, 42 S. O. 5Ui (action by a widow, ill he, 

§ 1081. 'Or, in anothcr form: wherever own right, for the death of her husbllnd); 1922, 
the other person could by his acts affect thc Rcpublic Iron & Steel Co- I). Ind. Com., 302 ilL 
title of thc prcsent party, the other person's 401,134 N. E. 754 (depcndents of deceased em
admissions may be used as evidence in dis- ploycc; admittcd); 1919, Eldredge v. Barton, 
proof of that title. 232 Mllss. 183, 122 N. E. 272 (death by wrong-

• Eng. 1836, Smith v. Smith, 3 Bing. N. C. 29, fulact; the decedent's statement, "itis my fault. 
33 (decellsed's admissions liB to a gift, receivcd; I am to blamc", held admissible on a count 
"strictly speaking. the defendant claims under for conscious suffering before death, but not 
him ") ; U. S. 1906, Cro8s I). Iler, 103 Md. 592, admissible on a count for loss to next of kin; 
64 At!. 33 (husband's admissions, in an action a most accurate and delicate distinction, re
by his widow against thc administratrix) ; 1905. veating at the samp. time the futile unpracti
Benson 11. Raymond, 142 Mich. 357, 105 cnbility of this doctrine of admissions, totally 
N. W. 870 (dcclarations of grantee of a deed, unrelated to probativc value); 1898, Carnd('n 
as to grantor's insanity, rcceived against &: A. R. Co. 11. Williams, 61 N. J, L. 646, 40 
the grantee's heirs); 1903, Dixon r. Union At!. 034 (undecided). 
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§§ IM3-IOSi] VICARIOUS ADl\USSIOXS § 1081 

be excluded because the action has additional aspects; 4 moreover, they ought 
in any e\'ent to be receivable under the Hearsar exception for statements of 
facts against interest, as some Courts concede.s In a beneficiary's action'! 
for the sum conditioned in a policy of life-il!~llrance, there is no legal identity ! 
of title between the d~ceased and the beneficiaJ'Y' although the beneficiar~"s \ 
right is after all no more than the creation of tlte insured's contract; hence;-.... 
unless the beneficiary has in the beginning been made a part~' to the con
tract so as to bind himself to be identified with the insured (and some forms 
of contract attempt this), the insured's admissions would nut be receivable 
against the beneficiary, It must be conceded, howe\"er, that the situation 
admits of much refinement of reasoning, dependent on the theory of contract.G 

In any e\"ent the use of the insured's declarations as circumstantial evidence 
of his knowledge of his illness (ante, § ::!66) must be distinguished.7 

(2) Where a title is created as a joint interest and b~' a single legal act, it 
would seem that the admissions of an? one of the holders would be receivable 
':'::.linst another as part~'. This would dictate the use of the admissions of a 
.·! ••.. ljligee in a joint contract,S but not of a co-tenant of realty,9 nor of a co
tr; ·i'ee.10 It seems also clear, and is conceded on all hands, that a co-devisee 
.);' ;:v-legatee does not hold by a joint title, and therefore his admissions cannot 
:jC; used to affect another.ll But it does not follow (as is usually maintained) 

• 

'1899, Gcorgia R. & B. Co. 1'. Fitzgerald. ha~h r. Ohio V. P. Union. 25 W. Va. 622. 646; 
lOS Ga. 507, 34 S. E. 316 (wife's action for 1599. McGowan ." Supremc Court, 104 Wis. 
husband's dcath); 1896, Van Alstine v. Ka- 17a, 80 ~. W. 603; 1902, Rawson v. Ins. Co .• 
niecki. 109 Mich. 318, 67 N. W. 502 (action by 115 Wis. 641. 92 N. W. 378. 
a mother under the liquor-damage act); 1896, The cases are exhal!sth'cly analyzed. and 
Hughes v. Canal Co" 176 Pa. 254, 35 A tl. a tenablc distinction lucidly expounded. ill 
190 (wife's action for death of the husband). an article by Professor A. M. Kales ... Declarn-

6 Poal. § 1461. tions of the Insured against the Beneficiary". 
6 Compare the following rulings, pro and 6 Columbia Law Rc\'. 509 (1906). 

con: 1896. Mutual Life I. Co. v. Selby. 19 C. C. 7 For the question whether an iMurer's 
A. 331, 72 Fed. 980; 1903. Connecticut M. admissions. as the real plaintiff in an action 
L. Ins. Co. v. Hillmon. 188 U. S. 208. 23 for 1088 by fire. are rcceivable. see a careful 
Sup. 294; 1906, Hewl! v. Equitable L. A. opinion by Gray. J .. in Judd t. ~. Y. & T. 
Soc'y, 143 Fed. 850, C. C. A.; 1013, 10- S. S. Co .• 128 Fed. 7. 62 C. C. A. 515 (1904). 
gia Suprema v. Aguirre. 14 Ariz. 390, 129 81812, Bell v. Ansley, 16 East 141, 143 
Pac. 503; 1920. Brotherhood of Railroad (joint obligees of an insurance policy). 
Trainmen v. Merideth. 146 Ark. 140. 225 S. • 1824. O~good v. M::mhattnn Co .. 3 Cow. 
W. 337; Hl03. Sutcliffe v. Iowa S. T. M. Ass'n, N. Y. 612. 622; 1825. Dan v. Brown. 4 Cow. 
119 Ia. 220. 93 ~. W. 90; 1907, Taylor v. 483. 492: 1918, Pope v. Hogan. 92 Vt. 250. 
G '",nd Lodge. 101 MinD. 72. 111 N. W. 91!l; 102 At!. 937 (ejectment; certain admissions 
J~ti3, Rawls 1'. Ins. Co .. 27 N. Y. 282. 290; by hushand and wife. partly received and 
1890. Smith v. Bcnefit Soc'y, 123 N. Y. 85, partly rejected; cited more fully post. § 2232) ; 
25 N. E. 197; 1922. Evans 'V. Junior Order, in St. Louis O. H. & C. R. Co. v. Fowler. 142 
- N. C. ,Ill S. E. 526; 1880. Union Cent. Mo. 670. 44 S. W. 771 (1898), a co-tenant's 
L. I. Co. v. Chec\·cr. 36 Oh. St. 201. 208; admissions. as co.plaintiff. were received on 
1879, Mobile L. 1. Co. v. Morris. 3 Lea 101. the facts. 
103; 1896. Fidelity M. L. Ass'u v. Winn, 96 10 1800, Davies v. Ridge. 3 Esp. 101. Nor 
Tenn. 224. 33 S. W. 1045; 1920. Chadwick 1>. of a 'PI'ior ml11'/oaoee: 1903. Lang v. Metzger. 
Beneficial Lile Ins. Co., 56 Utah 480, 191 206 Ill. 475, 69 N. E. 493 (a first mortgagee's 
Pac. 240, 255; 1920, Spaulding v. Mutual admissions. not received against a second 
Life Ins. Co., Vt.. ,109 At!. 22 (adopting mortgagee). 
the theory that under a policy reserving tho \I 1868, Shailer v. Bumstead. 99 Mass. 112, 
right to change beneficiary the admissions arc 127 (" Devise~8 or legatees have not that 
receivsble); 1895, Thomas v. Grand Lodge, joint interest in the 7li1l which will make the 
12' WlI!!h. 500. 41 Pac. 882; 1885, Schwarz- admissions of one, thJugh he be Ii party ap. 
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§ 1081 EXTRAJUDICIAL ADMISSIONS [CHAP. XXXV 

that they are not to be received at all, even against himself when he is a party. 
The fact that there can be but a single judgment, for or against the validity 
of the entire will, constitutes only an imaginary obstacle; for it is not in
herently necessary that the case should be proved against each party by the 
same evidencc; a joint promise, for example, could be evidenced against A 
by his handwriting, against B by his admission, and against C by one who 
saw the document signed, and ~'et it must be either a joint promise or none. 
The refinement of reasoning and scrupulosity of caution which practically 
shuts out all such evidence of admissions in will-causes seems to be ill-judged. 
It is ne\'ertheless approved by most Courts to-day.I:! A few Courts are found 

pellant or appellee from the decree of the pro- S. P .• the widow P. and an infant grandson 
bate court allo\\;ng the will. admissible against given $5; the widow defaulted; admissions of 
the other legatees; ... such statements are undue influence by S. P. were excluded; this 
only uwnissible when they arc made during illustrates the irrationality of the rule); 
the prosecution of the joint enterprise ". i.c. Indiana: 1898, Roller t'. Kling. 150 Ind. 159. 
on the theory of conspiracy). 49 N. E. 948; 1901. Hertrich r. Hertrich. 114 

., Fcd~ral: 1889. OrmsbY t'. Webb. 134 U. Ia. 643. 8; N. W. 689; 1879. Hayes v. Bu.rkam. 
S. 47, 65. 10 Sup. 478 (cxclu.ded. except to 67 Ind. 359, 363 (mental incaparity); 1913. 
contradict as u witness. where the declarant Sanger v. Bacon, 180 Ind. 322. 101 N. E. 1001 
was not sole legatee); 1913. I It re Thompson. (excluded; but noting that such statements 
:-; .• 1. D., 20.') F('d. 558 (bankruPt); .4.1abama: may be admissible as self-contradictions); 
1848. Hoherts c. '~·hawir.k. 13 Ala. 68, 80 (men- 1918. Ramseyer v. Dennis, 187 Ind. 420, 119 
tal incapacity); Cali/ami",: 1906, D(Jlheer's N. E. 716 (capacity to make a will; admissions 
Estate. 149 CuI. 27. 86 Pac. 695 (mental in- of the sole beneficir.ry, receivable); Iowa: 
capacity); 1908. Dolbecr's Estate, 153 Cal. 1879. Ames' Will. 51 Ia. 596, 602. 2 N. W. 408 
652. 96 Pac. 266; 1910. Bnowball's Estate, (undue influence); 1905. Fothergill D. Fother-
157 Cal. 301, 10; Pac. 598; Columbia (Dist.) : gill, 129 la. 93. 105 N. V'l. 377; 1912, Lawless 
190(l, Rohinson v. Duvall. 27 D. C. App. 535. t·. Lawless. 156 la. 184. 135 N. W. 560; 1917. 
548 (c!\\'elltee'~ admissions of testator's san- Liddle t·. Salter. 180 Ia. 840. 163 N. W. 447 
ity. excluded. except to contradict him as a (here admitted, being utterances in the pres· 
witness) ; Connecticut: 1893. Lh"ing~ton'" ence of the testatrix exhibiting influence); 
Appeal. 63 Conn. (l8, 26 At!. 470; 1902. Car- Maryland: 1820. Walkup 1>. Pratt. 5 H. & J. 
penter's Appeal. 74 Conn. 431. 51 Atl. 126; .51. 57; 1906. Kelly v. Kelly. 103 Md. 548, 63 
1889, Dale's Appeal, 57 Conn. 127, 140, 17 Atl. 1082 (admissions of the testator's insane 
At!. ;57 (undue influence); Georoia: Ga. Civ. conduct. made before his death, by K .• the 
C. 1910. § 3870 (" on an issue of de\'isa\;t executor and sole de\"isee, excluded; this is 
vel non, the admission of an executor before an' absurditas absurditatum '); llfassaehusetls: 
qualification. or of a legatee unless the sole 1804. Phelps v. Hartwell, 1 Mass. 71 (mental 
legatee, shull not be admissible in evidence to capacity; but see Atkins 1'. Sanger. 1822, 1 
impeach the will, except the admission be in Pick. 192. semble. cOlltra); 1891, McConnell 
reference to the conduct or acts of the execu- v. Wildes, 153 Mass. 487. 26 N. E. 114 (undue 
tor or legatee himself"); Georoia: 1914. Ginn influence); 1908. Gorham 1'. Moor, 197 Mass. 
r. Ginn, 142 Ga. 420.83 S. E. 118 (apply- 522. 84 N. E. 436 (but here admitted as self-
ing the exception); Illi1lOis: 1891. Camp- contradictions to impeach); 1913, Aldrich v. 
bell v. Camphell. 138 Ill. 612. 615. 28 X. Aldrich. 215 Mass. 164. 102 N. E. 487 (silence 
E. 1080 (undue influence); 1912, Cunniff v. of a beneficiary of a will is not to be taken as 
Cunniff. 255 Ill. 407. 99 N. E. 654 (exc\ud- an admission): 1919, Old Colony Trust Co. 
ing statements of undue influence made by 1>. Di Cola. 233 Mass. 119. 123 N. E. 454' 
one devisee; citing Campbell t'. Campbell. 1922. Neill 11. Brackett. Mass. • 135 N. 
138 Ill. 612. but not Egbers 11. Egbers, infra. E. 690; Mz'chigan: 1893. O'Conner v. Madi-
n. 12); 1919. McCune'll. Reynolds. 288 III. son, 98 Mich. 183, 190. 57 N. W. 105 (undue 
188, 123 N. E. 317 (undue influence; one influence); 1904. Roberts 1>. Bidwell. 136 
de\;see's admission is "not admissible where Mich. 191,98 N. W. 1000; M·innesota: 1919. 
the intcr&ats of the de\"isees arc separate"; Knutson's Estate. Benrud to. Anderwn. 14-1 
citing Campbell 11. Campbell but not Cunniff Minn. 111, 1;4 N. W. 617 (legatee's admis-
v. Cunniff. supra, nor Egbers t'. Egbera. sions excluded; nor ~an they be used as self-
infra. n. 12; is it not time to shepherd Egbers contradictions of the legatee as witness merely 
D. Egbcrs somewhere into the sheepfold?); by calling her on cross-examination to lay 8 

1920, Joyal v. Pilotte, 293 III. 377. 127 N. E. foundation}; Mississippi: 1855, Prewett 1>. 

741 (will-contest; the defendant legatees were Coopwood. 30 Miss. 369, 388 (pecuniary 

600 



§§ 1048-1087] VICARIOUS ADMISSIONS § 1081 

to withstand it,13 following what must be regarded as the orthodox view 
which receives such admissions as against the party making them,I4 

(3) The estate of an insoit'ent or bankrupt passes to an assignee as the debt
or's successor; and it has always been conceded that the debtor's admissions, 
while his estate was in him, are receivable against the assignee; IS whether 
the date of divestiture should be taken to be that of the act of bankruptcy 
or that of the appointment of an assignee was at one time a matter of doubt,IS 
Where there is no general assignment, but merely a levy by an indi~idllal 
execution creditor upon the estate of the debtor, the creditor still is seeking 
merely to acquire the title of the debtor, and in claiming under him would 

• 

claim) ; J[issouri: 1900. Schierbaum v. 
Schemme. 157 Mo. 1. 12. 57 S. W. 526; 1901, 
Wood t·. Carpenter. 166 Mo. 465. 66 S. W. 1 i3; 
1905. King r. Gilson. 191 Mo. 307. 90 S. W. 
367; 190tJ. Meier 'C. Buchter. 19i Mo. 68. 
94 S. W. 883 (rule in Schierbaum v. Schemme 
8upra. not applied. where the de\'isees were 
charged as co-conspirators to defraud); ~90i. 
Seibert r. Hatcher, 205 Mo. 83. 102 S. 
W. 962 (Schierbaum v. Schemme followed); 
Nebra8ka: 1901. Stull 'C. Stull. Nebr. . 
96 N. W. 196 (declarations of an executor not 
sole legatee. excluded); New Hampshire: 
1888. Carpenter v. Hatch. 64 N. H. 573. 15 
At!. 219 (mental incapacity); New Jersey: 
190i. Myers D. Myers. 75 N. J. L. 610. 68 At!. 
82; New York: 1901. Kennedy's Will. 167 
N. Y. 163.60 N. E. 442 (admissions of one heir 
not receivable in a will contest. since they are 
not admissible against the other heirs and there 
can be but one decree); 1906. Myer's Will. 
184 N. Y. 54. 76 N. E. 920 (admissions of the 
principal legatee as to testatrix' incapacity, ex
cluded); ,'I' orth CaroliTUl: 1906. Linebarger 'C, 

Linebarger. 143 N. C. 229. 55 S. E. 709 (semble. 
not decided in general. but here excluded); 
Ohio: 1862. Thompson v. Thompson. 13 Oh. 
St. 356 (mental capacity); Pentl8ylrania: 
1825. NU5sear v. Arnold. 13 S. &: R. 323; Ten
nessee: 1851. Mullinst'. Lyles. 1 Swan 337 (fraud 
and undue influence); Virginia: 1899. White
law v. Whitelaw. 96 Va. 712. 32 S. E. 35S 
(mental incapacity); West l'iroinia: 18il. 
Forney r. Ferrell. 4 W. Va. i29, 739 (undue in
fiuence). 

Undecided: 1905. Arnold's Estate. 147 
Cal. 583. 82 Pac. 252. 

u Ill. 1898. Egbers v. Egbers. 1 i7 Ill. 82. 
52 N. E. 285 (it had been left undecided in 
Mueller 1'. Rebhan. 1879. 9·1 Ill. 142, 148j; 
1916. Lyman 1>. Kaul. 275 111. 11. 113 N. E. 
944 (undue influence; E. C. P. and the con
testant being the only beneficiaries, and E. C. 
P. being the principal one. her admissions were 
received; distinguishing Campbell 'C. Camp
bell. n. 11. supra. and purporting to follow 
Egbers v. Egbers); Ind. 1905, O'Brien t'. 
Knotts. 165 Ind. 308. 75 N. E. 594 (indebted
ness of an estate). semble: 1919. Da\'is 1'. Babb. 
-Ind. • 125 N. E. 403 ("uny declarations 

of a proponent or beneficiary evidencing some 
intention to unduly influence the testator arc 
admissible"; citing no Indians precedents; 
compare the citations in n. 11. supra); Iowa: 
1902. Lundy r. Lund~·. 118 Ia. 445. 92 N. W. 
39 (admissions of a .. principal beneficiary". 
received); Ky. 1841. Bf)all r. Cunningham. 1 
B. Monr. 399 (lucid opinion by Roberson. C. 
J.) ; 1002. Gibson 1'. Sutton. I{y. • iO 
S. W. 188 (following Beall v. Clmningham); 
1904. Powers' Ex'r v. Powers. Ky. • 78 
S. W. 152 (de\'isee's admissions); 1910. Mc
connell's Ex'r 'C. McConnell. 138 Ky. 783. 129 
S. W. 106; Mich. 1902. Wood v. Zibble.
Mich. . 92 N. W. 348 (admissions of the 
wife-proponent. receh'ed); Tor.. 1914. Scott v. 
Townsend. 106 Tex. 322. 166 S. W. 1138 (Aec
ond \\;fo and her child as devisees); Utah: . 
1906. Miller's Estate. 31 Utah 415. 88 Pac. 
338 (sole legatee's admissions. received). 

Compare the following: 1902. Robinson 
v. Robinson. 203 Pa. 400, 53 At!. 25:3 (Iegatee's 
statements. not offered as admissions of in
capacity. received; prior cases distinguished). 

" 1792. Jones v. Turberville. 2 Ves. Jr. 11. 
For the same reason an executor's admissionM 

should be receivable: Contra: 1911. Fowler's 
Will. 156 N. C. 340. 72 S. E. 357 (undue in
fluence). 
. to 179.1. Bateman r. Bailey. 5 T. R. 512; 
184i. Ramsbottom ,'. Phelps. IS Conn. 2i8. 
283 ( .. Debts against an assigned estate stand 
on the same footing as debts against a deceased 
person wbose estate is represented insolvent; 
and the admissions of the insolvent debtors Ilre 
admissible for the same reason that the ad
missions of a deceased person. made while liv
ing. arc admissible for the purpose of charg
ing his estate "); 1846. Compton v. Fleming. 
8 Blackf. 153; and many cases passim. §§ 1082-
1086, post; so also. by exception. in New York: 
§ 1083, par. 3. post. Contra: 1894. Bicknell 
'C. Mellett. 160 Mass. 328. 35 N. E. 1130 
(debtor's admissions of receipt of full consider
ation for a mortgage. not received against the 
assignee for the mortgagee). 

IG 1824. Smallcombe r. Bruges. 13 Price 136. 
150 (excluding sll admissions after the act of 
hankruptcy. and not only after the date of the 
commis~ion) . 
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be affected by his admissions ;>rior to the levy; and this is generally con
ceded.J7 But this merely evidential use of admissions must be distinguished 
from the doctrine of est(Jppel; a creditor is of course not" bound" (for ex
ample, by recitals of consideration or the like), in the sense that he ma~' not 
dispute the truth of the debtor's assertions.ls 

§ 1082. Grantor, Vendor, AsSignor, Indorser; (1) Admissions before Trans
fer; (n) Realty; Admissions against Docnmentary Title; Transfers in Fraud 
of Creditors. By the general principle (cxamincd allte, § 1080) the state
ments of a grantor of realty, made while title was by hypothesis still in him, 
are reech'able as admissions against any grantee claiming under him. The 
history and slow development of this principle ha\'c alread~' been noticed 
(ante, § 1080). It is sufficient here to say that the principle is to-day full~' 
and uni\'ersally conceded,1 subject onl~' to a modifieation due merel~' to its 
conflict with another principle (par. 3, infra): 

17 Poat. § 1086. par. (b). and raseH IJ(J.~sil1l (conduct of a predecessor. amounting to an 
in §§ 1082-1S06. udmis.ion as to hound'iries. udrdtted). 

u 1893. Milburn t·. Phillips. 136 Ind. 6S0. U!':ln;r> STA n;>\: P"tirml: 1l>30. CUf\W 

695. 34 N. E. 983. 36 N. E. 360. ~. Jackson. 4 Pet. 1. S:l (dped·ref'itals. udmitted; 
§ 1082. I Thc precedents arc as follows, ><cc citation pONt. § 12.S6): IS76. Dodg~ ". 

and should be read in the light of the remain- Frecdrnan'~ S. & T. Co .. !l3 U. S. 37!l. 38.'3 
jng remarks of the text of § 1082; where not (adrnis~ible. but" only to show the ('harart('r 
otherwise noted. the admiS.!>ions wer~ rccei\'l'd (If the I)!JBS!,:;,;jo/l ,. and .. h~' what title he holds"; 
without qualifiration: opinio/l cOllfuSI'd; see post. § 12.56): lSi!!. 

ESGLASD: 1697. SU~3e:( v. Temple. 1 Ld. Baker I'. Humphr~y. 101 U. S. 494 (admis,ions 
Raym. 310 (answer in ('hallcery); 170-1. Ford of grantee a~ to the ohjel't of the COIl\'eyanee 
~. Gre,·. 1 Salk. 286. 6 Mod. 4-1 (deed-recitals; to defeat creditors. rcc'civcd): 1897. Hender· 

• 

Sl'e the quotation from this CaBe, post, § 1256); 1'011 1'. \\'cmlllnaker. 25 C. C. A. lSI. 7!! Fed. 
1812. Dartmouth ~. Roberts. 16 East 3:3-1. 736; 1911. Northrup v. Columbian I.umiw.r 
339 (unswer in chanccry hy a co-defendant L. Co .. C. C. A .. 186 Fed. 770 (reeeh·ed. where 
in a former auit on the Hame i8.~ue of tithes. made hefore title transferred); 
admitted; .. the defendant stood in the same California: C. C. P. IS72. § 1849 (" Where. 
place by derivation of title and hy legal ohli- howe\·cr. one derh'e9 title to real property 
gation as L., and L. Upon his oath in a ~lIit from another. the dcc\uration. act, or admis· 
aga:nst him by the "icar has derlared that t.he sion of the latt!'r. while holding the titll'. in 
tithe is due to the rector and not to the \·icar. relation to the property. is e\;dence against 
and now that same person. in cffect. is deraign- the former"); 18.52. }{i\burn t'. Ritchie. 2 
ing the title of the rector in favor of the vicar; Cal. 145. 148. sembi,,; 1859. Stanley 1'. Green. 
the reading of hi~ answer therefore operates as 12 CuI. 148. 163 ("It roatt.ers not whether the 
a contradiction to him "): 1818. DeWhelpclale declarations relate to the limits of the party's 
~. Milburn,S Price 4S5. 488 (answer in chan- own prernise~. or the c:etent r.f his neighbor's. 
eery by a former dean and chapter); 1829. or to the houndary line hetween them, or to 
Madison v. Nuttall. 6 Bing. 226 (a former the nature of the title he aS5erts"); 1867. 
rector's written register of tithes. receh'~d .. as Bolio 1'. Xa\'llrro. a:J Cal. 45(1. 466; 1877. 
an admission by a I'r('cedin~ rector"); 1832. McFadden r. Ellmaker. 52 Cal. 348; ISS2. 
Doc ~. Austin. 9 Bing. 41. 45 (admis.~io!ls of Pcople t·. Blake. 60 Cal. 4!17. 50a. 511: IS!!~. 
the predecessor under whom defendant claimed. Willinms v. Harter. 121 Cal. 47. 5:3 Pac. 405; 
reeeh'ed aguinst him); 183-1. Doe v. Calc. 6 1902. Hurp v. Harp. la6 Cal. 421. 69 Pae. 28; 
C. &: P. 359. 361 (similar ruling to Madison Connecticut (compare the historiclil summary 
11. Nuttall); 1834. Wool\\'ay v. Rowe. 1 A. &: aTlle, § 1080): IS05. Nil'hol~ '1'. Hotcl'ki~s. 2 
E. 114 (former proprietor's disclaimer of, a Day 121. 126 (excluded. hecause the grantors 
right of inclosure. admitted); 1834, Doe 1'. were neither dead nor disqualifil'd by inU'rest) ; 
Seaton, 2 A. & E. 171. 179. 1815. Barrett 1'. French. 1 Conn. 354. 365 

CANADA: 1846. Payson to. Good. 3 Kerr N. (he is claiming to set a~idl' nn ancestress' 
Br. 272, 279; 1873. Niles ~. Burke. 14 N. Br. dN.!d for undue influence; .. it has been uni· 
237 (bounduries); 1874. Hamilton 1'. Holder. formly decided thut the dec\umtions of tho 
15 N. Br. 222. 225 (hut they were excluded in grantor. when the grantee is not present. prior 
Carter~. Saunders. 1864.6 All. 147.150); 1916. or subscquent to the execution." arc inad-
Taylor 11. Vanderburgh. 30 D. L. R. 196,Ont. missible); 1818. Beers I'. Hawley. 2 Conn. 
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1843, WALWORTH, C., in Padgett v. Lau'rcnce, 10 Paige liD, 180: "As a general rule, 
declarations made by a person in possession of real estate as to his interest or title in the 
property, may be given in evidence against those who derive title under him, in the same 
manner as they eould have been used against the party hiiIlself if he had not parted with 

467. 4il (grantor'" declaration as to tiJ .• ~ of a KaTUlas: 1908. Kitchell v. Hodgen, 78 Kan. 
deed's delivery, made before his transfer, 551. 97 Pac. 369 (sale of realty); 
admitted against the grantees "who claim Maine: 1839. Crane t'. Marshall. 16 Me. 27. 
under him"; preceding cases ignored); 1826, 29; 1861. Peabody v. Hewett. 52 Me. 33, 45; 
Clark v. Beach. 6 Conn. 142, 149 (question Marylaild: 1813, Dorsey t·. Dorsey. 3 H. & J. 
not decided): 1829. ~I)rton v. Pettibone. 410, 420, 426; 1826, Coale D. Harrington, 7 
7 id. 319. 323 (declaration by defendant's H. & J. 147, 156; 1841. Clary 'D. Grimes, 12 
ancestor's grantor that he had taken his deed G. & J. 32, 35; 
in fraud of his own grantor's creditors, ad- Massachu$cits: 1825, Davis v. Spooner. 3 
mitted against defendant; Be~rs v. Hawley Pick. 284. 288 (plaintiff and defendant claimed 
confirmed: Barrett v. French hy implication under deeds from A.; the plaintiff's deed being 
repudiated on this !,oint); 1S:33, Fitch t·. prior but unrecorded. A.'s admissions, made 
Chapman. 10 Conn. ~. 12 (deelarations of a prior to the second deed, that the first el..isted. 
mortgagor. who had houllht in his land with were received against the defendant, .. con-
monc~' of the defendant. that he had bought sidering that the defendant knew of the con-
for the defend:lIIt. not admitted al(ainst the veynnce"; purporting to follow Bridge v. 
plaintiff. a ereditor of the mort.gagor, because Eggleston. posl); 1841, Proprietors v. Bullard. 
the Itltt!'r was still rompetent ag u witness; 2 !'vIetc. 363, 368 (admissions of predecessor, 
:':orton t·. Pettibone and BCl'rs ,'. Hawl..,~· di~- while owner. re;:eind); 1861, Blake v. Everett. 
tingubhed on this ground); 18:1i. Deming 1'. 1 All. 248. 249 (~imilar); 1867. Morrison v. 
Carrington. 12 Conn. 1. 4 (i,:m(' as to a bound- Chapin. 97 Mass. 72. 77 (similar); 1910, 
ary; declarations of Coo under whom defendant Abbott v. Walker, 204 Mlll!s. 71. 90 N. E. 405 
claimed. admitted ugainst ddendant. though (but here the Court erroneously stutes limita-
C. was ali\'(! and qualified: distil\~tion tio') of § 1567. po.l. i. ". that the declarations 
made in Fiteh 1'. ChapnHlll r~"udi3ted; were made while on land) ; 
"where such idcnti,,· exists. the\' arc admi~si- Michioan: 18i8, Cook t·. Knowles, 38 Mich. 

• • 
hIe. although the person making them is alh'e 316 (grantor's admissions that his deed was 
and competellt to testify"): 18~5. Smith r. falsely antedated, reeeh'ed; Cooll'Y. J., diss" 
Martin. 17 Conn. :lil!). 401 (preceding rule on the principle of § 1256. ]lost) ; 1891. :\{erritt v. 
apprO\'pd; .. it ~e('ms to be perfectly well Stebbins. 86 Mich. 342, ·18 N. W. 1084 (grant-
settled in this State "); 1847. H:Uu5hottom l'. or's statements, excluded; obscure opinion); 
Phelps. 18 Conn. 278. 285 (same): 1901. Missouri: 1891. Meier ,'. Meier. 1051\10.411, 
Hamilton v. Smith. 74 Conn. 3i·l. 50 Atl. 884 422. ·130, 16 S. W. 223; 1898, Boynton v. 
(Deming t'. Carrington foIlOln'd): Miller, 14·1 Mo. 681, 46 S. W. 754 ; 
Georgia: Re\·. C. UJlO. § 5ill7 \" Declarations Monlana: Rev. C. 1921. § 10510 (like Cal. 
of a person in J>os:;esi'ion of property. in dis- C. C. P. § 1849); 
paragement of his own title. arc admissible in Nebraska: 1892. Cunningham v. Fuller. 35 
fa\'or of anyone. and against prh·ies. Dec- Nebr. 58, 60. 52 N. W. 836: 
larations in favor of his own title arc admis- Scu.· /{arn1Jshire: 1821. Adams t·. French, 2 
sible to prove hi:; adverse p')sses~ion ") ; N. H. 387 (admissions by the defendant's 
Illinois: 1899. Gage ,'. Eddy. 17!) Ill. 492. grantor, in a judgment obtained by the plain-
53 N. E. 1008 (admitted; this oup:ht to di5- tiff. reeeh'ed against the defendant); 1826, 
('redit Hart t'. Randolpb. 142 Ill. 521. 525. 32 Downs r. Lyman, 3 id. 486. 487 ("declarations 
~. E. 51 i. where the contrary statement was of a person in possessil)n of land. as to the na-
obiter made); 1915. Bald t·. Xuernberger. 267 ture of his possession ", admissible against 
Ill. 616. lOS N. E. 72·1 (11 printed sale bill. "all persons claiming under him "); 18H, 
by a predecessor in title. omitting to name Smith t'. Powers, 15 :·r. H. 5~6. 563; 1858, 
the tract. in dispute. admitted us a disclaimer- Fellows r. Fellows. 37 N. H. i5. 84 (oral ad-
admission; neither Gag~ r. Eddy nor Hart r. missions as to non-title, held receivable); 
Randolph. sllpra. arc mention(>d in the opin- 1859, Little v. Gibson, 39 N. H. 505, 511; 
ion); 1922. Illman v. Kruse. 301 Ill. 408, 134 1860. Hurlburt v. Wheeler, 40 ~. H. 73. 76 
~. E. 107 (de('d absolute as a mortgage; as- (same); 1916, Barkl'r t'. Publishers' Paper Co .. 
signor's statements after parting with his 78 N. H. 160. 97 Atl. 749 (title by adverse 
interest. excluded); possc,;sion; declarations of one not a prcdeecs-
Indian T,'TT'. 1896. l\IcCurt<l.in c. Grady. 1 sor in title. eXCluded) ; 
Ind. T. 107. 3S S. W. 135. New Jersey: 1810. Townscnd r. Johnson, 2 
.iowa: j1)76. Hurley t. Osler. 44 lao 642. 644; Penningt. i05 (declarations of defendant's 
1922. 1,Tather ". Sewell. Ia. . 186 N. W. predecessor. as to a boundary line, admitted 
1136 (grantor's statements after a ('on\'eyance, against him); 1887, Miller 1'. Fecnane. 50 
not received to show its conditional nature); N. J. L. 32, 11 Atl. 136; 
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his possession or interest i on the other hand, it is equally well settled that no declarations 
of a former owner of the property, made after he had parted with his interest therein, or 
which are overreached by the purchase of the party claiming through or under him, can be 
received in evidence to affect the legal or equitable title to the premises." 

i (1) It is to be noted that, upon this principle, statements made before 
\ title accrued in the declarant will not be receivable.2 On the other hand, the 

time of divestiture, after which no statements could be treated as admis
~ions, is the time when the party against whom they are offered has by his 
own hypothesis acquired the title; thus, in a suit, for example, between 
A's heir and A's grantee, A's statements at any time before his death are 
receivable against the heir; but only his statements before the grant are 
receivable against the grantee.3 

NelD York: 1809. Jackson v. Bard. 4 John. holding in trust. admitted; Huston. J .• disi. 
230; 1813. Jac~on v. McCall. 10 John. 3ii; on the principle of § 1256); 1832. Reed v. 
1837. Varick v. Briggs. 6 Paige 323. 327; 18-10. Dickey. 1 Watts 152. 154; 1919. Dawson v. 
Luce v. Carley. 24 Wend. 451. 455; 1843. Coulter. 262 Pa. 5U6. 106 At!. 187 (dh'iding 
Padgett v. Lawrence. 10 Paige 170. 180 (sec line between two tracts) ; 
quotation supra); 1867. Vrooman 11. King. Philippine Islands: C. C. P. 1901. § 276 (like 
36 N. Y. 477. 483; 18n. Chadwick v. Fonner. Cal. C. C. P. §§ 1848. 1)\49); 
69 id. 4W. 407; Porto Rico: 1920. Santiago 11. Santiago. 28 
North Carolina: 1803. Clark v. Arnold. 2 P. R. !lOa. !lO!! (coll\'eyance by P. to G.; in an 
Hayw. 287 (declarations of the defendant's action by P.; heirs to set it B5ide. P.'s docu-
vendor. that he had not paid the purchase- ments rereivcd against them as admissions) ; 
money. not admitted against the defendant; Saul" Carolina: 1898. Levi t·. Gardner. 53 S. C. 
but the Reporter. respectfully explaiuino; this 24.30 S. E. 617 (admissible to show the character 
as an error in "the hurry of business ". main- of his possession) ; 
tains the ruling wrong. as .. too clear to need Utah: 1902. Church of Jesus Christ r. Watson. 
much illustration; ... I cannot agree to 25 Utah 45. 69 Pac. 531 ; 
disseminate wrong legal opinions out of re- Vermont: 1841. Carpenter t'. Hollister. 13 
spect to the opinion of anyone"); 1819. GUY Vt. 552. 555 (grantor's admissions as to ex-
D. Hall. 3 Murph. 150 (grantor's declarations. tent of possession. receivable; sec posi. § 1256) ; 
admiHing a prior sale. received against the 1842. Hines t'. Soule. 14 Vt. 99. 105 (Carpen-
later grantee; see quotation 8upra. § 1080); ter v. Hollister approved); 1!l18. Waterman 
1833. Hoyatt I). Phifer. 4 Dev. 273 (recitals in v. !\Ioody. 92 "t. 218. 103 At •. 325 (grantor's 
a deed. admissible against those claiming under .• dmissions received; careful opinion by Tay-
it); 1838. May 11. Gentry. 4 Dev. & B. 117. lor. J .• explaining prior cases) ; 
119 (principle applied); 1852. Satterwhite I). Virginia: 1800. Walthol v. Johnson. 2 Call 
Hicks. Bu~bee L. 105 (admissions of a dcbto.- 275 (mortgagee's admissions received against 
grantor, that he was not indebted to the grantee. the buyer 011 foreclosure); 1895. Reusons r. 
admitted against the latter on a creditor's Lawson. 91 \'a. 226. 21 S. E. 3·17 (boundaries): 
behalf); 1902. Ratliff v. Ratliff. 131 N. C. 1895. Fry t'. Stowers. !l2 Va. 13. 22 S. E. 500 
425. 42 S. E. 887 (grantor's statements before (boundaries) ; 
I.ransfer. admitted); West 'Viroinia: 1905. Stewart t'. Doak Bros .• 
Oregon: Laws 1920. § 706 (like Cal. C. C. P. 58 W. Va. 172. 52 S. E. 95 (boundaries); 
§ 1849); Wisconsin: 1866. Kelley v. Kelley. 20 Wis. 
Pennsy!.rania: 1782. Morris v. Vanderen. 1 443. 446; 1901. Kreckcberg v. Leslie. III 
Dall. 64. 65 (letters of one P .• admitted. since Wis. 462. 87 N. W. 450 ("derlarntions char-
the defendant was lessee of P.'s heirs; the arterizing or defining his possession and claim ". 
objection o\'erruled was that "the defendant admissible); 1917. McGinty v. Brotherhood. 
is not to be affected by t!!<> conduct of a third 166 Wis. 83. 164 N. W. 249. 
person"}; 1810. Bonnet t'. Devebaugh. 3 • 1857. Tyler v. Mather. 9 Gray Mass. 177. 
Binn. 175, 179 (deed-recitals; "no point of 185; 1871. Noyes to. Merrill. 108 Mass. 396. 
law is better established "); 1818. Diggs 17. 399; 1880. Stockwell t'. Blarney, 129 MasS. 
Downing. 4 S. & R. 347. 352 (deed-recital); 312; 1911. Washoe Copper Co. r. Junila. 43 
1818. Weidman r. Kohl'. 4 S. & R. 174 ("the Mont. 178. 115 Pac. 917 (title not shown at 
privity hetween that party and th'" plaintiff all); 1872. Bullis v. !\Iontgomery. 50 N. Y. 
renders his confessions evidence against the 352. 358; 1885. Hutchins 11. Hufchins. 98 
plaintiff"; here. oral declarations as to the N. Y. 56. 64. 
scope of a land-warrant}; 1832. Gibblehouse t 1915. Halifax Power Co. v. Christie. 23 
o. Stong. S Rawle 436. 442 (declaraticn& as to D. L. R. 481. N. S. (title claimed under deed 
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(2) The death of the declarant need of course not be shown (ante, § 1049); 
with Admissions, that circumstance is immaterial, for a grantor's as well as 
for those of the party himself. But if the grantor is deceased, the statement 
may thus become also admissible under the Hearsay exception (post, § 1458) 
for statements of facts against proprietary interest; and under this exception 
they are admissible for either party.4 

(3) The principle requiring the IJrodl/Ctwn of documentary originals has 
sometimes been thought to override the principle of admissions, so as to p:-e
elude the use of a party's admissions to evidence the contents of a document 
until the loss of the document is first shown (post, § 1255). This doctrine 
in its present application would forbid the use of a grantor's admissions of 
lack of title whenever the party claiming under him had proved a documen
tary title in his grantor, because the admission would in effect be that some 
other document divesting that title had existed; and the offeror of the ad
mission, in order to use it, must therefo:'e apply it to some specific deed and 
prove that deed to be lost. Such is the doctrine that was finally worked out 
in ~ew York, in a series of confusing rulings (post, § 1256) often cited else
where in fragments. 

This doctrine, however, still permits the free use of a grantor's admissions 
either when the title derived from him purports to rest on adverse possession 
only, or when the admissions concern, not the documentary title, but only 
the extent of occupied boundaries or some other feature of possession. Thus 
in some jurisdictions it is common to state the general principle of Admissions 
in a limited form, namel~·, to be receh'able so far as they concern the char
acter or extent of the grantor's possession. This peculiar form is due chiefly 
to the foregoing doctrine, and also in part to the early traditional confusion 
(ell."plained ante, § 1080) between a grantor's admissions and verbal acts of 
disclaim coloring a prescriptive possession, But, on the whole, this modified 
form seems merely fitted to confuse, and can hardly be said to be worti J of 
sanction. It has now become something more than a local rule of New York; 
but it bs not been widely accepted.& 

(4j In Ma.~8achllsetts, at an early date, when the theor~' of predecessors' 
admissions was as ;vet everywhere inchoate in conceptil111 (ante, § 1080), its 
results were reached, in a special class of cases namel~', sales in fraud of 

from heirs of M., and by prior grant to T. 
from M.; M.'s admission that he had sold 
to T., received against the heirs' grantee; 
following Ivat t'. Finch cited post, § 1083, n. 
2; no discrimination made between decoased 
person's declarations against interest and 
party's admissions); 1885. Davis v. Melson. 
66 Ia. 715. 24 X. W. 526. So also the follow
in\: instance: 1828. Forsyth v. Kreakbaum, 
7 T. B. Monr. Ky. 97, 100 (father's gift to B 

child, followed by his sale to Rnother; father's 
declarations before the sale, admitted against 
the T(>l\dec). 

'E.g.: 1895. Reusens I). Lawson. 91 Vn. 

226, 21 S. E. 347 (deed established for plain
tiff by statements against interest of a deceased 
prior grantor of plaintiff in a suit between the 
grantor Ulld his grnntee). 

• In the foregoing collection of dtations, in 
note 1. its effect is briefly noted where it is 
recognized; but the rulings which recognize it 
are collected and more fully stated poal, 
§§ 1255-1257. in dealing with the rule for 
proc! of documents. It may be assumed not 
to be law in jurisdictions where it has not been 
expr1!ssly adopted. as shown in those citations; 
but only n few jurisdictions have expressly 
rejected it. 
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cred'itors on a different theor,\'; the debtor's declarations before the sale 
were received as eddence of intent, being admissible either as circumstantial 
e\'idence (ante, §§ 242, 2(6) or as exceptions to the Hearsa,\' rule (post, § 1729). 
This theory, sOllnd enollgh in its application to that specific situation, was 
plainly enunciated in Bridge l'. Eggleston, a ruling which IUld a great vogue 
and has since served as a precedent in other jurisdictions.6 It is not to be 
found iault with, prodded it dOl'S not cause us to ignore the principle of Ad
missions, which equally serns for the sall1e class of cases and additionall,\' 
co\'ers a more extended scope. 

§ 1083. Sa.me: (b) Personalty; New York Rule. There is no reason 
why the general principle (ante, § 1080) of transferrors' admissions should 
not apply as well to the admissions of the vendor and assignor of person
alty as to those of the grantor of realty, lndeed, the objeetion, already 
noticed (ante, § lOS2, par. :3), due to the supposed infringement of the prin
ciple of producing documentary originals, here falls away in substance, .:\01' 

. has an,\' rcason of policy ever been admnccd against the use of vendors' ad
missions whieh did not equally attack the whole principle of transferrors' 
admissions; and Senator Lott, in the controlling opinion ill Paige v, Cagwill/ 

6 Many of the following cases apply the 
doctrine to personalty: CAXADA: IS';;. Doc 
t'. Fraser. 3 All. X. Br, 417 (defcndant'sfuther's 
dedarutions. not reeeh'ed to ~how the in
debtedness or intent. unless made at or ahout 
the time of the deed); UXITEIl STAn:s: 
Calijo71lia: 185;, Lundeckcr r. Houghtaling. 
7 CuI. 391 (personalty; doetrine of Bridge v. 
Eggleston. 1\Iass .• approved); 1857. Visher 
t, Webster. 8 Cal. lOll, 113 (preccding case 
upproved) ; COllnecticut: 1810. Beadl 1'. 

Catlin. 4 Day 284. 292 (realty; dehtor's 
prior declarations of fraudulent iutent. ex
cluded. ,. for the grantee ought not to he af
Cectcd by the declarations of the grantor. un
less the.\' ~ame to his knowledge"); 182:;. 
Cook v. Swan. 5 Conn. 140, 145, 149 (realty; 
debtor's prior declarations. claiming a debt to 
the grantee. admitted for the grantee as .. part 
of the • res gesta''', citing Bridge I'. Eggle~t(ln. 
Mass.); IS~O. Pettibone t'. Phelps. 13 COlin. 
445. 450 (similar); Illinois: 1850. Prior I'. 

White, 12 Ill. 261. 26·1 (pp.rsonalty; mort
gagor's declaration of intent. exduded unle~s 
knowledge of them prior to the mortgage is 
brought home to the mortgugee, .. as tendillg 
to show his participation in the fraudulellt. 
scheme"; Bridge 1'. Eggleston. ~lass.. ap
proved); Maine: 1854. Fisher v. True. :3>; 
Me. 534, 536 (personalty; debtor's d~dart'
tiona admitted on the theory of Bridge ... 
Eggleston. 1\Jass.); Massachusetts: IS15. 
Clarke v. Waite. 12 1\Iass. 4:39 (realty; debtnr's 

, statements excluded, without discrimination 
as to the time of their utterance); ISI7. 
Bridge v. Eggleston. 14 1\la8s. 245. 250 (realty; 
debtor's declarations admitted. pro\'ided hy 
other evidence the grantee's knowledge of the 

fraud is shown; Clarke I'. Waite in this light 
explained; the opinion, howe\·er. docs not 
treat the grantor's deelar:,tions a:l admissions 
at all. hut as e\'iden<,e of n fraudulent. intent. 
under the principles of § 1729. post, and § 2C6. 
alltc); U;:H. Foster !'. Hall, 12 Pick. 89, 99 
(realty; Bridge t'. Eggleston approved); 
IS07. Winchester !'. Charter, !)j 1\Iass. 140. 
14:~ (realty); Nl:u' lIuIIlJl .• hire: 1842. Blake 
v. White. 13 K. H. 2Gi. 2;:3 (dehtor's declara
tions, held admissible. 01'1 tlte theory of Bridge 
r. Eggleston); Oreooll: 1902, Beers t·. Ayls
worth. 41 Or. 251, 69 Pac. 1025; 1902. Hob
~on I'. Hamilton. 41 Or. 239. 69 Pac. 051; 
Washinoton: 1892. O'Hare v. Duckworth. 4 
\\':lsh. 469; 474 (debtor's dedarations admit
ted; citing Bridge v. EgglestAln); Wisconsin: 
IS(iO, Gillet ... Phelps. 12 Wis. 437. 439, 44G 
(debtor's de('lurations, at the time of the .ale. 
admitted to show his fruudulent intent); 
ISGI. Bates t·. Ableman, I~ "'is. 644. 650 (same 
prineiplc sanctioned); 1861. Bogert 1'. Phelps, 
14 Wis. 81. (15 (same). 

Upon this question of evidencing fraudulent 
int!'nt., anothl'r sort of e\'idence (frequently 
deal t with in the same rulings) must he dis
tingllishcd. namely. olher fraudulent sales by 
Ih" debtor al Ihe sUTtle time: t.his has been al
ready treated in considering circumstantial 
('\'idence (ante. § 333). 

One Question of substantive In\\' also usu
ally arises in stich ('uses. and must be dis
tinguished from t!W5e e\'identiul questions. -
whether the knowledge hy t.he ('reditor of the 
dcbtor'8 fraudulent intent is essentitll to avoid
illg the sale; un exampll' Ill:ly be seen in Fos
ter 1'. Hull, 12 Pick. S9. 

§ 1083. I New York. infra. 
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expressly conceded that his opposition rested on those broad grounds and 
would have effected a total exclusion if precedent had permitted. 

(1) Accordingl~', the English Courts, and most American Courts, appl~' 
the principle consistently, and receive without question all admissions b~' 
the vendor of personalty made while title was in him.2 

(2) In a few Courts, the earl~' .M a.SSGCllllsetis doctrine of Bridge ll. Eggleston, 
(ante, § 108'2, par. 4) is applied to admit a debtor's declaration before his sale 
of personalty, on an issue of fraud against his creditors.3 

(3) In New YorJ.~, after some vacillation, a rule of exc/us'wn was finall~' 
settled upon for the admissions of a vendor of personalty when offered against 
a purchaser for l'lIlue. In 1843, in Paige 't'. Cag\\in, this doctrine receh'ed 
the sanction of a majority of the Court, and has eyer since maintained itself, 
in spite of repeated attempts to pare it down.4 The historical explanation of 

, EXGL.um: 1S0S, I vat v. Finch, 1 Taunt. creditor claiming against distraining landlord; 
141 (trespass for taking three mares, the de- the debtor's ad.missions of the tenancy, ex-
fendant. ju~tifying as lord of the manor; the cluded;" as C. was a good and competent wit-
prior tenant's admissions that she ha'd given ness, the plaintiff in error cannot avail himself 
the stock to the plaintiff. received, "because of his confessions"; no authority cited); 
the right of the lord of the manor depended lS27, Hurd 1'. West, 7 Cow. 753. 759 (admis-
upon her title"); U!O;ITED STATES: Fed. 1903, sions of defendant's ,·endor. in possession of 
Fourth "at'l Bank v. Albaugh, 188 U. S. 734, sheep hefore the sale, that he was a mere bailee 
23 Sup. 450; ,Ma. 1854, Jennings v. Blocker, from the plaintiff, excluded; ,. where one is 
25 Ala. 415. 422; IS56. Fralick v. Presley. 29 competent as a witness for the party, the latter 
Ala. 457, 462; 1857, Cole I'. Varner. :31 Ala. ('an not avail hims~l£ of the confessions of the 
244,2.50; IS62, Arthur T. Gayle, 38 Ala. 259, former"; dting the preceding case; Esek 
267; Ill. 1 S(}IJ , Randegger T. Ehrhardt, 51 Ill. Cowen. Esq., afterwards judge, appro\'cs the 
WI, 103; llld. 1858. King v. Wilkins. 11 Ind. ruling in a reporter's note); 1828, Austin v. 
3·16; 1862, Boone Co. Bank 1'. Wallace. 18 SawYl'r, 9 Cow. :l9 (sale of wheat; the ven-
Ind. 82, 85; 1862, Bunberry T. Brett, 18 Ind. dor's admis~ions. hefore sale, that it belonged 
:lola; 1875. Campbell t'. Coon. 51 Ind. 76, 7S to the plaintiff. were rccl'h'l'd without question; 
(the foregoing cases in effect overrule the carly the same reporter notes this as o\'er-ruling 
case of Ash";y T. West, 3 Ind. 170. 172); la. thc preceding ('ase); 1831, Kent v. Walton, 
18n. Moss r. Dearing. 45 la. 530, 532 (grant- 7 Wend. 256 (action by the second indorsee of 
or's admissions of a debt to grantee, receivable a renewal note against the maker; the first 
against other creditors); 1897, Thomas r. indorsee's admissions that the first note was 
McDonald, 102 la. 5fH. 71 X. W. 572 (ven- usurious, excluded; no authority cited); 
dor's admissions as to fraudulent intent. re- 1832. Whitaker v. Brown, 8 Wend. 490 (ac-
cei\"l'd); Ky. 1828, For5yth v. Kreakbaum, 7 tion by bearer against the maker of a note 
T. B. :\lonr. 97. 100; M c. 1833, Hatch v. to R. 0,' bearer; R:s admissions that "the 
Dennis. 1 Fairf. 244; 18:36, Breene v. Harri- defendant was not liable", exduded, following 
man. 14 Me. :32 (anomalous; vendor's ad- Hurd t'. West. N. Y .. and Duckham r. Wallis, 
missions as to payment. excluded); 1846, Eng., po~I, § 1084; repudiating Cowen's 
Polt r. Walker. 26 1\11'. 107; 1855. l\!t'Lana- note to Austin v. Sawyer); 1834, Crary v. 
than 1'. Patten.:39 1\le. 142; Md. 1830, Stocket Sprague. '12 Wend. 41 (hides claimed by the 
r. Watkins. 2 G. & J. 326, 34:3. semble (hut plaintiffs as vendees against parties concerned 
here a widow's adruis~ions were held not re- in various executions against the vendor; to 
ceivable againtit her exccutor who claiml'd as show a fraudulent combination on the part of 
lwr husband's admini.:!trator d. b. 71.); Pa. the defendants' assignors of the judgment 
1826. Kellogg c. Kraus"r, 14 S. & R. 137, 141 claims, the assignors' declarations "wltile 
(judgment); IS70. "Iagee ~. l\laignel, 64 Pa. engaged in bringing about the sale" were re-
110. cei\'cd as "giving character to the transllction 

For Yermont set' illfra. note 7. of sale"); IS:34, Bristol 1:. Dann. 12 Wend. 142 
• The precedents ha"e been already noticl'd (adion by the indorsee against the maker of a 

ill § 1.01'2. par. 4. partnership note; the payee's admissions that 
• 180G. Waring v. Warren, 1 J()hn. 340 (ad- defendant was not a member of the partner-

nli,;sions of defendant'" wif" before marriage. ship, excluded. follov .. ing Whitaker 'Il. Brown; 
received to show title in plaintiff); 1814, .. the rule seems to be that a party who cun 
Alexllnder 11. l\lahon, 11 John. 185 (execution- call a \\itness shall not be permitted to prove 
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Paige v. Cagwin has been already noticed (allte, § 1080). Xo useful policy 
seems to support it; and it has thus far remained a distinctly local rule. The 
rule of Paige l'. Cagwin is, however, held not to include in its scope the state
ments of a bankrupt made before assignment.s ::\Ioreo\'er, a successful attempt 
to evade it &~ems to ha\'c been made for the admissions of a \'cndor ofl'ered 
against his vende~ on an issue charging a sale in fraud of creditors.6 In Ver-

his declarations; a C',rmer owner of real es
tate. through whom Ihe title has passed. is 
said to be an exception "); 1841. Beach t', 
Wise, 1 Hill 612 (Ker.t 1'. Walton, Whitaker 
'1'. Brown. Bristol v. Dann. followed; but the 
Court. per Bronson. J., derlares its dissatis
(action with the distinction excluding the ad
missions oC n vendor or personalty; the de
cease of the p .. edecessor held to he immaterial) ; 
1844. Stark v. Boswell. () Hill 405 (doctrine 
applied); 1843. Paige v. Cagwin. 7 Hill 361 
(admissions by the payee 01 n note. not re
ceived against n subsequent transCeree for 
value after maturity; rule of exclusion affirmed 
(or transfers of personalty in gem·ml. but 
confined to the case of a transferee for value. 
and not applied to a "privy by representation. 
as in cases of bankruptcy. death. and other 
cases of a similar character"; the decision was 
rendered by a majori ty of the Court of Errors. 
13 to 7); 1847. Brisbnne 1'. Pratt. 4 Denio 63 
(preceding rule approved. but here not ap
plied. the plaintiff not being a holder (or value) ; 
1852 • .Jermain v. Denniston. () N. Y. 276 (Paige 
". Cagwin re('og.'1ized. hut held not to apply to 
a bank's admission. by pass-book entry. made 
while holding a note. that it had been paid; 
the rule is inapplicable where "the pre,'ious 
holder. while he owned the note. put into the 
hands of the maker. in the U5ual course of 
business. written e\'idence of its payment and 
discharge "); 1853. Booth v. f'wczey. S N. Y. 
276. 280 (Paige v. Cagwin approved. but said 
obiter not to apply to "a written receipt or 
discharge of debt which hud been assigned 
by a former holder". because that would be 
"an act of the parties". and not a "mere con
versation or ex parte admission "); 1854. 
Brown 1'. Mailler. 12 N. Y. 118 (Paige 11. 

CIlg\\in recognized); 1858. Tousley v. Barry. 
16 N. Y. 497. 500 (Booth v. Swezey followed) ; 
1860. Foster v. Beals. 21 N. Y. 247 (mortga
gee's 'written receipt for part payment of a 
bond and mortgage. not received against the 
assignee in good faith for value; Jermain 1>. 

Denniston distingUished. and the "biter dietum 
in Booth v. Swezey disapproved; Comstock. 
C. J .• diss.); 1877. Chadwick 11. Fonner. 69 
N. Y. 404. 407 (Paige 11. Cag\\in approved); 
1878. Von Sachs 11. Kretz. 72 N. Y. 548. 554 
(Paige v. Cagwin approved); 1879. Foote 
v. Beecher. 78 N. Y. 155. 157 (mortgagor's 
admissions of non-payment of a note. not re
ceived against a subsequent assignee of the 
equity); 1881. Truax 11. Slater. 86 N. Y. 6JO. 
632 (declarations oU the assignor of a chose in 

action. held inadmissible); 1900. Merkle r. 
Beidleman. 165 N. Y. 21. 58 N. E. 757 (rule 
of exclusion applkd to a mortgagee's declara
tions; "the cuse of Paige 1>. Cagwin practi
cally dosed the judieial discussion in this 
State". an odd remark. ill view of the rul
ings that occurred since the discussion was 
"closed "); 1905. Conkling r. Weatherwax. 181 
N. Y. 258. n N. E. 1028 (Foote 11. Beecher. 
Merkle v.Beidleman. S/lpra. nppro,·ed. obiter) : 
1912. People 1'. Storrs. 207 N. Y. 147. 100 N. E. 
i30 (forgery by a wife of a marriage scttlemen t. 
dated Aug. 21. 1909. by the husband. reciting 
the gift of an automobile. ete .• t..-J her; the de
ceascd husband's dednrntions. made at some 
time in the summer of 1909. that he had so 
gh'en the uutomohile. held admissible for the 
defence. on the theory that the Paige v. Cngwin 
is subject to an exception a\lowing a deceased 
owner's disdaimers to be used against hi:! 
representative in defen('e to a claim of title; 
but this is hardly an excl·ption. as the rule of 
Paige t·. Cagwin was expres:<ly limi ted to pur
chnscrs for vulue). 

• IS·13. Paige v. Cagwin. sllpra; IS78. Von 
Sachs v. Kretz. 72 N. Y. 548. 554 (bankrupt's 
admissions of a set-off. made before the assign
ment. ndmitted against the assignee: .' thl' 
qualification found in Paige v. Cagwin that 
the vendee or assignee must be a purl'haser 
for vnllie in order to m!lke the declaration in
admissible. is an essential part (If the rule; .. , 
the assignee in bankruptcy is not a purchaser 
for value"; repudiating the contrary obitt"" 
dictum in Bullis r. Montgomery. 50 N. Y. 352. 
359. that "there is no such identity of in
terest between an insoh'en t assignor in t.rust 
for creditors and his nssignee "). Compare 
the cases cited ante. § 1081. 

• 1869. Cuyler 11. McCartney. 40 N. Y. 221. 
226 (personalty; excluded; "It will not do to 
say that testimony to the nssignor's admission 
is competent e\ident'e against him; ... e,·i
denee good as against the n.~signor only docs 
not contribute in any wny to deCeat their 
[the assignees'] title"; here they had talten 
possession); 1876. Stowell r. Hazel!'tt. 66 
N. Y. 625 (personalty; d(,btor's declarations 
admitted against himself): 1888. Loos t·. 
Wilkinson. 110 N. Y. 195. 211. 18 N. E. 99 
(assignor's declarationa admitted; "they were 
competent ngainst the persons making them. 
. . . and being competent against them. they 
could not have been excluded by the Court "). 
Yet it must be remembered that both the first 
and the last of the above cases are still cited 
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mont, just before the ruling in Paige v. Cagwin, the same result had been 
reached;7 but the anomaly was soon repudiated.s 

§ 1084. Same: (c) Negotiable Instruments. The holder of a negotiable 
instrument receives it from a prior holder free of equities and other defences' 
personal to the prior holder; in this lies the element of negotiability. Con
sequently, the second holder's title is not identic~1 with and dependent upon 
that of the first holder; and the admissions of the latter would (on the prin- .' 
ciple of § 1080), not be receivable against the former. l}..ut.wherever the", 
element of negotiability is_$anting as where the transfer is made after ! 
maturity this distinction ceases; .i.d.e.ntit~· of title is fQund; and the ad- \ .. ~' .. " .. ~- ,. . .-
missions are receivable: 

• •• 

1843. :'.lessrs. Cou:m and lIill, in Notes to Phillipps on Evidence, No. 481, p. 668: "The 
distinction that although the party, who acquires a bill or note by endorsement, delivery 
or otherwi~e. after it is d\le or dishonored. or with notice or without consideration, or in 
an~ .. other manner which deprives him of the character of a 'bona fide' holder. is so far identi
fied with the previous owner. that his declarations. while owner. ma~' be received against 
such party; yet. that. where the latter is a 'bona fide' holder in the course of trade. he can
not be tOllched by slIdl declarations. not only harmonizes with various other legal conse
quences growing Ollt of that character. bllt the cl'.ses all speak dirl·ctl~· and uniformly upon 
this branch of hearsay evidence. The principle is. that the 'bona fide' holder is not a mere 
privy in title or estate with the preeeding owner, except with regard to certain grounds of 
defence, which we have noticed. Among them arc IIsllr~' or gaming. or the like vice, which 
nullifies the bill or note absolutely in the hands of the holder, whether 'bona fide' or 'mala 
fide'; even this is now qualified h~' statute in several countries. . .. But in other cases, 
the' bona fide' holder. b~' his purchuse of the hill or note, stands. in a great measure, inde
pendent of the former holder who endorsed or deliverell the paper to him. The law dis
connects him with the pre\'ious title. and takes him into its own charge, as deriving a right 
from itself. And henre, among other pri\'ileges, while it euts him clear of all the previous 
hostile acts of his predecessor. it forhius that his declarations shall be used in derogation of 
those rights which he professed to confer." 

This logical application of the theor~; of transferrors' admissions was 
finally worked out in England, after some confusion of rulings, and since 
Barough I'. White has not been disputed.! In the Lnited States it would 

as law in later rulings dealing with a related 1875. Alger I •. Andrews. 47 Vt. 2:38. 241 (ex-
Question (po.~t. § IOS6). pressly announces that the decision in Hines 

7 1842. Hines v. Soule. 14 Vt. 99. 106 (ex- r. Soule is overruled. "and for many years has 
eluded. on the theory that" if a person is still not been regarded by the bench and bar of 
living and can be a witness. he must be called. this State as declaring the t.rue law of the sub
and that his admissions are not e\'idcnce against ject "): 1918. Waterman r. l\loody. 92 Vt. 218. 
his vcndee or succcssor"; Bennett. J .. diss.); 103 Atl. 325 (rcviewing the foregoing cases). 
1845. Ellis v. Howard. 17 Vt. 3aO, 335 (pre- § 1084. 1 Where not otherwise stated. the 
ceding case approved). instrument was not overdue when transferred: 

• 1853, Read v. Rice. 25 Vt. 177 (ill a note, 1808. Kent v. Lowen. 1 Camp. 177. L. C. J. 
C. J. Redfield repudiated the reason given for Ellenoorough (usury; letters of the payee, 
the ruling in Hines v. Soule): 1856. Hayward at the time of making the note. admitted as 
Rubber Co. v. Duncklee. 30 Vt. 29. 39 (Hines .. an act done by C. & Co .• who were the pay
v. Soule" has heretofore been considerably im- ees of the note and through whom the plain
pugned"; .. admissions made by the assignor tiff made title "); 1824. Pocock r. Billing. Ry. 
of a chattel or personal contract prior to the & Mo. 127. 1 C. & P. 230. 2 Bing. 269, L. C. J. 
assignment" are receivable against an assignee Best (declarations of a former holder of a bill, 
taking by that title); 1874. Downs v. Belden. if made while the holder. receivable); 1824. 
46 Vt. 674. 677 (preceding case approved); Coster ~. S;,-mons. 1 C. &: P. 148. L. C. J. Ab-
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to-day probably be recognized by Courts in all jurisdictions, except :\ ew 
York.2 

§ 1085. Same: (2) Admissions after Transfer; Realty B,nd Personalty, in 
general.' On the general principle (ante, § 1080), statements made by the 
transferror of realty or of personalty, aftcr transfcr of title, are not receivable 
as admissions against the transferee. This much is never disputed, in the 
general application of the principle. l There may, however, be other prin
ciples of Evidence upon which such statements can be brought in; these are 
pointed out elsewhere (pust, § 1087). Moreover, where the transfer is at-
bott (declarations of the payee. admitting v. Ellis. 6 Ind. 152. 153 (statutory defeace); 
that the bill was discharged by a later one. Me. 1832. Shirley v. Todd. 9 Greenl. 83; 1833. 
received as •• a declaration of the party under Hatch D. Dennis. 1 Faire. 244 (leading opinion; 
whom the plaintiff elaims title"); 1824. the chief argument opposed by counsel to tbe 
Peckham r. Potter. 1 C. &; P. 232. L. C. J. decision was that the payee of a negotiable 
Gifford (payee's admissions of fraud in the instrument was not a party to the record and 
f'onsiderntion. admitted): 1824. Shaw r. therefore was a competent witness; but the 

• 

Broom. 4 Dowl. &; R. 730. K. B. (ruienpparently theory of privity of title was held to be para-
conceded tbat the transfer must have been mount to this); 1852. Parker D. Marston. 301 
after maturity in order to make admissions Fairf. 386 (unindorsed note); .Mass. 1833. 
receivable); 1825. Barough v. While. 6 Dowl. Sylvester t·. Crapo. 15 Pick. 92. 94; 1855. 
&; R. 379. 4 B. &; C. 325. K. B. (payee's dec- Bond D. Fitzpatrick. 01 Gray 89. 92; Okl. 
larations as to lack of consideration for a 1898. Frick r. Re~·nolds. 6 Okl. 638. 52 Pac. 
note payable on demand. excluded. unless 391 (indorser's declarations as to unsoundness 
the plaintiff" had been identified ",;th A .. by of horse for which note was given. made before 
shol\;ng that he had taken the notl' without transfer. admitted against subsequent holders 
consideration. or after it was due 00; Pocock if not' bona fide'): n. 1856. Miller ~. Bing-
D. Billing practically repudiated); 1825. Smith ham. 29 Vt. 82. 88. Und~cidcd: 1827. Ro~e 
D. DeWruitz. Ry. &: ~lo. 212. L. C. J. Abbott r. Knight. 4 N. H. 236. 239 (citing Pocock V. 

(declarations held inadmissible "against a Billing). 
holder who bad acquired the bill before it was In New York. the exclu~ionary rule of Paige 
due"); 1827. Hedger v. Horton. 3 C. &; P. r. Cagwin of course applies to choses in action. 
179. Gaselee. J. (payee's declarations excluded. including overdue commercial paper. as well 
but not on the preceding principle); 1530. as to other personalty; the cases are placed 
Beaucbllmp r. Perry. 1 B. &; Ad. 89 (rule of anlc. § 108:3. 
Barough v. White followed); 1831. Haddan The Federal Supreme Court has once rec-
v. Mills. 4 B. &; Ad. 486. C .• r. Tindal (rule of ognized tbis anomalous rule: lS76. Dodge 
Barough t:. White followed); 1839. Phillips ". Freedmnn's S. &; T. Co .• 93 U. S. 379. aS3 
v. Cole. 10 A. &; E. 106. 112 (same). (inadmissible; follo\\;ng Paige v. Cagwin). 

The converse doctrine. that the admis- § 1085. 'The easel! collected ante. H 1082-
sions would be excluded even if the transfer 1084. almost all imply this result also: 
wns after maturity. appeared at an early stage: ENGLAND: 1842. Lord Trimlestown v. 
1805. Duckbam r. Wallis. 5 Esp. 251. L. C. J. Kemmi~. 5 CI. &: F. 749. 779 (abstract of title; 
Ellenborough (admissions of payment. ex- statements" after he bad parted with his in-
duded; "It would be making the declarations terest". excluded). 
of a third person e,idence to affect the plain- CANAD.~: 187u. Philips D. Trueman. 16 
tiff's title when that person was not on tho N. Br. 391. 
record "); but this rested on tbe early igno- UNITED STATES: Federal: 1848. Many 
ranee of the theory of admissions (as noted e. Jagger. 1 B1atchf. 372. 376; 1905. West 
antc. § 1080). and was practically repudiated V. Houston Oil Co., 136 Fed. :143. 34S. 
in tbe above line of rulings. 69 C. C. A. 169 (land); Arka7l!1l8: ISIS. 

'Cal. 1911. Smith ". Goethl'. 159 Cal. 628. Peters r. Priest. 134 Ark. 161. 203 S. W. 1042 
115 Pac. 223 (admissions by holders of notes (land); California: 1875. Tompkins r. Crane. 
as against subsequent bolders taking after 50 Cal. 478; IS!)::!. Ord. v. Ord. 99 Cal. 523. 
maturity. received); Conn. 1846. Roc ~. Jer- 525. 34 Pac. 83; 1901. Banning t·. Marleau. 
orne. 18 Conn. 138. 151; 1847. Ramsbottom 133 Cal. 485. 65 Pac. 964; Gcoroia: Rev. C. 
t·. Phelps. 18 Conn. 278. 285; Ill. 1846. WiI- 1910. § 5780 (quoted antc. § 1080. n. 21); 
Iiams D. Judy. 8 Ill. 282 (admitted; here usury 1861. Howard 11. Snelling. 32 Ga. 195. 203; 
made the note void; but it bad become due 1875. Porter 1". Allen. 501 Ga. 623 (even against 
before BS!!ignment); Ind. 1852. Blount D. a donee); 1891. Blalock D. l\tiIand. 87 Ga. 573. 
Hiley. 3 Ind. 471; 1854, Abbott J). Muir. 5 13 S. E. 551 (similar); 1895. Bowden 1". Achor. 
Ind. 444 (non-negotiable note); 1855. Stoner 95 Ga. 2013. 22 S. E. 271; 1896. Ol:dcn C. 
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tacked as being in fraud of creditors, a special application of the principle 
of admissions may come into play; but this, being complicated with other 
questions, must now be examined separately. 

§ 1086. Sa.me: Transfers in Fraud of Creditors. Where the transfer is at
tacked as voidable because of being made with the -intent to defraud creditors. 

Dodge Co .. 97 Ga. 461. 25 S. E. :121; lI/inois: 
1S54. Simpkins ~. Rogers. 15 Ill. 391; lS66. 
Dunaway v. School Directors. 40 Ill. 247: 
1869. R'lIldegger v. Ehrhardt. 51 Ill. 101. 
103; 18S1. Beonett ". Stout. 98 Ill. 47. 51; 
1884. Bentley v. O·Br~·an. 111 Ill. 53. 62; 
1892. Hart v. Randolph. 142 Ill. 521. 525. 32 
N. E. 517 (even though while still in posses
~ion); 1893. Francis t·. Wilkinson. 141 Ill. 
:liO. 384.35 X. E. 150; 1895. Miller v. !\leer:'. 
155 Ill. 284. 40 N. E. 5ii; 1897. Shea ,'. 
Murphy. 164 Ill .. G!4.45 N. E. 1021; 1!J0:~. 
Lang v. Metzger. 206 Ill. 415. 69 ..... E. olGa; 
1919. Delfosse r. Delfosse. 2S1 Ill. 251. 122 
N. E. 484 (dedarations of n grantor after execu
tion and recording. excluded); illdialUl: 18:!1. 
Doe v. Muore. 4 Blackf. 445 (e\'en as ~gailist 
judgment-vendee. after date of judgment
lien acr.ruing): 1861. Kieth r. Kerr. 11 Ind. 
284. 286; U:i61. Wynne ~. Gliclewell. 11 Ind. 
446. 4·18; 1814. Burkholder r. Casad. 47 
Ind. 418. 421; 1815. Harness t·. Harnes~. 49 
Ind. 38·1 (e\'en as against the donee of an ad
\'ancement); Woolery v. Woolery. 2(1 Ind. 2-19. 
:Iud Hamlyn v. Nesbit. 37 tnd. 284. repudi
atce!; 1875. Campbell r. Coon. 51 Ind. 16. 1S; 
1876. Garner I'. Gra\·es. 54 Ind. 188. 192; 1882. 
Semers I'. Somers. 85 Ind. 5!l9; 1881. Joyce r. 
Hamilton. 111 Ind. 16:l, 167. 12 :0;. E. 294: 
1895. Robbins r. Spencer. 140 Ind. 483, 40 
~. E. 263; Iowa: 1868. O':O;eil v. Vanderburg. 
25 Ia. 104. 107; 1881. McCormicks v. Fulier. 
56 Ia. 43. 46. S N. W. 800; 1895. ""eu!Ier r. 
Moehn. 96 Ia. 731. 65 N. W. 334; Ke'ltucky: 
1901. Fuqua r. Bogard. Ky. • 62 S. W. 
480; 1906. Jones 1'. Tennis C. Co.. Ky. • 
94 S. W. 6; LOL,isiana: 1829. Dismukes r. 
~Iusgro\·e. 8 Mart. N. B. La. 375. 318; Maillc: 
1531. Hackett to. Martin. 8 Greenl. 1i. 79 (com
mercial paper) ; Maryland: 1811. Thomas 1:. 

Denning. 3 H. &: .J. 242 (assignor's declaration 
nfter nn alleged assignment of a bond. received; 
but apparently on the ground that the assign
ment was not sufficiently c\'idenced); Massa
chusetts: 1808. Bartlett v. Delprat. 4 Mass. 
702. 107 (father's declarations denying a deed. 
uot received against claimant under the deed, 
in favor of de\'isces of the father); 1S17. 
Bridge r. Eggleston. 14 Moss. 245. 250 (" after
wards. he has no relation to the estate he has 
conveyed "); Michigan: 1896. Vyn v. Keppel. 
lOS Mich. 244. 65 N. W. 966; Minnaota: 
1595. Kurtz 1>. R. Co .• 61 Minn. 18. 63 N. W. 
1; 1917. Jacobs v. Queen In~. Co .• 195 Mich. 
18. 161 N. W. 936 (insurance policy); Ne
braska: 1895. Consolidated T. L. Co. 1>. Pien. 
44 Nebr. 881. 62 N. W. 1112; New Hampshire: 

1825. Copp D. Upham. 3 X. H. 159 (sdmission!' 
of a mortgagor. after assignment of his inter
est. not received for the mortgagee against 
the assignee; but the present principle is not 
invoked); "'eu' }'ork: 1822. Frear 11. Evert
ann. 20 John. 142 (dl·bt); 1867. VrOOman ". 
King. 36 N. Y. 4ii. 4S:! (the offeror must 
show affirmatively that title was still in the 
declarant); 1893. Jones r. Jones. 137 N. Y. 
IHO. 614. 33 N. E. 479; 1894. Holmes 1'. Roper. 
I·U N. Y. 64. 67. 36 No E. 180 (note); 1902. 
Wangner 11. Grimm. 169 N. Y. 421. 62 N. E. 
5fi9; 1905. Conkling 1:. Weatherwax. 181 N. 
Y. 258. 13 '" E. 1028 (a mortgagor. who was 
also executor; his admissions. made after 
execution of the mortgage. that the legacies had 
l]I)t been paid. not admitted against the mort
gagl'e); Xorlll Carolina: 1846. Ward v. Saun
der~. 6 Ired. 382. 387 (but here receh·ed. when 
made heforl? actual e:ocecution of the deed. 
which had been falsely antedated); North 
Dakola: 1898. Arnegaard t'. Arnegaard. 7 
N. D. 475. 75 X. W. 197; 190.5. Leonard o. 
Fleming. 13 N. D. 629. 102 N. W.308; Ohio: 
1889. Hills r. Lud\\;g. 46 Oh. St. 373. 3i8. 24 
N. E. 596; Orego •• : 1895. Josellhi v. Furnish. 
27 Or. 260. 41 Pac. 424; Pennsyltoania: 1805. 
Irwin I" Bear. 4 Yeates 262 (recitals ill a pa
tent); 1810, Bonnet t·. Devebaugh. 3 Binn. 
175. 179; 1815. Packer ~. Gonsalus. 1 S. &: 
R. 525. 535.537; 1817. Wolf 1:. Carothers. 3 S. 
&: R. 240. 2·15; 1822. Pattoll v. Goldsborough. 
9 S. &: R. 41. 55; 1S25, Babb t·. Clemson. 12 
S. &: R. 328; 1825. Morton v. M'Glaughlin. 
13 S. &: R. 101; 186S. Pringle v. Pringle. 59 
Pa. 281. 289; 1898. McCullough v. R. Co .• 
IS6 Pa. 112. 40 Atl. 404 (by a grantor. after 
transfer. but during possession); 1915. Farm
er's & Merchant's Bank r. Donnelly. 247 
Pa. 51S. 93 Atl. 161 (promis;,ory notes); 
Philippine Islarula: Hl05. Manila v. Del 
Rosario. 5 P. 1. 221. 2:30; South Carolina: 
1909. Gowd,· r. Gowdy, S3 S. C. 349. 65 S. E. 
385 (by a m()rtgag~e after sale); Tennessee: 
1852. Carnahan ~. Wood. 2 Swan 500. 502; 
l' crmont: 1829. Bullard v. Billings. 2 Vt. 309. 
312; 1842, Hine5 v. Soule, 14 Vt. 99. 105; 
1901. Da\'is v. Buchanan. 73 Vt. 67. 50 At!. 
545: 1901. Ellis ~. Watkins. 13 Vt. 371. 50 
Atl. 1105 (note); l'iroi'lia: 1S54. Smith 
v. Belty. 11 Gratt. 152. 763; 1S8-3. Barbour 
v. Duncanson. 17 Va. 76. 8-3; 18S5. Daily ~. 
Warren. 80 Va. 512. 519; 1895. Brock to. 
Brock, 92 Va. 113. 175. 23 S. E. 224; Wed 
Viroinia: 1874. Houston t·. McCluney. 8 
W. Va. 135. 156; WiSCOlUlill: 1895. Matteson 
v. H:mman. 91 Wis. 485. 65 N. W. 58. 
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a variety of special considerations become applicable; and the efforts of the 
Courts to solve this puzzling problem have naturally been attended with 
some inconsistency and confusion. The source of it lies in the circumstance 
that distinct principles of Evidence may apply in certain conditions, and that 
opposite results would be reached according to the principle invoked. 

At the outset, the cases obviously must be separated in which the debtor
transferror's statements are offered (a) against the transferee, and (b) against 
the creditor attacking the transfer ano lev.ring upon the property as still be
longing to thc debtor. The former situation, being the most common and 
the most invol\'ed, may be examined first: 

A. '''11ere the transferror's statements, made after the transfer of title, 
are ofl'ered against the transferee (usually consisting in plain admissions of 
fraud, or in assertions that the property is still his), it is clear that upon the 
principle of the preceding section, straightforwardly applied, they are in
admissible. This much is always conceded. 

But there may be other ways of dealing with the evidence, by some of which 
(with or without the presence of special circumstances) the evidence may legit
imately become admissible. At least five distinct theories, leading to that re
sult, have been advanced b:.' various Courts. Of these, the first three below 
enumerated ill\'oke the principle of Admissions in one aspect or another; 
while the remaining two appeal to other established modes of evading the 
operation of the Hearsay rule. Of the five, it may be said that to-day the 
second would be nowhere disputed, and thus rarely arises for application by 
a Supreme Court. Of the other four, the third is also undisputed, but its 
requirements are more stringent than the others, and therefore it practically 
competes against them, because commonly the Courts which follow it re
pudiate the others. Nevertheless all five rest on established general doc
trines and could conceivably be accepted by the same Court, so as to admit 
the evidence if it satisfied anyone of the five. Finall:.', as between the com- , 
peting theories, the third holds to-day the leading place, with the fourth ap
parently in next place for favor and tending to overtake. In some Courts, a 
pleasing eclecticism inclines them now to one and now to another theory; 
while on the part of a few Courts there is a sibylline obscurity of expression 
which baffles the attempt to interpret precis~ly their views. 

The five theories, then, are as follows: 
(1) The theory of Carnahan v. Wood, occasionally followed (in some other 

Court), seems to rest on this sequence of thought: Retention of possession is 
·.mim~ fll.ci~ 'fraudulent; fraud avoids the transfer; the title is 8till in the 
debtor; therefore, his admissions are made while title is still in him, and (on 
the principle of § 1082, ante) are receivnble: 

1852, McKrNNEY, J .. in Carnahan v. Wood, 2 Swan 500, 502: "It is true, in general, 
that the declaration of a party, made after he has parted with his interest in the subject
matter of litigation, cannot be received to disparage the title or right of a party, acquired 
in good faith previous to the time of making such declaration. But this very just and 
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reasonable pl'inriple must be taken as inapplicable to cases of fraudulent sales of property. 
If, for example, a conveyance is made, absolute upun its face, and the vendor continues to 
retain the possession of the property as before, this being 'prima facie.' evidence of fraud, a 
creditor impeaching such conveyance on the /:,'Tound of fraud, may be admitted to prove 
the declarations of the vendor, thus retaining the possession, in relation to the ownership, 
or to the character of his possession of the property. The fraudulent conveyance, though 
valid as between the parties, is void as to creditors of the vendor. So far as relates to them, 
the right of property remains unchanged in the vendor." 

Upon this theory, the rule would limit the debtor's statements to those made 
while retaining possession. As a theoQ', it is possible; but it produces a 
suspicion that somewhere within its sequence the fallacy of begging the ques
tion is committed. :\;Ioreover, it would seem that at least it applies only 
when the transferror is a party to the cause. 

(2) The second theory is that the transferror's statements are receivable 
when made in PIC presence of the transferee and impliedly assented to by his 
silence; in other woros-;iCinvoKes -the -established principle of assenting si
lence (ante, § 1071), and receives the statements as the transferee's own ad
missions, made his by adoption. No Court disputes this, and in the opinions 
it is a proviso often noted in passing. It is mentioned here, hecause it is a 
frequently feasible method of using the e\'idence, though it invokes a distinct 
aspect of the principle of Admissions and is applicable in special circum
stances only. 

(3) The third theory is that of admissions b~' CQ-cQ.~~~R£rator8 (al/te, § lOi9). 
When a conspiracy, on the part of transferror and tranSferee, to defraud the 
former's creditors, can somehow be established, the former's admissions are 
received against the latter, irrespecth'e of being made before or after trans
fer or during possession, or of the transferror's being a part~· to the cause. 
Retention of possession becomes important only as one circumstance in the 
evidence of conspiracy. :l\Ioreo\'er, the e\'idence of conspiracy must of course 
(ante, § 1079) be independent of the declarations desired to be admitted: 

1869, WOODRUFF, .J., in CI/yler v. JEcCarillr!/, 40 X Y. 221. 22i: "[The nclmissibiIity 
of these declarations is insisted upon for the ren~on) that other evidence ~howed that the 
assignor and as~ignees were combined in a conspiracy to defraud the creditors of William 
T. Cuyler, and therefore the acts ann declaration~ of either conspirator, while carrying 
the common intent into execution, and in furtherance thereof, are competent evidence to 
affC(:t all the co-conspirators. This rule is not questioned. , .. [But] it is not and can
not be surcessfulI,y claimed that mere proof that assignor and assignee have concurred in 
an assignment pro\'iding for ,he payment of debts, establishes a conspiracy within the rule. 
Dcli\"(~ring and accepting such an assignment establishes a common intent, but not a common 
intent to defraud. If mere proof of concurrence in the execution and delh'ery of the as
signment established a common intent within the principle making the acts and declltfutions 
of the conspirators, while: carrying their common design into execution, evidence against 
ear.·h other, then the rule f.rst above stated [i.e. that declarations after transfer of title are 
inadmissible) is made II nullity. No sooner is an assignment made than the assignor may, 
by his nets or declarations out of court, defeat it, if he be dishonest enough to collude with 
any creditor, or to resent any dissatisfaction with the trustees, and defeat it by such means. 
To make such admissions or declarations competent evidence, it must stand as a fact 'in the 
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...... .rall~c,.n.dmitted.Dr_ proved, that the assignor and assignees were in a conspiracy to defraud 
the ~reditors. If that fact exist, then the acts and declarations of either, made in execution 
of the common purpose, and in aid of its fulfilment, are competent against either of them. 
The principle of its admissibility assumes that fact. It necessarily follows that those dec
larations or uclmissions cannot be received to prove the fact itself. .. , So far then, as 
the admis~ion of the evidence in this ease, of declarations subsequent to the assignment, is 
sought to be sustained as evidence of the common fraud, on the ground of conspiracy, the 
argument wholly fails. A conspiraey cannot be proved against three, by evidence that one 
admitted it, nor against assignees by proof that the assignor admitted it; it is a fact the.t 
must be proved by evidence, thr! competency of which does not depend upon an assumption 
that it exists." 

This theory is entirely sound so far as it goes. The only criticism to be made 
is that, though it is in itself entirely consistent with the ensuing two theories, 
yet the Courts which employ it commonly repudiate, expressly or impliedly, 
the remaining two, as well as the first above examined. Those may be or 
may not be unsound; but no Court need supp05e that the recognition of this 
one is inconsistent with the recognition of the others; i.e. that the rejection 
of evidence because it does not satisf~' the present one requires its absolute 
rejection without regard to the satisfaction of the others. 

(4) The fourth theory appeals to the-xerhal~act doctrine (post, § 1772), and 
to that particular application of it which receh-es declarations by one in po.,
session of properly as coloring the nature of the possession and thus giving it 
a fraudulent or an honest complexion. The effect of this, when the trans
ferror's declarations make for fraud, is to help to fortify the presumption of 
ownership from possession, and to fix fraud upon the transferror. The decla
rations do not affect the transferee, whose knowleige of the fraud is other
wise to be established (unless the presumption of ownership from possession 
be thought to satisfy). The theory has been thus expounded: 1 

1835, GASTOl>, J., in Askew v. Re!l1!olds, 1 Dev. & B. 36i, 369: "The possession of the 
slaves, ha\;ng in this case been retained by the debtor, for eight or nine months after the 
execution of his bill of sale. was sufficient to impress upon the transaction the character 
of a fraudulent transfer, unless, from other facts and <"ircumstanccs, another character 
could clearly be assigned to it. The plaintiff vffcrecl evidence, tending to remove the legal 
presumption, and to establish an actual' bona fide' intention, which was properly submitted 
to the jury. The e\;dcnce is not set forth in the case made, but it mllst have tended to show, 
that the debtor retained the possession as the agent or bailee of the purchaser. The nature 
of that possession then became an important inquiry. Was it in truth a possession as the 
agent or the bailee of the purchaser, or colorably only as such, and actually as the bene
ficial temporary or permanent owner? If the first, the apparent repugnance between the 
title and the possession might be explained, and honestly accounted for; but if the second, 
then such colorable possession was but part of the machinery of the fr&ud. . .. Generally 
the acts or declarations of a grantor, after the conveyance made, are not to be received to 
impeach his grant; the rights of the grantee ought not to be prejudiced by the conduct of 
one who at the time is a stranger to him and to the subject-matter of those rights. But 

§ 1086. 1 For another good exposition of 
it, see the quotation post. § li7!). from Burgert 
tI. Borchert. 59 Mo. 80. The general principle 
of verbal acts in possession as affecting the 

prellumption oj ownerllhip. apart from the cas£! 
of sales in fraud of creditors. is fully expounded 
in \Jtlssngcs quoted past. § 1778. 
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the acts and declarations in this ca.~e were those of the poss.cssor of the property, were 
connected with that possession, and formed a part of its attendant circumstances. They 
were collateral indications of the nature, extent, and purposes of that possession. They 
were to be admitted, not because of any credit due to him by whom they were done or 
uttered, but because they qualified and characterized, or tended to qualify and characterize, 
the very fact to be investigated." 

This theory can hardly be impugned in its logic. Reduced to a rule, it ad
mits the declarations when made during possession, whether or not the debtor 
is a party to the cause. 

(5) The fifth theory is based on the same principle as Bridge v. Eggleston 
(ante, § 1082, par. 4), but carries its logic further. A part of the issue being 
the debtor-transferror's intent, all his conduct and declarations 1IJhwh illdicate 
his -intent when dealing with the property are to be receivable (on the prin
ciple of § 1729, post, and § 266, ante), an ordinary application of estab
lished principles having a larger scope: 

1823, PORTER, J., in Guidry v. Grirot, 2 Mart. N. s. La. 13, 15: "To set aside the con
veyance, three things were necessary, fraud on the part of the vendor, fraud on the part 
of the vendee, and an injury to the party claiming. The acts and declarations of the first 
are surely as good and as high evidence as any other that can he given to prove fraud in 
him. They are of course not sufficient to show the vendee acted from the same motives; 
for then, as it was justly said in argument, every purchaser would hold at the mercy of 
him from whom he bought. But it is not a good objection to the introduction of e\idence 
that it does not make out at once the whole of the case in support of which it is presented." 

This theory is a legitimate one, and attracts by its simplicity. Its natural 
limitation, when reduced to a rule, is that the transferror must be in posses
sion at the time; for otherwise his utterances would be of a past, and not a 
present, intent in dealing with the propert~·, and therefore inadmissible (post, 
§ 1729). The only objection can be the one intimated in Bridge v. Eggleston 
(ante, § 1082, par. 4) that the declarant has after the nominal transfer a mo
tive to deceive; but this objection is over-nice, because he has equal mo
tives to deceive before the transfer, and because the likelihood after the transfer 
that he will wish to falsify for the creditor (his natural antagonist, who now 
offers the declarations) is relatively small. 

Of these theories, so far as they compete in their limitations, it cannot be 
said that, from the point of view of practical policy, the more liberal ones are 
to be disparaged.2 The more light that is thrown on such transactions, the 

• Where nothing is noted, in the citations tricahle confusion of rulings; a few of the other 
below, as to the debtor's possession, it is be- jurisdictions represented below are by no 
cause the fact does not appear. All rulings means consistent in their rulings: 
which clearly appear to go upon the fourth C.~NAI>A: New Bru7I3V1ick: 1843. Doak ~. 
theory above (verbal acts in posscasion) are Johnson. 2 Kerr 319 (declarations of the 
placed under that head. post. § 1779. For grantor's BOn in possession, not admitted for 
Ma8fachWietts and Pen7l8ylrania additional the grantor's crcdit!Jr); 1858, LO.wtOll v. 
cases will thus be found in § 1779. poat, reaching Tarratt, 4 All. 1, 9 (debtor's declarations be-
the opposite result, on the verbal-act theory. fore and after the sale, admitted; no definite 
For Alabama, Miast}uri. and North CarolilUl, rule stated); 1890, Mc~tnnus v. Wells, 29 
ull the cases whatever havc been placed to- N. Br. 449 (grantee's declarations exduded. 
gether in § 1779, post. because of their inex- though a party to the fraud. in an action against 
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better. There is just as much risk of injuring an honest creditor as of dis
possessing an honest bu~·er. There is in common experience a great deal 

the sheriff for the debtor's escape; Tuck. J .• 
diss.) : 
UNITEll STATt:S: Federal: 1SS5. Winchester 
&: P. M. Co. !!. Crear~·. 116 U. S. 161 (the 
.. common purpose to defraud" must be .. first 
established by independent e\·idencc". and 
the declarations must" ha\'e such relation to the 
execution of that purpose thnt they fairly 
constitute a part of the' res gestre' "); 1685. 
Jones v. Simpson. llfi U. S. 609. (j Sup. 5:lS 
(preceding rule applied); IS(I:1. Grimes D. G. 
Co. t'. Malcolm. 7 C. C. A. 426. 58 Fed. G70 
debtor's declarations. IIft{'r mortgage executed 
and delivery mude. exclud{'d); 
Alabama: (sec post. § li79); 
California: 1859. Paige v. O·Xeal. 12 Cal. 
483. 484. 496 (excluded. on the doctrine of 
Bridge v. Eggleston. Mass.); 1859. Visher v. 
Webster, 13 Cal. 58. 61 (decl:lrations excluded 
where there WIIS .. no such clellr and unequivo
cal possession as to admit them" on the ground 
of . res gestlll'); 1860. Cohn 1'. Mulford. 15 Cal. 
50, 55 (similar to Paige r. O'~eil); 18G4, 
Long v. Dollarhide. 24 C'll. 218. 227 (declara
tions after an assignmcnt. said never to be 
admissibll!) ; 1864. Cahoon v. Marshall. 25 
Cal. 197. 202 (held inadmissible. unless per
haps when made in possession with the ven
dec'ls consent); 1864. Jones v. Morse. 3G Cal. 
205 (foregoing qualification not noticed); 
1869, Spanagel r. Dallinger. 38 Cal. :.!is. 282, 
284 (declarations after l)Qssession taken by the 
grantee. held inadmissible); 1874. Hutchings 
v. Castle. 48 Cal. 152. 156 (similar); 1894. 
Murphy 11. Mulgrew. 102 Cal. 547. 552. 36 
Pac. 857 (personalty; vendor's declarations, 
after sale but in possession. admitted; follow
ing Cahoon r. Marshall); 1895. Emmons t·. 
Barton. 109 Cal. 662. 670. 42 Pac. 30:! (grant
or's declarations while in possession of the realty 
held inadmissible; suggesting that for person
alty the rule was different); 1898. Banning v. 
Marleau. 121 Cal. 240. 53 Pac. 692 (personalty; 
debtor's declarations .. after the sale". ex
cluded) ; 1898. Henderson t·. Hart. 122 Cal. 3:!2. 
54 Pac. 1110 (personalty; debtor's declara
tions, after title and possession gone. excluded) ; 
1901. Bush & M. Co. v. Helbing. 134 Cal. 
676. 66 Pac. 967 (husband's declarations of 
claim. while in possession. admitted. on the 
theory of conspiracy, in a suit to set aside a 
deed to hie wife); 
Connecticut: 1786. Woodruff v. Whittlesey, 
Kirby 60. 62 (" though a person may confess 
for himself. he cannot for another"; here the 
time of the declarations did not appear); 
1815. Barrett v. French. 1 Conn. 354. 365 
(grantor's dorlarations after transfer. ~aid to 
be inadmissible): 1844. White r. Wheaton. 
16 Conn. 530. 535 (snme) ; 
Georgia.: 1877. Oatis t·. Brown. 59 Ga. 711. 
716 (declarations while retaining possession. 

admitted" as part of the . res gestm' of the 
fraudulent enterpri!<e "); 1880. Williams r. 
Hart. G5 Ga. 201. 207 (rule of the preceding 
cnse applied); 1884. Powt'll r. Watts, 72 Ga. 
770. 774 (admitted. where the dehtor rt'mained 
in possession contrnry to the terms of the con
\'eyance; no prect'dent cited); 
Idaho: 190:1. :\I(' .... er t'. Munro. 9 Ida. 46. 7I 
Pac. 969 (dt'riarations of mortgngor. after 
execution. held admissible only where the 
mortgagee is "a party to a common unlawful 
purpose") ; 
l/lillOis: 1860. Wheeler 11. McCorristen. 24 
Ill. 40 (declarations after possession and title 
transferred. excluded); 1861. Bust r. Mans
field. 25 Ill. :3;!6. 3a9 (preceding case approved; 
it does not appear who had possession); 1801. 
Myers v. Kinzie. 21i Ill. 31i (like Wheeler v. 
MrCorristen); 1866. l\liner r, Phillips. 42 
Ill. 12:3. 130 (like Wheeler r. McCorristen); 
1869. Gridley 1'. Bingham. 51 Ill. 153 (preced
ing case appro"ed; but here it did not appear 
who had posse~sion); 18g5, :\lilling v. Hillen
brand. 156 Ill. 310. 40 ~. E. 941 (like Wheeler 
r. McCorrist.cn); 
1n.diana: 1849. Caldwell v. Williams. 1 Ind. 
405.409 (admitted on the theory of conspiracy, 
following Wllt(!rhur~' r. Sturdc\·ant. N. Y.); 
1877. Tedrowe 1'. Esher, 56 Ind. 443 (Bame); 
1881. Kennedy t·. Di,·ine. i7 Ind. 490. 493 
(same); 1884. Daniels v. McGinnis. 97 Ind. 
549. 551 (same); 1885. Biehl r. Evans\'ille 
Foundn' Ass·n. 104 id. iO. 73. 3 X. E. 633 • 
(same); 1886. Hunsinger 1'. Hofer. llO Ind. 
390. 393. 11 N. E. 463 (admissible" wherever 
it appears. either by direct or circumstantial 
C\;dence. that the grantor and the grantee were 
acting in concert "); 18\JG. Higgins ~. Spahr. 
145 Ind. 167. 4a X. E. 11 (same; provided 
that a . prima facie' case of fraud must first 
be made out to the satisfaction of the Court) ; 
mor('o\·er. where the grantor and gruntee are 
joined as defendants. e.g. when they are hUB
band and wife. it is held that tl", husband's 
admission is at least r('ceivable against him
sclf: 1880. Bruker ~. Kelse~·. i:!. Ind. 51, 56; 
1883. Hogan r. Robinson. 94 Ind. 138. 145; 
1885. Biehl v. E\·ans\·i1le Foundry Ass·n. 104 
Ind. 70. 73. 3 N. E. 633; 1898. Vansickel ~. 
Shenk. 150 Ind. 413. 50 N. E. 381 (admissible. 
.. where he is a party to the suit ... to show 
his motive or purpose in making the convey
ance" ; though not as against the gran teo : 
this is ,;rtually on the fourth theory above); 
Iou'a: 1859. Sa\'cry r. Spaulding. 8 Ia. 239. 
250 (debtor's declarations as to the amount 
of goods on hand. excluded); 1865. Blake ~. 
Gm\'es, 18 Ia. 312. 314 (declarations in pos
session. admitted; the remaining in possession. 
will .. be deemed such evidence of a ('onspiracy." 
or at least will be deemed" such a connection 
with the property" as to in vokll the shibboleth 
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more likelihood that the unscrupulous debtor will try to trick his creditor 
than that he will endeavor tG overturn an honest sale b~' making evidence 

'res gestm'); 1876. Hurley v. Olster. 4-1 Ia. 
642.644. semble (theor~' of conspirary employed 
to admit the declarations); 1878. Keystone 
Mfg. Co. r. Johnson. 50 Ia. 142. 144 (declara
tions after title nnd possession gone. excluded) ; 
1879. Benson 1'. Lundy. 52 Ia. 265. ax. W. 
149 (same); 18S1. :\lcCormicks r. Fuller, 56 
id. 43. oW. I> ~. W. 800 (declarations in posses
sion. e~c1uded. there being no issne as to de
frauding rreditors; distinguishing llIake v. 
Graves. where the possession was held to be 
evidence of fraudulent conspiracy); 1884, 
Bixb\' r. Carskaddon, 63 Ia. 164. 170. 18 ~ . 

• 

W. 875; s. c .. 70 Ia. 726. 728. 29 ~. W. 626 
(same a8 Benson r. Lundy); 18S8. Bener v. 
Edgington. 76 la. 105, 109. 40 :-=. W. 117 
(same); 1890. Turner v. Hardin. 80 Ia. 691. 
695. 45 ~. W. 758 (same); 1897, Thomas r. 
McDonald, 102 Ia. 564. 71 N. W. 572 (same) ; 
1904. Urdangen r. Doner. 122 Ia. 53.1. 98 ~. W. 
317 (Bixby t·. Carskaddon followed) ; 
KansCUl: 1895. Burlington ~ at'l Bnnk v. 
Beard, 55 Kan. 7n, 42 Pac. 320. semble (dec
larations by debtor in possession. receivable 
to show intent): 
Kentucky: 1833, Doyle r. Sleeper. 1 Dana 
531, 532, semble (declarations after title gone, 
but during possession, excluded): 1842. Chris
topher v. Covington. 2 B. Monr. 357. 359 
(same) ; 
Louisiana: 1823. Guidry r. Guh'ot, 2 !\Iart. 
N. B. La. 13. 15 (admissihle; sec quotation 
supra); 1824. Martin I'. Reeves, 3 Mart. s. B. 
22 (same; explaining Highlander r. Fluke. 5 
Mart. 442, 448) ; 
Maine: 1854, Fisher r. True, 38 Me. 534, 537 
(d"c1arlltions :.fter title and possession gone. 
eXcluded) ; 
Mll8sachusclIs: 1804. Alexander 11. Gould, 1 
Mass. 165 (declarntions aft~r sale and during 
poss~ssion. held inadmissible. even where 
other evidence of the fraud of the vendee wus 
in the case; Sedgwick. J .. semble. cOlltra); 
1815. Clark r. Waite. 12 Mass. 43!l (similar 
for realty; excluded): IS17, Bridge r. E!!gles
ton. 14 Mass. 245. 2iiO (realty; exduded. be
cause "he is interested to have such title 
defeated by his creditors", and bec:lu~e .. after
wards he bUll no relation to the estate he ha~ 
cOllveyed "); 1859. Aldrich v. Earle, 13 Gray 
678 (realty; Bridge v. Eggleston followed): 
1861, Taylor v. Uohinson. 2 All. 562 (realty; 
similar) ; 1867. Winchester v. Charter. 97 Mass. 
}.to, 142 (realty; declnrations nfter execu
tion of the deed and during possession. ex
c1uded); 1873, Holbrook v. Holbrook. 113 Mass. 
74 (prior cases appro\'ed); IS82. Roberts t'. 

Medberry. 130 Mass. 100 (same; but compare 
i 1779, post, where this case is cited); 100S, 
Hart v. Brierley, 189 Mass. 5\18, 76 N. E. 286 
(personalty; excluded) ; 
M ichioan: 1896, Muncey 1>. Sun Ins. Office, 

HY.l Mich. 5·12. 67 N. W. 563 linsurance policy; 
assignor's dedllratiolls excluded); 
Jlississippi: 1840. Ferriday v. SeIser. 4 How. 
506, 520 (grantor's d~rlaratiolls after execution 
of the deed, held inadmissible); 1876. Taylor 
1'. Webb. 54 ~1iss. 36. 43 (declarations made 
"after he had parted with the land". ex
cluded) ; 
M i880Uri (sec post, § 1779); 
M oli/aTla: 1906. Borden t·. Lynch, 34 Mont. 
503,87 Pac. 609 (debtor's declarations of fraud. 
prior to the plaintiff's mortgage. held admissi
hIe against him. but here excluded for lack of 
e,;dence of his knowledge of the fraud): 
.",. ebraska: 1888, Camphell t'. Holland. 22 Nebr. 
587. 594. 35 X. W. 871 (declarations after 
transfer of title. l'xclud('d: theory of conspiracy 
doubted as inapplicahle; opinion by Cobb, 
J.); ISS9. White v. Woodruff. 25 :-;'ebr. 797. 
799. 80.'>. 41 ~. W. 7S5 (similar declarations. 
Iwld admis'ihle. in an opinion by the same 
judge, citing no precedents at all); 1889. 
Williams 1'. Eikenberry, 25 !'ebr. 721. 724. 41 
N. W. 770 (declarations by the debtor. after 
the "endee had taken possession. held inadmis
sible. exrept as contradicting the debtor's 
testimony on the stand; opinion by Reese. C. 
J.); 1889. Sloan v. Coburn. 26 :-=ebr. 1)07. 609, 
42 :-;'. W. 726 (dedarlltions after transferring 
title and posse~sion. admittl'd to show the 
dehtor'H •. intention at the time they made 
the transfer". on the authority of the preced
ing l'ase. no other being cited: opinion by 
Reese, C. J.); 1894. McDonald t. Bowman. 
40 Xebr. 269. 273. 58 :-=. W. 704 (dl'btor's 
declarations. nfter a mortgage but in posses
sion. admittcd as indicative of his intent to 
defraud) ; 
X erada: 188:1. Hirschfeld v. Williamson, 18 
Xcv. 66. 1 Pac. 201 <declarations after pos-
8e~sil)n and title transferred. excluded) : 
NCID Hamp,~/.irr: 1842, Blake t'. White. 13 
~. H. 267. 27:3 (dl'htor's declarations admitted, 
on the thl'ory of Bridge r. Eggleston. Mass., 
supra. § 10S2. par. ·t. without discrimination 
as to their utterance hefore or after transfer; 
this is sound. upon the fourth theory above 
noted) ; 
New York: 1809. Phamix t'. Dey. 5 John. 412. 
426 (personalty: declRrations after title and 
possession gone. excludl'd): 1814. Osgood v. 
Manhattan Co.. 3 Cow. 612. 622 (same); 
1834. Sprague v. Kneeland, 12 Wend. 161 
(similar; place of possession obscure); 1834. 
Crary v. Sprague. 12 Wend. 41 (sec the citation 
8upra, § 1Ot'3: this ruling do~s not involve the 
precise question. but has I)cl'n cited as au
thority in the later rulings); 1837. Waterbury 
v. Sturtevant. 18 \\' end. 353 (assignor's ad
missions. six months after the conveyance. as 
to the fraudulent intent, held admissible. on 
the theory of conspiracy; though the reversal 
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for his creditor. Any theory which, by invoking some legitimate principle 
of Evidence, will admit more of the debtor's utterances is practicaliy to be 
of the judgment cast~ doubt on this point); void"; but the principle was conceded that 
1851, Adams v. Davidson, 10 N. Y. 309, 313 the fraudulent combination must first be othcr-
(assignor's dedarations, in possession, admit- wise evidenced); 1834, M'Kee v. Gilchrist, a 
ted to show fraud; this ruling is in the later Watts 230, 232 (principle of fraudulent con
opinions sometimes disapproved, sometimes spiracy, held applicable); 1860, McDoweU v. 
distinguished) ; 1864, BaU T. Loomis, 39 RisseU, 37 Pa. 164, 168 (declarations durine 
N. Y. 412, 416 (declarations after possession possession, held admissible; ,. there must be 
and title transferred. excluded); 1869, Cuyler some evidence of a common purpose or design; 
v. McCartney, 40 N. Y. 221, 227 (assignor's but a very slight degree of concert or coUusion 
declarations, held admissible, even after pos- is sufficient "); 1868, Pringle v. Pringle, 59 Pa. 
session surrendered to the a~signee; if a con- 281. 289 (declarations during possession. ex
spiracy to defraud is shown. otherwise not; cluded. there being no claim or evidence of 
but the declarations themselves cannot suffice fraudulent conspiracy); 1869. Hartman v. 
to evidence thc conspiracy; see quotation Diller. 62 Pa. 37. 43 (declarations admitted. 
supra); 18i2. Newlin 1'. Lyon. 49 N. Y. 661 after fraudulent coUusion was otherwise evi
(similar); 1874. Tilson v. Terwilliger. 56 Id. denced); 1869. Pier v. Duff. 63 Pa. 59. 64 ("if 
27:i, 2i6 (assignor's declarations, after renew- there be any. even very slight evidencc of 
ing possession. not received as evidence of complicity between thc grantor and grantee 
fraud); 1878. Burnham v. Brennan, 74 N. Y. in a design to defraud creditors ". the il'antor's 
597 (declarations after title and possession declarations are admissible; the opinion also 
transferred, excluded); 1881. CO~'ne v. Wea- speaks 100!<Cly of admitting declarations by a 
vcr, 84 id. 386, 392 (declarations after sale and posse~sor in genera.\, to prove the character 01 
delivery of possession. excluded; Cuyler v. the possession); 1903. Boyer v. Weimer. 20-1 
McCartney approved); 1881. Tabor v. Van Pa. 295, 54 At!. 21 (conspiracy rule applied); 
Tassel. 86 N. Y. 642 (Cuyler v. McCartney compare also the cases post. § 1779; 
Approved); 1888. Loos v. Wilkinson. 110 South Dakota: 1903, Aldous v. Olverson. 17 
N. Y. 195.211.18 N. E. 99 (assignor's dec\ara- S. D. 190,9.5 N. W. 917 (action by thc wife for 
tions. while in possession, held admissible" as property taken by a creditor of the husband; 
bearing upon the questions of fraud n. and as declarations after transfer, excluded); 
.. part of a fraudulent scheme concocted by the Tennessee: 1833. Perry v. Smith. 4 Yerg. 323 
three brothers. grantor and grantec"; Cuyler ("No posterior act of N. without the partici
v. McCartney cited. but its limitations not pation of S. could defeat the transaction ") ; 
observed); 1888, Bush tl. Roberts, 111 N. Y. 1846. Trotter t •• Watson. 6 Hump; •. 509. 51:J 
278. 282, 18 N. E. 732 (similar to Tabor v. (the debtor's ret~ntion of possession inconsist-
Van Tassel); 1892. Kain v. Larkin, 131 N. Y. ent with a deed being "a badge offraud which 
300.312. :JO N. E. 105 (Cuyler v. McCartney of itself connects him with the claimant in the 
approved); 1899. Lent v. Shear. 160 N. Y.462 suspicion of a confederacy to defeat creditor:! ", 
469, 55 N. E. 2 (declarations .. after the his declarations arc admissible; but not other-
transfer of both title and possession ", excluded. wise); 1852. Carnahan v. Wood. 2 Swan 500. 
there being no evidence of conspiracy); 503 (sec Quotation supra); 1871. Vance v. 
North Carolina: (see post. § 1779); Smith. 2 Heisk. 343. 353 (debtor's declarations, 
North Dakota: 1898. Paulson Mercantile not admitted against beneficiaries "who had 
Co. v. Sea\·er. 8 N. D. 215, 77 N. W. 1001 (ad- no knowledge of such declarations. and no 
missible only on the theory of conspirncy; agency in causing them to be made n) ; 
this to be otherwise evidenced); Te:&a8: 1886. Hamburg v. Wood. 66 Tex. 16S, 
Oklahoma: 1904. Woods v. Faurot, 140k1.171. liu, 18 S. W. u23 (dedarations during posses-
77 Pac. 346 (attachment of H.'s goods, F. sion. admissible "when a' prima facie' case of 
claiming by prior sale from H.; H.'s dec lara- ~ombination or conspiracy has been made by 
tions of claim to the sheriff. not admitted for other evidence"; and t!1C vendor's remllining 
the creditor; no authority cited) ; in posse8sion with the vendee's consent maked 
Oreoon: 1884. Krewson v. Purdom, 11 Or. a' prima facie' case of fraud) ; 
266. 3 Pac. 822 (vendor's declarations. after llermont: Gen. L. 1917. § 1400 (subsequent 
possession and title gone. held inadmissible admissions of a debtor after appearance of 11 

.. in the absence of any proof of fraud or collu- later attaching creditor. as to validity of claim 
~ion "); 19()3, Walker v. Harold. 44 Or. 205. on which prior uttachment is founded. not 
74 Pac. 705 (vendor's declarations after deed. receivable); 1833. Denton r. Perry. 5 Vt. 382. 
executed, admitted. after c\'idence of a .. prior 388 (declarutions aiter title and possession 
dishonest combination ") ; gone. excluded); 1833. Edgell t'. Bennett. 7 
Penn.~ylmnia: 1829. Wilbur v. Strickland. 1 Vt. 534. 537 (~ame); 1845. Ellis r. Howurd, 17 
Rawlc 458, 460 (admitted. after evidence of Vt. 330. 335 (samc); 185u. Hayward Rubbl'r 
continued possession, .. to show that the trans- Co. r. DUllcklee. 30 Vt. 29, 40 (same); 1906. 
fer to S. was entirely colombie. fraudulent. and Mower .,'. :\11!Carihy. 79 Vt. 142. 64 Atl. 57S 
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commended and ~mployed. The effort should be to open, and not to close, 
any available avenue of evidence. 

B. When the transferror's declarations (admitting that he has transferred 
and confirming the transfer as honest and valid) are offered by the transferee 
against the creditor, thcy are plainly admissible (on the principle of §§ 1080, 
1081, ante), because the creditor claims only under the debtor, and thus all 
the latter's admissions, before levy on his alleged property, are admissions of 
a predecessor in title.3 But some Courts, appl~'ing the \'erbal-act theory (in 
par. 4, supra), admit on that ground declarations during possession, ignoring 
the present principle.4 

§ 1087. Same: Other principles affecting Grantor's Declara.tions 8S to 
Property, discriminated. Statements of a grantor not admissible under any 
of the foregoing principles (in §§ 1082-1086) may nevertheless be admis
sible by virtue of other principles of Eddence, resting on different condi
tions. The chief of these are (1) the Hearsay exception for statements of facts 
against proprietary interest (post, § 1458); here the declarant must be shown 
to be deceased or otherwise unavailable, and other limitations apply; (2) the 
verbal-act doctrine, as applied to declarations in posses.'tion (post, § 1 iiS) ; 
here the issue must be one of possession, but it is immaterial whether the de
clarant is dead, or whether the declarations are against or for his intere:;t; 
(3) the same doctrine, as applied to the presumption of ownership from posses
sion (post, § 1779); the application of this doctrine to transfers in fraud of 
creditors has been specially noted in the foregoing section, but it may become 
equally applicable to declarations by other grantors; (4) the Hearsa~r ex-

(defendant loaned money to his son to buy a 
stock of goods and took a mortgage; the son's 
declarations of intent to defraud creditors, not 
admitted against the fathcr, cxcept on cvidence 
of conspiracy) ; 
Viroinia: 1828, Claytor v. Anthony, 6 Rand. 
285, 290,300 (declarations during possegsion. 
admitted partl~· on the principle that a "com
munity of purpose Of had been evidcnced, partly 
as declarations of fraudulen t in ten t accompany
ing the act of sale; Coal ter, J.. diss., on the 
facta) ; 
Washinoton: 1898, Anderson ~. White. 18 
Wash. 658, 52 Pac. 231 (admissible only on the 
theory of conspiracy); 
Wisconsin: 1861, Bates v. Ableman. 13 Wis. 
644, 645. 650, 721, 728 (debtor's dcdaration 
during possession after assignment, excluded; 
"we sec no principle of evidence upon which 
they could be admitted Of); 1861, Bogert v. 
Phelps, 14 Wis. 88, 95 (similar; .. in order to 
affect the vendee, his knowledge of and par
ticipation in the fraud of thc vcndor must also 
be proved"; though when offered o!\ the 
principle of GiIlet~. Phelps, supra, § 1082, par. 
4, they may be admissiblc if .. shortly after the 
sale, if made so near the time of it as fairly t<> 
indicate what was then passing ill his mind ") ; 

1861, Grunt~. Lewi~, 14 Wis. 487, 489 (declsrn
tions while still in pos~ession. held admissible 
.. for the purpose of showing fraud in the sale 
if they have that tendency"; preceding cases 
i!(nored); 1869, Knapp r. Schneider, 24 WiH. 
70, 73 (preceding case approved, but the rul
ing Iwld inapplicable, since here thc declar
ant purported to be not u vendor but an agent 
to uuy for the plaintiff); 
Wyomill{/: IS96. Toms v. Whitmore, 6 Wyo. 
220, 44 Pac. 56 (admis~ible only on the theory 
of conspiracy). 

• 1867. Whitaker r. Wheeler. 44 lll. 440. 
442 (tro\'er against !1 sheriff le"ying); 1855, 
Cavin 'I). Smith, 21 :'t1:o. 444 (debtor's admis
~ions. while in possession, that his title was 
only conditional. receh'cd agninst nttaching 
creditor); 1855, Burgess ~. Quimby, 21 Mo. 
508 (same); 1!'::?2. Johnson v. Patterson, 2 
Hawks N. Car. 183 ; 1906, :'>Iowerv. McCarthy, 
79 Vt. 142, 64 Ati. 578. 
Contra: 1896. Bertrand t. Hesman. 11 Manit. 
205, 208 (Dubuc. J., diss.; here, a garnish
ment); 1899, !\lnrshall r. MIl\', 12 Manit. -381 (preceding case Ilppro\'ed); 1903. Lumm 
r. Howells. 27 Utah SO. 7-1 Pal:. 432 (no au
thority cited). 

• These rulings arc collccted post, § 17;9. 
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ception for anc-ient deed-recitals, which are admissible in a limited class of 
casts irrespective of privity of title (post, § 1573); (5) the Hearsay exception 
for sta·tements by deceased persons about a land--boundary; these are receivable 
by a rule which takes three very different forms in different jurisdictions (post, 
§§ 1563-1570). Moreover, (6) the exclusionary rule must be noted, which 
forbids the use of a grantor's assertions of claim to be used in rebuita! of /tis 
admissions disclaiming title (post, § 11:33); these sometimes lead to confusion, 
in that they might he admissible as coloring an adverse possession, if the issue 
is one of prescriptive title (on the principle of § 1778, post), but would be in
admissible on an ordinary issue of title to rebut admissions. 

Distinguish also three principles not affecting the use of oral declarations, 
and yet often involved in the present class of cases: (a) the principle of cir
cumstantial evidence that posses~on of a part of a tract of land may be evi
dence of possession of the whole of the tract (ante, § 378); (b) the principle 
of circumstantial evidence that the execution of an old deed or lease may be 
evidence of possession of the land itself (ante, § 157) j (c) the rule of authenti
cation of documents that age, custody, and possession may be sufficient evi
dence of the genuineness of a document purporting to be an old deed (post, 
§§ 2137 ff.). 
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§§ 1100(1144) BOOK I, PART I, TITLE II §1l00 

SUB·TITLE III: TESTDiONIAL REHABILITATION 

(SUPPORTING THE CREDIT OF A1~ IMPEACHED WITl\TESS) 

CRAPTER XXxvI. 

INTRODUCTORY 

§ HOO. Distinction between (1) Ad
missibility of Evidence to Rehabilitate or 
Support a Witness, and (2) Stage of the Ex
amination at which such Evidence can be 
offered. 

§ 1101. Arrangement of Topics. 

A. AFTER IMPEACHMENT OF MORAL 
CH .... RACTER 

§ 1104. (~t) Proving Good Character in 
Support, in General. 

§ 1105. Same: (1) After evidence of 
General Character. 

§ 1106. Same: (2) After evidence of 
PartiCUlar Instances of Misconduct, by 
Cross-examination or Record of Conviction. 

§ 1107. Same: (3) After evidence of 
Bias, Interest, or Corruption. 

§ 1108. Same: (4) After evidence of 
Self-Contradiction (Inconsistency). 

§ 1109. Same: (5) After Contradiction 
by other Witnesses. 

§ 1110. Same: Other Principles distin
guished. 

§ 1111. (B) Discrediting the Impeach
ing Witness; (1) Cross-examinin~ to 
Rumors of Misconduct; (2) Contradicting 
the Rumors; (3) Impeaching his General 
Character. 

§ 1112. (C) Explaining away the Bad 
Reputation: (1) Reputation due to Malice, 
et<l.; (2) Witness' Veracity Unimpaired; 
(3) Witness Reformed. 

B. AI"I'E& IMPEACHMENT BY P ARTICU
LAR ACTS OF MISCONDUCT 

§ 1116. Denial of the Fact; Innocence 
of a Crime proved by Record. 

§ 1117. Same: Explaining away the 
Fact; Reformed Good Character in Support. 

ing away the Fact; Good Character in 
Support; Putting in the Whole of a Con
versa tion, etc. 

D. REHABILITATION BY PRIOR CON
SISTENT STATE~IE:-;TS 

1. Witnesses in General 

§ 1122. General Theory. 
§ 1123. History. 
§ 1124. Offered (1) in Chief, before any 

Impeachment. 
§ 1125. Offered (2) after Impeachment 

of Moral Character. 
§ 1126. Offered (3) after Impeachment 

by Inconsistent Statement. 
§ 1127. Offered (4) after Impeachment 

by Contradiction. 
§ 1128. Offered (5) after Impeachment 

by Bias, Interest, or Corruption; State
ments of an Accomplice. 

§ 1129. Offered (6) after Impeachment 
as to Recent Contrivance. 

§ 1130. Same: Statements Identifying 
an Accused on a Former Occasion; State
ments serving to Fix a Time or Place. 

§ 1131. Offered (7) after Cross-examina
tion or Impeachment of any Sort. 

§ 1132. Consistent Statements are 
themselves not Testimonv; Impeached 
Witness himself mav prove "them. 

§ 1133. Party's Statements of Claim, to 
rebut his Admissions. 

2. Special Classes of Witnesses 

§ 1134. Complaint of Rape; Historv. 
§ 1135. Same: (A) First Theory: 'Ex

planation of an Inconsistency; Fact of 
Complaint is admissible. 

§ 1136. Same: Consequences of this 
Theory; Details not admitted; Complain
ant must be a Witness. 

§ 1137. Same: (B) Second Theory: 
Rehabilitation by Consistent Statement. C. AI"I'E& IMPEACHMENT BY BIAS, INTEREST, 

SELF-CmiTRADICTION, ADMISSIONS § 1138. Same: Consequences of this 
Theory; Details are Admissible; Complain

Explain- ant must be a Witness, and Impeached. § 1119. Denial of the Fact; 
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§1100 SUPPORTING A WITNESS [CIH!'. XXXVI 

§ 1139. Same: (0) Third Theory: Spon
taneous or Res Gcstro Declarations, as Ex
ception to Hearsay Rule. 

§ 1140. Same: Summary. 
§ 1141. Complaint in Travail by Bas

tard's Mother. 

§ 1142. Owner's Co:nplaint after Rob
beryor Larceny. 

§ 1143. Statements by Possessor of 
Stolen GoodB. 

§ 1144. Accused's Consistent Exculpa-
tory Statements. 

INTRODUCTORY 

§ 1100. Distinction between (1) Admissibility of Evidence to Rehabilita.te 
or Support a Witness, and (2) Stage of the E:a:amination at which such Evi
dence can be offered. In the process of rehabilitating an impeached witness, 
there are four possible stagel> qf the ca8e at which the attempt may be made; 
the cross-examination of the impeaching witness, the re-exam-ination of the 
impeached \"itness, the direct examination of a new witness called in rebuttal, 
and the reopening of the case after both sides have closed. There are certain 
rules to be observed, for convenience' sake, as to the appropriate stage for 
certain kinds of evidence; some evidence must properly be put in at a spe
cific appropriate stage or not at all, other evidence at another stage, and So 
on. Thus the question may arise whether the evidence offered in Rehabili
tation is offered at an improper stage of the trial. With such questions there 
is no present concern; they are dealt with under the general subject of Order 
of Evidence (post, §§ 1866-1900). 

But the present subject is the Relevancy of the evideru:e in itself, assuming 
that it is offered at the proper stage. We are concerned with the application 
of the general principles of Relevancy to facts offered to rehabilitate an im
peached witness, whether a fact is relevant, whether it is provable by other 
witnesses or only by cross-examination, and the like. 

§ 1101. Anangement of Topics. Having in view the various qualities 
already noticed as affecting and impeaching the credibility of a witness (ante, 
§§ 874-881), and the various kinds of facts and modes of testimony available 
to prove those qualities, the next inquiry is how such impeaching evidence 
can be met and denied or explained away by other evidence. The processes 
available are based on the logical possibilities, already noticed (ante, §§ 34, 
35), of the modes of argument available for an opponent; though the special 
features of the position of vne sustaining an impeached witness complicate 
the processes. The iogical relation of Rehabilitation to Impeachment has 
already been fully considered under the latter head (ante, § 874). But it is 
not feasible to follow completely any logical analysis of the various sorts of 
supporting evidence; for 'Some of them are so closely associated with the 
rules affecting certain sorts of impeaching evidence that it is practically more 
useful to treat them under the same rubric. 

Moreover, in theory two arrangements are open to choice, neither of which 
can practically be employed throughout. The topics might be considered 
either according to the various kinds of impeaching evidence to be met, or 
according to the various kinds of rehabilitating evidence used to meet them. 
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Either of these, if exclusively followed, would cause the separation of prac
tically related topics and consequent inconvenience. Accordingly, the for
mer grouping is followed chiefly for the first three ensuing topics (A, B, and 
C), and the latter for the last topic (D). 

A. REIIABILITATIOS AFTER I~IPEAcm.IEXT OF MOR.\L CIL\R.\CTER 

§ 1104. 
until 

(A) Proving Good Character in Support; in General, Inadmissible 
Good character for veracity is as relevant to ii1aicate' the 

of truth-telling as bad character for veracity is to indicate the 
probability of the contrary. But there is no reason why time should be spent 
in proving that which may be assumed to exist. Every witness may be 
assumed to be of normal moral character for veracity, just as he is assumed 
to be of normal sanity (ante, § 484). Good character;·therefQ.t~, in his sup·· 
port is excluded until his c~aracter is brought in qlle.s~ion and it becomes'worth 
while to deny that his 'characterls-badF------- - . " ' -

It has been said, to be sure, by a few Courts that where, without actually 
introducing testimony, the opponent has effectively in.nnuated the witness' 
impeachment, his good character is then proper in rebuttal. But this exten
sion is exceptional in its vogue.2 :Moreover, the exception when an 
accllsed in a criminal case takes the stand is apparent only; for it is as an 
accused that he may offer his good character in chief (ante, § 56), and that 
character must concern the trait invoh-ed in the charge (ante, § 59), and 

§ 1104. I Thi!, as a general principle, is 
universally accepted; all the rulings in the 
ensuing sections assume it. The following 
statutes reaffirm it: .-tlaska: Compo L. 1913, 
§ 1503 (like Or. L~ws 1920, § 865); Ark. 
Dig. 1919, § 4189 (inudmissible "until his 
general reputation has been impeached ") : 
Cal. C. C. P. 1S72. § 2053 (not admissible 
until character "is impeached ") ; Ida. 
Compo St. 1919, § 8040 (like Cal. C. C. P. 
§ 2053); Ky. C. C. P. 1895, § 599 (inadmis
Bible "until his general reputation has be€n 
impeached"); Mont. Rev. C. 1921. § 106iO 
(like Cal. C. C. P. § 2053); Or. Laws 1920. 
§ 865 (like Cal. C. C. P. § 2053); P. I. 
C. C. P. 1901, § 344 (like Cal. C. C. P. § 2053) ; 
P. R. Hm'. St. C. 1911, § 1528 (like Cal. 
C. C. P. § 2053). 

It is commonly said that a witness' char
acter is 1»"CBumed to be good till impeached: 
1922. State V. Pugh. N. C. ,Ill S. E. 
849. But it is more correct to say, as in tho 
case of an accused's character (ante. i 290) 
that the witness' character is simply un
known and is not evidence one way or the 
other. 

In Conruu:ticut it has been said that such 
evidence should always be 3dmitted on behalf 
of the It'oman in a ralle charge, even without 
any attempt at impeachment: 1830, State v. 
DeWolf, 8 Conn. !l3, 100 (" it would not be 
going too fnr, perhaps". to declare such a. 

rule; but here left undecided); 1833, Rogers v. 
Moore, 10 Conll. 14, 17 (said to be settled). 

In the S3me State a peculiar tradition 
also admits such e\·idence. even without im
peachment. in favor of a "stranger", be/ore flny 
impeachment oJ charcu:ler has been attempted: 
1830, State V. DeWolf, 8 Conn. 93, 101 (a deaf
and-dumb person was treated as in effect a 
stranger); 1833. Rogers 1". Moore. 10 Conn. 14, 
17; 1850, Merriam 1'. W. Co., 20 Conn. 354. 
364; 1881, State r. W3rd, 49 Conn. 429. 433. 
442 (not allowed for one resident iu the State). 

In .r..·cw Hampshire. it is held that the 
party to a dirorce 8uit may offer good character 
in support without waiting for imJlca~hment: 
1842. Kimball V. Kimball, 13 N. H. 222. 225: 
1899, Warner r. Warner. 69 N. H. l:'li. 44 Atl. 
90S. 

2 1856, Com. v. Ingraham. i Gray Mass. 46. 
48 (admissible when by Questions of the op
ponent the general character has been at
tempted to be impeached, even though the 
opposing witness answers favorably; because 
•. in the m~nner in which the answer is given 
though in language apparently favorable to 
the witness. yet there might be com'eyed 
the impression of doubt and uncertainty 
as to his reputation "); 1869. State t'. Cheny. 
63 N. C. 493. 495 (admitting it where the 
opponent had asked the witness himself 
about his bad character, and he had refused to 
answer). 
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thus since unly his character for veracity can (in most jurisdictions) affect 
him as a witness (ante, § 9:!2), his evidence of character at that stage will not 
usually be the sallle as that which he could later offer in his own support as 
witness.3 

The question thus always arises, under this general rule, When is the wit
ness' character brollght into question by the opponent, so as to open the way 
to evidence of good characi:er in denial? This must depend on the nature of 
the opponent's impeaching evidence. It may be a direct assault on the wit
ness' character, in which case no doubt exists. But it may be evidence of a 
doubtful or ambiguous import, for example, of bias, of a prior self-contra
diction, of an error of fact, and so on through the whole series of kinds of 
discrediting evidence. It is obviolls that the theory of each of these kinds 
of evidence must be considered before it can be said whether it affects the 
witness' character. In the ensuing applications of the rule, therefore, the 
result will depend much on the respective theories of Impeachment by Con
tradiction (ante, § 1000), by Self-Contradiction (ante, § 1017), and by Bias, 
Interest, or Corruption (ante, §§ 9-13-969). 

, 

§ 1105. Sa;Xte: (1) After evidence of General Character. A direct impeach-
ment of moral character b~' testimony (reputation or personal opinion) to a 
general trait of character plainly satisfies the rule and opens the way for the 
opposite party to rehabilitate his witness by testimony to his good character. 
No one has ever doubted this.! 

But the character of a witness may also be expressly impeached (ante, 
§§ 977-988), not directly by his reputation or by others' personal opinion 
of a general trait of his character, but by particular acts of misconduct in
dicating a bad character. This may be done in two ways: by extrinsic testi
mony of conviction of crime; or, by answers on cross-examination of the 
witness himself as to instances of moral misconduct. These two modes are 
therefore also to be considered. 

§ 1106. Same: (2) After evidence of Particular Instances of Misconduct, 
by CroBB-esa.mination or Record of Conviction. At first sight, there would 
seem to be here also no doubt about the propriety of rebutting by evidence 
of good character. The facts offered give an inference as to the witness' 
moral character, and a11 issue upon that character seems clearly to be opened. 
Such is the natural answer to this question: 

3 1896. Hays v. State. llO Ala. 60. 20 Me. 127. 137 (it is immaterial that the testi-
So. 322 (excluding the accused's character mon~' attacking the witness' generni character 
as to veracity in a larcl'ny prosecution); is offered in the shape of the opponent's ad-
1921, Charley v. State. 204 Ala. 687. 87 So. missions); 1850. Morse v. Palmer. 15 Pa. 51 
177; and cases cited ante. § § 59, 890, 923. 55 (the Bupporting character may cover 
925, another time or place than the impeaching 

For the character of a decrased person in one). 
homicide. the woman in rape and 8cductiofl. For the rebuttal of testimony to the un-
and other uses of character not of a witness. see clla.~tc character of the prosecutrix in seduction, 
ante, §§ 62-79. see post, § 1620. 

§ 1105. I The following minor points may For curing one irrelewTlC11 bv another, see 
be noted here: 1860. Prentiss v. Roberts. 4() ante, § 15. 
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• 
1838, NEL.';oN, C. J., in People \'. Rector, 19 Wend. 610 (after pointing out that good 

character, though an essential element of testimony, is assumed, and must first be attacked 
hy the opponent): "Now what is the gTOund and reason for allowing a party to introduce 
general evidence in ~eply to fortify and support 11 witness who has been impeached? It 
surely is not because the impeachment has been effected by the testimony of witnesses, or 
by general evidence as to character, or in a particular way, all this of itself can be of no 
importance; but it is because the impeachment, the effect of the proof, in whatever way in
troduced, tends directly to overcome the presumption of good character upon which the 
party had a right in the first instancc to rely; hccausc a material part of his proof is struck 
at by shaking confidence in the integrity and truth of the witness upon whom it depends . 
. . ' If that [impeachment] can bc removed, the presumption revi\'es, and the facts are 
again sustained upon the good character of the \\;tness. Regarding, then, the principle 
upon which testimony in reply to the impeachment of a \\;tness is admitted, and the grounds 
and reasons upon which it rests, the Court should rather look to the effect of the impeach
ment than to the mode and manner in which it is brought about. It can be of little ('oncern 
to a party whether the moral character of his witness is destroyed by the testimony of others 
called to speak to it, or by a cross-examination; the effect upon him, to the extent of the 
impeachment, is exactly the same; he loses the benefit of the eviden!?e in both cases. and 
for the same cause, the discredit of the \\;tne55. . " There ma~' indeed be more diffi
culty in the reply, in the case of an impeachment by cross-examination, than from general 
evidence. . .. But there is no intrinsic difficulty rendering a vindication impossible; the 
offer of the proof assumes that it is \\;thin the power of the party; cases may very well occur 
of particular vices and weaknesses, which cast a cloud over the moral character of the man 
and tend 'prima facie' to impeach his truth and integrity, but whose veracity could be 
vindicated by the concurrent testimony of all his neighbors and acquaintances .. " But 
it is urged that., as the witness is upon the stand, he may be examined himself in explanation 
of the impeaching facts. The obvious answer to this is that the character of the \\;tness for 
truth in the given case is proposed to be sustained by the evidence in reply notwithstanding 
the existence of the facts called out on the . The case supposes explana
tion impossible, but that still his character for truth may be upheld by his neighbors nnd ac
quaintances." 

In theory, to be sure, this conclusion is fallacious. It ignores the logical 
distinction between Explaining away and merely Denying (ante, § 34). Con
sider, first, questions on cross-examination. The misconduct, b~' hypoth
esis, being relevant and being proved by the witness' own admission on 
the stand, demonstrates the bad disposition behind it. If there had been 
any explanation of the act, the witness could give it (post, § 1117). But 
testimony to general good reputation explains away nothing; the damag
ing conduct is proved out of his own mouth. Testimon~' to his good repu
tation could only avail on the hypothesis that an attacking witness to bad 
reputation was speaking falsely and that the reputation was really good; 
but here it is by proved conduct and direct inference bad. Furthermore, 
records of convictions of crime similarly exhibit the bad character directly, • • 
and cannot be explained away by testimony as to good repute. This reason-
ing has found favor with some Courts: 

1814, EI.Li:NBOnOUGH, L. C. J., in Dodd v. Norris, 3 Camp. 519: "The questions put 
to herself on crQ!,s-examination there was an ample opportunity of explaining, as far as the 
truth would permit, when she came to be re-examined." 

1838, BnoNso:-/, .J., in People v. Rector, 19 Wend. 600: "Why should such evidence be 
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received, when the witness is on the stand to give any explanation of his conduct which the 
truth of the case will permit? G. was not obliged to proclaim his OW11 infamy .. " But 
aside from this consideration, if there was anything to extelluate his conduct in abandoning 
his family and living in adultery, he was at liberty to state it. He stood there to make R 

picture of himself, and it is not to be presumed that he would dra\',' it in darker colors than 
the truth of the ease absolutely required, Neither the party who produces a witness nor 
the witness himself has any right to complain that COIllJlurgators arc not allowed, when there 
has been no impeachment be~'ond the facts disclosed by the witness himself." 

In spite of this logie, however, practically the former rule is preferable; 
for it gives some protcction against the insinuations of an unscrupulous cross
examiner, and does not leave thc witness helpless to rebut those inferences 
which the jury may and do in practice make, cven though in theory the re
buttal does not exactly fit the impeaching facts: 

1823. Note b!/lhe Reportera. in Bate v.lIill. 1 C. & P. 100 (Park. J., had allowed corrobora
tion bycharacter; The Heporters, Messrs. Carrington and Payne): "The course allowed by 
Mr. Justice Park in the present case is much more conducive to tlte attainment of justice. 
. .. Lord Ellenborough [in Dodd v. Norri.y, supra] ~a~'s that it i" to be set r:ght in re·ex
amination. This looks ver~' well in theory. Those used to courts of justice well know that 
if the character of a party seduced is attackec\ in her eross-examinntion, though the witness 
may deny the things insinuated, a jury often believe that though denie!\ there is some founda
tion for the insinuation, if witnesses are not called to com'inee them of the contrary. It is 
a little too much to allow a defendant to blast the character of a person he has seduced by 
his insinuations r.:nd then not to allow her to c!~:l.r her character by the best means in her 
power." 

. - The former rule (permitting corroboration by good character) commands 
-U .. Jhe support of most Courts. l 

. 

§ 1106. 1 The authorities on both sides are if these cirC1!mstlUlcee had i10t intervened ") ; 
8S follows: 1823. Bate v. Hill, 1 C. & P. 100, Park. J. (fa.cts 

ESOLAz.."D: 1753, Murphy's Trial. 10 How. like Dodd v. Norris. supra; charncter ad-
St. Tr. 693, 724 (allowed after proof of an mitted); 1829. Provia v. Reed, 5 Bing. 435. 
indictment); 1808. Barnfield v. • 1 438 (deceased attesting witness' good charac-
Camp. 460 (Ellenborough. L. C. J.; seduc- ter received .. if it were imputed to S. that. 
tion; after evidence that the daughter had having caused a will to be executed imper
previously had a child by another mun. good- fectly, he had added un attesting witness 
character evidence was rejected, the ('011- after the death of the testator, that in 
tradiction of the specific charge bcing d~ effect he had committed a forgery. [i.e.) if 
dared sufficient for the purpose); 1814. his moral character were thus attacked ") ; 
Dodd li. Norris. 3 Camp. 519 (Ellenborough. 1836. Doe v. Harris, 7 C. & P. 330 (Coleridge. 
I,. C. J.; seduction; the daughter, on cross- J.; attorney drawing the will; after a crOSl!
examination. admitted indelicate conduct with examination in whicr. "it was eought to im
the defendant; good-character evidence re- peach his character". evidence of good chnrac
jected, as no general attack on it was thus in- ter was excluded). 
volved; a re-examinution declared sufficient Uz.."ITED STATES: Alabama: 1860. Lewis r. 
for rehabilitation); 1817, v. Clarke.!l State. 35 Ala. 386 (admitted. after evidence 
Stark. 241 (rape; after an of subornation) ; 
prosecutrix that she had been twice in the Arkan~as: 1918. Lockett II. State, 136 Ark. 473. 
House of Correction. evidence of hl.'f good 207 S. W. 55 (&.ssaulttorape; thewom"ln'egood 
character since then was held admissible. reputation for "truth and morality". not ad
to ,. repel the inference which might be drawn mitted, under !GrbY's Dig. § 3140, quoted ante, 
(rom her former misconduct". and "show § 1104; the unfairness olthe rule of the atatutc 
that the witness is not so unworthy of credit is well illustrated in this case) ; 
as she might have been considered to be California: 1874, People t-. Ah Fat. 48 Cal. 
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61. 64. (admitted. after impeachment by an 
offer of the witness to give testimony for 
money); 1875. People v. Alllanacus. 50 Cal. 
233 (admitted. after nn admission that he had 
been con ... i~ted of felony) ; 
Connecticut: 18.'33. Rogers v. Moore. 10 Conn. 
14 (excluded; yet it does not appear how 
the "-ross-examination affected his character. 
except as indicating a share in a fraudulem 
grant at issue in the case); 1881. State r. 
Ward. 49 Conn. 42!J. -1:32. 442 (excluded; 
the witness had been testified to as an accom
pIke in an alleged larceny '1(Imitted to show 
intent in the lar('en~' ('harged); 
Iou'a: IS9!J. State t·. Owens. 109 Ia. 1. 7!J X. 
W. -162 (not admitted after a croSJ-cxamina
tion not resulthg in answers invoh'ing miscon
duct) ; 
Kentucky: 190!J. Shields t·. Conway. 133 
Ky. 35, 117 S. W. 340 (good opinion, by Car
roll. J.) ; 
Louisiana: 1880. State t·. Boyd. as La. An. 
374 (obscure); 1892. State v. Fruge. 44 La. 
An. 165. 10 So. 621 (admitted. after questions 
35 to former prosecut.ion) ; 
Maryland: 1869. Verlloq ~. Tucker. 30 Md. 
456. 462 (allowable after" matter brought out 
f)n cross-examination". if it "amounts to an 
impeachment of the chararter for truth ") ; 
M assachlUlct/s: IS29, Russell v. Coffin. 8 
Pick. 143. 1M (admis5ible if thl> answers 
.. impeach his general. character"); 1855. 
Harrington to. I,incoln. 4. Gray 563. 567 (left 
undecided; in this Cl.lse, howe'·er, the fact 
brought out was mer!:iy a charge of crime; and 
the witness' furthl!r answer stating his acquit-
1.'11 was held to remove the efTect of the original 
answer); 1875. McCarty v. Leary. 118 Mass. 
510 (cr055-e~amination as to intoxication of 
the plr..intiff-witness at other times than the 
assault in qucstion; character for sobriety ex
cluded, because it "would not have removed 
the imputation which resulted f.rom his own 
testimony on the stand"; the preceding cases 
not cited); 1884. Gertz r. Fitchburg R. Co .• 
137 Mass. 77. 78 (record of conviction of 
crime; ~putation for veracity admitted: 
good opinion by Holmes, J.); 
Michigan: 1888. Hitchcock v. Moore, 70 
Mich. 112. 114 (slander; good character ex
cluded. after cross-examination to specific 
facts; .. such specific £.lcts cannot he mot ... 
with evidencc of general relJutation "); 1913. 
Kovars v. Mayoras. 175 Mich. 582. 141 N. W. 
662 (Hitchcock v. Moore followed); 
Mi.8souri: 1912. State v. Dipley. 242 Mo. 
461. 147 S. W. 111 (allowed. after endence 
of prize-fighting and assault); 1912. State v. 
Lovitt. 243 Mo. 510. 147 S. W. 484 (allowed. 
after evidence of unchaste conduct by a prose
cutrix in rape); 1921. State 1). Ritter. 288 
Mo. aSi, 231 S. W. 606 (after cross-examina
tion .. reHecting upon his standing ", the wit
ness' .. good reputation for t.ruth and verac
ity" cannot be shown; Orris 1). R. Co .• post. 
§ 1108. affirmed; :. the opinions of the courts 

• 

of appeals holding to the contrary ... are 
expressly o\'erruled"; this ruling is adapted 
to give license to unscrupulous cross-cxam
iners and to render the witncss-stand a place 
of loathing for respectable citizens); 
]"'cw York: 1838, PeOI)le v. Rector. 19 Wend. 
b69. 584. 595 (admitted; Bronson. J .• diss. 
and allowing it only (I) for deceased attestin~ 
witnesses 8emble. to wills only charged 
with fraud. and (2) for a witness who wishes 
to show a reform since the past delinquencies 
brought out on cross-examination; in this 
ca~e. the witncss admitted leading a disso
lute life; see quotations 8upra); 1842, Carter 
r. People. 2 Hill 317 (the witness admittedbav
ing been arrested on a charge of counterfeiting; 
good character for truth allowed); 1842. Peo
ple r. Hulse. 3 Hill 309. 314 (affirming People v. 
Rector. though Bronson. J., the mouthpiece of 
the Court, still expresses a liking for his doc
trine in that casl' as dissenter; the rule here 
affirmed as law admits t;.le supporting character 
after an attack .. drawing out extrinsk facts 
going to gencral character on the cross-exam
ination "); 11S52. People r. Gay. 7 N. Y. 378. 
31S1 (aflirming Pl'ople v. Hulse; the attack 
must consist in evidence on cross examination 
going to impeach his general character; Peo
ple v. Hulse is said to have overruled .. in 
effect" the preceding cases. but this is clearly 
erroneous. as Welle~, J .• diss .. points out at . 
382; the only point overruled is that of People 
v. Carter. which treats a mere arrest or charge 
as involving moral character,·- a point ex
pressly denied in the present ~ase); 1856. 
Stacy ~. Graham, 14 :-1. Y. 492. 501 (admitted 
after witness' admission' of corruption; no 
authorities cited; Wright, J .• diss.); 1890. 
Young -r. Johnson. 123 N. Y. 226. 234 (rape; 
character excluded. aft..~r proof of the woman's 
loose conduct); 1916. Derrick r. Wallace, 217 
N. Y. 520.112 N. E. 440 (the ",itness-plaintiff. 
having on cross-examination admitted a 
comiction in 1896 for forgery. offered his 
present general good reputation; held ad
missible; careful opinion by Pound, J.) ; 
Ohio: 1876. Webb v. State, 29 Oh. St. 351. 
358 (admitted. after e\idence of conviction of 
crime); 1894. Wick 1'. Baldwin, 51 Oh. 51. 
36 ~. E. uil (cross-examination to con~iction 
of crimes; reputation for truth admitted); 
1918. Reed r. State. 91' Oh. 279. 120 N. E. 
701 (rited more fully arlle. § 68) ; 
Oklahoma: 1!l07. First National Bank t·. 
Blakeman. 19 Okl. 106. 91 Pac. 868 (admii55i
ble; leading C83e. with careful opinion by 
Burford. C. J.); 
Pennsylvania: 1839. Braddee r. Brownfield. 
9 Watts 124 (after cross-examination; opinion 
'apparently self-contradi~tory. looking both 
waYb) ; 
TenneslJee: 1885. Hoard '1'. State. 15 Lea 318. 
323 (admitted. after cross-examination to 
character); 1900. Warfield v. R. Co., 104 
TerlU. 74. 55 S. W. 3W (admissible after cross
examination affecting veracity) ; 
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§ II 07. Same: (3) After evidence of Bia.s, Interest, or Corruption. An 
act of Corruption directly uft'eets moral character; and the corroboration 
should therefore depend upon the rule for acts in\'olYing character.l But 

" Bias and Interest clearly do not il1\'olve any issue on the moral character of 
the witness, and there is no occasion for testimony to good character.2 

§ 11 OS. Same: (4) After evidence of Self-Contradiction. The exposure of 
an error of a witness on a material point by his own self-contradictor~' state
ments is a recognized modc of impeachment (ante, § 1017). and ser\'es as a 
basis for the further infercnce that he is capable of having made errors on 
other material points. This possibility of other errors. howe\"(~r, is not attrib
uted specifically to any definite defect; it ma~' be supposed to arise from a 
defect of knowledge. of melJlor~·. of bias, or of interest, 01', b~' possibilit ... · only, 
of moral C'haracter (ante. ~ 101 i). Thus. though the error may concei\-ably 
be due to dishonest character. it is not necessaril ... ·, and not e\'cn probabb', 
due to that cause. If now we regard this remote contingenc ... · as important, 
it lollows that he should hc allowcd to rchut this infercnce by evidence of 
good character. But if we regard this remote contingem· ... · as it'o slender to 
be taken into account, we shall refuse to helie\'c that any issue of Character 
is im·oh·ed. 

It is according to these two opposing \,ie\\'s of the situation that Courts 
admit or exclude such evidence.l The former view is represented in the 
following passages: 

Trxn.s: 1~!I!l. Smith ,'. State, Tex. Cr. . Woey H .. 1'. F. S., ~ C. C. A. 70.5. 109 Fed. 
50 S. W. a63. ~cm"lc (allowahle. after ~ross· i'll'S (in di.cretion) . 
... xamination to ~har!l~ter. onl.\' if the wit- ~ 1108. I A.la. 1~48. Hadjo I'. Gooden. 13 
1ll',;S is a slrang!.'r in the eommunit~·): HI!'!!l. Ala. 718, 7:W (:ldmitted); IS60. Lewili v. 
Luttrelll'. Stat£'. 40 Tex. Cr. 651. 51 S. W. !):10 Stat£', ail Ala. aso. 386 (same); 1895, Holley 
(admis5ihle after edden('e (,f miseondu('t) : 1'. State. 105 Ala. 100. 17 So. 102 (same): 
Vermont.· 1&48. Paine ". Tilden, 20 VI. 55·1 1~96. Towns v. State. 111 Ala. 1, 20 So. 598 
5fH (admittf·d. where the "('harar:t('r of the (same); 1904. Bro .... 'Il t'. State. 142 Ala. 287. 
";tne~8 is attacked ... hy (,ross·examina- a8 So. 268 (~ame); Cal. 1874. People v. Ah Fat. 
tion "), 18!l2. Stevenson t'. Gunning's E'ltate. 48 Cal. 61. 64 (unde[·ided); 1884. P('ople r. 
64 VI. 601. 609. 2i; Atl. 6f17; Bush. 6·~ Cal. 129. a Pac .. 5!l0 (ex!'luded; no 
Virainia: 1877. George t'. Pilcher. 21' Gmtt. ('ases cited): Conn. 183:{. Rogers l'. Moore. 10 
299. 312, 315 (semhie. admis,;ihle); 1895, Conn. 1-1. semM" (excluded); Fla. 1898, Mercer 
Reynolds !'. R. Co .. 92 Va. '100, 23 S. E. 770 v. State, 40 Fla. 216. 24 So. 154 (admitted) ; 
(an endeavor on cross-examination to show Ga. Cnde 1910. § 5881, P. C. ~ 1052 (allowa-
that. the plantiff's injuries existed hcf"r<~ the blp); 1853. Stamper 1'. Griffin, 12 Ga. 456 (ex-
accident. held not a sufficient impeachment) ; eluded); 11'>70, McEwen v. Springfield. 64 Ga. 
WMcoTl.'!in: I!lDa. Kraimer l'. State. 117 Wis. 15!). 165 (admitted); 1886. Pulliam r. Cantrell. 
350,!l3 N. W. 10m (admissihle. after impeach- 7i Ga .. 563. 568. 3 S. E. 280 (same); 1903. 
ment by com'iction of crime). Clark 1'. State. 117 Ga. 254. 43 S. E. 853 

§ 1107. I The cases have been placed in (statute a!,plied); 1920. McBride 11. State. 150 
the foregoing section. Ga. 92. 102 S. E, 865 (allowable; following 

'1907. First National Bank v. Blakeman. Pulliam r. Cantrell); Ind. 1866. Paxt{)n v. 
19 Ok!. 106. 91 Pac. 868 (admi~sible; careful Dye. 26 Ind. 394 (" if by staternent<! incon· 
opinion by Burford. C .. 1.); 1898. First Nat'j si~tent with material evidence given by him 
Bank 1'. Com. U. Ass. Co., a3 Or. 4a. 52 Pa!'. in the body of his testimony, and which 
1050 (bias). statements he does not admit that he marie". 

A Chinese witnlss is by Federal statute in admitted); 1868. Clark I'. Bond. 29 Ind. 555 
"ertain cases required to be corrooornted (admitted); Harris 1'. State. ao Ind. 131 
(post. § 2066); it would seem therefore that (admitted); 1870. Clem t'. State, a3 Ind. 418. 
his good charo.cter for \'eracity ought in such 427 (admitted. after careful reconsideration 
caseB to be received in chief. Contra: 1901. of the subject; see quotation supra); 1886. 
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1838, COWEN, J., in People \'. Rector, In Wend. 583: "With great deference I ask. Do 
not discrepancies of statement in themselves go to general character? They lire not like 
contradicting a witness on the fact itself, nor (In they bring the matter to It mere test of 
memory. How do they operate in common understanding? Either to evince a dangerous 
levity and versatility, or downright dishonest:-· in representing a matter of fact." 

1870, FRAZEn, ,J., in Cl':m v. Stale, aa Ind. 427: "The sole object in asking a \\itness 
whether he had made statements elsewhere not in IIccordance with his testimon:-', and upon 
his denial calling other witnesses to show that he did make such statements, is to create a 
belief that he is not a credible witnes~. Impeachment of a witness by proof of his bad 
character is intended to accomplish exactly and onl:. the same thing. The statements and 
the bad character nre alike immaterial, except for the single purpose of affecting the credit 
of the witness, and it is not easy to say that the two methods arc not about equally efficient 
in accomplishing the end. In either case. the credibilit:-· of the witness is impaired .... 
If it is just in the one ('ase that a part:-· should be permitted to establish the credit of his 
witness by showing his good character, it is alike just in the other case." 

The opposite \'iew is represented by the following passage: 

1860, WAnDL.",-\\" ,J., in Chapmall v. Cooley, 12 Hich. L. 059: "The greatest rogue, under 
rirculIlstances supervised hy his neighhors. may silllulate the course of honesty; one of 
good principles and the fairc,t reputation IIlU:-' be utterly unworthy of credit in his state-

Louis\'ille N. A. & C. R. Co. t·. Frawley, 110 
Ind. 18. 26. 9 X. E. 594 (admitted); ll:;!)a. 
Board 1'. O'Conner, la. Ind. 622. a5 X. E. 
1006,37 N. E. 16 (same): Ia. 1887. State ". 
Archer. n la. 320. a2:3. a5 N. W. 241 «(Ox
eluded); 1899, State t'. Owens. lOn lao 1. 79 
X. W. 462 (excluded); 1907. State t·. Hoffman. 
1:34 la. 587. 112 N. W. lOa (excluded): Kan. 
1917, Colvin ". Wil;nn 1 0 Kan. 247 164 
Pac. 284 (a mltte • but not as a .. hard·ane
fast rule"; the admi:;sihility should bc left 
"to the oound discretion of the trial Court) ... 
Ky. 1859. Vance v. Vance. 2 :'letc. 581 (ex
rluded); I.a. 1886. St!ltl' V. Boyd. as La. An. 
:l74 (admitted); Md. 187~~, Da\'is r. State. as 
Md. 15. 49 (admis8ible); MCl88. IS2!). Russell 
t'. Coffin. 8 Pick. 143. 154 (excluded); 1856. 
Brown 1'. r.-1ooers. 6 Gray 450 (same): Com. 
V. Ingraham. 7 Gray 46. 48 (same); Mo. 
1850. State v. Cooper, 71 Mo. 436. 442 (oh
scure); 1919. Orris V. Chicago R. 1. & P. H
Co., 279 Mo. 1. 214 S. W. 124 (not admitted. 
after cross-examination to former statements 
suggesting lack of veracity; former ruling 
of the Court of Appeals re\;ewed and repu
diated); 1921. State t •• Ritter, 2SS :\10. :~81, 
231 S. W. 606 (Orris v. R. Co. affirmed); 
N. Y. 18·12. People V. Hulse. 3 Hill a09. 31a 
(excluded; no special exception allowed for 
rape cases; Cowen. J .. diss.); 1847. Starks ". 
People. 5 Den. 106. 108 (excluded); 1856. 
Stacy v. Graham. 14 N. Y. 492. 498. 500 (ad
mit ted; no precedenta cited; but here there 
were also admissions of corruption. and not 
merely self-contradictions); N. C. 18;4. Isler 
v. Dewey, it N. C. 14 (admitted): Ohio: 
1876. Webb v. State. 29 Oh. St. a51. 357 
(excluded; pointing out that "if the impeach
ing evidence should appear from the conduct 

of the witness. or his contradictor,' state-• 
mellt, made during hig examination ". his 
character would dearly be inadmissible. and 
yet the situation would be precisely the same) ; 
Or. 1874. Glaze v. Whitley. 5 Or. 164, 167 
(admitted); 1882. Sheppard t·. Yocum. 10 
Or. 402. 413 (o\'(~rruling the preceding de
eision. as representing an inferior rule); 
1898. First :-:at'l Bank ,'. Com. U. Ass. Co .. 
aa Or. 4a. 52 Pac. 1050 (excluded); Pa. 1839, 
I3raddee v. Brownfield. 9 Watts 1:?4. semble 
(excluded); 1853. Wertz r. May, 21 Pa. 274. 
27!) (same); S. C. 18a9. Farr r. Thompson. 
Che\'es 37. 39. 43 (admitted. as it is .. impos
sible to resort" to such testilUony .. without 
making a direct attack on the veracity and 
character of the witness"); 1860, Chapman v. 
Cooley. 12 Rich. L. 054. 658 (excluded; the 
preceding case being distinguished and in 
effect o\'erruled); 1888, State V. Jones. 29 
S. C. 201. 230 (excluded): 1897, State t. 
Rice. 49 S. C. 418. 27 S. E. 452 (excluded); 
Tc.£. 185 •• Burrdl r. State. 18 Tex. 713, 730 
(admitted); 1900. Renfro v. State, 42 Tex. 
Cr. 39:3, 56 S. W. 1013 (not allowed where the 
cross-examiner merely used the prior state
ment to refresh the witness' memory); 1903. 
Runnel8 t. State, 45 Tex. Cr. 440, i7 S. W. 45!! 
(admitted); Ft. 1840, State V. Roe, 12 Vt. 93, 
97, III (admitted); 1848, Paine v. Tilden, 
20 Vt. 554, 564 (same); 1848. Sweet v. 
Sherman, 21 Vt. 23, 29 (same); 1892, Ste"en
Bon V. Gunning's Estate. 64 Vt. 601, 608, 25 
A tl. 697 (salUe); IT a. 1877. George v. Pilcher. 
2S Gratt. 299. 311. 315 (admissible, where 
.. material facta" are the subject of the error); 
W. Va. 1899. State v. Staley, 45 W. Va. 792. 
32 S. E. 198 (admissible). 
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ments of some transaction. :\Ionomania is a state uf mind universally recugnized, and it 
may preclude one completely from the perception and narration of the truth. Intense 
ignorance or superstitioll, or sorneaffectioll, may produce the ~ame consequences. The great 
improbability of a narrative rna~' produce disbelief, without impairing' the confidence of the 
hearers in the probity of the narrator. A \\;5e and good lIlall may fail in his remembrance 
of any fact, and especially uf its attendant cireulIlstances. Surely, theil, character and 
('redit arc distinct things, and e\'cry assault 011 the ('rt-dit uf a witness docs not involve the 
imputation of pcrjury to him, nor, indeed, any reflection on hi~ reputation." 

• 

The latter view seems to be much more in harmony with the needs of the 
situation. Considering the usual remoteness of the inference as to moral 
character, and the minor \'alue of reputation-evidence in modern times, 
it is not worth while to climber the trial with it for :>0 trifling an occasion 
of usc. As a matter of rule, the various jurisdictions are tliddcd between 
the two dews. 

§ 1I0£!. Same: (5) After Contradiction by other Witnesses. Contradiction 
by opposing witnesses has for its purpose to show an error by the first wit
ness, so that fro III this error llHl~' be argued a capacity to commit errors upon 
other points as well (antc, § 1000). But here, as with the mode of impeach
ment just dealt with, it is only by contingcnc~' that Moral Character ll1a~' be 
thought to he reflected upon. Thus, thc sallle arguments pro and COli as in 
the foregoing :>ubject may here be raised, except that. sincc the insinuation 
against. :'Ioral Character is heTe more relllote, the grounds for treating it as 
in issue and admitting rebutting evidence of good character are weakerY 

§ 1109. I Th~ ca:;cs on bnth Hides are a~ by nIeckley. C. J.); IS!!7. Bell r. Statt'. 
rollows: Rligiund: ISOS. Durham t·. Beall- 100 Ga. 78, 27 H. E. 669 (esduded); 1899, 
mont. I ("amp. :!07 (a mere conflict or testi- Ander~on t·. H. Co., 107 Ga. 500. 3:3 S. E. 644 
mony: exduded); F,'deral: 1898. Spurr r. (excluded); Illinois: IS84. Tedells r. Sehu· 
U. Soo ;11 C'. C. A. 202. 87 Fed. 701 (exrludcd): mers, 112111. 263. 266 (excluded; sec quotation 
1!J02. &: ~. H. 5:3 sll/rra); Indiana: ISG:3. Pruitt 1'. Cox. 
C. c. c ; glJod 21 Ind. 1.5; John~()n r. State. 21 Ind. :!29 
opinion by ))"Y. J.); Alabama: 18053. Kewton (excluded); 1881, Presser r. State, 77 Iud. 
~. .Jl\ck~()n. :::: Ala. 3305, 3·B (admitted); 274. 280 (same); 1882, Braun v. Campbell, 
1875. l\Iohil" .I.: G. R. Cn. r. William~. M S6 Ind. 516 (same); ISS9. Louisdlle K. 
Ab. WS. 172 ,.,.':tduded; the prt'ceding caot' A. &: C. H. Co. v. Frawl(>y, 110 Ind. 18, 27. 
not dted); I",!).I. FUllderherg t'. Stllte. 100 9 N. E. li!l4 (s.'lDle); I01ca: 18S7. State r. . . 
Ala. 36. J.l So. h77 (exduded); 1\100, Turner r. Archer, 73 Ia. a:!O. 32:3, 3;; X. W. 2·11, st'1l1l1lr 
;;la1(', 124 Ab. ;j(l, 27 Sq. 272 (lIIere contra- (excluded); K"lIlucky: 1859. \'lInc,' t·. \':IIlC~, 
dictioll. not uSl'd to impeach, insufikient); 2 Metc. 581 (exdud('d); LouiBiana: 1895, 
\900. Bell T. St.ate, I:!·I Ala. 94. 27 So. 414 StJlt(' r. Desror,::es. 4S La. An. 73. IS SO. 912 
(exeludcd): 1901. Lu~k v. St.ate. 129 Ala. I, (admissible, where n direct conflict exists 
30 So. :13 (ba~turdy; compluin:mt's !'harnctcr and practically the integrity and veracity "r 
udmitt('d. art.l'r impeachment upun her nsser- the witnesses are im'oh'ed); .Uarylallll: 
tion that she har! nc! kept ('ompnny with IS69. Vernon ,'. Tucker, 30 Md. 456, 462 (ex-
other ml'n; hut thi~ w()uld he ju~tifiabIc under eluded); 1873. Duvis r. State, :18 Md. 15. 50. 
the princilJle or § lloo. allle); Cali/oTT/ill: 59, 7·\ (all:lwablc, after IL showing of error on a 
1908, Title Ins. &: Trust CO. T. Ingersoll. 153 material point; no authority cited; Stewurt 
Cal. I, 94 Pnc. 94 (uccounting as trustee; and Bowil', JJ .• dlss., citing the preceding 
defendant's good character of the defendant- case); Mllssaclwsrtls: 182!}. Russell w. Coffin. 
witness not admitted where only t'ontradic- to Pick. B3. 1.54 (excluded); 1855, Heywood r. 
tions or his testimony on minor points had Heed, 4 Gray 574. 57G, 581 (excluded; ul-
been introduced); Connecticut: 1833, Rogers though incidentall~· the witness appeared n~ 
... Moore. 10 Conn. 14 (excluded); Florida: fraudulent assignor of property); 1850. 
1886, Saussy v. R. Co., 22 Fb. :127, 330 (ex- Brown n. Mooers. 6 Gray -lSI (l'xl"luded; 
eluded); Geor(Jia: 1895, lIli1Jer v. R. Co.. (·\·en though knowl('dge of till' falsity "p-
93 Ga. 480. 21 s. E. 52 (excluded; good opinion peur~): Com. r. Ingraham, 7 Gray 4u, 411, 
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The mL'l:ed arguments of logic and policy for rejecting it are seen in the fol
lowing passages: 

1839, EARLE, J., in Forr y. Thompaon, Cheves S. C. 43: .. It is obvious that it [i.e. proof 
that the facts are otherwisc) ma:-' be resorted to without in the slightest degree impugning 
the veracity of the witness, so long as men view the same transaction in different lights, 
form different conclusions from the saDIe premises, pay more or less attention to the sanl(> 
occurrences taking place before their eyes, and ha\'e memories more or less retentive." 

1884. \Y.u.KEn. J .. in Tedcna v. Sch/ill/ers, 112 Ill. 203, 266: .. If the practice sanctionl'(l 
the calling of witnesses to pro\'e general character whenever a witness is contradicted. it 
would render trial;; interminable. The greater portion of the time of courts would be liable 
to be engaged in thc attack and support of the characters of witnesses. If permitted, each 
of the contradicting witnesses would ha\'e the same right; and not only 50. but all of the 
supporting witnesses on l'ach side contradicting each other would be entitled to the sail It.' 
privilege. It is thus seen that th(' rule must be limited to cases where witnesses ore called 
to impeach the general character of a witness; otherwise, instead of reachillg truth hy the 
verdict, it would tend to stifle it under a lorge number of side issues calculated to obscure 
ond not to elucidate them." 

1884, HOL."ES, J., in Oertz v. Fitchburg fl. Co .. l3i Mass. ii. i8: "The purpose amI only 
direct effect of the [impeaching) e\'idence are to show that the witness is not to be beliewd 
in this instance. Dut the reasun wll\' he is not to be believed is left untouched. That rna\' • • 
be found in forgetfulness on the part of th(>·witness. or in his having been deceived, or in 
any other possible cause. The disbelief sought to be produced is perfectly consistent \\;th 
an admission of his general C'haracter for truth, as well as for the other virtues; and until 
the character of a witness is assailed, it cannot be fortified by evidence." 

1'0 Court favoring admission seems to have attempted a reasoned justifica
tion of its policy; and the great majority of jurisdictions a~ree in excluding 
such evidence. 

§ 11l0. Same: Other Principles distinguished. The witness' good moral 
character, though it mar be inadmissible in some of the foregoing situations, 
may nevertheless be receh'able from some other point of "iew, particu
larly in a charge of rape (ante, § 62), seduction (ante, § 76), or defamation 

semble (inadmissible); 1884. Gertz t". Fit~h
burg R. Co.. 137 Mass. 77 (sec quc,tatioll 
supra); Nerc York: 1838. People 'to Hector. 
19 Wend. 569. 586 (excluded); 1842. People 
r. Hulse. 3 Hill 309. :1l3 (same); 184i. 
Starks v. People. !j Den. 106. 108 (same); 
North Carolina: 1854. l\Iurch r. Hurrell. 
1 Jones 329. 331. s"mblc (admitted); 1874. 
Isler v. Dewey. 71 ~. C. 14 (same); Oklahoma: 
1907. First National Bank r. Blakeman. 19 
Okl. 106. 91 Pac. 868 (excluded; I'xcept in 
special caoos. in the trial Court's discretion); 
Ort'oon: ISH. Glaze r. Whitley. !j Or. 164. 
167 (admissible); 1882. Sheppard 11. Yocum. 
10 Or. 402. 413 (by implication overruling 
the preceding decision); 1915. State r. Louie 
Bing. 77 Or. 462. 151 Pac. 706 (excluded): 

" Permsylrania: 1839. Braddee \1. Brownfield. 
9 Watts 124 (excluded; e"en though the error 
involve a falsity); Sauth Carolina: 183f}. 
Farr D. Thompson. Che\'cs 37. 43 (excluded); 
1860. Chapman r. Cooley. 12 Rich. 654. 660. 
wnble (aamej; 1892, State 11. Jones. 29 S. C. 

201. 230. semble (same); TCI/t/"~"ee: IS;~7. 
Hichmond T. Ri~hlllond. 10 Yerg. a·la. a-l.') 
(admitted; but here the argument W:1S Ill:. t 
there had been false ~wearing); Texa.<: bU·1. 
Texas &: P. n. Co.!'. Haney. 86 TelC. :loa. :!;; 
S. W. 11 (excluded): 1f}00. Jacobs r. State. 
42 Tex. Cr. 353. 59 S. W. 1111 (excluded): 
H114. McCue r. St:!te. i5 Tex. Cr. la7. 170 S. 
W. 280 ("xduded. e\'en though the witnesll is 
a stranger in the county. distinguishing tht' 
rule of § 1106. n. 2. all/c, Da\·idson. P. J .. 
di!!.'!., and attributing the opposite effect t<) 

Jacobs ~. State. BUlJTa); Vaillant: 1892. 
Stevenson D. Gunning's Estate. 64 Vt. 601. 
60S. 25 At!. 697 (excluded; in effect over
ruling the apparently oppo~ite ruling in 
Mosley 1). Ins. Co .. 55 \'t. 142. 152 (1882). 
where the error in\,oh'ed II perjury); Vir
oirtia: 1877. George r. Pilcher. 28 Gratt. 29~. 
311, 315 (admitted); l!'a"ltinqlon: 1896. 
State r. Nelson. 13 WWIh. 523. 43 Pac. 637 
(excluded). 
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(ante, §§ 66, 76). Whether the proof of the character shall be by reputation 
(post, § 160S) or by personal opinion (post, § 1980) involves still other prin
ciples. Compare §§ 55-79, ante, for the use of character other than in im
peachment of a witness. 

<~/ § llll. (B) Discrediting the Impea.chjng Witness; Cross-enmjning to 
LL.-RnworB of Misconduct. In the foregoing set:tions, the object of the evidence 

offered in support was to establish the witness' good character, in direct denial 
of its impeachment, by bringing other witnesses to testif~' to the good reputed 
character. But the existence of the bad reputed character may also be denied 
-ill directly, i.e. by discrediting the impeaching witness. This process raises 
certain special questions of its own. 
_ (1) One mode of doing it is to impeach the impeaching witness' own moral 

.' character, or bias, or other quality affecting credibility, thus making the im
peacher in turn an impeached witness. How far this can be done, with special 
reference to an impeaching witness, and to the necessity of ending the mutual 
recrimination at some reasonable point, has been already considered (ante, 
§ 89-1). -

(2) Another and more effective mode is to probe the grounds of the im
!p"eacher's Imowledge as to the other's bad reputation, by requiring him to 
'-.8pecifll the particular Tumors of lII'u;conduct, or statements of ind-ividllals, that 

have led him to assert the existence of the bad reputation. In theory, this 
rests upon the general principle (ante, § 994) that every witness may be dis
credited by exhibiting the inadequacy of his sources of knowledge. If a 
witness to another's bad reputation is speaking from a veritable knowledge of 
such a repute, he ought to be able to specify some of the rumored misconduct 
or some of the individual opinions that have gone to form that reputation. 
If he cannot do this, his assertion may be doubted: 

IGS4, Bradl.loll's Trial, 9 How. St. 'fr. 1127, 1170. Witness: "The Wednesday and 
Thur~day both, it was the common talk of the town all day long." WITHlNS, J.: "Name 
one that spake it to you." JJ'itness:" I cannot; it was the women as they came in and 
out of my shop, and as they went up and down the town." Counsel, Mr. Wallop: ":VIy 
lord, we leave it with your lordship and the jury; he swears he then heard such a report." 
WITHlNS, J.: "Do you believe that this man clln speak truth when he says it was reportel\ 
all about their town for two days before it was done, and yet cannot name one person that 
spake it?" Witlle.~s:" I keep a public shop, and do not take notice of everyone that COIll!'S 

in and out, to remember particularly." \VITHlNS, J.: "You heard it up and down the 
town, you say; surely you might remember somebody." 

1849, FLETCHER, J., in Baies v. Barber, 4 Cush. 109: "In point of principle it would 
seem proper to make this inquiry, because the \\;tness is called on to state what is the repu
tation of the person impeached, what is his character for truth by report, what is said as to 
his character for truth; and it may be very material and important to know from whom 
in particular the reports come, and what persons they were who spoke against the character 
of the person impeached. Upon such inquiry, it may appear that all the persons from whom 
the witness has heard anything against the pcrson impeached are his personal enemies, lind 
so situated in regard to him that their speeches and reports against him are entitled to no 
consideration whatever. The inquiry may also be proper in order to test the extent and 
means of information possessed by the witness in regard to the character of the party illl-
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peached for truth and veracity; by allo\\;ng such inquiry, it may perhaps bc madc to appear 
that the imputed bad character is wholly fictitious and got up for a particular purpose." 

1865, COOLEY, J., in Allllia v. People, 13 Mich. 51i: "There is no case where a thorough 
cross-examination is more important to an elucidation of the truth than where a witness 
is giving an answer to a general question which calls both for matter of fact and matter 
of opinion. If a witness can shield himself behind an answer so general that, even if false, 
the person who knows that fact cannot testify \,;th definiteness on the subject, we may 
well believe that bad men will frequently resort to this species of evidence wherr: the truth 
,,;11 not warrant it. And in nothing may parties be more easily mistaken than in judging 
of the general reputation of another for truth and veracity. They may either bc mistaken 
in assuming the speech of one or two to be the voice of the community; or they may con
found a reputation for something else with a reputation for untruth; or they may miscon
strue reports; or they may honestly be mistaken in regard to their import. Nothing is 
more common in practice than to see a \\;tness placed upon the stand to impeach the general 
reputation of another for veracity, when a cross-examination demonstrates that the reports 
only relate to a failure probably an honest one to meet obligations, while the party's 
real reputation for truth is above suspicion. Nothing short of a C'ross-examination which . 
compels the impeaching \\;tness to state both the source of the reports and their nature 
will enable the party either to test the C'orrectness of the impeaching e\'idence or to protect 
the \\;tness who is assailed, if he is assailed, unjustly." 

The objections to such an inquiry are, first, the consumption of time and 
confusion of issues, and, secondly, the multiplication of petty scandal and the 
creation of hard feeling between the impeached witness and the innocent 
third persons whose names are brought into the dispute against their will 
and whose remarks may have been made in confidence. The first objection 
is no more serious here than for other cross-examination of all sorts. But 
the second objection undoubtedly discloses one of the unfortunate and de
grading features of character-testimony. An answer, to be sure, is that, 

. since testimony based on personal knowledge is now almost universally ex
cluded (post, § 1980), and since reputation-testimony is notoriously so easily 
fabricated and its fabrication can be e:-'''}Josed only in this wa~', it would be 
inexpedient to destroy the only security against false impeaching testimony. 
The reply, howeyer, to this may well be that it is better to go back to personal
knowledge testimony rather than to give a monopoly to a kind so easily fab
ricated and so inseparable from the yice of retailing neighborhood-scandal in 
court. 

But the reasons above quoted are universally accepted (except b~~ a 
few Courts which do not appreciate the reasoning) j on cross-examination' 

spoken against the impeached witness, and (usually) as to what misconduct_ 
they specified.1 

§ 1111. I Except as otherwise noted. the 171; 1884. Jackson v. State. 77 Ala. 18. 24 
following rulings allow cross-examination as (whether he had not heard good reports from 
to the persons speaking against the impeached Borne. allowed); Connecticut: 1849. Weeks r. 
witness: Canada: 1900. Messenger v. Bridge- Hull. 19 COnt'. 377 (good opinion by Church. 
town, 33 N. Se. 291 (cross-examination of a C. J.); Florida: 1878. Robinson r. State, 16 
witness to bad reputation. as to the opinion of Fla. 835. 840; Georoia: Code 1910. § 5882. 
"individual neighbors". allowed); U. S. Ala- P. C. § 1053 ("opinions of single indi· .. iduals" 
bama: 1873 Sonneborn r. Bernstein. 49 Ala. may only be asked about "upon cross-exsmi-
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This kind of discrediting examination is to be distinguished from the pre
liminary direct examination which some Courts require before a witness to 
reputation may speak as qualified (ante, § 691). The principle beneath both 
is the same. But there the object is to ascertain whether he is a qualified 
",'itness at all, while here he has already qualified and spoken, and the object 
is to discredit the sources of his knowledge. 

Distinguish also the cross-examination of a witness to good reputation, con
cerning rumors of misconduct which he bas heard (dealt with ante, § 988); 
this rests on an application of the sume general principle, but it aims at the 
impeachment, not the support, of the impeached witness. 

(3) l\Iay the impeaching witness, after thus naming certain persons or 
reports, be contradicted and shown to speak incorrectly on those points? 
The answer to this is usually negati\'e,2 on the theory that the contradiction 
concerns a collateral point (antc, § 1004). But this result seems unsound, 
for the denial can usually be summary and effective, and the effect on the im
nation in seeking for the extent and founda-. when and the persons from whom the witnesse~ 
tion of the witne~s' knowledge"); I oU'a: had heard them, and. in short, everythiug 
1897, State~. Allen, 100 Ia. 7, 69 X. W. 27-1 which reflects the nature and general pte\'a-
(but here excluding questions in which the lence of the reputation"); Orc(}on: 1909, 
examiner himself specified certain persons); State v. Osborne. 54 Or. 289, 103 Pac. 62 (rape; 
Kentucky: 1902, Barnes r. Com., Ky. . defendant's witness to the woman's bad re-
70 S. W. 827 (and the answers nre of course pute. not allowed to be cross-examined to his 
not to be excluded hecause they involve UII- own knowledge of her good behavior; the 
favorable rumors); Mainc: 18·11. Phillips t'. Court mistakenly applies the rule of § 988, 
Kingfield, 19 Me. 375, aSl (" for how long a all/e, as to a sustaining witness. and ignores 
time, and how generally, the unfavorable the prest'nt rule); Yermo"t: 1858. Willard r. 
reports had prevailed. and from what person Goodenough, 30 Vt. 396 (" the eross-exami-
he has heard them"); Michigan: 1865, nation may extend to e\'ery matter of fact 
Annis v. People. 13 Mich. 511, 516 (allowing within the witness' knowh~ge bearing on the 
also questions as to what specific persons fact of the bad character to which he has 
said; see quotation supra); 1874, Hamilton testified"). 
~. People, 29 Mich. 173. 185, semble: Minne- Compare the rule about a dividcd reputation 
30ta: 1908, Harms r. Proehl, 10~ Minn. 303. (post, §§ 1612.1613). 
11(1 N. W. 587 (allowing inquiry, not only 21873, Sonneborn v. Bernstein. 49 Ala. 172; 
to the names of the persons. but also to their 1889. Robbins t'. Spencer, 121 Ind. 596, 22 N. 
statements); lIfi8si8sippi: 1884, Pickens t'. E. 660; 188-1, State v. Woodworth, 65 In. 141, 
State, 61 Miss. 563, 566; 1885, French~. 21 N. W. 490; 1905. Hofacre v. Monticello, 
Sale, 63 Miss. 386, 393; Missouri: 1850, 128 Ia. 239.103 N. W. 488 (Deemer, J.: "The 
Day v. State, 13 Mo. 422, 426, semble (ex- writer would be inclined tv adopt a contrary 
eluded: apparently treating it as an attempt rule.... But as there seems to be nothing 
to introduce hearsay); New Hampshire: sustaining such a [contrary) rule sa\'e an 
1838, State v. Howard, 9 "'. H. 487; 1851, unsupported remark of Profel',."Or W. in his 
Titus v. Ash, 24 N. H. 331: New York: 1827, new work on Evidence, § 1111, it is better. 
Lower t'. Winters. 7 Cow. 265; 1830. People perhaps, to follow the current of authority"); 
~. Mather, 4 Wend. 257, per Macy, Sen.; 1908, Harms v. Proehl, 10·1 Minn. 303, 116 
1835, Bakeman v. Rose, 14 Wend. 105, 110, N. W. 587; 1862, McDermott v. State, 13 Oh. 
18 id. 150 (here also direct examination al- St. 3. Contra: 1905, Johnson v. State, 75 
lowed, in the trial Court's discretion, because Ark. 427, 88 S. W. 905, 8emble (cited pOFt, 
the impeaching witness had volunteered the § 1117, n. 6); 1916, Johnson v. Ebensen. 38 
statement that some persons spoke for, and S. D. 116, 160 N. W. 847 (admitting it. 
some against, the other witness) ; North and approving the text above); 1913, Fort 
Carolina.: 1872, State". Perkins, 66 N. C.126; Worth Belt R. Co. ~. Cabell, Tex. Ci ..... 
Ohio: 1862, McDermott v. State, 13 Oh. St. App. • 161 S. W. 1083 (after testimony to 
335 (allowable to "ascertain from the wit- plaintiff's bad repute for truth and honesty. 
nesses their means o( knowing her general which the witness said was based 011 plain-
reputation, the origin and character o( any tiff's failure to pay his debts, plaintiff was 
and all reports prejudicial to her, the extent allowed to explain the (acts of his indebted-
to which those reports had prevailed, the time ness). 
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peaching witness' credit is so direct that it cannot be termed collateral (ante, 
§ 994). 

§ 1112. (C) Explaining away the Bad Reputation; (1) Reputation due to 
, etc.; (2) Witness' Veraciousness llnhnpaired; (3) Witness Reformed. 

Still another mode of meeting an impeachment of bad reputed character is, 
not to deny it directly by showing good reputed character, nor to deny it 
indirectly by discrediting the impeacher, but to explain it away by circum'.. 
stances which diminish its significance. on the general logical principle of 
Explanation (ante, § 34). 

(1) Conceding the reputation to exist, it may be argued that the reputa
tion is untrustworthy because it has originated in the malice of a few persons, 
or in specific facts of conduct which do not justify it. But this course is open 
to all the evils of contradiction on collateral points (ante, § 1002), and would 
not be allowed; 1 except so far as it can be pursued on cross-examination of 
the reputation-witness (according to § 111, par. 2, ante). 

(2) Conceding the reputation, in a jurisdiction where general bad char
acter is relevant (allie, § 923), it may still be claimed that the witness' repu
tation for the trait of veracity remains 1tnimpaired, so that the general bad 
character does not signify anything against his credibility. This seems to 
be generally conceded; 2 it does not invoh·e proof of particular facts, and there-
fore is not obnoxious to other principles (ante, § 979). . 

(3) Conceding the reputation, and the actual character as then indicated 
by it, the claim may be made that the witness has since that time reformed, 
and has exhibited and now possesses the disposition of a generally good or 
veracious man. This, so far as it can be shown by reputation and without 
going into particular facts, would seem to be allowable; 3 though usually the 
same purpose is practicnlly attained by simply adducing opposing witnesses 
to deny the bad character. 

B. REHABILITATION AFTER IMPEAClL\IEXT BY PARTICULAR ACTS OF 

MISCOXDUCT 
• 
I 

§ 1116. Denial of the Fact; Innocence of a Crime admitted on CrOS8- J 

examination or proved by Record of Conviction. There are but two ways, 
§ 1112. 1 1890. Hollingsworth v. State. 

53 Ark. 387. 393. 14 S. W. 1 (that the repu· 
tation was due to a specific yiec only. excluded. 
on the theory that "it would extend contro· 
versies beyond all reason" to permit ~uch 
iSsues to be raised. e\'en on cross-examination 
of the impeaching witnesses; the latter clause 
is unsound); 1830. People v. Mather. 4 Wend. 
N. Y. 257 (e\'idence was excluded, to ex
plain away e\;dence of a witness' bad repu
tation. that the reports against him originated 
from a particular body of men who had 
spread false rumors as to certain conduct; 
good opinion by Marcy. Sen.). 

: 1851. Wayne. J. (the others not touching 

the point). in Gaines v. Rel£. 12 How. U. S. 
555; 183S, People v. Rector, 19 Wend. N. Y. 
5G9, 579, 588; 1883. Anon .• 1 Hill S. C. 258 
(O'Neall, J.: "tho party in whose favor he 
has testified may inquire whether. notwith
standing his had character in other respects 
he has not presen'ed his charar.ter for truth. 
and if this inquiry is answered affirmatively. 
the jury may seize upon it as the floating 
plank in his general wreck. and believe him "). 

But compare the following: 1898. Barn
well v. Hannegan. 105 Ga. 396. 31 S. E. 116 
(must involve general cha.·acter only. under 
C. C. § 5293). 

> See the caseS cited P<JBt. § 1117. 
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§ 1116 SUPPORTING A WITNESS [CRAP. XXXVI 

as already noted, in which a witness' particular acts of misconduct can be 
proved to discredit his character, his own admission on cross-examination 
(ante, § 981), and a record of a judgment of cOll\'iction for a crime (antc, 
§ 980). Obviously, he cannot deny a fact shown by the former mode. l But 
may he deny a fact attempted to be established in the latter mode? The 
thing actually proved against him is the judgment of conviction; but is the 
judgment conclusive to establish the fact of the crime? 

(1) The technical fact that it is here used as between other parties ought 
not to be an objection; for it is not used against him as a party or as conclud
ing him in respect to a legal right. Moreover, if this objection does not pre
vent the judgment being offered in evidence, as it certainly does not, it neetl 
not prevent the usual effect of conclusiveness being allowed for it. It is 
therefore correct and not unfair to exclude any attack by other witnesses on the 
judgment. But the rule against prO\'ing particular facts by outside testimoll~' 
(ante, §§ 979, 1002) is not the proper ground for this exclusion; that applies 
only to the party offering to raise an issue; it cannot apply to exclude testi
mony in denial by one against whom testimony to a fact has been offered; to 
allow one party to adduce e\'idence and to forbid the other to refute it would 
be grossly unfair.2 

(2) This being so, and the judgment being conclusive, the witness' 
own denials of guilt, on re-examination, would be equally inadmissible;3 
though it has sometimes been thought, proceeding in part on the erroneous 
theor~: just noted, that they are receivable.4 

(3) But, in any event, may not a pardon for the crime be admitted 
as negativing guilt? If a pardon were alwa~'s granted on the ground 
of discovery of innocence, the answer would clearly be in the affirmath'e, 
especially since the objection of raising new issues by other witnesses is 
here practically obviated. But as a pardon has no such necessary sig
nificance (since it is usually granted for other reasons than innocence), 
Courts would probably be found excluding it,S on the analogy of the prin
ciple of § 980 ante. Nevertheless, it seems more proper to conclude that, 
since a pardon may signify innocence, it should be received. Certainly 11 

reversal of the judgment would be.6 

§ 1116. I See the cases in notes 3 and 4. the theory that it is the crime that impeaches, 
infra. but that the record of conviction is conclusive 

• For the right to eXJllain. see the next dec- of the offence). 
tion. Where the witness ha~ not admitted but • 1902. Reed v. State. 66 Nebr. 184,92 N. W. 
has denied the imputation on cross-examina- 321; 1878, Sims :I. Sims. 75 N. Y. 473 (on 
tion, there is no occasion to call other witnesses the theory that the conviction is used as 
to corroborate this denial: 1860. Tolman~. e .. idence of the crime. but is not conclusive 
.Johnstone, 2 F. & F. 66 (Cockburn. C. J., after in a civil case; and yet the opinion ill a pre-
consulting the other Judges). ceding passage maintains that it is ~he sentence 

a 1874. State v. Lang. 63 Me. 215; 1876. and not the crime that disqualifies); 1904, 
State v. Watson, 65 Me. 79; 1878, Corn.~. People v. Rodawald. 177 N. Y. 408, 70 N. E. 
Gallagher, 126 Mru!s. 55; 18&1, Gertz v. 1 (Sims v. Sims approved). 
Fitchburg R. Co .• 137 lIIass. 77. 80; 1897, '1904. Gallagher v. People, 211 Ill. 158, 71 
Lamoureux v. R. Co .• 169 Mass. 338, 47 N. E. N. E. 842. 
1009 (quoted in the next section); 1863, • 1899, State v. Duplechain. 52 La. An. 448, 
Gardner ~. Bartholomew, 40 Barb. 326 (on 26 So. 1000 (that the conviction had been sct 
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§§ 1100-114-11 AFTER E\IPEACH~lENT BY PARTICULAR ACTS § 1117 

§ 1117. Sa.me: Exp1a.in in g a.wa.y the Fact; Refonned Good Character in 
Support. Conceding the fuet of misconduct, as :-;ho\\'n by the witness' own 
cross-examination or by a judgment of conviction of crime, what explana
tions can be made, to diminish or repel the inference of bad moral character 
suggested thereb~'? 

(1) As against misconduct proved b~' either of the above modes, the infer
ence of bad character ma~' be met by testimony denying the fact to be in
ferred, i.e. by affirming the Icitnes.y' {food reputation. This kind of evidence 
has been ulread~' considered (ante, § 1106). 

(2) Again, equally after either of those modes of proof, the claim may be 
made that, while the moral character may then have been bud, as indicated 
by the fact of misconduct, ne\'ertheless the witness has reformed and possesses 
now a good character. This can certainl~' be done by the ordinary method 
of showing his present reputation; 1 and ma~' also properly be done (the ob
jection of confusion of issues not appl~'ing) by the witness' own statement 

• • Q 

011 re-exammatlOll.-
(3) After proof of a judgment of conviction, may the witness be a11o'\\'ed-\ 

to explain the cirCllInsianclw of the oifence, as extenuating the act and dimin-j 
ishing its significance? The conclusiveness of the judgment seems here to'.) 
be no objection. It is true that no issue could be allowed to be joined on the 
witness' explanations, and thus there would he no securit~· against false state
ments by him. ?\ewrthcless, having regard to the publicity of one's dis
credit on the stand and the necessity of guarding against the abuses of the 
impeachment-process and of pre\'enting the witness-box from becoming a 
place of dread and loathing, it would seem a harmless charit~· to allow the 
witness to make such protestations on his own behalf as he may feel able to 
make with a due regard to the penalties of perjury.3 
aside, and the case nolle prossed. allowed); 
and ~ee the intimations in cases cited allte, 
§ 980. 

§ 1117. I Cases cited ante. § 1106. and 
the following: 1S17, R. v. C\~rke. 2 Stark. 241 
(quoted allte. § llOil); H:iS6. Mynatt v. 
Hudson. 66 Tel(. 66. 68. 17 S. W. 396. 

• 1898. Tennessee C. 1. & H. Co. r. Haley. 
29 C. C. A. 328. 85 Fed. 5:34 tthat an ex
convict wni a .. trusty". nllowed); 1855. 
Holmes v. Stateler. 17 Ill. 453 (reform shown) ; 
1881. Conley v. Meeker. 85 N. Y. 61S. semh!e 
(coll\;ction fur crime shown; the witness' 
statement that he had reformed and led an 
honest and orderly life. admitted). 

• Accord: 1922. Hopper t'. State. - Ark.· • 
236 S. W. 595 (conviction for robbing a post
office; explanation of the circumstances 
allowed); 1899. South COy. & C. S. R. Co. v. 
Beatty. Ky. • 50 S. W. 239 (witness al
lowed to e::plain circumstanced of his arrest 
and conviction); 1900. State v. McClellan. 
23 Mont. 532. 59 Pac. 924 (explanation why 
he had been in jail. allowed); 1838. Chase v. 
Blodgett. 10 N. H. 22. 24. 

Contra: 1S!)7. Lamoureux r. R. Co.. 169 
Mass. 338. 47 N. E. 1009 (Holmes. J.: .. Upon 
redire('t. examination the witness was asked 
to state the cin·umstances. the e\'idence 
being offered to show the extent of the wick
edness in\'olvcd in the act. and to show the 
circumstances. Thi:; e\;dcnce wus excluded. 
Logically. there is no douht that c\idence tend
ing to diminish the wickedness of the act, like 
e\'idence of good character, which is admissible. 
docs meet. as far as it goes. the e\'idenee af
forded by the conviction. since that discredits 
only by tendin~ to show either general bad 
character, or bad character of a kind more or 
less likely to be associated with untruthful
nes~. Ne\·ertheless. the conviction must be 
left unexplained. Ob\;ously. the guilt of the 
witness cannot be retried. It is equally im
possihle to go behind the sentence to determine 
the degree of guilt. Apart from any technical 
objection, it is impracticable to introduce 
what may be a long investigation of a wholly 
collateral matter into a case to which it is 
foreign, and it is not to be expected or allowed 
that the party producing the record should 
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§11l7 SUPPORTING A WITNESS 

(4) When, by the allowable process (ante, § 981) of que.~tioning upon cr088-
examination, discrediting facts are brought out, there is usually but one type 
of fact that admits on principle of any explanation, i.e. whose force may be 
obviated, not by denial, but by the production of other facts, namel;y, the 
admission of an htdictm,eni or arrcst or other charge of misconduct. In the 
jurisdictions where this is allowed to be brought out on examination (ante, 
§§ 9R2, 987), it is no more than fair that the witness should be allowed to ex
plain that the arrest or charge was unfounded; for the arrest or indictment 
is only an ' ex parte' mode of inducing belief in the objective faet, i.e. the 
misconduct itself. But it would introduce all the evils of collateral issues 
(ante, § 979) if the showing were allowell to be made by extrinsic testimony; 
moreover, as the original fact is brought out on cross-examination of the 
witness himself, fairness is satisfied by confining thc explanation within the 
limits of a re-examination of the witness himself.4 

(5) As fer other facts drawn Ollt on cross-cxamination, supposing them 
open to any real explanation, it would doubtless be desirable to allow, in the 
trial Court's discretion, such explanation of them by the witness as seems 
worth listening to and does not require too much time.s In the same way, 

also put in testimony to mept the explanation 
ready in the mouth of the con\'ictcd person. 
Yet. if one side goes into the matter. the other 
must be allowed to also "); 1913, O'Brien v. 
Boston Elemtcd R. Co .. 21-1 Mass. 277, 101 
N. E. 365 (":-io evidcnce is compotent to 
explain the circumstances of the particular 
crime"; but counsel ruay argue hypothcti
cally on the principle of § 1::;07, /lO.l); 1912. 
Smith r. 8tatc. 102 l\Iis~. 330. ,59 So. 96; 
1921. Fowler t·. State, ::;9 Tex. Cr. 623, 232 
S. \V. 515 (witncss' explanatif)n that he had 
beC'1l acquitted on the ground of sclf-defeCl('e. 
held improper) . 

• Ena. 1795, n. r . .Jackson, Duhlin, Ridge
way's Rep. 63, 87 (the witness was asked 
whether he had been tried for perjury, :md 
was allowed to explain that he had been ac
quitted and on what grounds; here a witness 
to corroborate him as to these facts was ulso 
admitted); 1834, R. v. Nocl. G C. & P. 3aG 
(thc witness having been charged with keeping 
a gaming-house. he was allowed to explain 
that he was innocent); U. S. Ill. 1916, People 
v. Simmons, 27-1 Ill. 528, 113 N. E. 887 (a 
witness who had been indicted for perjury 
at a former trial was ca\1ed, and the fact of 
the perjury was made known; held that the 
defendant was entitled to ask for the witncss' 
explanation of his reason for chnnging his 
testimouy); I1Id. 1912, Neal v. StIlte, 178 Ind. 
154, 98 N. E. 872 (after the witness has on 
cross-examination answered negatively to 
questions about attempts to kill other persons, 
etc., he may not on re-direct examination 
explain the actually innocent complexion 
of the acts referred to in the questions; this 
is theoretically sound, but practically un-

fair; though the cros5-Cxaminer cannot pro\·e 
the (acts in contradiction, yet the insinuation 
is often equally effective (allie, § 983, post. 
§ 1808), and the re-examination is the only 
means of removing its insidious effect); .lIich. 
1S82, Driscoll v. Peuple. 47 Mich. ·117,11:-:. W. 
221 (explaining the reasons for an arrest al
lowed); Teflll. 18\.12, Hill 1>. State, 91 Tenn. 
521, 523, 19 8. W. 67·1 (protestation of inno
cence of an offence for which witness hnd 
been indicted, "liowcd); Tex. 1902, Stewart 
v. State, Tex. Cr. ,67 S. W. 107 (witnes~ 
allowed to state the disposal of indictmentd 
uscd to discredit him. but not to explain the 
details of the charges); 1920, Ray v. State. 
88 TelC. Cr. 196, 225 S. W. 523 (homicide; 
the prosecution having proved on defendl\nt'~ 
cross-examination an indictment for theft; 
defendant's testimony to further proceedings 
ahowing his innocence, admitt.ed); VI. l!lOI, 
McKinstry v. Collins, 76 Vt. 221, 56 AU. 985 
(assault; plaintiff's explanation of his plea 
of guilty to a charge of assault on the same 
occasion, allowed on re-exllmination). 

• 1899, Sayles v. Fitzgerald. 72 Conn. 391, 
44 Atl. 733 (to show bias, pluintiff testified that 
defendant's wit!les.~ had been discharged by the 
former for drunkenness; plaintiff'~ testimony 
on cross-examination as to specific acts of wit
ness' drunkenness, allowed to bc contradicted 
by witness); 1898, Ellis v. State, 152 Ind. 326. 
52 N. E. 82 (testimony" in excuse and extenu
ation ", excluded); 1886. State v. Starnes. 94 
N. C. 976, semble (allowing explanation o( par
ticular misconduct; bu t· here the question put 
on was otherwise objection
able); 1922, Polk v. State, 1'elC. Cr. ,238 
S. W. 934 (seduction; tile complainant al. 
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§§ 1100-11441 AFTER IMPEACH:ME~T BY PARTICULAR ACTS §1117 

where such facts have improperly been received or insinuated 011 the cross
e:r.amination of a supporting witness to the good reputation of the impeached 
witness (anie, § 988), an explanation or a denial from the impeached witness 
himself should be allowed, because the opportunities for abuse in that use 
of cross-examination are great and every means of counteracting them should 
be freely allowed.6 

C. REIJABILITATIOX AFrER hIPEACIntEl'.1' BY BIAS. IXTEREST, SELF

CONTRADICTIO~, AmnssIOXS 

§ 1119. Denial of the Fact; Explainjng away the Fact; Putting in the Whole 
of a. Conversa.tion, etc.; Good Character in Support. The modes of rehabilita
tion after impeachment by evidcll('c of bias, interest, or self-contradiction. 
are better considered elsewhere. A brief summary hcrc suffices: • 

(1) A denial of the fact of bias or the like. by other testimony, is always 
allowable; for any testimony of the opponent admissible tll provc a discred
iting fact must of course in fairness be allowed to be met by testimony dl>ny
iug the alleged fact. The only apparent (not real) exceptions could be the 
cases of proof by record of cOll\'iction (where the prineiple of conclusinness 
of judgments applies) and of cross-examination by the opponent; but the 
former doc:; not here come into usc, and the latter invokes the rule in regard 
to improper contradictions on collateral matters (dcalt with anie, § 100i). 
and in regard to self-contradictions on collateral matters «(leait with ante, 
§ 104(3). 

(2) The modes of explaining away impeaching f<lets of the present sorts 
are considered already elsewhere, including their application to c\-idence 
of Bias, Interest, or Corruption (ante, §§ 952-9(30); to evidence 01' Self-Con
tradictions or Inconsistent Statements (allie. §§ 1044-1O·!(i); to evidence of 
Admissions (ante, § 1058); and in regard to all of these, b~' offerin~ good 
character in support of the impeached witness (anie, §§ 110i -1109). 

There remains now to be considered the method of supporting a witness. 
after any kind of impeacluuent. b:, prior consistent statements: 

D. RElIABILITATIO~ BY PRIOH COXSISTElI.1' STATE~fElI.1'S 
1. Witnesses in General 

§ 1122. General Theory. Under the head of Explanation, in dealing with 
the various modes of Impeachment (by Character, Bias, Interest, Corrup
tion, Contradiction, Self-Contradiction), it would have been logically proper 
to consider, with reference to each of these modes, how far the effect of the 

Ir,wed to cull other witnesses to disprove acts S. W. 905 (umble. charges brought out by an 
of unchastity insinuated on her cross-examinll- impeaching witness to character, mny be 
thn). denied in rebuttal, if no rule of estoppel 

Compare the rule for c!lrative incleran- applies); 1882. Abernethy 1). Com., 101 Pa. 
rirs (antc, § 15); and the rule for a witness' 322, 328 (where. on cross-examination of a 
right in general to t'oluntcer explanations (ante, witness to good character, derogatory facts 
§ 785). had come out, nn explanation of thew wa9 !l1-

• 1905. Johnson r. StatC'. 75 Ark. 427. 88 lowed in answer). 
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§ 1122 SUPPORTING A WIT~ESS [Ca<\.p. Xx""\.v1 

impeaching evidence might be explained away or rebutted b,Y the circumstance 
that the witness had, at a former timc, told a consistent or similar stor\' . • 
Whether he could in this manner efl'eet anything towards rehabilitating his 
credit must depend on the kind of impeaching eddence that has been offered; 
for c1earl~- this mode of explanation may be relevant and forceful for some 
kinds of impeaching facts, but not for others. It is, howewr, more com'en
ient, for the sake of clearness and comparison,· to consider the nuious uses of 
this kind of cxplanator~' eddence here in one place. 

§ 112:3. History. Down through the 1700:5 the notion prevailed that a 
witncss could always be cOI'l'oborated, withuut any limitation, by the cir
cumstance of having made at other times statements consistent with the 
testimony delinred by lJim in Court. This practice was based on a loose 
ilBtincti\'c logic, popular enough to-day, that tllere is some real corrobora
th·c :-;\lpport in such eddence; and thc only objection then thought of was 
the Hearsay rule. l This rule does not in truth appl~' to prohibit such ed
dcnl'c (post, §§ 11:31, 1792), as is now clearly understood; but thcre are other 
unc! seriolls objcctions to its indiscriminate admission in chief, and before any 
impeachment whate\'Cr. These ohjections began to be felt and offered by 
the end of the 1 iOOs; 2 bllt it was not until the 18005 that any definite dis
eriminatiollS wert' settled UpOJl and accepted. E\'en to-day there is much 
diffcrcncc_ofjudicial.opinion as to the extent to which such evidence may be 
considered. . 

§ 112.f. Offered (1) in Chief, before any Impeachment. When the witness 
has merely testified Oil uUL..:Lexl!.rni!1ation, without an)' i}npeadUlient; proof 
of consistents.tatclIlI'nts is unnec:~ssru:y -a-ii~r \:ailie-Iess.- The witness is not 
helped b~' it; for, C\'cn if it is an improbable or untrustworthy stor~', it is not 
ruaue mure probable OJ' more trustworthy by any number of repetitions of it.'· 

§ 1123. I Auk 17::!(j. Gilhert. E\'idenre, 
OS. 1,,0 ( .. Though hear:my m~ly not be al
lowed as dire(~t CViUl'IH'C, yet it Illay he in 
corroboration flf :l. Witll(>~S' t4~stirnon,r. to slunv 
that he affirmed the sallie thill!!: before on 
other oceasjllns and that the witnes, is still 
con:;istellt with IJim,,,lf; [he thell makes 
lin exception fur (orllll'r sworn tl.'stimony.] 
for if n man be of that ill lIIilld to swear 
falsd\'llt Hlle trial. he tn:n- \\'pll do the s:lIlle on • • 

the other on the S:HlW illduccments; hut what 
n Ulan says in dist'ourslJ without premedita
tion or expectation of the cause in question is 
good eddclIl'e to support him"). The fol
lowing illstalll'es OC('ur: lGig. Knox's Trial, 
7 How. St. Tr. 7li3. i!lO; 169a. Sir ,John 
Frcind's Trial, 13 How. St. Tr. :12; li5:!, 
S'luires' Trial, 19 How. St. Tr. 2iO; 1 i54, 
Canning's Trial, 19 How. St. 'fro :1ll7 (of u. 
dcfend"nt not testifying); \ iGi, Buller, 
Trials at ::\isi Priu~. 29-1 (like Gilhert); 1 i70. 
B(;ston :\Iussucre Trial, Chandler's Amer. 
('rilll. Tr. I, 303, all\; und cases cited in 
§ 13fH, pu~t (history of the I1eursay rule). 

Lutterell t'. RcyneIl, 1 ~Iod. 282 (16i1), is 
usu:llly cited as un instance of the old rule; 
yet apparently it represcnts 3n uspect of 
thl' rule still acknowledged 3S law, namely. 
that an accomplice's similar statements, made 
before promisc of purdon, arc U(.!I:>::;'~siblc to 
rebut the inference that his tc~;.jmony WU9 

composed under influent'e of the promise 
(post, § 1128). 

• 1776. Halliday ~. Sweeting, cited 3 Doug. 
E1. C. W3 (former consistent statements. ad· 
mitted ut the trial; but held inadmissible all a 
motioll for a !Jew trial). The MS. cases cited 
by McNally (Evidence, 378} indicate that in 
Ireland. by 1795, the admission was being 
frequently opposed; but it was main~uined 
through the century. 

§ 1124. 1 In point of exact psychology, 
this rnn,· not he the ca~e. Sec the material9 

• 
collected in the prescnt nuthor's .. Principle 
of Judicial Proof, as given by Logic, Psych"l. 
ogy. and General E:cpericnce, and illustrated 
ill Judicial Trials" (1913), § 290. 
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§§ 1100-11-1-1) jW PRIOR CONSISTENT STATEl\lENTS §1l24 
• 

Such eyidence would be both irrelevant and cumber.some to the trial; and 
is rejected in all Courts.2 . "--' 

lS3i3-:~hoRY, J.', iIi-EllicCl/t \::...l'.cru:I,)Q.P~,t .. ,43D: "His testimony under oath is better 
evidence than his confirmllfory declarations not under'oatlf;-aJid-theTep~tition6r his asS(~r-
don docs·norr-~·liis·'~redibilitv:further, if so far as his oath." '.' 
'- . - ... . 
ISi8, Ih:ADE, J., ill -Stale \'. Pariah, i9 N. C. 612: "It can scarcely he satisfactc.TY to • 

any wind to say ~hnt, if a witness testifies tu a statement to-day under oath, it strengthens 
the statemcnt to prove that he said the same thing yesterday when not under oath ••.. 
The idea that the mere repetition of n story gives it an;y force or pro .... es its truth is con
trary to common observation and experience that n fabehoo(J may he repeated as often as 
the truth. Indeed it has ne\'er heen supposed by an~' \\Titer or judge thut the repetition 
had any force as substantive evidence to prove the facts. but onl:-' to remove an imputation 
upon the witness. . .. If he stood beCore the court unimpeached, it was unnecessary and 
mischie\'ous to encumber the court amI oppress the defendant \\ith his garrulousness out 
of court and when not on oath." 

§ 1125. Offered (2) after Impea.chment of Moral Character. When a bad 
rcputation.1oL\:~raci!y h~s. h~_~~. ,iI~!ro~,~c!~_~!? i~~p_~~ih!,_pr~~I~f~on~istent 
statel1lents .. is.equally:jrr.~.Ie,,=~p .. t and' useless. Even assuming the existence - .... -...... 

, Accord (and many of the cascs in the en
suing sections also concede this): En{}. 1 i83. 
R. I'. Parker. 3 Doug. :?4::? (excluded; but 
this case say~ nothing as to the (~onditiun~ on 
which to-day ~uch evidellce is recognized as 
admissible); 1811. Redesdal(·. M. n., in 
Berkeley Peerage Case, ad cited in Phillipps. 
El'idence. 5th Am. lid,. 307 (not admissible 
for .. confirming" testimony); U. 5. Fed. 
1858, U. S. v. HollJ1e~. 1 Cliff. 10-1; .·\la. 1895. 
Chilton r. Statl'. 105 Ala. 98. 16 So. i9i; 18!l5. 
Sanders r. State. 105 Ala. 4, 1U So. \135; 1897. 
James v. State, 115 Ala. 83. 22 So. 5ti5: 1900. 
Bennett v. State, J.()O Ala. 25. 49 So. 29G: 
Cal. 1895, People v. Sduuitt, 106 Cal. 48. 39 
Pac. 2().l; Shamp t. White. 106 Cal. 220. 3\l 
Pac. 537; Cunn. 1830, State r. DeWolL 8 
Conu. 93, 100 (left undecided); IS96. Builders' 
Co. v. Cox. 68 Conn. 380. 3G Atl. 7U7 (:!x
eluded); 1898. llaxter v. Camp. 71 Conn. 2·15. 
41 At!. 803 (same); 1900. Palmer v. Hartford 
D. Co .• 73 Conn. 182, 47 Atl. 125 (same); 
Ill. 1919. People r. Foster. 288 Ill. 371. 1:?=3 
N. E. 534 (burglary: It witness' written 
sales-report, confirming his testimony, ex
cluded; such statements admissible ouly 
\Vhen .. a part ai thc • res gestro' or made in 
the presence of the otlwr party"; nD prier 
rulings cited); Ind. H;37. CDffin v. Anderson. 
4 Blackf. 395. 398; 1882. Bristor v. Bristor, 
82 Ind. 27€}; Ky. 1871. Sullivan v. Norris. 
8 Bush 519 (deposition); 1898. Franklin 1'. 

Com., 105 Ky. 237. 48 S.'W. 1:86; La. IS9!J. 
State .". Carter. 51 La. An. 442, 25 So. 385; 
1903. Stat~ .". Wheat. 111 La. 860, 35 So. 955; 
life. 1831. Ware t'. Ware. 8 Greenl. 55; 1853, 
Smith t'. Morgan. as Me. 468; 1875, Side
linger t. Bucklin, 64 Me. 371; Mass. 18-16, 
Deshon 11. Ins. Co .. 11 Mete. 199. 209; 186S. 
Com. v. James, V!l :-'1,,:;,. 4:Js. 440, ,c'IIIble: 

VOL. U-U 

1897. Burns v. Stuart, 168 Mass, 19,46 N. E. 
399; .lli.~s. 1901. Williams I'. 81.'\tc. i9 Miss. 
555. 31 So. Hli; 1904. Bovd r. State, 84 
Miss. 4l-l, 36 So. 525; .'f~. 1883. State 1). 

Grant. 79 !'olo. 113. 13:3: Mont. 1903. Farleigb 
v. Kelley. 28 Mont. 421. 72 Pac. 756 (absent 
IIttesting witness); ,\'. C. 1878, State v. 
Parish. i9 N. C, 610; 1897. Burnett v. R. 
Co .. 120 N. C .. 517. 26 S. E, 819: Rittenhouse 
t'. R. Co., 120 N. C. 544. 26 S. E. 922; N. Y. 
1820. Jackson r. Etz. 5 Co,,:, 3]-1. 320: 1834. 
People ~. Yanl'. 12 Wend. is; 18,10. Robb ~. 
Hackley. 23 Wend. 50: 19QO. PN)lJlli r. Smith, 
Hi2 N. Y. WO. 56 N. E. JODI; Oklo 1916, 
Jackson ~. State. 12 Oklo Cr. 40G. 1,,7 I'llc. 
946 (citing the abov!) text with approval); 
Pa. IS2<'. Henderson ~. Jones. 10 S. & R. 322, 
32-1: IS35, Craig r. Craig. 5 Rawle 91; 1847. 
l\1cKce r .. Jones. 6 Pa. 425, 429; 1877. Hester 
t. Com .• 85 Pa. 139. 15S. 8e1n/,/c; 1890. Crooks 
1'. Bunn. 136 Pa. 3GS. 371. 20 At!. 529; 1897, 
Fr:lZer v. Linton. 183 Pa. 186. 38 A tl. 589; 
1904. Ranck t'. Brackbill. 209 Pa. ·190. 58 At!. 
884; S. D. 1903. Tenney v. Rapid City. 17 S. 
D. 283. 96 N. W. 96; Tenn. 1852, Nelson.". 
St:lte. 2 Swan 23i. 258 (the accused's or a 
witness' deposition before the examining mngis
trate. not to be read for him); lOIS, Dietzel 
v. State. 132 Tenn. 47. 177 S. W. 4i (murder); 
l't. 1013. State 1>. Turll!Y. 87 VI.. IG3. 88 Atl. 
5G2: 1917. Phelps r. Utley. 92 Vt. 40. 101 
Atl. 1011 (crim. con.; testimony to the co
respondent's nen'OUB ,~onduct. as corrobo
roth'e of her testimony. exduded; this is 
far-fetched); 'i'a. 1901, Repass r. Richmond. 
99 Va. 50S, 39 S. E. 1 GO; HI::! 1. Gallion &; 
Gregory r. Winfree, 129 Vn. 122. 105 S. E. 
539 (commission on sale of lands; plaintiff's 
own testimony to former consistent state
ments. excluded). 
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§ 1125 SUPPORTING A WITNESS [CHAP. xx..\:Vl 

of the bad character alleged, a depraved witness may well have repeated a 
story consistently. The bad character indicates some probability of untrust-
worthiness; the evidence of repetition does not attempt meet the charge 
of bad character or diminish its cfi'cet, but evades it rting with the 
irrelevant fact that the witness has been consistent. a few Courts 
have seen fit to admit the evidence. l 

• 

__ § 1126. Offered (3) after by Inconsistent Statements. The 
/ field in which the controversy is and the opposing reasons 
! most plausible is that of impeachment by Prior Incon3istent Statements (ante, 

J_. ___ § 1017). 

On behalf of the admission of the supporting evidence, the earlier and con
ventional argument is that if a contradictory statement counts against the 
witness, a consistent one should count for him a bit of loose logic which is 
natural and plausible: 

1815, TILGmIA's, C. J., in Pac!"'cr v. Gonsalus, 1 S. & R. 536: "Both being without oath, 
one [statement] is as good as the other, and the jury will judge of his credit on the whole." 

1879, S~IlTIl, C. J., in Jones v. Joncs, 79 N. C. 2-19: "The admissibility of pre\'ious cor
respondent accounts of the same transaction to confirm the testimony of an assailed witness 
delivered on the trial rests upon the obvious principle that, as conflicting statements impair, 
so uniform and consistent statements sustuin and strengthen his credit before the jury. . . . 
Again, the accuracy of memory is supported by proof that, at or near the time when the 
facts deposed to have transpired and were mind of the witness, he gave the same 
version of them that he testified to on 

The answer to this argument is simply that, since the self-contradiction is 
conceded, it remains as a damaging fact, and is in no sense explained away 
by the consistent statement. It is just as discrediting, if it was once uttered, 
even though the other story has been consistently told a score of times. This 
answer has weighed with many Courts: 1 

1835, GlBSO.s, C. J., in Craig v. Craig, 5 Rawle 97: "As 
tended that they disprove the fact of [self-]contradiction, or 

it cannot be pre
they remove the impu-

§ 1125. 1 The cases on hoth sides are as 
follows: .'i/a. 1873. Sonneborn v. Bernstein. 
4ll Ala. 168. 171 (admitted); Cal. 188S, Mason 
r. Yesl.:il. 88 Cal. 396. 308. 26 Pac. 213 (ex
c1uded); Iowa: 1868. State r. Vincent. 24 
Ia. 570. 574 (excluded); Ill. 1853. Gates 
r. People. 14 1II. 433. 438 (left undecided); 
1873. Stolp t'. Blair. 68 III. 541. 543 (ex
c1uded); Mr. 1875. Sidelinger r. Bucklin, 
G-! !\le. 3i3. 375 (excluded); N. Car. 1849. 
State r. Dove, 10 Ire. 460. 473 (admitted); 
1854. March v. Harrell. 1 Jones L. 329 (same); 
State r. Thomason. 1 Jones L. 274 (same); 
Pa. 1823. Henderson t' •• Joncs. 10 S. & R. 322 
(admitted); l't. 1839. Munson t·. Hastings. 12 
Vt. 346. 347. 350 (excluded. after impeach
ment as to no knowledge of a Supreme Being 
or of the obligation of an oath); 1841. Gibbs 
v. Linsley. 13 Vt. 208. 215 (same; general bad 
character) . 

In New York the e\'idence was at first 
receh'ed: 1826, Jackson v. Etz. 5 Cow. :314. 
320; 1834. People v. Vane. 12 Wend. 78; 
1838. People v. Rector, 19 Wend. 569. 583 
(admissible after .. general impeaching ed
dence") ; but later decisions repudiated 
these: 1840. Robb 11. Hackley. 23 Wend. 
50. 

Besides the above Courts, those mentioned 
PMt. § 11:~0. which admit prior consistent 
statements after" any impeaching e\-idence" 
would of course admit them aftet· an impeach
ment of general character. For their use 
after impeachment by particular crimes. see 
post, § 1131. 

§ 1126. 1 This latter argument is unsound. 
for no one has ever thought of requiring that 
the consistent statements. to be admissible. 
should have been made freshly after the event: 
except in rape ca:<cs (llo.~t. § 1134). 
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§§ 1100-1144] BY PRIOR COXSISTENT STATElIIlEXTS § 1126 

tation of inconsisten('y; for it follows not, bccausc the witness had sometimcs told the tale 
delivcred by him at the bar, that hc had ncvcr told a different one. If it be supposed that 
they rebut the inference to be drawn from the fact of contradiction by decreasing its force, 
they still leave the witness more exposed thm. "ver to the charge of \'acillation; and how 
he is confirmed by being left in a predicament S0 infavorable to his veracity is not easy to 
comprehend." 

1858, BIGELOW, J., in Corn. v. Jenkins, 10 Gray 488: "It did not relieve the difficulty, 
or in any degree corroborate the last story told by the witness, to show that previously he 
had made similar statements of the transaction. . ., The utmost that could be claimed 
for it in this view would be that it rendered the last statement more probable and worthy 
of credit, because, although the witness had made a contradictory statement, he had !nade 
another statement similar to those to which he had testified before the jury. But such a 
corroboration is altogether too slight and remote; indeed, if admitted and followed out to 
its legitimate results, it might properly lead to a protracted inquiry to ascertain which of 
the two statements had been made most frequently by the witness; and when this was 
determined, then it would be necessary to ask the jury to believe the witness if he had re
peated the statement made before them a greater number of times than the contradictory 
one which had been provcd to impeaC'h his evidence. It is obvious that such a course of 
inquiry would furnish no mcans by which the credit due to the testimony of a witness could 
be satisfactorily ascertained." 

But this answer, forceful as it seems at first sight, is itself in one respect 
based on a fallacy. "The imputation on his veracity," says Mr. Phillipps,2 
and others use similar term~, "results from the fact of his having contra
dicted himself, and this is not in the least controverted ... by the evidence 
in question." But is it a proved fact that he has uttered the self-contradic
tion? And may not the consistency of his other statements help with the 
jury to controvert the assumption that he did utter the contradiction? The 
jury have still to determine whether they will believe the witnesses who say 
that he did in fact utter it; and if his consistency at other times can assist 
them in reaching a conclusion upon this fundamental point, it is relevant. 
That it may so assist them has been clearly pointed out by a few Courts: 

1871, COOLEY, J., in Stewart v. People, 23l\Iich. i4: "This qucstion appears to us to be 
one of no ordinary difficulty. If it were an established fact that the witness had made 
the contradictory statements, we should say that the supporting evidence here offered was 
not admissible. If a witness has given different accounts of an affair on several different 
ocC'asions. the fact that he has repeatcd one of these accuunts oftener than the opposite one 
can scarcely be said to entitle it to any additional ('redence. A man untruthful out of court 
is not likely to be truthful in court; and where the contradictory statements are proved, a 
jury is generally justified in rejecting the testimony of the witness altogether. But in 
these cases the evidence of contradictory statements is not reccived until the witness has 
denied making them, so that"an issue is always made between the witness sought to be 
impeached and the witness impeaching him. The jury, therefore, before they can dcter
mine how much the contradictory statements ought to shake the credit of the witness, are 
required first to find from conflicting evidence whether he made them or not. . .. Now 
there are many cases in which, if evidence is given of statements made by a witness in con
flict v.;th those he has sworn to, his pre\'iolls statements should not only be received in 
support of his credit, but would tend very strongly in that direction. If, for instance, the 
witness is himself the prosecutor, and has already mucic sworn complaint, there cOlild be 

t Evidence, 6th Am. ed., 307. 
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no doubt, we suppo~e, that thl' pendcncy nf thi< I'omplaint, its contcnts and thl' relation of 
the witness to it, might be put in evidence. and that thc~' would raise n ;;trong probability 
that the testimony as to conflicting ac{'ount~. as having hecn givcn ahout thc same timl'. 
was either mistakcn or corrupt. Suppo~e I' .,erson to he tcstif~'in~ in a casc in which hc had 
spent a considerable period of timc and a· .rge sum of mon('), in pursuing an allcged criminal 
to com'iction, and he is confronted wi'.': evidence of his own conflicting stntements; the rule 
would be exc('edingly unjust, as well as unphilosophical. which should preclude his shO\\;ng, 
at least bv his own evidence, such circumstances of his connection with the case as would • 
make the impeaching evidence appear to bc at war with all the probabilities. And other 
cases may renclil~' be supposed ia which, under the peculiar circumstances, the fact that the 
witness has always previously gi\'en a consistent account of the transaction in question might 
well be acccpted hy the jury as almost conclusive that he had not varied from it in the single 
instance testifierl to for the purpose of impeachment. It is impossible to lay down any 
arbitrary rulc which could he properly applied to every case in which this question could 
arise; but we think that there are some cases in whi(.'h the peculiar circumstances would 
render this species of evidence important and forcihle. The tender age of the principal 
witness might sometimes be an important consideration; and the fact that the previous 
statement was put in writing as it was in this instunce - at a time when it would be rell
sonahly free fl'oll1 suspicion might yery well be a ('ontroIIing circumstance. \Ve think the 
circuit judge ought to ue allowed a reasonable discretion in such cases, and that though 
such evidence shoul(l not generally be receiwd, yet that his discretion in receiving it ought 
not to be set aside except in It clear case of ahuse." 3 

This argument seems unanswerable. It does not deny the correctness of the 
preceding argument, which points out that a consistent statement docs not 
explain a way a self-contradiction; but it shows that argument to rest upon 
the assumption that thcre has been a self-contradiction, and it remilllis us 
that consi:;tency of statement may serve to o\'erthrow that assumption. 
This third \'iew, however, has rarely been noticed. 

1---- Most Courts accept or reject this kind of evidence according as they are 
'. moved by the first or the second argument above.4 

• A similar exposition is made by Jolmson. 7·1 id. 1. 4 (same); 1891. Mason v. VeMtal. 88 
J., in Lyles v. LyleH. 1 Hill Eq. S. C. 78 (1833) ; id. 396. 389. 26 Pac. 213 (same) ; 
and the theory is approved. sembl~. in State v. Georoia: 18S9. McCord v. State. 83 Ga. 521. 
Turley. 87 \'to 16a. 88 Atl. 5tl2. 531, 10 S. E. 437. semble (excluded); 1874. 

• ESGI.u;[): 1754. Canning's Trial. 19 Georgia R. Co. v. Oaks, 52 Ga. 410. 416 (ex-
How. St. Tr. 50S. and passim (admitted); eluded); 1893. Fussell 1'. State. 9:~ id. 450. 

UNITED STATES: Pederal: 1816. Wright r. 456. 21 S. E. 97 (snme); 1901. Knight r. 
Dcklyne. 1 Pet. C. C. 19. 20a (admitted); State. 114 id. ·18. 39 S. E. 928 (same); 1906 • 

. "''''1834. ElliSOn n. pcar!..l . .McT'CIl.u..,?'06~.:u.!..<ex- Cook v. State. 124 Ga. 653. 53 S. E. 104 (same) ; 
'.. . ; 1830. Ellicott v. Pearl. 10 Pet. 412, I/linois: 1873. Stolp v. Blair. 08 III. 541.54:1 

(same); 1850. Conrad v. Griffey. 11 How. (left undecided); WO-!. Chicngo City R. Co. 
480. 490. semble (ndmisMible) ; "t. Matthieson. 212 Ill. 292. 72 N. E. 443 (ex-
Alabama: 1852. NicholM v. Stewart. 20 Ala. eluded); 1909. Rea\'cly v. Harris. 2a9 III. 
358. 361 (excluded); 1873. Sonneborn v. 526, 88 N. E. 2:38 (excluded) ; 
Bernstein. 49 Ala. 168. 171. 8cmfJic (same); Indiana: 1837. Coffin v. Anderson. 4 lllacki. 
1895. Jones v. _State. 107 Ala. 93. 18 So. 237 395. 398 (admitted. and in the following five 
(same) ; cascs); 1842. Beauchamp v. State. 6 B1ackf. 
Arkansas: Hl06, Burks v. State. 78 Ark. 271. 299.308; 1853. Perkins v. State. 4 Ind. 222; 
93 S. W. 983 (similar statements. not ad- 1867. Daile~' 1'. State. 28 Ind. 285; 1876. 
mitted. though the witness denied making the Brookbank v. State. 55 Ind. 169. 172; 1881. 
self-contradictory ones; rule of Cooley. J.. Carter v. Curter. 79 Ind. 466; 1885. Hodges ... 
in Stewl>rt v. People. Mich .• supra. repudiated) ; Dalcs. 102 Ind. 494. 500. 1 N. E. 692 (excluded) ; 
California: 1874. People to. Doyell. 48 Cal. 1888. Logansport P. &; G. T. Co. 1'. Heil. US 
85, 90 (excluded); 1887. Barkly t'. Copeland. Ind. 135. 136. 20 N. E. 703. semble (same); 
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1892. Hobbs r. State. 1:J:l Ind. 404. 407. 3:! Bronson. J .• diss.; but later decisions repu-
N. E. 1019 (admitted); 1807. Reynolds r. diated these and de~lared the evidence inad-
State. 147 Ind. 3. 46 N. E. 31. semble (admit- missihle; 1840. Rohl> ~. Hackley. :!:3 Wend. 
ted); 1807. Hinshaw v. State. 147 Ind. 334. 50; Dudley I'. Bolb. 24 Wend. 405. 472; 
47 N. E. 158 (same); 1905. Hicks r.. State. North Carolina: 1822 .. Johnson r. Patter~n. 
165 Ind. 440. 75 ~. E. 641 (admitted; but 2 Hawks 183 (admitted); State r. Twitley. 
only such statements as corroborate the iru- 2 Hawks 440 (same. and in following cases) ; 
peached parts. not other parts. of the test i- 1848. Sta te r. George. 8 Ire. 324. 328; 1849. 
mony); 1913. Hopkins D. State. 180 Ind. 293. Hoke's Ex'rs r. Fleming. 10 Ire. 263. 266; 
102 N. E. 851 (admitted); State r. Dove. 10 Ire. 469. 473; 1845. March 
Iowa: 1868. State 11. Vincent. ::·1 Ia. 570. 574 r. Harrell. 1 Jones L. 329; State D. Thomason. 
(elcluded) ; 1 Jones L. 274; 
Kall3ll.S: 1883. State v. Hendricks. 32 Kan. Ohio: 1906. Cincinnati Trarti'ln Co. v. Sto-
559.4 Pac. 1050 (admitted; modifying Stnte phens. 75 Oh. 171. 'i!l N. E. :!:35 (excluded. 
r. Petty. 21 Kan. 54); 1903. State t'. Nelson. where the witness admitted the making of the 
65 Kan. 419. 70 Pac. 355; inconsistent statements) ; 
Louisiana: 1894. State r. Cady. 46 La. An. Oklahoma: 1908. Driggers I'. F. S .• 21 Ok!. 
1346. 1349. 16 So. 195 (same) ; 60. 95 Pac. 612 (excluded); 
Maine: 1874, State v. Reed, 62 Me. 147 (ad- Pen7lsylrania: 1807. Turnbull r. O'Hara. 4 
mitted) ; Yeates 446. 451. scmlJle (admitted); 1815. 
Maryland: 1871. McAleer v. Horsey. 35 Md. Packer v. Gonsalus. IS. &; H. 526. 536 (same); 
439. 465 (left undedded); St. 1874. c. 386. 1821. Foster r. Shaw. 7 S. & n. 156. 162 (same) ; 
Ann. Code 1914. Art. 35. § a (prohibits such 182:3. Henderson r. Jones. 10 S. & H. 322 
corroboration for parties to the cause; quoted (same); 1835. Craip; v.Craig. 5 Hawle91 (treat-
ante. § 488); 1890. Mallonee v. Duff. 72 Md. ing the matter as doubtful): 18-17. l\IcKee r. 
283. 287. 19 At!. 708 (statute applied); Jones. 6 Pa. ,125. 428 (admitted); 1890. 
Massachusetts: 1858. Com. v. Jenkins, 10 Crooks r. Bunn. 130 I'll. 36S. 371. 20 Atl. 
Gray -485, 487 (excluded); 1890. Hewett 5::?9 (admitted. but qualified as .. sometimes 
v. Corey. 150 Mass. 445. 23 ~. E. 223 (same) ; and in some circumstances competent"); 
1905, Com. 1>. Tucker. 189 Mass. 457, 76 N. E. South Carolina: 183=:1. Lyles r. Lyles. 1 Hill 
127; Eq. 77 (admitted); 1848. State I'. Thomas. 
Michigan: 1868. Drown v. People, 17 Mich. a Strobh. 269. :!;'I (excluded. where "incon-
429. 435 (excluded) ; 1871. Stewart II. People. 23 sistencies were apparent" in his testimony); 
Mich. 63. 74 (admissible or not in the trial 1904. State 1'. McDaniel. 68 S. C. 304. 47 S. E. 
Court's discretion; see quotation sllpra); 1921. :384 (excluded) ; 
People II. Purman. 2161\1ich. 430, 185 N. 'V. 725 Tennessee: 1848. Stor~' r. Suunders. 8 Humph. 
(knowing receipt of stolen goods; corrobora. 663. 666. scmble (excluded); 1855. Dossett r. 
tion by prior similar statements. allowed. after 1\1 iller. 3 Sneed 72. 76 (admitted; not citinlt 
cross-examination; purporting to follow Slew- the preceding case); 1860. Queener r. Morrow. 
art r. People. but obviously not understanding 1 Coldw. 12:3. 134 (same); IS72. Third Nat" 
its peculiar point); Bank r. Robinson. I Blixt. 479. 484 (same); 
Mississippi: 1870. Head 1'. State. 44 Miss. 1880. Hayes t·. Cheatham. 6 Len 1. 10 (same) ; 
731. 751 (exduded); 1890, Glass r. Bennett. 80 Tenn. 478. 481. 14 
Mis8ollri: 18(1). State v. Tuylor. 134 1\10. 109. S. W. 1085 (same); 1891. Graham r. Me-
35 S. W. 92 (excluded); 1903, State 1'. Hend· Reynolds. 90 Tenn. 673, 6!J4. 18 S. W. 272 
dricks. 172 1\10. 654. i3 S. W. 194 (similar (reviewing the cuses and discarding Story 1'. 

statements of a dying declurtlnt. excluded); Suundcrs) ; 
1904. Stute r. Sharp. 18:~ Mo. 715. 82 S. W. Tera.,: 1894. Goode t·. State. 32 Tex. Cr. 505. 
134 (admitted, purporting to follow State r. .~08. 24 S. W. 102 (admitted); 1898. Red r. 
Taylor. supra); 191:3. St.ate v. Muggard. 250 State. 39 Tex. Cr. 414. 40 S. W. 408 (admissi-
Mo. 335. 157 R. W. 354 (admitted. following ble. when "shortly ufter the occurrence and be-
State v. Sharp) ; fore any inducement to falsify his testimony"); 
Montana: 1901. Kipp r. Sih·erman. 25 Mont. 1920. Taylor r. State. 87 Tex. Cr. 330. 221 S. 
296. 54 Pac. 8g.! (excluded); W. 611 (homicide; later consistent statement.! 
New Hampshire: 183:3. French v. Merrill. 6 here admitted. npparently on the principle of 
N. H. 465. 467 (admitted; hut treated as Stewart t·. People. Mich.); 
invoh'ing a question of recent fabrication); Vermont: 1839. l\Iunf!l)n v. Hastings. 12 Vt. 
1860. Reed to. Spaulding. 42 X. H. 111. 117. 346. 350. 81!1'lbh' (exduded); 1841. Gibbs 11. 

122 (excluded; the preceding case in this as- Linsley. 13 Vt. 208. 215 (same); 1888. State 
poet discredited); 18W. Judd r. Brentwood. r. Flint. 60 Vt. 307. 310. 319.14 Atl. 178 (same); 
46 N. H. 430 (excluded); 1899. L:wigne v. Lee. 71 Vt. 167. 42 Atl. 1093 
New York: the evidence was at fir!!t received; (same); 1913. State r. Turley. 87 Vt. 163.88 
1826, Jackson r. Etz. 5 Cow. 314. 320; 1834. Atl. 563; 
People r. Vane. 12 Wend. 78; 1836. People Wa<lhin(Jton: 1900. State r. Coates. 22 Wash. 
11. Moore. 15 Wend. 420. 423; 1838. People 601. 61 Pac. 726 (admitted where the contra-
11. Rector. 19 Wend. 569. 583. per Cowen. J.; dit-tory statemellt was made under duress). 
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From the fore.goi12g pro~ibition, however (as obt.~i~ing ~n most Courts), 
must be distinguishedthe case \vnere the impeaching inconsistency consisls, 
not in an express statement, but in conduct (ante, §§ 10·10, 1042) implying 
an ineonsistene~'; for here the implication may convincingly be removed by 
statements at or about the time which explain the conduct and refute the 
imputation that the present explanation is an afterthought.5 

It is sometimes said. by Courts admitting consistent statements, that they 
must have been uttered before thc sclf-contradiction; 6 though this seem an 
unnecessary refinement, 

It has abo been saici that the permission, when granted, to corroborate 
by consistent statement::; docs not apply to a party. e\'en when he is a witness, 
against whom admissions have been used; 7 but this is unsound.s 

§ 1127. Offered (·1) after Impeachment by Contradiction. A former con
sistent statement helps in no respect to remove sueh discredit as arises from 
a contradiction by other witnesses. When B is produced to swear to the 
contrary of what A has asserted 011 the stand, it cannot help us, in deciding 
between them, to know that A has asserteci the same thing many times pre
viously. If that were an argument, then the witness who had repeated his 
story to the greatest number of people would be the most credible. Never
theless, a few Courts sec fit to receive the e\'idence, misled by the traditional 
notion that it has some force.1 

6 18!}0. Hewitt t·. Cor<-:;. 150 Mass. 445. 23 
N. E. 22:1 (H. testified that a h"r~l'. the sub
ject of an alll'ged con,·ersion. wa~ hi~ wife·s. 
not his own; his former inelusion of the horse 
in n ~hllttcl mortgage is shown in impeach
ment; he is allowed to show. in explanation. 
that. it wa~ so included by mi:<take. and that 
he so told the mortgagees shortly afterwards) ; 
1880. Zell v. Com .. !H Pa. 258. 266. 273 (poi
soning I~.; R. testified to "e,'pre illness whilt> 
calling at K.'s house at tlH' same time; to 
discredit this. it was shown that on hl'r way 
walking home she met two fril'nd8 and did 
not mention the illnl'ss; to explain :!W'ly this. 
eddence was admitted t h'lt on hpr W,I\" home 
she did stop at another friend'H and told of her 
iIIne~s); 185!}. ~tate I'. Dennin. 32 \'1. 15~. 
161 (arson; the identifying witnesses' former 
testimony at the preliminary examination be
ing less posith'e and ~uggesting re('ent contriv
ance. evidence was admit,tf'(l of tllt·ir ll<wing 

. caused the defendant's arrest immediately 
after the fire. as indicating II complete recogni
tion at the time). 

The following ease ~hows the distinction 
between this and the ordinury principle; 1868. 
Brown t'. People. 17 Mich. 429. 4a5 (to fix the 
date of an alibi. W. testified that it was Au.;. 
1; that he told :mother person on Aug. 2 
that he hnd seen the defendant at the place 
the night before. excluded). 

Compare the principles of §§ l1:W. 1131. 
posl. 

410, per Story. J .• semble; 1850. Conrad V. 

GrifTey. II How. 480. 491 (because .. it is 
possible. if not probable. that the inducement 
to make them is for the very purpose of coun
teracting those first uttered "); 7'en n. 1860. 
Queener t·. Morrow. I Coldw. 123. 134 (for 
thi5 would otherwi8l' allow .. e"cry unprin
t'iJlled witness to bolster up his credit"; more
o,·er. here the statement<; were made under 
apparent hope of obtaining th('C('by a dis
('hargl' from jail); IS!}I. Graham I'. l\!cR('y
nolds. !}O Tenn. 673.697. 18 S. W. 272. 

Conlra: 1876. Brookbank V. State. 5.3 
Ind. 169. 172; 1883. State v. Hendricks. 3:) 
I\an. 559. 4 Pac. 1050; 1920. Taylor v. State. 
87 Tex. Cr. 330. 221 S. W. 611. 

, 1888. Logan~port & P. G. T. (:0. I). Heil. 
lI8 Ind. 135. 20 ~. E. 703; Md. St. 1874. C • 

3S6. and Pub. Gen. L. 1888. Art. 35. § 2 
(quoted allie. § 488); 18g0. Mallonee v. Duff. 
72 l\Id. 28;3. 287. 19 Atl. 708 . 

" Examples of such usc (cited also 8upra 
and in/ra): 1860. Reed v, Spaulding. 42 N. H. 
lI4. 117. 123; 1866. Judd V. Brentwood. 46 
N. H. 430; 1868. Washington Fire Ins. CO. 
V. Davison. 30 Md. 92. 104; 1871. l\IcAleer 
t •. Hor5ey. 35 Md. 439. 464; 1881. McLeod t·. 
Bullard. &1 N. C. 515. 529; 1894. Wallace V. 

Grizzard. 114 ~. C. 488. l(} S. E. 760. 
But. whether. wilhoul the party beino a wil

ness. his consistent claims Can be used in gen
eral to rebut. his admissions is a different ques
tion; post. § 1133. 

e Fed. 1836. Ellicott V. Pearl. 10 Pet. 412. 
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§§ 1100-1144:] BY PRIOR COXSISTE~T STATE~1EXTS § 1128 
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§ 1128. Offered (5) after Impeachment by Bias, Interest, or Corruption;/ i\ 
Sta.tements of a.n Accomplice. (1) A consistent statement, at a time prior to \ r' 
the existence of a fact said to indicate Bias, Interest, or Corruption, will effec- I 

tively explain away the force of the impeaching evidence; because it is thus \ 
made to appear that the statement in the form now uttered was independent __ .. j < 

of the discrediting influence. The former statements are therefore admissibl~_: 1 < \ /<..:-' 

Pet. C. C. 199. 203. semble (excluded); 1906. Mason'll. Vestal. 88 Cal. 396. 398. 26 Pac. 213, \.::, 
Inman v. Dudley & D. L. Co .• 146 Fed. 4-19. semble: Ga. 1889, McCord v. State. 83 Ga. 
456. C. C. A. (ellcluded); D. C. 1880. U. S. 521, 530. 10 S. E. 437 (before the time of an 
r. :-:e\'Croun. 1 Mackey 152, 169 (admitted); alleged bribery); Ill. 1853. Gates t·. People, 
Ill. 1873. Stolp t'. Blair. 68 III. 541. 543 (ex- 14 Ill. 433, 438; 18n. Stolp t·. Blair. 68 Ill. 
cludea); Iud. 1881. Carter v. Carter. 79 Ind. 541. 543; 1904. Waner v. People. 209 Ill. 
466. 468 (exe\uded); 1885. Hodges t'_ Bales, 284.70 N. E. 681; Ia. 1868. State r. Vincent, 
102 Ind. 494, 500. 1 N. E. 692 (same); Ia. 24 10.. 570. 575; 1868. Boyd v. Bank. 25 Ia. 
1SGS. !'tate v. Vinc('nt. 24 In. 570. 574. semble 257; 1917. Lingenfelter r. St. Clair. 179 Ia. 
(exeluded); JIeI. 1823. Cooke v. Curtis. G 11. 161 N. W. 87. 93 (defendant's statement 
H. & J. 93 (admitted. and in the following after a contract made. excluded on the facts) ; 
cases) ; lSfiR. Washington Fire Ins. Co. v. La. 1894. State v. Cady. 46 La. An. 13-16. 
Davi~on. 30 :'tId. 92. 10·1; 1871, McAleer v. 1349. 16 So. 195 (semble. the principle COII-

Horse~·. 35 Md. 439. 463 (Stewart. J .• diss.); ceded. but held not applicable where the pro-
lSi 4. ~Iaitland t·. Bank. 40 :'tId. 540. 559; ponent of the witness had himself shown the 
18i8. Bloomer v. State. 48 l\Id. 521. 537; fact indicating bias); MMa. 1858. Com. v. 
1890. )lallonee r. Duff. i2 Md. 283. 28i, 19 Jenkills. 10 Gray 485, 488 (admissible. after 
Atl. 70S; 1901. Gill t'. Staylor. 93 Md. 453, evidence that "he is under a strong bias or in 
49 Atl. 650 (entries in a book. treated as made such a situation as to put him under a sort of 
b~' the witness himsp.l£. admitted to corrobo- mental duress to testify in a particular way"); 
rate him. after impeachment hy contradiction 1890, Hewitt v. Corey. 150 Mass. 445. 23 N. E. 
on a material point); 1905, Maryland Steel 223 (same); lifo. 1896. State v. Taylor. 134 
Co. t'. Engleman. 101 Md. 661, 61 Atl. 314 Mo. 109.35 S. W. 92; 1913, State v. Maggard. 
(this sort of ('orroboration is not permitted 250 Mo. 335. 157 S. W. 352; N. II. 1860. 
for parties. under St .. 1874. now Ann. Code Reed v. Spaulding. 42 N. H. 114. 123; 1866. 
1914. Art. 35. § 3, cited ante, § 1126. n. 4); Judd v. Brentwood, 46 N. H. 430; N. Y. 1840, 
AI Q. 18-16, Hiney v. Vanlandingham. 9 Mo. Robb v. Hackley, 23 Wend. 50 (admissible, 
807, R12 (exr1udcd); N. Y. the e\-idence was after e\-idence that the witness speaks "under 
at first received: 1834. People v. Vane. 12 the influence of some motive prompting him to 
Wend. 78. 8cm1Jle; but this ca8e was later re- make a false or colored statement"); N. C. 
pudiated: 1840. Rohb v. Hackley. 23 Wend. 1891, State v. Brabham. 108 N. C. 793, 13 
50; Dudley II. Bolles. 24 Wend. 465, 472; S. E. 217 (deceased's son); Oklo 1908. Driggers 
N. C. 1854. March v. HarreU. 1 Jones L. 329 V. U. S .• 21 Okl. GO. 95 Pac. 612 (admissible) ; 
(admitted); 1874. Bullinger V. Marshall. 70 Tenn. 1855. Dossett v. Miller, 3 Sneed 72, 76; 
N. C. 520. 524 (same); 1879. State v. Black- 1860. Queener 1J. Morrow. 1 Coldw. 123. 134; 
burn. 80 N. C. 474. 478 (dying declarant); 1880. Hayes v. Cheatham. 6 Lea 1. 10, semble: 
1881. McLef)d t·. Bullard, 84 N. C. 515. 529; 1890. Glass v. Bennett. 89 Tenn. 478. 481.14 
1894. Wallace v. Grizzard. 114 N. C. 488. S. W. 1085, semble: 1900, Nashville C. & St. 
19 S. E. 760; Po.. 1823. Henderson v. Jones. L. R. Co. V. Lawson. 105 Tenn. 639. 58 S. W. 
10 S. & R. 322 (admitted); 1877, Hester V. 480; 1903. Legere V. State. III Tenn. 368. 77 
Com., 85 Pa. 139. 158. 8em1Jie (same); Tenn. S. W. 1059 (rule conceded. but held not appli-
1890. Glass v. Bennett, 89 Tenn. 478. 481. cable on the facts); 1922. Lyles t·. State,-
14 S. W. 1085. semble (admitted where the Tenn. . 239 S. W. 4-16 (murder; rule ap
impeachment merel~- offered contrary fucts. not plied t{) exclude certain statements); Tex. 1906. 
seU-contradictions. but the Court treated them '''elch v. State. 50 Tex. Cr. 28, 95 S. W.1035 (ex-
as the latter); VI. 1839, Munson v. Hastings, eluded on the facts) ; 1906. Anderson t·. State. 50 
12 Vt. 346, 350 (exeluded)_ Tex. Cr. 134. 95 S. W. 1037 (excluded on the 

§ 1128. 1 The evidence was held admissi- facts) ; 1915. Blackburn v. State. Tex. Cr .• 180 S. 
ble. except as otherwise noted: Eng. 1803, W. 2G8 (larceny; explaining Hudson V. State, 49 
Clare's Trial. 28 How. St. Tr. 899 (after insin- Tex. Cr. 24); 1915. Hopkins V. State, Tex. Cr., 
uations that the witness had been motivated 180 S. W. 1096 (rape); 1916. Gleason V. State, 
by a reward); U. S. Ala. 1895. Yarbrough v. . Tex. Cr. . 18:3 S. W. 891; 1920. Marable 
State. 105 Ala.43. 16 So. 758; Cal. 1874, People V. State. 87 Tex. Cr. 28, 219 S. W. 455 (collect
~. Doyell. 48 Cal. 85. 90, semble; 1887. Barkly ing prior cases); 1921, Coleman v. State. 90 
V. Copeland. 74 Cal. 1,5. 15 Pac. 307 (before Tex. Cr. 297. 235 S. W. 898 (larceny); 1922. 
the time of an alleged offer of a bribe); 1888, Nations v. State, .. Tex. Cr. • 237 S. w. 
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§1128 SUPPORTING A WITNESS [CBAI'. XXXVI 

1806, Mr. W. D. EvaTUl, Notes to Pothier, II, 247: "If a witness speaks to facts negativ
ing the existence of a contract, and insinuations are thrown out that he has a near con
nection ,,;th the party on whose behalf he appears, that a r.hang-c of market or any other 
alteration of circumstances has excited an inducement to recede from a deliberate engage
ment, the proof by unsuspicious testimony that a similar account was given when the con
tract alleged had every prospect of advantage remove5 the imputation resulting from the 
opposite circumstance, and the testimony is placed upon the same level which it would have 
if the motives for receding from a previous intention had never had existence." 

(2) An accomplice, whether a co-indictee or not, is always under a suspicion 
of discredit, implied from his interest to screen himself and to secure the 
conviction of his companions (ante, § 967); and he is usually required to be 
corroborated by other witnesses (post, § 2056). Is it permissible to support 
him by the fact that he told a consistent story before taking the stand? It 
would seem not; 2 unless by some mode of impeachment some other principle 
(supra, par. 1; post, § 1129) becomes applicable. 

§ 1129. Offered (6) a.fter Impea.chment as to Recent Contrivance. Im
peachment on the ground of Recent Contrivance must be distinguished (as it is 
not always) from the foregoing ground. It is more nearly connected with the 
case of impeachment by Self-Contradiction. The charge of Recent Contrh·
ance is usually made, not so much by affirmative evidence, as by negative 
evidence that the witness did not speak of the matter before, at a time when 
it would have been natural to speak; his silence then is urged as inconsistent 
with his utterances now, i.e. as a Self-Contradiction (ante, § 1042). The 
effect of the evidence of consistent statements is that the supposed fact of 
not speaking formerly, from which we are to infer a recent contrivance of the 
story, is disposed of by denying it to be a fact, inasmuch as the witness did 
speak and tell the same story. 

In judicial rulings, this use of former similar statements is universally 
conceded to be proper;! though occasionally it is difficult to apply the 
principle to the facts. 

570 (after c\·idcllcc of a promise of immunity) ; tered by consent); 1906, Green v. State, 49 
Utah: 1898. Ewing v. Keith. 16 Utah 312. 52 Tc~. Cr. 238. 90 S. W. 1115. 
Pac. 4 (the interest arising from being a party Contra: 1834. People v. Vane. 12 Wend. 
to the litigation. held not sufficient); VI. 1888, N. Y. 78. 79; 191::1. People v. Katz. 209 N. Y. 
State v. Flint. 60 Vt. 304. 307. 316. 14 Atl. 311. 103 N. E. 305 \l'eople v. Vane said to be 
178 (undue influence of an interested person); still law). 
1905, State t .. Bean. 77 Vt. 384. 70 Atl. 807 § 1129. I Compare with the following tho 
(State v. Flint followed); 1913. State v. Tur- eascs in § 1126, anlc, note 5: ENGLANJ): 1913. 
l"y. 87 Vt. 163. 88 Atl. 562 (e\'idence held here Benjamin's Case, 8 Cr. App. 146 (detective'S 
not to be within the rule). note-book entry); IRELAND: 1917, Flanagan 

The statement in Reed v. Spaulding. 42 1>. Fahy, 2 Ir. R. 361 (will-forgery; similar 
N. H. 123 (1860), that the sustaining state- statements made prior to the time of alleged 
ment •. must have been. or at least appeared moth'e of fabrication, admitted; Call's Case, 
to be. directly against his interests," is not 24 L. R. Ire. 522. and other cases. explained; 
BOund. elaborate examination of the principle in the 

• 1895, State 11. Callahan. 47 La. An. 444, opinions); CANAD .... : 1819, R. v. Neigel. 39 
455, 17 So. 50 (by a majority); 1895. State 1>. D. L. R. 154, Alta: (murder; F. testif>;ng 
Dudoussat. 47 La. An. 977, 17 So. 685; 1901. for the prosecution as to an admission by de
State 11, Williams. 129 N. C. 581. 40 S. E. 84 fendant was discredited by evidence of a 
(eo-defendant. after verdict of not guilty en- prior inconsistent statement; held that the 
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§§ 1100-11441 BY PRIOR CO~SISTENT ::iT ATEMENTS §1l29 

prosecution could show the witness' still ear
lier consistent statement; per Beck. J.. .. to 
rebut the charge that his story as told at the 
trial was an afterthought"; following R. v. 
Benjamin); UNITED STATES: Federal,' 1836. 
Ellicott r. Pearl. 10 Pet. 412. 439 (" wbere the 
testimony is assailed as a fabrication of a re
cent date or a complaint recently made ") ; 
California: 1912. People v. Ferrara. 18 Cal. 
App. 271. 122 Pac. 1089 (identifiration of 
accused); Georgia: 11l0Z. Atlanta K. & N. 
R. Co. r. Strickland. 116 Ga. 439. 42 S. E. 864 
(not admitted. where the opponent hnd im
peached the witness' testimony as "manufac
tured"; the opinion ignores the prindple in
valved); 1904. Sweeney 1'. Sweeney. 121 Ga. 
293.48 S. E. 984; Idaho: 1911. State t·. Louie 
Moou. 20 Ida. 202. Hi Pac. i5i; Illinois: 
1904. Waller 1'. People. 209 Ill. 21>4. iO N. E. 
681 (the witness was impeached by certain 
former narrations of bis omitting an essential 
fact; his statement at the time of the ocrur
rence. including that fact. was admitted); 
/01l.'a: 1865. State 11. Cruise. 19 Ia. 312 (whether 
the defendant was at a place on the 1401 was 
essential; the defendant admitted that he 
was there on the ith; a statement of his 
made on the 9th. and speaking of ha\'ing been 
there already. was admitted. as it was conceded 
that he had been there only once); 1868. 
State v. Vincent. 24 Ia. SiO. 5i.5; 1906. Kes
selring v. Hummer. 130 Ia. 145. 106 N. W. 501 
(the present exception held not applicable on 
facts); Kansas: 1900. Board t'. Vickers. 62 
Kan. 25. 61 Pac. 391; H)Oi. National Cerl'lll 
Co. v. Alexander. is Kan. 537. 89 Pac. 923 
(principle applied); Louisiana: 1895. State 
,,, Dudoussat. 4i La. 9ii. 17 So. 6S5 (where 
the prosecuting witness' statements were 
charged to be fabricated); Marylall.d: 1896. 
Baltimore C. P. R. Co. v. Knee. 83 :\Id. ii. 
81.34 Atl. 252 (but here the impeachment was 
by testimon}' that the witness was absent 
at the time of the event he testified to. and a 
former general statement made a few days 
after the event was rejected as not" supplying 
a test of witness' recollection as well as of his 
integrity"); 1909. Lanasa t'. State. 109 Md. 
602. il At!. 1058 (a statement made to a de
teeth'e by a co-indictee 39 days after the crime. 
excluded) ; Massachusctts: 1854. Com. v. 
Wilson. 1 Gray 338. 340 (similar statement 
at the time of the original event. admitted 
after a cross-examination directed to show con
cealment of his testimony until recently; 
said to be admissible where the opponent 
.. has sought to impeach the witness on cross
examination ") ; 1858. Com. 11. Jenkins. 10 
Gray 485. 489 (after a showing th~t he "for
merly withheld or concealed the facts". ad
missible); 1890. Hewitt r. Core~', 150 Mass. 
445. 23 N. E. 223 (same); 1904. Com. v. 
Kelly. 186 Mass. 403. il N. E. 807 (here. to 
rebut an alleged iailure of the witness to iden
tify the accused at the time); 1905. Com. v. 
Tucker. 189 Mass. 45i. i6 N. E. 12i (rule 

rl'~ogniz('d); 1910. Webb G. & C. Co. v. Bos
ton & 1\1. R. Co .. 206 Mass. 572. 92 X. E. ili 
(the trial Court's discretion to control); 
,Vcw Hampshire: 1833, French ·P. l\lerrill. 
6 N. H. 46';. 46i; 1860. Reed v. Spaulding. 
42 N. H. 114. 123; New York: 1848. People 
t'. Finnegan. 1 Park. Cr. C. 147. 151; 1890. 
Hesdra'll Will. 119 N. Y. 615, 618. 23 N. E. 
555 (deceased attesting witnl'ss' declarations 
during H.'s Iifetitnl' that H. had made a will. 
r('c('i\'ed to rehut his declarations after U:s 
death that he had forgl'd a will for H.; un
sound); 1913. People 1'. Katz. 209 N. Y. 311. 
10:3 N. E. 305 (accomplice testifying under 
promise of immunity; his statement written 
down shortly after arrest and a l'ear before 
the promise, admitted); 1915. Ferris v. Ster
ling. 214 N. Y. 249. 108 N. E. 406 (ownership 
of an insurance policy; prior letters held 
admissible); Oklahoma: 1908. Driggers 1'. 

U. S .• 21 Ok\. 60. 95 Pac. 612 (admissible); 
PCIIILlSy/rania: 1835. Craig 1'. Craig. 5 Rawle 
91. 98; 184i. McKee v. Jones. 6 Pa. St. 425. 
429; 1912. Ly ke 11. Lehigh Valley R. Co .• 236 
Pa. 3S. 84 At\. .595 (rule not clearly stated) ; 
South Dakota: 1901. State v. Caddy. 15 S. D. 
l6i. 8i N. W. 927; 190i. McClellan's Estate. 
21 S. D. 209. 111 N. W. 540 (prior consistent 
statements. admitted to explain away the 
suggestion of recent fabrication; former opin
ion modified, as applied to the evidence here 
ofT('red); Tcnncs8ee: 1860. Queener ~. Mor
row. 1 Coldw. 123. 134; 1880. Hayes t'. Cheat
ham. 6 Lea 1. 10; 1800. Glass to. Bennett. 89 
Tenn. 4iS. 14 S. W. 1085. scmble; Texas: 1886 
Lewy t·. Fisehl. 65 Tex. 312. 318 (partnership) ; 
1901. :Etna Ins. Co. v. Eastman. 05 Tex. 34. 
64 S. W. 863; Utah: 1894. SilVa v. Pickard. 
§ 481. 10 Utah i8. 89. 37 Pac. 86; 189i. State 
'1'. Carrington. 15 Utah 480. 50Pac. 526. st7nble; 
Vermont: 1839. Munson 1'. Hastings. 12 Vt. 
346. 350 (" cases where the silence of the wit
ness would operate strongly to discredit the 
faet afterwards sworn to. as in the case 0{ 
bastardy. rape. robbery. and the like ") ; 
1888. State v. Flint, 60 Vt. 304. 309. 31i. 14 
Atl. 1i8 (testimony of an accomplice as to 
tools in the defendant's trunk; the suggestion 
bl'ing that the police had told him of their 
discovery. evidence was admitted that he 80 
stated before they told him); Virginia: 1911. 
Jessie v. Com .• 112 Va. 88i. il S. E. 612 (state
ments by one also accused. made before the 
accusation. admitted); Washington: 1902. 
Callihan v. W. W. Power Co .• 2i Wash. 154. 
6i Pac. 69', (written report of car-conduetor • 
made to his superior before knowledge of the 
injury to the plaintiff. admitted in corrobora
tion); 191 i. State 11. Spisak. 94 Wash. 566. 
162 Pac. 998 (assault; prior consistent state
ments admissible "when testimony is ass8iled 
as a rerent fabrication"; earlier rulings ex
plained) ; 1919. State 11. Baniff. 105 Wash. 
32i. 1i7i'ac. 801 (larceny of horses; the state
meuts here excluded); 

An analogous situation seems the follow-
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§ 1130. Same: Statements Identifying an Accused, on a Former Occasion; 
Statements serving to Fix a Time or Place. (1) Ordinarily, when a witness is 
asked to idcntifll the assailant, or thief, or other person who is the subject of 
his testimony, the witness' act of pointing out then and there the accused 
(or other person) is of little testimonial force. After all that has intervened, 
it would seldom happen that the witness would not have come to believe ill 
the person's identity. The failure to recognize would tell for the accused; 
but the affirmative recognition might mean little against him.l The situation 
is practically the same as when Recent Contrivance is alleged. To corroborate 
the witness, therefore, it is entirely proper (011 the principle of § 1129, allie) 
to prove that at a· fonner time, when the suggestions of others could not have 
intervened to create a fancied recognition in the witness' mind, he recognized 
and declarcd the present accused to be the person. If, moreoYer (as sometimes 
is done) the person has been so placed among others that all probability of 
suggestion (by seeing him handcuffed, for example) is still further removed, 
the evidence becomes stronger. The typical illustration is that of the identifi
cation of an accused persoll at the time of arrest: 

1847, LErnOY, n.. in R. v. Burke, 2 Cox Cr. 295 (t.he witness could not certainly iden
tify the accused as K.. one of the robbers, but said that he had identified a man positively 
at the police-station, and" at the time he was sure it was the right man"; ";tne~ses were 
then allowed to pro\"C that the accused was the same person formerly identified by the 
witness): .. I remember a case in England ill which that kind of assistance was gi\'en; a 
man had shorn off his whiskers, and evidence was allowed to be given of his being the mUll 

whom the witness had identified. I acted in the same way in several cases three years ago 
at Nenagh, having first consulted with my brother judge upon the subject. It is simply an 
impt:rfect identification of the prisoner." 

This is a simple dictate of common sense, and was ne\'er doubted in orthodox 
practice.2 That some modern Courts are on record for rejecting such evidence 

ing. where the e\'idencc was thought admissi
ble: ISiS. State ". Parish. i9 ~. C. 610. 613. 
per Reade. J. (where" from lapse of time his 
mem()r~' w!\~ iUJl)earhed "); 18i9. Jones v. 
.Jonl's. hO N. C. 247. 250 (same). 

In SlI~den ". St. Ll'onards. L. R. 1 P. D. 
154. 189 (1876). the opmion of Hannen. J .. 
admitted ('ertain prior statements of the prin
<"ipal witnes8. made when her mind was pre-
8Umably impartial. 

§ 1130. I For the light herl' thrown by ex
perimental psychology. sec the materials col
lected in the present author's "Principles of 
Judicial Proof. as given by Logic. Psychology. 
and General Experience. and illustrated in 
Judidal Trials" (1913). particularly §§ 241. 
~no. 

2 ;lccurd.' ENGLAND: 1743. Annesley v. 
Allglesea. 17 How. St. Tr. 1139. 1195 If.; 
1847. R. v. Burke. 2 Cox Cr. :''95 (quote~ 
supra) ; 1853. n. v. Blackburn. 6 Cr,x 
Cr. 3.% (like H. v. Burke. supra); 1860. 
R. tI. Smith. London. Montague Williams' 

Reminiscences. "Lea\'es of a Life" (IS90). 1. 
138 (the Cunnon street JIlurder; the police· 
inspector was allowed to prove the identifi
cation of the accused from aJllong !1 num
ber of other persons. by tests so devised 
as to a\'oid any suggestion); 1914. Christie's 
Case. A. C. 545. 10 Cr. AIlP. 141 (indecent 
assault upon a little boy; . the boy's identifica
tion of the accused. whell arrested. within a 
few minutes after the act. held admissible. 
per L. C. Halsbury (without!the details of the 
boy's statement), Lord Atkinson. und semble 
by Lord Reading). 

UNITED STATES: Alabama: 1893, Dea\'er:l 
v. State. 103 Ala. 36. 15 So. 616 (murdl'r: 
witness' reco~nition of the accused in custody. 
on the morning after the killing. admitted); 
Kl71tucky: 1920. Brown tI. Com.. IS7 !\:". • 

829. 220 S. W. 1052 (rape; the woman's 
identification of the accused shortly after 
·arrest. admitted); Massachusetts.' 1820. Burk 
v. Kellough. 235 Mass. 405. 126 N. E. iSi 
(personal injury; the plaintiff's statement 
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is a telling illustration of the power of a tcchnical rule of thumb to paralyze 
the judicial nerves of natural reasoning. 

(2) Where the witness can verify his recollection of a time or place by 
the circumstance that another person made a stateme1lt to him, a different use 
of evidence is im'oh'ed; the statement does not corroborate him by its simi
larity, for it may bc otherwise irrelevant. The objection is based on the Hear
say rule (post, § 1791); hut the cases are noted a1lie, § -HG (Identification). 

§ 1131. Ofiered (7) after Oross-examination or Impeachment of Any Sort. 
The broad rule obtains in a few Courts that consistcnt statemcnts may be 
admitted after impeachment of any sort, in particular after any im-

identifying the spot where she fell, made at 
the time of taking a photograph. udmitted to 
connect the photograph with the testimony) ; 
Xew Jcr8ell~ 1921, State v. ClaYlIlonst... N. 
J. L. • 114 At!. 155 (rupe; the child's iden
tification of the accused at the hospital after 
the assault, admitted only because of the ac
cused's silence; present principle not noticed) ; 
Oreool£: 1921, State t'. Won Wen Teung. 99 
Or. 95. 195 PI~C. :349 (murder; e\'idence ad
mitted that a witness for the state .. picked 
him out as the one I suw. the first time. in 
jail when the detective brought him in "). 

Contra: .4rkallslUI: 1912. Warren 1'. State. 
103 Ark. 165, 140 S. W. 477 (burglary; iden
tification of the defendant by the house-occu
pant. immediately after arrest, excluded: 
"Prof. W:" \'iew~ (JU this subject ure not in 
accord \\;th the weight of uuthority"; but it 
iHcspectfully suggested that 1\ more importunt 
inquiry would he whether they afe in accord 
with sound prin<"iple. common sense, and 
universal pructire in prOof outside of the court
room); IllilWis: 1909. People v. Lukoszu" 
2·12 Ill. 101. S9 N. E. 749 (no authority cited); 
Iowa: 1904. State r. Egbl!rt. 125 Ia. 443, 101 
N. W. 191: New l'ork: 1914. People v. Jung 
Bing. 212 !'l. Y. 898, 106 N. E. 105 (identifi
('ation at the police stati()n jUst after arrest. 
to corroborate the witne>'s' identification on 
the stand. excluded; it is really astonishing 
how reluctant modern courts arc to accept 
this bit of common sense; the learned judge's 
reference to the abo\'e text pays it an unde
served compliment: because the ubove text 
unfortunatel~' failed to express itself. as in
tended, to the learned reader; the text means 
to Bay that. a prior act or utterance of identi
fication by a now witness is. or ought to be. 
admissible in chief. whenever identity is in 
dispute. without allY cOluiitioll8 wliatel'CT Il8 to 
impeachment on the ground of recent cOlltrirancc 
or any other ground); 1916. People v. Bertlini. 
21S N. Y.5S4. 113!'l. E. 541 (robbery: \\;tne8ses 
testified to the statements of the victim and a 
bystander. mude in the magistrate's court. 
idelltif);ng the accused; held allowable here. 
because the defendunt hud introduced the 
subiect and the prosecution was merely re-

butting as to the ~pont!mcity of the identifi
cation; distinguishing People v. Jung Hing. 
supra; this ruling nevertheless indorses the 
esscntial vice of the rule in People v. Jung 
Hing); 1917. People t\ Seppi, 221 N. Y. 62. 
116 N. E. 793 (homiride; identification by 
witnesses at the police office, excluded. foliow
ing People v. Jung Hing): Orcoon: 1903. 
State v. Houghton, 43 Or. 125, 71 Pac. 9):;2 
(like R. v. Burke, 811pra; excluded); 1920.' 
State v. Evans. 98 Or. 214, 192 Pac. 106!:! 
(assault and robbery; that the prosecuting 
witness identified accu~ed when confronted in 
the jail, held inudmissible): Texas: 1899, 
Murphy t'. Statc, 41 Tex. Cr. 120, 51 S. W. 
940; 1906. Turman v. State, 50 Tex. Cr. 7. 
95 S. W. 533 (rape; approving Murphy v. 
State, and prior cuses; here the prosecutrix 
testified that as soon as she had identified the 
accused in the presence of the sheriff. and upon 
u further question by him. she fainted; the 
fainting was held improperly proved. as it 
.. was calclll:lted to greatly imperil and jeopur
dize the defendant's rights"; 5\1('h a ('uutiou8 
rule defies reason); 1920. Cummings t'. State. 
S7 Tex. Cr. 15-1, 219 S. W. 1104 (burglary; 
identification of the stolen shoes by persons 
seeing them when found, but in defendant's 
ubsence. held erroneous on principle, but not 
material error where afterwards at the trial 
the witnesses identified the articles; re-affirm
ing the doctrilll' of Canada 1'. State, 29 Tex. 
API!. 537, 16 S. W. ~·H. 24 S. W. 514); Wis
cOl/sill: 1905. Gillotti r. State. 135 Wis. 634, 
116 1'. \Y. !:!52 (a person robbed testified on 
cross-exulllinution that he hud shortly there
ufter descrihed the robbers to the sheriff; the 
sheriff's testimony to that description was 
excluded; :\Iarshall. J., diss .. in a careful opin
ion): 1920. State v. Hamilton,· Wis. • 
176 N. W. ii3 (testimony of police-officers to 
the identific!ltion of defendant by P. at the 
police-station immediately after arrest. held 
.. hearsay and incompetent"; following Gillotti 
v. State; is it not too udvanced an age of 
intelligence for this heresy to receive any fur-
ther sanctior'!). 

Com pure other cases cited PC!Bt. § 1791 
(verbai ucts). 
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§ 1131 SUPPORTING A WITNESS ICHAP. XXXVI 

peachment by cross-examination. l But there is no reason for such a loose 
rule. 

§ 1132. Oonsistent Sta.tements are not themselves Testimony; Impea.ched 
Witness himself me,y prove them. (1) The consistent statements are not 
to be taken in themselves as additional testimony; being deemed (un
soundly) obnoxious to the Hearsay rule (post, § 1792); it is the fact of the 
consistent statement that affords the corroboration: l 

ISiS. RUDE. J .. in State Y. Parish, i9 N. C. 614: ,. It must not be considered as ~ubstan
tive evidence of the trllth of the facts any more than any other hrarsay evidence. The 
fact that supporting a witness who testifies does indirectly support the facts to whiCh he 

§ 1131. 1 Some of these caseS rest on the ever impeached "); 1888. State 1'. Freeman. 
&round that moral character (ante. § 1,25) is 100 N. C. 429. 5 S. E. 921 ("whenever the 
involved; the ruling fa\'ors admission. except witness is impeached ·.md in whntever man-
lUI otherwise noted: Illinois: 1873. Stolp v. ncr"); 1889. State t'. Ward. 103 N. C. 419. 
Blair. 68 Ill. 541. 543 (cross-examination); 8 S. E. 814; 1890. State 1'. Morton. 107 N. C. 
LCl1.miana: 1895. State r. Johnson. 47 La. An. 890. 12 S. E. 112; 1890. State v. Jacobs. 
1225. 17 So. 789 (cross-examination to fraud); 107 N. C. 873. 12 S. E. 248; 1891. Hooks ". 
Maryland: 1823. Cooke to. Curtis. 6 H. & J. Houston. 109 N. C. 623. 627. 1-1 S. E. 49; 
93 ("where the credibility of II witness is at- 1892. Gregg 1'. Mo.llett. 111 N. C. 74. 77. 15 
tacked"); 1871. McAleer 1'. Horsey. 35 Md. S. E. 936; State t·. McKinney. III X. C. 683. 
439. 467 (left undecided); 1913. Cross 1'. 16 S. E. 235; 1893. Byrd /'. Hudson. ll:i N. 
State. 118 Md. 660. 86 Atl. 22.3 (Cooke t'. C. 203. 18 S. E. 209; lS94. State ~. Staton. 
Curtis followed); Ma...sac/wsctts: 1854. Com. 114 N. C. 813. 19 S. E. 96; 189·1. Wallace ('. 
t'. \Vilson. 1 Gra\' 338. 340 (cross-exnmination) ; Grizzard. 114 N. C. 488. 19 S. E. 760; 1897. 
Missouri: 1883. State T. Grant. 79 1\10. 113. Burnett t·. Wilm. N. de N. R. Co .. 120 N. C. 
133 (if an "attack be made on the character of 517.26 S. E. 819; 1902. State ,'. :\lnultshy. 
the witness"); 1"90. State v. Wheleholl. 102 130 N. C. 664.41 S. E. 97; HJ05. Stnte r. 
Mo. 17. 21. 14 S. W. 730 (left undecided); Exum. 138 N. C. 599. 50 S. E. 283 (why docs 
1896. State v. Taylor. 1:l4 Mo. 109. 35 S. W. the Court devote two puges discussing this 
92 (repudiating State v. Grant on this point. rule. ufter it has been so long ~ettled in this 
and denying this broad Scope to the rule); State?); 1912. Allred v. Kirkmun. 160 N. C. 
1904. State v. Sharp. 183 Mo. 715. 82 S. W. 392. 76 S. E. 244; 1914. Stute t'. Hodgers. 
134 (State t·. Taylor approved) ; New Y OTk: 168 N. C. 112. &3 S. E 161; Pctlltsylrallia: 
18.34. People v. Vane. 12 Wend. 78 (an accom- 1823. Henderson v. Jones. 10 S. & H.. 332. 
pliee; evidence admitted); but later decisions semble (declaring in fa\'or of "the gcnerality 
<'ntirely repudiate this prindple. and Bustain of the rule "); 1877. Hester v. Com .• 85 Pa. 
the foregoing case under the doctrine (supra. 139. 158. scmble (appro\;ng the preceding 
§ 1128) of explaining away a supposed bias or I:use); 1890. Crooks t·. Bunn. 136 Pa. 368. 
interest: 1840. Robb v. Hackley. 23 Wend. 372, 30 Atl. 529 (apparently approving Hen-. 
50. 53; /I' ortlt Carolina: 1822. State v. Twitty. derson t' .• Jones; but ulso apparently favoring 
2 Hawks 449; 1848. State v. George. 8 Ire. a limitation to impeachment by prior sel£-
324. 328. semble; 1854. March v. Harrell. contradictions); Texas: 1898. Scott t'. State. 
1 Jones L. 329 (from "the nature of his evi- , Tex. Cr. • 47 S. W. 531 (admitting after 
dence. from his situation. from bad character". impeachment by eOI1\;etion of crime). 
from prior self-contradictions. or by imputa- The (ollo\\;ng case is unique: 1914. Peo-
tions on eross-cxamintiotion); State t·. Thoma- pIc v. Jung fling. 212 N. Y. 39:3. lOG N. E. 
IlOn. ib. 274; 1874. Bullinger v. Marshall. 105 (besides the impeachment of the witness. 
70 N. C. 520. 525; 1878. State 11. Laxton. 78 it must be shown thnt the ('orroborating state-
N. C. 564; 1878. State~. Parish. 79 N. C. 610. ments themseh'es "were made under circum-
613; 1879. Jones v. Jones. 80 N. C. 246. 249 stances which precluded the probability of 
(admissible .. to repel allY imputations Upon their being inspired by others"; no authority 
the credit of the witness"); 1880. Roberts v. is cited: the limitatioll is needless and un-
Roberts. 82 N. C. 29. 31 (to sustain" assailed" sound. and appears ne\'er to have been thought 
testimony); 1885. State v. Rowe. 92 N. C. of by any other Court). 
629. 631; 1885. State 1'. Whitfield. 92 N. C. § 1132. I 1850. Conrad v. Griffey. 11 How .. 
831. 834; 1885. Da\;s v. Council, 92 N. C. 480. 492; 1895. Yarbrough v. State. 105 Ala. 
725. 730 (fraud); 1887. State v. Brewer. 98 43. 16 So. 758. 
N. C. 607. 3 S. E. 819 (impeachment on cross- Such evidence is suid to be an exceptio I> to 
examination); 1887. Davenport 1'. McKee. the Hearsay rule in Maitland v. Bank. 40 Md. 
98 N. C. 500.506.4 S. E. 545 ("when and how- 559 (1874); but this is erroneous. 
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§§ 11(XHl44) PARTY'S STATEMENTS OF CLAIM § 1132 

testifies does not alter the case; that is incidental. He is supported, not by putting a prop 
under him, but by removing a burden from him, if any has been put upon him." 

(2) When, by any of the foregoing rules, the statements are admissible at 
all, there is no reason why the impeac)zed ltitness himself may not testify to 
them;2 even though this will usually be of less value than the testimony of 
other persons. 

§ 1133. Statements of Claim by a Pa.rty. to rebut his Admissions. If the 
consistent statements of a witness are (as a majority of Courts hold) not ad
missible to explain or rebut his inconsistent statements (ante, § 1126), then 
is there any less or greater reason for permitting the admissions of a party 
(when he has not become a witness) to be rebutted or explained by his state~ 
ments of claim, made at other times, consistent with his present claims under 
the pleadings? His admissions are relevant against him in analogy to the 
self-contradiction of a. witness (ante, § 1048), and it would seem therefore 
that his consistent claims should be treated after the same analogy; i.e. they 
should be received or excluded in whate\'er situations a witness' consistent 
statements would be received or excluded (ante, §§ 1126-1129). Most Courts, 
however, exclude such statements unconditionally.! 

'Ind. 1892. Hobbs t'. State. 133 Ind. 404. the declarations of the plaintiff's mother that 
408. 32 N. E. 1019; N. Car. 1848. State~. money handed by her to the defendant was :t 
George. 8 Ire. 324. 329; 1881. McLeod r. loan, not a gift); Maine: 1887. Royal r. 
Bullard. 84 N. C. 5i5. 529; 1885. State v. Chandler. 79 Me. 265. 9 At!. 615 (title to land); 
Whitfield. 92 ~. C. 831. 835; 1897. Burnet Maryland: (the statute~ and cases are cit(,d 
v. R. Co .• 120 N. C. 517. 26 S. E. 818; Tex. ante. § 1126. notes 4 and 8. and § 1127); Mas-
1803. Goode v. State. 32 Tex. Cr. 505. 508. 24 sachusetts: 1853. Hunt v. Roylance. 11 Cush. 
S. W. 102. 117. 121 (excluded; "To show that a man de-

§ 1133. I California: 1903. Rulofson ". nied being a member of II copartnership to A 
Billings. 140 Cal. 452. 74 Pac. 35 (action on a to-day docs not prove or in any way tend t.., 
contract by defendant's testator to adopt and show that he did not admit that he was a mcm
support the plaintiff; after admitting for the ber of the firm to B yesterday"); 1859. Com. 
pla.intiff dedarations by the testator that v. Goodwin. 14 Gray 55 (urson); 1861. Blake 
plaintiff Wf.s his son. the Court excluded for v. Everett. 1 All. 248. 249 (right of way): 
the defendant declarations of the testator that 1866. Baxter v. Knowles. 12 All. 114. 119 (title 
he was orly guardian; the present principle to personalty); 1875. Pickering o. Reynolds. 
not noticed); Colorado: 1882. Nutter r. 119 Mass. Ill. 113 (title to land); 1876. 
O·Donnell. 6 Colo. 253. 260 (" he cannot annul Hayden o. Stone. 121 Mass. 413 (dedication) : 
or explain them away by counter-declara- Michigan: 1904. Bernard ~. Pittsburg Coal 
tions"); Georgia: 1878. Lewie 11. Adams, 61 Co .• 137 Mich. 279. 100 N. W. <s96 (the orig
Ga. 559 (title to land); 1906. I\IcBride 1). ina! unamended declaration of the plaintiff 
Georgia R. & E. Co .• 125 Ga. 515, 54 S. E. having been offered as an admission. his letter 
674 (with possible exceptions; here in an to his counsel stating the fact as now claimed 
action for persona! injuries); 1908, Louisville was received); MU!30uri: 1846. Turner r. 
& N. R. Co. 1). Varner. 129 Ga. 844. 60 S. E. Belden. 9 Mo. 787. 700 (Foster 1l. NO~'lin 
162 (personal injury; excluded); 1912. Gor- (1835). 4 Mo. 18. 22. repudiated); 1855. 
don 1l. Munn. 87 Kan. 624. 125 Pnc. 1 {ante- Criddle 11. Criddle. 21 Mo. 522 (same rule); 
nuptial contra.ct; the widow having offered 1858. Clark v. Huffaker. 26 Mo. 264. 267 (part
the deceased husband's statements that it nership); .vew Hampshire: 1850. Hurlburt c. 
was destroyed by mutual r.onscnt. the heir Wheeler. 40 N. H. 73. 76 (titie to property); 
was allowed to offer other declarations of the New York: 1806. Waring r. Warren. 1 John. 
deceased that the contract was lost and not 340, 6cmbl~: Pennsylmnia: 1819. McPeake 
destroyed); Iowa: 1872. Wilson D. Patrick. D. Hutchinson. 5 S. & R. 294. 206 (advance-
34 Ia. 3G2. 3G8. 371 (an ancestor's declarations ment to child); 1822. Patton r. Goldsborough. 
that he owned the land absolutelY. not received 9 S. & R. 47. 55 (" A ('onfession made at one 
to counteract his ndmissions that he o\med it time cannot be rebutted by n declaration at 
as security only); 1887. Wescott 1). Wescott. nnother time." ber.ausc. "if that were permit-
75 la. 628. 35 N. W. 649. semble (similar; here ted. n man might always destroy his confel!-
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§1133 SUPPOllTIXG A WIT~ESS [CHAP. XXXVI 

:\evertheless, in propert:.· contro\'crsies, where usually the question arises, 
the same utterances are often recei\'ahle on some principle of AdD;lissions 
(mIte, §§ 108;j-108i) or of "erhal Acts (post, § 1778), or, in other contro\'ersies, 
of Complcteness of a conversation or correspondence (post, §§ 2115-2120). 

Z. Special Classes of Witnesses 

§ 1134. Complaint of Rape; History. This class of corroborative state. 
ments is unllsualJ:.· t'olllplicated in principles and confused in precedents,
not because the principles themselves are inherentl:.· complex, but because 
the eYi<iellce admits of the application of three distinct general principles for 
its admission, and because the distinct bearings of these different principles 
have not alwa\'s been !JOrne in mind 1)\' the Courts . . ' . 

Down to the beginning of the lS00s, evidence of this sort was received by 
the Courts as a matter of olel tradition and practice, with little or no thought 
of any principles to support it. The tradition went back by a continuous 
thread to the primiti"c rule of hue-and-cr:.·: and thc precise nature of the 
survi\'al is more fully c).:plained in d~alillg with the Hearsay Exception of 
, Hes Gestre' (post, § liuO). But as !nore and more attention began to be 
given, in the earl~' 18005, to the prillC'iple:;; underl:"ing ever:.' sort of evidence, 
there came to be felt a need of explaining on principle this inherited and 
hitherto unquestioned practice; the various aspects of its significance began 
to be thought of. 

There arc three possible principles, well enough established otherwise, 
upon which such evidence can be offered: 1, as an Explanation of a Self
Contradiction (anie, § 1042); 2, as a Corroboration by other !:?imilar ~tate-

~ions by Bubsequent declarations to the con
trary"); IS24. Galbraith 1'. Green, 1a S. & R. 
R5. 92; IS90. Crooks 1>. Bunn. 13f) Pa. 30S. 
ail. 20 Atl. 529; South Carnlina: 1SS2, Ellen 
t'. Ellen. IS S. C. 4S!). 494 (ad\'ersc possession) ; 
Texas: 1854, Jones v. State, 13 Tex. lOS, 
176. 

Contra: Canada: lS6!l, Key v. Thomson, 
1 Han. N. Br. 295, 297. :lOl (malpral'tice; 
defendant ha\'ing assured the plaintiff that he 
would rerover. his statement at the time to 
another person that the plain tiff would not 
recover, held admissible. as explaining that tho 
first assurance was merely to keep up the plain
tiff's spirits); U. S. Federal.. IS99, Fidelity 
M. L. Ass'n v. Miller, 34 C. C. A. 211,92 Fed. 
63 (fraudult'nt plan to commit suicide after 
obtaining insurance; after e\·idence of the de
ceased's utterances showing such a plan. other 
utterances showing the contrary were admit
ted in rebut!:II); New Yurk: 1915. Fer
ris v. Sterling, 214 N. Y. 249. lOS X. 
E. 400 (ownership of an insurance pol
ic\'; prior letters held admistiihle; to rehu t 
admissions); PcnnslIit'ania: 1Sll, Bracken
ridge, J., in Garwood 1l. Dennis, 4 Binn. 31-1, 

33:J. 339 (" It goes to the e\'idence of the fact 
that he did at any time disdaim; for though 
a declaration at one time is not inconsistent 
with a contrary dedaration at another, yet it 
diminishes the probability that such a dedara
tion was made "; here. oral declarations of a 
predecessor of the defendant in title disclaiming 
title had been received; his deeds containing 
rerit.'l.ls of other deeds gh'ing him title were 
declared admissible. as tending to show the 
improbability of such com'ersations; conlra, 
Yeates. J.; compare the theory of Cooley. 
J .• ante, § 1126); Tcnne.~scc: 1919, Gibson v. 
Buis. 142 Tenn. l3a. 21S S. W. 220 (whether 
a check was handed to a legatee as a gift or 
an advancement; the legatee's statements of 
her com'ersation claiming it as a gift, admissi-
ble only to rebut admissions made by her, 
but not as "substanth'e testimony of the 
gift "). 

The principles oi §6 1725-1732, post (dec
larations of intent), will sometimes also 
suffice for such evidence. 

Distinguish the question whether the party 
u'hen a witness may be corroborated as such 
(ante. § 1126). 
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§§ 1100-1144) CO:'lIPLAI);,T OF RAPE § 1134 

ments, under the present principle; 3, as a 'Res Gestre' Declaration, ex
cepted under the Hearsay Rule (post, § 1760). Thcse may be noticed in 
order, with tlle precedents proceeding upon <:!ach theor~·. 

§ 1135. Same: (A) First Theory: Explanation of an Inconsistency; Fact 
of Compla.int is admissible. It has already been seen (anie, § 1042) that the 
fact of a failure to speak when it would haye been natural to do so is in 
effect an Inconsistent Statement or Self-Contradiction, as when on a 
former trial a witness said nothing about an important circumstance which 
he now asserts, or when he failed to testif~· at all, though present, when his 
testimony (if truc) could have been highl~· yaluable. This failure to speak, 
as also alrcady seen (ante, § 10-1-1), may perhaps be explained away in some 
fashion; but, unless so e:ll:plained, it stands in efl'ect as a Self-Contradic-

• tlOn. 
(1) (a) Xow, when a woman charges a man with a rape, and testifies to 

the details, and the accused denies the act itself, its ver~' commission thus 
coming into issue, the circumstance that at the time of the alleged rape 
the woman said nothing about it to anybod~' constitutes in effect a Self
Contradiction of the aboyc sort. I t was entircl~' natural, after becoming the 
victim of an assault against her will, that shc should ha,·c spoken out. That 
she did not, that she wcnt about a:'; if nothing had happened, was in effect an 
assertion· that nothing ,·iolent had been done. Thus, thefailllre of the !Coman, 
at the time of an alleged rape, to make fill!! complaint could be ofl'ered in evi
dence (as all concede) as n yirtual self-contradiction discrediting her present 
testimon~-.l 

(b) ~ow, where nothing appears on the trial as to the making of such a 
complaint, the jury might naturally assume that none was made, and counsel 
for the accused might be cntitled to argue upon that assumption. As a pe
culiarit~·, therefore, of this kind of evidence, it is only just that the prosecution 
should bc allowed to forestall this natural assumption b~' showing that tlle 
woman was not silellt, i.e. that a complaint wa.s in fact made.2 This apparently 

§ 1135. I That the woman's subsequent 
/riC7!dly conducl towards the accused. on a 
charge of rape. is admissihle. st.'lnds upon an
other principle (allic. § 402). 

2 The Englioh cases luwc always conceded 
~nt the fact oflhe compll1int ma~· be shown: 
they are collected 1)(jsl. § 1760 (under the Hear
say Exception). and need not be repeated here. 
The American cases here follow: hut only the 
first ruling in each jurisdiction is gh·cn. except 
where \a ter ones wr.fe needed to settle the doe
trine; all the other cases. in the fOllowing sec
tions. assume the doctrine as settled: Ala. 187!. 
Lacy t. State. 45 Ala. 80 C'the fact of making 
complaint immediately and before it is likely 
that anything should have been contrived and 
de\'ised "); Ark. 1855. Pleasant I'. State. 15 
Ark. 624. 648; Cal. 1862. People ". Graham. 
21 Cal. 261. 265. semble; 1901, People r. Fi· 
gueroa. 134 Cal. 159, 66 Pac. 202; Conn. 

, 

1830. State r. DeWolf. 8 Conn. 83. 99; Ga. 
1852, Stephen v. Sta tc. 11 Ga, 225. 233; Ind. 
1869, Weldon 1'. State. 32 Ind. 81; Iowa: 1871. 
St.'lte v. Richards. 28 la. 420: La. 1901. State 
v. Washingwn. 104 La. 57. 28 So. 904; Mich. 
1871. Strang v, Peopl". 2-1 :'tIieh. 1. 5; 1874. 
People r. Lynch. 29 Mich. 273. 279; 1879. 
l\Iailletv, People. 42 Mich. 262. 264. 3 N. W_ 
854; 1920. People v. Luce. 210 Mich. 621, 178 
N. W. 54; -'Jinn. 1872. State v. Shettleworth, 
18 Minn. 208. 212; 1877. Gardner :1. Kellogg. 
23 Minn. 463; .110. 1875. State v. Jones. 61 
Mo. 232. 235. semble; IS81. St.~te v. Warner. 
74 1\10.83.86; ,'lebr. 1881, Oleson 1'. State. 11 
Nehr. 276.9 N. W. 38. semble; 1900. Welsh 1'. 

State. GO Nehr, 101.82 N. W. 368; N. n, 
ISG:3. St'lter, l\:napp.45N. H.148.155; N.l', 
1869. Baccio I'. People. 41 N. Y. 265; N. Car. 
1866. St.ate ". Marshall. PhillipA N. CA9: Oh. 
1848. Johnson v. State. 17 Oh. 593, 595; Oklo 
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§ 1135 SUPPORTING A WITNESS [CHAP. XXXVI 

irregular process oC negativing evidence not yet Cormally introduced by the 
opponent is regular enough in reality, because the impression upon the tribunal 
would otherwise be there as if the opponent had really offered e\'idence of the 
woman's silence. Thus the essence of the process l'onsists in the showing 
that the woman did not in fact behave with a silence inconsistent with her 
present story. The Courts have fully sanctioned this analysis of the situation: 

1830, DAGGETr, J., in Stale v. DeWolf, 8 Conn. {/9: .. It a female testifies that such an 
outrage has been committed on her person, an inquiry is at once s'Jggested why it was not 
communicated to her female friends. '1'0 satisfy such inquiry it is reasonable that she should 
be heard in her declaration that she did so complain." 

1869, WooDHm'F, J., in Baccio v. People, 41 ;-;. Y. 268: "It may be suggested, perhaps. 
that it is so natural as to be almost ine\'itable that a female upon whom the crimc has been 
committed will make immediate complaint thereof to her mother or other confidential friend 
and. inasmuch as her failure to do so would be strong evidence that her affirmation on the 
subject when examined as a witness was false, that the prosecution may anticipate such a 
claim by affirmative proof that complaint was made. • ., Like outcries made at the time 
charged, the appearance and manner of the female immediately after. her instant complaints 
of the fact are all such as are natural and according to the ordinary course of events." 

1900, BARTClI, C. J .• in State v. NCIII, 21 Utah I.Ojl, 60 Pac. iilO: "'1'he natural instinct of 
a fl'male thus outraged and injurl'd prompts her to disclose till' o(,curren(,e, at the earliest 
opportunity. to the relative or friend who naturally hus the deepest interest in her wel
fare j and the absen('e of su('h a disclosure tends to discredit her as a witness. and may raise 
an inference against the truth of the ('harge. To avoid such discredit and inference, it is 
competent for the prosecution to anticipate any claim Il.~ to effects. and show, by affirmative 
proof of the vi(,tim and of her relative or friend to whom she narrated the circulIlstances of 
the outrage. that complaint was made recently after its commission." 

(c) In the same way, and just as with ordinary Self-Contradictions (ante, 
§ 1044), if the silence is eunceded by the prosecution, the silence may never
theless be explained away as due to fear, shame, or the like, so that it loses 
its significance as a suspicious inconsistency: 

1863. BELLOWS. J., in Slate v. Knapp, 45 N. H. 155: "It is equally well settled also tbat 
the delay to make complaint may be explained by showing that it was caused by threats 
or undue influencc of the prisoner. . " It would then be clearly proper to show the reasons 
of sU1~h delay" whether caused by the threats of the prisoner, inabiiity caused by the 
violence. want of opportunity, or the fear of injury by the communication to the only per
sons at hand. . .. Upon a disclosure of all the circumstances the jury might properly 
find that the delay was neither unreasonable nor inconsistent with the testimony of the 

• "3 prosccutnx. 

1897. Harmon c. Terr .• 50kl. 368. 49 Pac. 55; Or. cause she had not testified. being dead before 
1897. State v. Sargent. 32 Or. 110. 49 Pac. 889; the trial}. 
Tenn. 1848. Phillips v. State. 9 Humph. 246.247; • Eno. 1864. R. v. Resrden. 4 F. & F. 76: 
Te:e. !874. Pcfferling I). State. 40 Te:f. 486. U. S. 1900. State I). Petereon. 110 la. 647. 82 N. 
492; Vo. 1853. Drogy's Case. 10 Gratt. 722. W. 329; 1904. State 17. Icenbice. 126 la. 16. 101 
728; Vi. 1874. State 17. Niles. 47 Vt. 82. 86; N. W. 273; 1895. People v. Eno. 104 Mich. 
1905. State v. Willett. 78 Vt. 157. 62 At!. 48; 341.62 N. W. 407; 1872. State I). Shettleworth. 
Wi". 1888. Hannon v. State. 70 Wis. 448. 18 Minn. 208. 212; 1863. State v. Knapp. 45 
450. 36 N. W. 1. N. H. 148. 155 ("how much delay in making 

The only contrary ruling is based on inatten- the complaint ought to weigh against the prose-
tion to the diffN"l'nt theoril's: 1911. People r. cution must depend upon the circumstances of 
Lewis. 252 III. 281. 96 N. E. 1005 (the fllct of each particular case"); 1900. Poople v. Fla
fresh complaint by the woman. excluded. be- herty. 162 N. Y. 532. 57 N. E. 73 (explana-
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(d) Under the early rule of hue-and-cry, it wns necessary that there should 
have been fresh complaint; and this notion has been perpetuated in the state
ment, usual in enunciating the modern rule, that the complaint must hare 
been recent, in order that the fact of it may be admitted. A few Courts 
have applied this notion practically in their rulings, by excluding complaints 
made after a certain length Cl.f time.4 But, if it be considered that the pur
pose of the evidence is merely to negative the supposed silence of the woman, 

• 
it is perceived that the fact of complaint at any t·ime should be received. 
After a long delay, to be sure, the fact is of trifling weight, but it negatives 
silence, nevertheless, and the accompanying circumstances must determine 
how far the delay has been successfully explained away./; 

(2) The foregoing principles apply equally to other charges involving 
sexual intercourse with violence or irrespective of thp female's consent, _. -
though here there is found naturally some difference of opinion in applying 
the principle to specific offences. (a) The fa illlre to make complaint should not 
be admissible on a charge of rape under age of consent, unless where the com
plainant is a child of tender years; 6 nor (unless in the same exceptional case) 

tions nearly nine months lawr. excluded): 
1914. Sanchez 1'. Gesteru. 7 P. R. Fed. 279: 
1892. State 1'. Wilkins. 66 Vt. 1. Hi, 28 At!. 
323. 

• Eno. 1896, R. r. Lillyman. 2 Q. B. 167 
(" provided it was made 68 speedily after the 
acts complained of as could reasonably be ex
pected"); U. S. 1898. People r. Lambert. 120 
Cal. 170,52 Pac. 307 (delay held too long on the 
facts): 1907. People I). Gonzalez, 6 Cal. App. 
25:;, 91 Pac. 1013 (time is matcrial): 1902, 
Lyles ~. U. S .• 20 D. C. App. 559. 563 (to a 
physician. four weeks lawr. when applying for 
an examination. excluded): Hl16. People t'. 
White. 194 Mich. 172. 160 N. W. 452 (inde
cent liberties: a complaint a week later. ex
duded): 1887. People to. O·Sullivan. 104 N. Y. 
481. 490. 10 N. E. 881 (excluding, where the 
complaint Willi not made for nearly eleven 
months): 1915. State I). Mackey. 31 N. D. 200. 
153. N. W. 982 (stawmenta made more than 
a year after one alleged act. and a week after 
the last. in answer to in tell oga tion by a com
mittee. excluded): 1887, Dunn I). State. 45 
Oh. St. 249. 252. 12 N. E. 826 (an unexplained 
delay of ten days excluded the e\-idence): 
1906. State ~. Griffin. 43 Wash. 591. 86 Pac. 
951 (complaint six months afterwards. ex
cluded. on the facts). 

i Am. 1903. Trimble ~. Terr.. 125 Ariz. 
494. 71 Pac. 932: Conn. 1908. State P. Sebas
tian. 81 Conn. 1. 69 Atl. 1054: Ill. 1922. Peo
ple~. Mason. 301 Ill. 370.133 N. E. 767 (assault 
with intent to rape: the female child lived 

/ with the defendant. her uncle: complaint made 
f\. 4 days afwr leaving his home. though 2 mont.hs 

after the alleged assnult. admitted): Iou'a: 
1903. State v. Bebb. Ia. • 96 N. W. 
714 (made more than three months afterwards: 

VOL. II 42 

admitwd): 19(H. State 1>. Bebb. 125 Ia. 494. 
101 N. W. 189: 1910. Smith t'. Hendrill:. 149 
Ia. 255. 128 N. W. 360: Mo. 1897. State 1>. 

Marcks. 140 Mo. 656. 41 S. W. 973. 43 S. W. 
1095: Mont. 1903. State r. Peres. 27 Mont. 
35S. 71 Pac. 162; N. Y. 1874. Higgins t·. Peo
ple. 58 N. Y. 378. 8emble ("there is and call 
be no particular time specified"); S. Car. 
1898. State ~. Sudduth. 52 S. C. 488. 30 S. E. 
408: Tu. 1899. Roberson 1'. Statc. Tex. 
Cr. -. 49 S. W. 398: 1911. Conger 1>. State. 
63 Tex. Cr. 312. 140 S. W. 1112: Utah: 1909, 
State 1'. Williams. 36 Utah 273. 103 Pac. 
250 (compluint made nearly three years later. 
admitted: but the delay may affect its weight) ; 
~'t. 1874. State I). Niles. 47 Vt. 82. 86 (Royce. 
J.: "It has never been understood that mere 
lapse of time could be made the test upon 
which the admissibility of such evidence de
pended : the time that in tervenes • . • is a 
subject for the jury to consider"). 

The following cases lay down no rule: 
1902. State 1>. Snider. 119 Ie .. 15.91 N. W. 762; 
1898. Legare I). State. 87 Md. 735. 41 At!. 
60 (complaint not too late on the facts); 1898. 
Com. I). Cleary. 172 Mass. 175.51 N. E. 746 
(trial judge's dhcretion controls as to time; 
whether lapse of time may ever exclude as a 
matter of law. undecided). 

The total failure to complain is of course not 
fatal'per se' to the prol!6Cution; 1906. Gar· 
vik I). Burlington. C. R. & N. R. Co .• 131 Ill.. 
415. 108 N. W. 327. 

There is DO rea80n why a «econd complaint 
&hould be excluded. Contra: 1896. Lowe I). 

State. 97 Ga. 792. 25 S. E. 676. 
I Excluded: 1897. People. 1.'. Lee. 119 Cal. 

84. 51 Pac. 22. 8emble; 1912. Kramer P. Wei· 
gand. 91 Nebr. 47. 135 N. W. 230 (civil action 
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on a charge of sodomy; 7 nor, perhaps, on a charge of faldng indecent liberties.B 

(b) Similarly, the fact of complaint should not be admissible on a charge of 
sedllci£o1b,9 nor ordinaril~r on a charge of rape 1lnder age of consent, except for 
children; 10 but should be admissible for other ojferzcc8 usuall~' im'oh'ing force.n 

§ ll:3G. Same: Consequences of this Theory; Details not admitted; Com
plainant must be a Witness. When the complaint is admitted on this theory, 
certain limitations upon its use follow logically and necessarily. 

(1) Only the fact of the comp/v,int, not fhe details. The purpose is to 
negative the supposed inconsistency of silence b~' showing that there was not 
silence. Thus the gist of the edden rial circumstances is merel~' not-silence, 
i.e. the fact of a complaint, but the fact onl~·. That she complained of a rape, 
or an attempt at rape, is all that principle permits; the further terms of her 
utterance (except so far as to identif~' the time and place with that of the 
one charged) are not only immaterial for the purpose, but practically turn the 
statement into a hearsay assertion, and as such it is inadmissible (except on 
the third theory).l 

for rape); IS00, State v. Birchard. 35 Or. 48-1, 08 Mich. 86. SO. 56 1\. W. 1102 (indecent 
59 Pac. 46S. a~~ault); 1912. Totten v. Totten, 172 Mich . 

.tldmittcd: IS08, R. ·d. Kiddie. 19 Cox Cr. 505. l;j~ );. W. 257 (civil aetion for rape); 
77 (indecent assault on a child or ~ix): I DO.'i. l!JOO. ~tate r. Imlay. 2~ utah 15(i. 61 Pac. 
R.I'. Osborn. 1 K. B. 551 (indecent a~sallit 557 (as~allit with intent to rape). 
on a child of twel\'e; "such complaint~ arc § 1136. I The English CII,;('S on this point 
admissible. not merely as negath'ing consent. arc "olleetcd post. § 17(;0 (un(lcr the Hearsay 
but becLlUBe they L'fe consi~tcnt with the story Exception). and need not be rcpl'at('d here: 
of the prosecutrix "); 19l!l. Col pin v. People. ill the Arncriean following it is to he noted that 
G7 Colo. 17. IS5 Pac. 25·\ (rape under age; muny (If these C()urt~ do allow the details nf 
here admitted because consent was not al- the statement to be u~erl under the 8Ccond 
leged): 1005. ~tate t·. Oswalt. Kan. -. thenry. as seen in the next sccti'JIl: 
1;2 Pac. 513 (said to he "at least doubtful"). :lia/)(lllla: IS71. Lacy 1'. ~tate. 45 Ala. SO; 

, Excluded: IOOS. Soto r. Terr .• 12 ,\riz. 1872. Scott I'. State. 4S ill. ·120; 1884. Griffin 
an. 1)4 Pac. 1104 (~odomy upon a child of four) : I'. State. 7(; icl. ~!l. al: I!J05. Posey I'. State. 
1897. Honselmun v. Peopll'. lfiR Ill. 172. -\8 J.I3 Aln. 54. as So. 10l!l; 
N. E. :m·1. Admilled: IUOS. State r. Sehas- Arizolla: 1!l2I. ~ag!, I'. State. 22 Ariz. 151. 
ti:m. 81 Conn. 1, 6!) Atl. 10.H. 1:)5 Pac. 534 n. 1 (statutory rape); 

• HI09. People v. Scatturtl. 238 Ill. 313. 87 :lrkallsas: IS55. Pleasant 1'. Stllte. 15 Ark. 
N. E. 3:12 (excluded). 62,l, 64!l; 1S07. Da\'i~ v. State. 63 id. 470 • 

• Excluded: 1895. State t·. Sihley. Mo. 39 S. W. 356 (description gh'ell hy a raped 
-, 31 S. W. 1033. woman when shown the defendant) ; 

,0 Excluded: 1905. State I'. Hoskill~on. 78 California: i862, People r. Graham. 21 Cal. 
Kan. 183. (1) Pac. 1:i8; 1D20. State r. Langs- 261, 265; 18!l3. People v. Stewart. 97 Cal. 
ton. 106 Kan. 672. 189 Pac. 15a; WH. State 238. 241.32 Pac. 8; 18!l8. People t·. Lambert. 
t'. Gay. 82 Wash. 423. 1014 Pac. il I. 120 Cal. liO. 52 Pac. :307; 1D03. People t'. 

Admitted: 1907. People v. Gonzalez. 6 Wilmot. 180 Cal. 103. 72 Pac. 1:\38; 1004. 
Cal. Apl'. 255. 91 Pac. 1013; W14. State People v. Scalamiero. 14:3 Cal. 343. 76 Pac. 
v. Ellison. 19 N. M. 428. 14-1 Pac. 10 1098; 
(statutory rape; good opinion by Parker. Gromia: 1852. Stephen v. StJlte. 11 Ga. 225. 
J .• but not framing any fixed rule); 1906. 233: 1010, Huey v. State. 7 Ga. App. :398. 61l 
State v. Winslow. 30 Utah 403. 85 Puc. 433 S. E. 1023 (Stephen v. State followed); 
(incest with a minor daughter. there being no Idaho: 1904. State v. Harness. 10 Ida. 18. 
consenting fact); 1892. State t·. Wilkins. 66 76 Pac. 788; 1916. State v. Andru~. 29 Ida. 
VI. I, 10. 28 Atl. 123 (admissible in corrobo- 1. 156 Puc. 421 ; 
ration. reg[\rdles~ of the qucstion of consent); ..,( Illinois: !!JOS. Peuple t'. Weston. 236 Ill. 
1919. State v. (:He. 93 Vt. 142. lOG Atl. 821) 1\104.86 N. E. 188; l!H5. Peoplc r. Hamilton. 
(admissible for statutory rape al~o). 268 Ill. 390. 109 N. E. 329 ; 

\I Admitted: 1902. People v. Swist. 136 Il1diana: 1869, Weldon t'. Stnt('. 32 Ind. 81; 
Cal. 520. 69 Pac. 223 (crime against nature'A" 1871. Thompson v. State. 38 Ind. :m; 181)3, 

\ committed on a child); 1803. People v. Hickp! Polson v. State, 137 Ind. 519. 523. 35 N. E. 

'" 6 , 
• , , 
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'. 
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(2) The woman mU8t be a Wit'M!88. Since the only object of the eyidence 
is to repel the supposed inconsistency between the woman's prcsent testi
mony and her former silence, it is obvious that if she has not testified at all, 

607; HllO. Pulley z,. State. 17 -t Ind. 542. 02 unless they are made at the time as • res gesUe' 
N. E. 550 (the name of the alleged assailant or unless the complainant is a child) : 
must not be mentioned): Minllcsu/n: 1872, St.'lte 1". Shettleworth, 18 
Iou'a: 1871. State t·. Hidmrds, 28 III. 420: Minn. 208. 212: 
188r.. State II. Clc.rk. mIla. 2\J5. 28 X. W. 001l; ltJi.~slmrl: St.'lte 1'. Jones. 61 1\10. 232, 235: 
1886. State 1'. Mitchell, (j8 III. 118. 2(j N. W. SeIJraska: 1881. Oleson r. Stute. 11 Nebr. 
H (but. this does not exclude the fact that the 271i, 279, 9 N. W. 38; 1886. Mathews r. Statl', 
complaint spokt· of a rape); Ib!lO. Mcl\Iurrin IO:O-:ehr.330,337.27X. W.234; In07. Younger 
r. Rigby. 80 la. :J22, 325,·15 M. W. 877 (same); I'. State, SO Nebr. 201. 114 :0-:. W. 170 (here the 
!!lOO, State 1'. Petersen, 110 la. 1147. 82 N. W. ruling goes further and Ildmits the naming or 
a:w (" exa!'t partil'lIlnrs" inadmissible); 1902. dc~eribing of the assail an t; the foregoing 
St.ate ('. Wheeler. 1 Hi la. 212. 8!l N. W. n7S cases lire not cited); In09, Henderson r. 
(admissible only" in confirmation of the wit- State, 85 Nebr. 444. 123 N. W. 450 (unless 
ness or to repel the presumption that her stute- the complaint wus part of the 'res gt'stre'): 
ment is a fabrication"; but the name of the HliS. Rhoades r. State. 102 Nebr. 750, 169 
ravisher as stated Illay he inchlll('d in proof N. W. 433 (rape under age); 
of the fact of (~omplaint); lUO.5. State t·. An- ,VClL' Haml,shirc: 1863, State r. Knapp. 45 
drews, lao la. 60ll. 105 N. W. 215 (the precise N. H. 148. 155; 
scope of the "fuct" of the l'omplaint here Se1L' ./ersey: 1!l15. State r. SchaelTer. 87 N. 
seems to be enlarged to include "who her .1. L. 6133. 04 Atl. 5llS. scm/,[e: 
assnilnn t \'i'as and what he did to her", with l\',·w}" orl:: 1869, Ba~cio 1'. People, 41 N. Y. 
further qualifications; the rule is now loose 265. 2ii; 
and unsettled in t.his State; sec § 1761, post): Oklahoma: 1897. Harmon r. Terr., 5 Okl. 
1905, State r. Barkley. 120 lao 484. 105 N. W. 368 .. 19 Pne. 55; 
506 (the rule further obscured; preceding Teras: 1874, PefTerling 1'. State. 40 Tex. 486, 
case not cited); WIO. State 1'. Dudley, 147 492; 
la. fH5, 1213 N. W. 812; WI 1. State 1'. Nomk. Utalt: 1898. Statt' t·. Halford. 18 Utah 3. 
1;31 la. 53(;. 1:32 X. W. 2r, (prer(!clin~ rule ap- ,54 Pa,.. IH!l (ohscurl'); InOO. State I'. Neel. 
plied; but pl)intin~ out that clt·tails not re- 21 rtah 151, liO Pal'. 1)10 (not admi~sihle. 
reh'able under the pr('~ent prineiple may be except. when 51) fresh as to 1){' of the' rl'S gt'stre ') : 
admissible under tht, Spon tnneous Declara- l'nmolll: IS7·!. State I'. :O-:ile~. 47 YI. 82, 86: 
tions exception to the Hearsay rule. post. 1 Rll2. State t'. Bedard. (j5 Vt. 278. 28·t, :16 Atl. 
§§ 113!l. 17(0); WI·I. State 1'. Voehoski. 71ll. srmMc: 
170 la. 2·16, 150 N. \Y. 53: l"irainia: 1853, Brogy's Cuse, 10 Gratt. 722. 
Kansas: 1901, Stutc v. Daugh{'rty, r,3 Kan. 721l: 
47a. 65 Pac. 691'i: Ill20. State 1'. Langston. 1l'n.,IdTl{llon: 1898. Rtate r. Hunter. 18 Wash. 
lOr, Kan. 1372. 180 PU!'. 15a (hut here a liberal !l70. 52 i'al·. 247; 1fJ01l. !;tatc r. Griffin. 43 
application was marie. the child being of ten- Wa~". 5!l1. );1) Pac. 05! (statl'mcnt naming 
der years); 1917. Stnte r. McLemore, 99 Kan. thr ac!'used. l'xduded): 
ii7, 164 Pac. ltll (the assuilant's name must IT'i.,ron...in: 188S. Hannon r. State, 70 Wis. 
not be stated): 448. 452. 31l :-<. W. I ("except ... where 
Loui"ialla: 1903, State to, McCoy. 109 La. the person r:l\'isherl is "ery young". referring 
682. ;{3 So. 730 (not rlear); /1) the !'ases of § 1760. post); 1902, Bannen 1'. 

Mllille: IS92, State v. Mulkern. 85 Me. 1013. State. 115 id. 317. !l1 :0-:. W. 107 (same). 
107. 26 At!. 1017: A few Court.s have erroneously allowed thr 
Michiaan: 18i7, Brown 1'. People, 36 Mich. det.ailed statement to be tlsrd e,'en when pro-
203 (admitted exceptionally; no prindplc 1'('{'(lin~ upon the prl's{,lIt theory; but these 
laid clown); IS7!). Maillet V. People. 42 l\Iirh. rulings arc probably due to a ronfusion of the 
262. 264. 3 N. \\'. 854 (left undecided): 1886. first and the second theory; 1830. State r. 
People v. Gage, 62 Mich. 271. 28 N. W. 835 DeWolf. 8 Coun. 93. 100: l&t8 .. Johnson ,'. 
(treated as properly excluded by I,he present Statr, 17 Oh. 503, 595; 18i2. Burt v. Statc', 
principle, butnevcrthelesB admitted exception- 2:l Oh. St. 394, 401. 
ally by the 'res gestre' principle. post, § 1760): For the admissibility of a child's complaint 
IS93,Peoplcv.Hicks.08!\Iich.80,56N.W.ll02 com pure § 1751. par. c. § 1761. n. 2. post. 
(excluding the det.·lils. and not applying the Of eourse. if the delmer all cross-examination 
'res ge5Ue' exception); 1896. People r. Dun- ask~ for some of thc detuils. t1wn the prosccu-
(>,\11. 100l Mich. 41)0, ()2 N. \V. 556 (same): tion may ask for all of them on re-direct 
iSvB. P.lople 1'. Bernor. 115 Mich. 692, 74 cramilwlloll (on the principle of § 15. allte); 
N. W. 184. semble; l!JOO. People v. Marrs. 125 1915. Stute t'. Ellison, 19 N. 1\1.428. 144 Pac. 
Mi(·h. 376, 84 N. W. 2&1 (details excluded. 10. 
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there is no inconsistency to repel, and therefore the evidence is irrelevant.2 <

In a rape, for instance, charged to have been committed on a frequented way, 
and testified to by several bystanders, without calling the woman herself to 
the stand, it is entirely immaterial whether she made complaint or not; 
there is no story of hers before the court, and there is therefore no suspicion 
about such a story and nothing to repel. On the other hand, if the woman 
has taken the stand. it is immaterial whether she has been impeached or 
cross-examined (a matter of importance under the next theor~'); the fact of 

. complaint may be introduced immediatdy, even by her own testimony in 
chief. 

§ 1137. Sa.me: (B) Second Theory; Rehabilitation by Consistent State
ment. It has been seen (ante, § 1122) that. under some circumstances, 
and with limitations differently accepted in different jurisdictions, a witness 
whose testimony Las heen impeached ma~' be ('orroborated or rehabilitated by 
evidence of his similar statements made at other times. This principle has 
been resorted to for admitting the present sort of evidence. The story of 
the woman is corroborated hy showing that she told the same story at the 
time of making complaint. Where a Court allows this form of corroboration 
for other witnesses, it is a legitimate application of the principle to admit 
sueh evidence here. Courts sometimes permit the evidence to be used "to 
test" or " verify" the woman's recollection; but this is merely another way 
of saying that her telling a similar story at the first occasion corrobora.tes her 
testimony on the stand. But in certain respects the conditions of use under 
the present theory differ radically from those under the preceding one. 

§ 1138. Same: Consequences of this Theory; Deta.ils are admissible; Com
plainant must be a. Witness, and Impeached. (1) The details of the state
ment are adrni.~sible. Since the purpose is to show that she tells the same 
story as on the stand, the whole of the complaint as made by her, with its 
terms and details, is to he received, and not the mere fact of the complaint.1 

(2) But it is obviously necessaQ', here as in the preceding theory, that the 
woma.n must have testified. This requirement is common to both theories; 

, ETI{1lalld: The English Courts have not 
been clear upon this point: 1839. R. r. Walker. 
2 Moo. &: Rob. 212. Parke. B. (obscure); 
1840. R. v. Magson. 9 C. &: P. 420. Rolfe. B .. 
semble. contra; 1840. R. v. Guttridges. ib. 
471. Parke. B .• semble. accord; 1841. R. ". 
Alexander. 2 Cr. &: D. 126. Pennefather. B .. 
~emble. contra; R. v. Lillyman. 2 Q. B. 
167. 177. semble. accord; 1898. R. v. KiddIe. 
19 Cox Cr. 77. semble. contra (indecent IWsault; 
the prosecutrix being too young to be sworn. 
her unsworn testimony was admitted by vir
tue of St. 1885. quoted post. § 1828; an ob
jection to the admission of the complaint. on 
the ground that .. there was no evidence on 
oath to be corroborated". was overruled) • 
1905. R. v. Oaborn. 1 K. B. 551. 558. 116mble. 
accord (indecent assault; the opinion appears 
to proceed on thia theory). 

United Stales: Most American Courts fail 
to make the requirement; but its lo.:ical ne
cessity has occasionally been perceived; 1919. 
Elmer v. State. 20 Ariz. lTD. 178 Pac. 28; 
1910. Huey v. State, 7 Ga. App. 398. 66 S. E. 
1023; 1902. State v. Wolf. 118 Ia. 564. 92 
N. W. 673; 1898. Com. v. Cleary. 1 T2 Mass. 
175. 51 N. E. 746; 1887. People c. O·Sullivan. 
104 N. Y. 481. 486. 10 N. E. 880; 1853. 
Brogy's Case. 10 Gratt. Va. 722. 727 (left un
decided); and cases cited post. § 1138. par. 
2. 

Compare the doctrines of §§ 284 and 1076. 
ante. Note also that in Michigan and Wi!
consin (supra. par. 1). the rule is partly con
trary. i.e. only when the feruale is too young 
to testify nre details admitted. 

§ 1138. 1 Thia is the doctrine accepted by 
nil the cases in the next two notes. 
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for both assume that the purpose is to rehabilitate a witness, and if the 
woman has not testified, there is no one in that position.!! 

(3) The t/.-.ztness must ha'Ve been impeached. According to the general theory 
of Corroboration by Similar Statements (ante, § 1124), there must be some 
kind of impeachment before the other statement can be offered. In different 
jurisdictions different views are taken (ante, §§ 1125-1131) of what this im
peachment must amount to, whether it may be by general bad character, 
by bias, by prior self-contradiction, or the like. The kind of impeachment. 
therefore, which will be sufficient to admit the rape-complaint will depend 
on the view taken of the general principle in the particular jurisdiction.3 

I England: 18.19. R. v. Walker. 2 Moo. & 
Rob. 212. Parke. B., semble; 1840. R. 1'. 

Megson. 9 C. & P. 420. Rolfe. B. (" to show her 
credit and the accuracy of her recollection"; 
here the woman had died); 1840. R. v. Gut
tridges, iL. 471. Parke. B.. semble; United 
States: 1862, People v. Graham. 21 Cal. 261. 
265 (the child had been called to the stand. but 
could not testify for weeping); 1869. Weldon 
t. State. 32 Ind. 81 (the child alleged to have 
been raped being incompetent through youth) ; 
1871, Thompson t'. State. 38 Ind. :J9 (the 
woman not having testified); 1895. State t'. 
Meyer!, 46 Nebr. 152. 6-1 N. W. G97(inr.allBcity 
as witness); 1845, People 1'. McGee. 1 Denio 
N. Y. 19, 22 (excluded wherever th(' womnn is 
incompetent or for other reasons has not testi
fied); 1907, State t'. Werner. 16 N. D. S3. l12 
N. W. 60 (and noting that. on this theory. the 
statement need not ue .. so recently after the 
commission of the offence". as it must be when 
admitted on the theory of § 1761. post); 1913. 
State v. Apley, 25 N. D. 298. 141 N. W. 740 
(followini State 1'. Werner); 1848. Johnson v. 
State, 17 Oh. 593. 595; 1910. People t·. Rosado. 
16 P. H. 413 (not clear); 1912. People t'. Ruiz. 
18 P. R. 687; and cases infra in note 3. espe
cially Hornbeck v. State. Oh., Phillips v. S'atc. 
Tenn. 

Compare the cases cited ante. § 1136. par. 2. 
• The English rulings are obscure I\S to 

whether impeachment is necessary: 18.19. It. 
~. Walker, 2 Mo. &: Rob. 212. Parke. B .. semble 
(after cross-examination as to her story); 1840. 
R. v. Megson, 9 C. &: P. 420. Holfe. B .• semble. 
contra; 1860, R. v. Eyre, 2 F. &: F. 579. Bylp.s. 
J., aemble, contra; 1877, R. v. Wood, 14 Cox Cr. 
47. Bramwell. L. J., semble. contra; 1896. It. 1'. 

Lillyman, 2 Q. B. 167, 177, contra (admissible 
in chief, as bearing on' the consistency of the 
prosecutrix' conduct with her testimony). 

The American rulings requiring impeach
ment are as follow6; where no special note is 
added, the Court simply requires impeach
ment of some sort without defining what kind. 
and this impeachment may even cover mere 
cross-examination: Alabama: 1872, Scott II. 

State. 48 Ala. 420 l" in corroboration ... if 
she is assailed in the matter of her complaint") ; 
1884. Griffin 1'. State. 7tl Ala. 29. 32 (after either 

cross-examination as to the particulars of the 
complaint or evidence introduced" to impeach 
the prosecutrix"); 11101. Bray v. State. 131 
Ala. 46. 31 So. lO7; 1902, Oakle~' v. State. 135 
Ala. 15, 33 So. 23; 1910. Gaines 1'. State. 167 
Ala. 70. 52 So. 643 (Oakley v. State approved) ; 
Arkansas: 1855. Pleasant p. State, 15 Ark. 624. 
649 (after a geneml impeachment of credit);, 
1899. Lee t'. State. 66 Ark. 286. 50 S. W. 517 
(details admissible after impeachment as to the 
I'omplaint); Idaho: 1907, State v. Fowler. 13 
Ida. :n 7, 89 Puc. 757; Indiana: 1869. Weldon 
t'. State. :J2 Ind. 81, semble; 1871, Thompson 
1'. State. 38 Ind. 39 (ob~cure as to the com
plaint itself: but requiring" impeachment" to 
admit other similar statements in general. fol
lowing the usual rule for such evidence); 10100: 
1886, Staw v. Clark. 69 Ia. 294. 28 N. W. 606. 
semble; 1890, McMurrin T. Rigby. 80 Ia. 322. 
325. 45 N. W. 877. semble: Louisiana: 1893, 
State v. Landford. 45 La. An. 1177. 14 So. 181 
(admissible only after impeachment); Michi
oan: 1893, People 1'. Hicks. 98 Mich. 86. 56 N. 
VI. 1102 (details admissible after impeachment; 
here excluded rape not being charged; but 
only indecent· assault) ; Missouri: 1875, 
Stute v. Jones. 61 Mo. 2:32, 2:35; 1900. State ~. 
Bateman, 198 Mo. 221. 9·1 S. W. 843; 1913, 
State 11. Lawh'lrn. 250 Mo. 29:3. 157 S. W. 3H 
(affirming State v. Jones !l!1d State v. Bute
man); Nehras/,a.· 1881. Olsson r. State. 11 
Nebr. 276. 279.9 N. W. 38; Serada: 1888. 
State 1.'. Campbell. 20 Nev. 126. 17 Pac. 620 
(exduded. unless after impeachment); 1905. 
Elf Kelly. 28 Nev. 491. 83 Pac. 223 (State v. 
Camphell followed); New Mexi.eo: 1899. Terr. 
'c. Maldonado. 9 N. M. 629. 58 Pac. 300 (on 
direct testimony. details cannot be stated); 
NeIL York' 1869. Baccio r. People. 41 N. Y. 
265. 269. umble; North Carolina: 1866. State 
v. Marshall. Phillips 49. 51 (after a self-contra
diction); 1899, State v. Brown. 125 N. C. 606. 
34 S. E. 105 (declaration admitted after im
peachment of prosecutrix on cross-examina
tion); 1904. State 1'. Parker. 134 N. C. 209,46 
S. F.:. 511 (1\ technionl rule laid down as to the 
judge's charge); Oreuon: 1897, State II. 

Sargent. 32 Or. 110.49 Pac. 889 (not admissible 
in ehieO; Tennessee: 1S48. Phillips II. State. 9 
Humph. 246, semble; Texaa: 1874. Pefferling 
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§ 1139. Same: (C) Third Theory: Spontaneous or Res GestllB Declarations, 
as Exception to Hearsay Rule. One of the exceptions to the Hearsay Rule 
permits the spontaneous declarations of a person suddenly excited by an ex
trinsic occurrence to be admitted as hearsay testimony (post, § 1747). The 
declarations of a woman under the fright or a sudden assault have been 
regarded by some Courts as recei,'able under this e~:eeption. The proper 
limitations are better considered in connection with the Hearsay Rule (post, 
§ 1760). But the differences and similarities may be here pointed out be
tween the rules of this theory and of the preceding ones: 

(1) The delctils of the statement are admissible, because the rule is admitting 
a hearsay assertion, 'i.e. in effect, testimony. 

(2) Tltc leoman need not be a witness, because the hearsay is admitted for 
its own sake, and not as corroborating her testimony or as in any way de
pendent upon it. 

(:3) If a witness, she lleed /lot hm:e been impeached, because this requirement 
is wholly peculiar to the preceding theory. 

(4) If the prosecutrix is tuu yOllng to he a witness, nevertheless the stute
ment is receivable. 

§ 1140. Summary. (1) The fact of the complaint is always and legit! 
mutely admissible under the first theory above. (2) The details are lcgiti
mately receivable under either the second or the third theory; hut the third 
has little vogue, while the sec om I is widely accepted. Each has its own 
logical requirements, different from the other. (~) Both the first and the 
second theories may be accepted, without conflict. In most jurisdictions, 
the first theory is used to admit the fact of complaint, and then the second 
theoQ' is invoked to admit the details; and this is proper enough, if the 
conditions of the second theon' arc observed. • • 

§ 1141. Complaint in Travail by a Bastard's Mother. (1) At a time whcn 

11, State, 40 Tex. 4813. 492; 1894. Thompson v. v. Stute, 23 Oh. St. 394. 401 (" immediately or 
Stute, 33 Tex. Cr. 472. 475. 26 S. W. 987 (not soon nfter"; the particularity of the details b~
admis~ible in chief). illg left to the trial Court's discretion); 18i9, 

The American cases not Tcqllirino impeach- Hornbeck t'. State, 35 Oll, St. 277. 279; ISSi. 
ment are as follows; they allow the complaint- Dunn 1'. State. 45 Oh, St. 249. 251, 12 N. E, S26 
details to be offered in chief: Federal: 1834, (" immediately"; yet they arc udmissible after 
Ellicott v. Pearl. 1 McLean 206, 211; Con- a delay. if it is accounted for. the Court apply-
neetjeu!: 1830. State v, De Wolf. S Conn. 9a. ing here the rule as to admitting the fact of 
100 (but here there had been cross-examination complaint, 8Ilpra); Utah: 1900. State v. Imlay, 
on the facts of the charge); 1876, State 1'. 22 Utah 156.61 Pac. 557 (details admissible, in 
Kinney, 44 Conn. 153, 155 (same); 1880. corroboration of the complainant's testimony, 
State v. Byrne. 47 Conn. 465; lIIassaehu.,ctl .• : if made immediately ufter the act). 
1898. Com. v. Cleary. 172 Mass, li5, 51 N, E. It will be noted that most of the rulings pre-
746, semble; New York: 1845. People v. McGee. scribe something as to the time of the complaint. 
1 Denio 19, 22; North Dakota: 1907, Slate v. But this is really unnecessary, under the pres-
Werner, 16 N. D. 83. 112 N. W. 60 (but with- ent theory of Corroboration by Similar State
out formally accepting either specific theory) ; menta; the time of the stawments is im
Ohio: 1848. Johnson v. State, 17 Oh. 593, 595 material (anle. § 1126). This requirement as 
(t,he declarations must be made" immediately" to time comes simply from a confusion of the 
after the alleged offence); 1849. Laughlin t'. first theory ahove (admitting the fact of tho 
State. 18 Oh, 99. 101 (same); 1858, l\IcCombs complaint) with the second theory (admitting 
v. Stute, I:i Oh, St. {)43. (j46 (same); 1872. Burt the details). 
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parties and interested persons were disqualified, an exception was made by 
statute (resting probably on old traditional practice 1), in several of the 
colonial communities, and the mother permitted to be (l. 1I:it11C88 in a prose
cution for bastardy or suit for filiation; this was indeed probably the first 
statutory exception to the general disqualification (alltc, § 5i5).· But it was 
conditioned on the faet that the mother had in hcr travail named and ac
cused as the father the very person now on trial as defendant. This was 
the law in :Massachusctts and ~ew Hampshire;2 while in Maine and Con
necticut the requirement was more rigid, and formed a condition precedent 
(as sometimes construed) to maintaining the action.3 

The theory on whieh thcse travail-accusations were thus given force was 
a composite one. Partly it was the present theory of corroborating by con-

§ 1141. 11637. I3ishol> of Lincoln's Triul. 3 
How. St. Tr. 769. 773 (witnesses to P. as the 
father of a hastard testified .• some by con
fession of herself hl'ing the mother of the 
child who were present ut the time of her de
livery"). 

There was current on the Contincnt a 
maxim whi~h scems to point to a similur 
custom: "Creditur \'irgini dicenti se ub uliquo 
cognitam et ex eo pmegnuntem esse." But 
this maxim dot's not appear to be found in the 
Cunon law; and presumably it referred to some 
rule atTerting the use of the woman's deposition. 
regardless of time of childbirth (Buudry-Lu
rant inc ric et aI., Traitc th(>(lrique I't pratique 
dl' droit ch'il, 2d ed.. 1902. \'01. III. "Des 
Personnes", § 671. .. Re~hl'rche de la pater
nite"; E. Bonnier. Traite thCorique et 
pratique des Preuves, etc., 5th cd. by Larnaude. 
1888, § 223). 

:lIIassac!tusells: 1807. DrawnI.' v. Stimpson, 
2 Mass. 441 (under St. 1785, c. 66. "'lar. 16, the 
accusation during travail and the subsequent 
constancy is a condition precedent to her com
pctency. and the fucts must be e\'idel\ced by 
other witnesses); 1809, Com. 1>. Cole, 5 Muss. 
517 (time of travail. determined); 1827, Bucon 
v. Harrington, 5 Pick. 63 (time of tramil. deter
mined); 1829, Muxwell v. Hurdy. 8 Pick. 560 
(variance of accusation before tru\'ail docs not 
disqualify); 18:38, M'Managil t'. Ross. 20 Pick. 
99 (tra\'uil-accusation rerluired e\'en for com
plaint~ filed after birth of child); 1852. Bailey 
v. Chesley, 10 Cush. 284 (form of accusation, 
determined); 1868, Stiles v. Eastman. 99 Muss. 
132 (the travail-accusation is a condition pre
cedent to the muintenunce of the action, not 
mewly to her competency); 1874, Rny r. 
Coffin, 123 Mass. 65, scmble (the old require
ment is abolished, through the repeal of the 
ututute by Gen. St. e. 72, § 8); 188S, Leonard 
r. Bolton, 148 Mass. 66, 18 N. E. 879 (same); 
N~w Hampshire: 1825, Railroad t;. J. M., :3 
N. H. 135. 140 (the requirement of travail
accusation is not a condition precedent to the 
right of maintenance but only to the mother 
being a witness; here proceeding upon the 

, 
I 

con8truction of St. Feb. 11. 1791); 1845, Long 
t·. Dow. 17 X. H. 470 (statute applied to admit 
the mother as witncss, time of "travail", 
defined): 1846. Hodirnon r. Heding. 18 N. H. 
4:31. 4:3.5 (same; form of derlaration, defined): 
Pl'Illl8yitallia: sec note 4. ill/ra. 

3 Maillc: Hev. St. 19IG. c. 102, § 5 (com
plainant must file a declaration. stating con
stancy of accusation of similar tenor to that 
in Conn. and :\Iass.); 1830, Dennett 1'. I\:nee
land, 6 Me. 460 (truntil-accusation. held a 
cundition precedent to the mother's compe
tency, under the statute); 1831, Tillsoll v. 
Bowley, S ;\Ie. 103 (accusation held sufficient) ; 
1844. Burgess t·. Bosworth. 10 Shc!>1. 573 (the 
required constancy dates from the time of first 
accusation of the defendant. 1I0t from the time 
of first accusation of allY one); 1867, Wilson 1'. 
Woodside. 57 Me. 489 (\'oluntary uccusation, 
without questioning. sufficcs); 1868. Totman 
1>. Forsaith. 55 Me. a60 (form of accusation. 
determined): 1S0S. Palmer 1'. Me Donald. 92 
Me. 125, 42 At\. 315 (under PuiJ. St. 188a, c. 
97. § 6, accusation at travuil and constancy in 
the accusation arc both essential to the action; 
but the constancy docs not relate to aCCU!!lI
tiona between time of tf'.l\'ail and time of ('hurge 
before magist.rate); CO/l/lecticut: 1788. HitcII
cock r.. Grant, 1 Root 107 (plea in bar allowed; 
applying n st.'ltute of 1702); 1796, Warner r. 
Willey. 2 Hont 4UO; 1804. Davis 1'. Salisbury, 1 
Day 278. 282 (but otherwise in a suit for main
tenance by the selectmen, not the woman); 
182a. Judson r. Blanchard, 4 COlin. 557. 565; 
1825. Chaplin v. Hartshorne, 6 Conn. 41, 44 
(same); 1876. Booth v. Hart. 43 Conn. 480, 
485 (holding that the originlll statute required 
the travail-accusation und the subsequent 
constancy, merely as a condition precedent to 
the mother's testifying at the trial by way of 
exception to the gtnernl rule of didqualification 
for parties. and tilat. therefore the statute of 
184S. making alI parties competent, removed 
the necessity of 'Prior accusation as a condition 
precedent to competency); 1905. 8huiler v. 
Bullock. 78 Conn. 65, 61 Atl. 65 (Booth n. Hart 
approved) • 
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sistent statements, in particular, by statements calculated to rebut the 
suspicion of recent contrivance (allte. § 1129). Partly the theory of the 
Hearsay exception for spontaneous utter •• nces (' res gestre ') lent its aid (post, 
§ 1747); for the painful circumstances of the occasion (as the judges re
peatedly pointed out) gU\'c some guarantee of sincerity. Partly, too, the 
Hearsay exception for dying declarations furnished a close analogy (post, 
§ 1438), for the l!.pprehcnsion of death was present. These various considera
tions united to give a just evidential force to such utterances. 

(2) Since disqualification by interest has been abolished, and the mother's 
competency no longer depends on this requirement, the use of such declara
tions involves solely a question of admissibility for their own sake. The 
result in the different jurisdictions has been diverse: 

(a.) In the States in which the requirement originally obtained, the use of the 
travail-accusation now sun'i\"es as admissible e\'idence by express new statute, 
or by the presermtion of former practice, and elsewhere statute has adopted 
the rule.4 

• Connecticut: Gen. St. 1887. § 120; (after 
the woman's complaint un oath. constancy of 
accusation whcn .. put t<> her discovery in the 
time of her tra \'ail and III so examined all tho 
trial of the cause" is . prima facie' evidence) ; 
Gen. St. 1918, § 600i (dilllilar statute. omitting 
the provisos; "if such woman shull continue 
constant in her accusntion. it shall be e\'idence" 
of paternity); 1879. Robbins v. Smith. 41 
Conn. 182. 189 (even since proof of constancy 
ceased to be a requiremcn t. it still remllined 
admissible; hcro also admitting declara tiolls 
hefore the child's birth; Carpenter .. J .. diss. 
on the last point); 18S!). Benton v. Starr. 58 
Conn. 285. 20 Atl. 450 (the woman's constant 
accusations receh·ed. including details of timc 
and place); 1896. Harty D. Mulloy. 6; id. 339. 
36 Atl. 259; lU08. Stnte~. Sebastian. 81 Conn. 
1.69 At!. 1054 (rule lip plied in a prosecution for 
rapc under age. tf) udmit the woman's state
ment made lit the time of IL miscarriage): 
1919. Hellmlln 11. Karp. 93 Conn. 317. 105 At!. 
678 (" all evidcnce admissible under the former 
statute is equally now admissible under the 
present statute"; applying Gell. St. 1918. 
§ 5832); 
Hawaii: St. 1913. No. 101. Re\". L. 1915. 
§ 3010 (bastllrdy; "if upon examination under 
the provisions of § 3006. and also in the time 
of her travail. she accuses the same person of 
being the fathcrof the child. and continues con
stant in such accusation. her accusation in time 
of travail shall be admissible in evidcnce upon 
the trial to corroborate her testimony"); 
Maine: 1874. Sidelinger ". BUl'klin. 64 Me. 
371 (repetition of the ILccusation. beforc and 
aiter thc time of exnmination. excluded. 118 
governcd by the ordinnry rult' for witncsses) ; 
1891. Mann ~. Maxwcll. 83 Mc. 146. 21 At!. 
8it (accusations during tra \·uil. admitted) : 
Massachusetts: Pub. St. 1882. c. 85. § 16 (if. 

upon examination in writing under oath lit 
timc of making formal accusation. she accuses 
a certain man. and" being put upon thc dis
covery of thc truth respecting Buch accusation 
in the time of her travail shc accuses the same 
man ..• lind hilt! continucd constaut in such 
accUSlltion. the fact of such accusation in timc 
of trllvail may be put ill cvidencc upon the 
trinl to corroborllte hcr testimony"); Rev. L. 
lU02. c. 82. § 16 (statute r:::·ritten. without 
material chllugc of rule); 186:!. Eddy v. Gray. 
4 All. 435. 438 (statutc applied); 1874. Reed 
v. Haskins. 116 Mass. 198 (by express statute. 
the mother may testify to her trnmil-accusa
tion. e\'en since interested parties arc made 
competent); 187·1. Ray v. Coffin. 123 Mass. 
365 (if there was no travail-accusation. subse
quent constancy. or the failure to accuse nny 
other person. is inadmissible); 1887. Tacey v. 
Noyes. 143 Mnss. ·1-19. 'J N. E. 830 (time of 
travail determined); 1888. Leonnrd v. Bolton. 
148 Mass. 66. 18 N. E. 879 (tramil-accuSlltion 
ndmissible. e\'cn when compillint is not filed till 
after hirth); 18U!. Scott 11. Donovan. 153 
Mass. :~78. 26 N. E. 871 (time of travail 
determined); 1904. Burns 11. Donoghue, 185 
Muss. 69.;1 N. E. lOGO (statute applied); 1\104. 
Baxter 11. Gormley. 186 Mass. 168. 71 N. E. 
575 (hcr testimony on the complnint-henring 
suffices); 1917, Akeson 11. Doidge. 225 Mass. 
574, 114 N. E. 726 (under the proviso" con
tinues constant in such accusations". II single 
stntemcllt accusing the same defendnnt. made 
one month prior to the examination by the 
mngistrate. and four months prior to trnvail. is 
not admissible; this is nn over-technical de
cision): Gen. L. 1920. c. 273, § 12 (the above 
statute now omitted) ; 
PenllsylDania: St. 1860 (going back to St. 
1705). Mnr. 31. § 37. Dig. 1920. § 7865. Crimes 
(woman having a bastard child is guilty of 
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(b) In a few other States similar statutes have introduced a sanction, 
based directly on th~ theory of dying declarations.1i 

(c) Rarely, a Court is found recognizing on common-law principles thc 
traditional admission of travail-accusations. There is no reason why this • 
should not be the general rule.6 

(d) Commonly, ill the jt;risdictions having no statutes, admissibility is 
not conceded.7 

§ 11-12. Owner's Complaintafter Robbery or Larceny. (a) Statements made 
by the OlVncr or possessor of good.s after an alleged robbery or larceny of 
them may be affected by several principles: 

(1) The failure of the person to make complaint would be conduct indicating 
a non-belief in the genuine occurrence of the injury charged, and would seem 
to be clcarly admissible against him (under the principle of § 284, ante). Ac
cordingly, to repel in advance this inference, it would be proper to show for 
the prosecution, as in a charge of rape (ante, § 1135), that the person was not 
silent but did in fact complain with reasonable promptness.1 Upon this 
principle, however, as in the case of rape (antc, § 1136), only the fact of the 
fornication as also the man. and" she persisting mother is alive): 1019. King tl. State. 121 
in the said charge. in the time of her extremity Miss. 230, sa So. 164 (seduction; woman's 
of labor or afterwards, in open court, upon the statement in travail as to child's paternity. 
trial of such person so charged. the same shall not admiRsiLle, paternity not being in issue) ; 
be gh'en in evidence. in order to convict such 1887. Easley r. Com., Pa. • 11 Atl. 220 
person of fornicatiOIl "). (declarations "in that extremity of lahor". 

In some jurisdictions of Canada. the action believing herself to be in peril of death. admit-
for support of a bastard is not maintainable ted). 
unless the mother while pregnant or wilhi11 six 7 Ala. 1909. Palmer r. State. 165 Ala. 329. 51 
mantha a/ler birth. made affidavit charging the So. 358 (excluded: no authority cited); la. 
now defendant as father; but this affidavit is 1858. State v. Hussey. 7 la. 409 (declarations IJf 
expressly declared not to be "evidence of the the mother" while in extremo travail". held not 
fact of the defendant being the father of the admissible); 1904, State v. Lowell. 123 Ia. 427. 
child": 01lt. Re\,. St. 1914. c. 154. §§ 314; 99 N. W. 125 (since a complaint would be inad-
Br. C. Rev. St. 1911. c. 107. § 62; Saak. R. S. missible, the failure to complain is equally so) ; 
1920. c. 156. §§ 15. 16. Mich. 1905. People v. Stison. 140 Mich. 216. 103 

'Del. Rev. St. 1921, c. 185, § 5. inserting a N. W. 542 (incest; dying declarations of pater-
new' 3085. par. 25. in Rev. Code 1915 (if the nity, made at childbirth. excluded) ; Minn. 1898, 
mother be dead at time of trial of bastardy State v. Spencer. 73 Minn. 101, 75 N. W. 893; 
charge. "her declaration made in time of M01l1.1894. State v. Tipton. 15 Mont. 74. 38 Pac. 
travail and persevered in as her dying declara- 222 (mother's declarations of paternity in trav-
tion shall be evidence"); Mua. Code 1906. ail, excluded); Nebr. 1895. Stoppert r. Nierlc. 
, 276, Hem. 225 C'declarations in her tra\'- 45 Nebr. 105. 6a N. W. 382 (excluded at com-
ail, pro\'ed to be her dying declarations". of mon law; here the statute admits the examina-
deceased mother in bastardy proceedings. tion only. but by either party) ; Tex. 1899, Poy-
admissible). ner v. State. 40 Tex. Cr. 640.51 S. W. 377 (in-

So also the Uniform Illegitimacy Act. § 26 cest; the woman's accusation of the defendant. 
(National Conference of Commissioners on just after a child's birth. as the father. held in-
Uniform State Laws. Proceedings. 1921. 1922; admissible. except to explain away other incon-
"In all cases where the mother is dead at the sistent statements); Wis. 1865. Richmond v. 
time of the trial. her declaration made in time State. 19 Wis. 307, 309. 
of travail. and perscvered in as a dying dec- Distinguish the use of the mother's ezamina-
laration. may be read in e\'idence"; so also tion be/ore the magistrate (post. , 1417). 
if she "cannot be found at the time (.iT the , 1142. 10 •• if in fact no complaint was 
trial "). made, the reason for silence may be shown: 

'1905. Johnson tl. Walker. 86 Miss. 7.".7, ::19 1846, R. v. Gandfield. 2 Cox. Cr. 43 (to explain 
So. 49 (declarations of paternity maG.. t'lc.r- why a witness had not told of a burglary. her 
ing travaii arc admissible to corro:"o; .. te husband's directions to her not to tell of it 
the mother's teBtimony apart from the Btat- because he was afraid of revengefu~ injuries 
ute cited aupra, n. 5. and even though the were received). 
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complaint, and not the details of the statement, would be admissible. Such 
seems to be the English practice.2 

(2) But on the theory of rehabilitating a witness, by showing his prior 
consistent. statements, the details of tilt;! statement would become admis
sible; the ordinary conditions, however, would on this theoQT be (ante, 
§§ 1124-1131) that the injured person became a witness and that he was 
impeached as having recently fabricated t.he story. It is in this theory 
that some Courts act with refe;ence to rape-complaints (ante, 1138); but it 
does not appear to be definitely applied by any Court for the present sort of 

'd 3 en ence. 
(3) On the theory (post, § 1749) of t1le Exception to the Hearsay Rule for 

Spontaneous Exdamation~ (or' res gestre' statements) it would seem that, 
after some evidence of t1le robbery or larceny had been offered, the details 
of complaints or outcrie~ made shortly after the robbery (or, if a larceny, shortly 
after the discovery of it) should be receivable. This is the attitude of some 
Courts towards rape-complaints (post, § 1761); and a number of Courts 
seem also to apply it to the present class of evidence. Such rulings might 
have founded themselves upon the ancient doctrine of hue-and-cry (post, 
§ 1760), but :10 connection between the two seems to be assumed in the opin
ions; they proceed mainly upon a ruling in the Supreme Court of Michigan. 
The Courts admitting such statements seem not to go definitely upon either 
this or the preceding theory.i 

(4) Some Comts, not accepting either of the two preceding theories as 
valid, reject altogether the details of such complaints.s 

(b) Where the defendant is a bt.ilee charged with the 1088 of goods, and he pleads 
robbery as an excuse, it would seem that he is in t1le samc position eviden
tially as the cwner or possessor in a prosecution for robbery. The fact of 

2 18!l4. R. t·. Wink. 6 C. & P. 397 (the prose- v. People. 47 Mich. 416. 11 N. W. 221 (eom
cutor was allowed to state that he made com- plaints of robl"ery. made immediately, were 
plaint to a constable the next morning early. admitted as a part of the whole affair); 1882 • 

. but not to state what person he nemed as the People 11. Simpson. 48 Mich. 479. 12 N. W. 662 
robber). But see R. v. Lundy, 6 Cox Cr. 477 (similar declllratiolls adu.itted as "iIIustrs
(1854). See also an article by W. C. Maude. in th'e") ; 1893. People v. Hicks. 98 Mich. 86. 89. 
71 Justice of the Peace 411 (1907). 56N. W.1102(restrictinp,theruleofLambert·s 

• See the csses in the next note. case narrowly); Oklahoma: 1913. Robinson 
«IUinoUJ: 1896. Goon Bow v. People. 160 v. State. 8 Oklo Cr. 667. 130 Pac. 121 (complaint 

III. 438. 43 N. E. 593 (statements made in of owner received); Washing/lin: 1901, State 
pursuit of the robber. admitted); Iowa: 1887, v. Smith. 2Q Wash. 354. 67 Pac. 70 (complaint 
State v. Driscoll. 72 Ia. 583. 585. 34 N. W. 428 of the robber person. "almost immediately 
(outcry and declarations" in the effort to arrest after the time of the alleged offence", ad
the robbers". admitted; Rothrock. J .• diss.); mitted). 
Michigan: 1874. People t1. Morrigan. 29 Mich. 61892. Bolling v. State. 98 Ala. 80. 82. 12 
5 (the complainant. in a trial for larceny. was So. 782 (larceny); 1867. People v. McCrea. 32 
allowed to state that he had before described Cal. 98; 1895. Brooks v. State. 96 Ga. 353. 
to a detective one of the stol~n notes found on ~3 S. E. 413 (the claim made by the owner of 
the defendant: Campbell. J.: "The conduct goods stolen. when certain goods were shown 
of a party complaining of a crime is often of him. excluded); 1893. Shoecraft 1>. State. 137 
considerable importance in determining his Ind. 433. 36 N. E. 1113 (excluded; to be 
honesty", and is to be considered as' res gestm' treated apparently only on the ordinary IJrin
rather than ae; hearsay); 1874. Lambert V. ciple of § 1749. post); 1890. Jones v. Com .• 
Peop!e. 29 Mich. 71 (similar); 1882. Driscoll 86 Va. 743. 10 S. E. 1004. 
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§§ 1100-1144] COMPLAINT AFTER ROBBERY, ETC. § 1143 

his speedy complaint should therefore be received (under (1) supra.), as also 
the details of it (under (2) or (3) 8Ilpra).6 

§ 1143. Statements by Possessor of Stolen Goods. When, on a charge 
of larceny or rubbery, the defendant's being found in posses ion of the stolen 
goods is relied upon in evidence against him, it would seem that his prior 
assertions, explaining his source of acquisition, should be admitted upon 
the principle (ante, § 1129) which admits consistent statements indicating 
that his explanation on the trial was not of recent contrivance. This pre
supposes, in strictness, that he has himself become a witness, and is thus 
open to rehabilitation in this manner. But since at common law the accused 
could not be a witness for himself, this application of the principle seems 
nt;e to have been explicitl~· recognized. Its only limitation would be that 
the statements should have been made before the motive for deliberate 
contrivance could have arisen; and this. would fairly represent the rule laid 
dO'\\Tt1 in most of the cases. But, though such statements are by most Courts 
received, their admission is placed on a theory apparent:y that of the 
Verbal Act doctrine; and accordingly the precedents are examined under 
that head (post, § 1781). 

§ 1144. Accused'e Consistent Exculpatory Statements. It would' seem 
that, in a liberal view of the principle of § 1129, ante, the statements of an 
accused person, made before or lIpon accusation made (i.e. before motive for 
deliberate contrivance could have operated), should be receivable, whether or 
not he becomes a witness. Probath·t:ly, an accused person's protestations 
of innocence, made in such circumstances, seem to have, for anyone inquiring 
without prepossessions as to the rules of Eyidence, a value similar to the class 
of statements dealt with in § 1129. ::\Ioreo\'cr, they serve to repel (as in the 
cases of the preceding sections) the inference from silence (allie, § 284). 
Most Courts dismiss them as ordinary hearsa~' assertions; 1 this result seems 

I Pa. 1826, Tompkins v. Saltmarsh. 14 S. & 
R. 215, 279 (action against 9. bailee for careless 
losing; plea, robbery: .. e\'idence ought to 
have been received of the hue and cry immedi
ately aft~r the discovery. his aSlliduous and in
aefatigable pursuit Ilnd strict search. both at 
the inn and the ~teamboat. If he had maoe no 
coDlplaint or no inquiry. remained hith his 
arms folded and his mouth shut .... the jury 
would have drawn the most unravorable con
clusions froDl it .... All this, however, is to 
be understood of acts immediately preceding 
and directly fol\owing. concurrent acts and 
declarations, not acts and ':Ieclarations not 
known or commenced until after a lapse of 
time and suspicion afloat"); Miss. 1852, 
LaDlpley ". Scott, 24 Miss. 528. 534 (assumpsit 
for money delivered to defendant to be carried 
for plaintiff; defendant pleaded that he had 
been robbed; his declarations while in the 
SWBmp. where the alleged robbery occurred, to 

his llppeals for Msistance. and his 
to plaintiff immediately after-

ward, were admitted, following Tompkins v. 
Saltmarsh) . 

Contra: 1867. Tuckerv. Hook, 2 flush Ky. 85 
(e~tion for money collected; plea. robbery; de
fe.ldant·s declarations and conduct a few hours 
afterwards, excluded; no precedent cited). 

§ lUi. I 1873. Rvs v. State. 50 Als. 104, 
107 (defendant's denials on another occasion, 
excluded); 1891, U. S. v. Cross. 20 D. C. 365. 
376 (denials. when arrested for mUlder. ex
cluded); 1920. Durst v. State. Ind. • 128 
N. E. 920 (i11egal sale of liquor; defendant's 
statements shortly nfter a police raid. ex
eluded); 1818. Turner v. Com .• 86 Pa. 54. 11 
(murder; declarations of innocence. excluded) ; 
1897. State v. Carrington, 15 Utah 480.50 Pac. 
526 (made after knowing of the charge). Com
pare the eases cited ante. § 1133. 

But the follOwing case is BOund: 1891. 
People v. Ebanks. 117 Cal. 652. 49 Pac. 1049 
(declarations under hypnotic influence after 
arrest. excluded). 
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harsh and needless. But a few Courts indicate a willingness to accept them.2 

An accused's statements Illny of course be admi!Osible under other principles, 
- for example, as exculpatory parts of a confession (post, § 2115), as ~tate
ments of a mental condition (post, § 1732), or as spontaneous exclamations 
(post, § 1749); his conduct indicating consciousness of innocence (ante, 
§ 293) may also be admissible. 

What has been said elsewhere (post, § 1732, par. 3), as to the illiberal and 
over-technical judicial treatment of similar questions, may be urged again here. 

So also the following: 1871. State v. Vander
graff, 23 La. An. il6 (R. S. § 1010, authorizing 
the accused's examination by a magistrate to 
be "evidence", docs not admit it ior the de
fendant); 1879, State •. Toby, 31 Lb.. An. 756 
(same; DeBI&nc, J .• diss.); 1879, State ~. Du
fGur, 31 La. An. 804 (same). 

I 1870. Pearson, C. J., in State ~. Wo~thin~
ton. 64 N. C. 594. 595 (" (Evidence was offered) 
of what was said by the defendant when he 
showed the cotton to Wilson, who claimed it as 
his cotton and tharged that, it had been stolen 

• 

out of his gin the night before. . . . When a 
man who is at liberty to spenk is charged with 
a crim;; anti is lIilent, his silence is a circum
stance tending to show guilt. It follows that if 
he denies the charge, or 8ay~ Ilnything in ex
planation, these declarations may be given in 
evidence in his favor, to pass before the jury for 
what they are worth "); 1894. Boston ~. State, 
94 Ga. 590, 21 S. E, 603 (statements made 
within half an hour, when voluntarily surren
dering him~c(f, admitted). 

• 
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§§ 1l~1169) BOOK I, PART I 11150 

TITLE III: AUTOPTIC PROFERENCE 
(REAL EVIDENCE) 

CIlAPTB& xXXvU. 

1. General Principle 

§ 1150. D~finition of the Process. 
§ 1151. General Principle: Autoptic 

Proference alwavs Proper, unless Specific 
Reasons of Policy apply. 

§ 1152. Sundry Instances of Produc
tion and Inspection in Court. 

2. Independent Principles incident
ally affecting Autoptic Proference 
§ 1154. Irrelevant Facts not to be 

proved (Colorsh Resemblanc!l, Appearance, 
etc., to show ltace, Patermty, Age, etc. j 
Changed Conditions of Premises). 

§ 1155. Privilege, as a ground for Pro
hibition (Self-Crimination, Plaintiff suing 
for Corporal Injury). 

§ 1156. Sundry Independent Principles 
sometimes involved (Handwriting, Hearsay, 
Photographs, etc.). 

3. g61 mane to the P!:oceaa 
itself of Autoptic ProfereNe 

§ 1157. Unfair Prejudiee to an Accused 
Person (Exhibition of Weapons, Clothes, 
Wounds, etc.). 

§ 1158. Unfair Prejudice to a Civil De
fendant, in Personal Injury Cases. 

§ 1159. Indecency, or other Impro
priety; Liquor sampled bv Jurors. 

§ 1160. Incapacity or" the Jury to ap
preciate by Observation (Experiments In 
Court; Insane Person's Conduct). 

§ 1161. Physical or Mechanical Incon
venience of Production; Patent Infringe
ments. 

§ 1162. Production Impossible; View 
by Jury j (1) General Principle. 

§ 1163. Samc: (2) View allowable upon 
any Issue, Civil or Criminal j Statutes. 

§ 1164. Same: (3) View allowable in 
Trial Court's Discretion. 

§ 1165. Same: (4) View by Part of 
Jury. 

§ 1166. Same: (5) Unauthorized View. 
§ 1167. Same: Principles to be distin

guished (Juror's Private Knowledge; Offi
cial Showers; Accused's Presence; Fence 
and Road Viewers). 

§ 1168. Non-transmissibility of Evi
dence on Appeal j Jury's View as "Evi
dence." 

§ 1169. View by the Judge. 

1. General PrinCiple 

§ 1150. Definition of the Process. The three modes by which a tribunal 
may properly acquire knowledge for making its decisions ha\'e been already 
defined and distinguished (ante, § 24). They are Circumstantial Evidence, 

, 

Testimonial Evidence, and "Real" Evidence. In arriving now at the 
Principles regulating the use of the third mode, it is necessary to recall briefly 
the nature of this mode as distinguished from the other two. 

If, for example, it is desired to ascertain whether the accused has lost his 
right hand and wears an iron hook in place of it, one source of belief on the 
subject would be the testimony of a witness who had seen the arm; in be
lieving this testimonial evidenc(>, there is an inference from the human asser
tion to the fact asserted. A second source of belief would be the mark left 
on some substance grasped or carried by the accused; in believing this cir
cllmstantial evidence, there is an inference from the circumstance to the 
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§ 1150 REAL EVIDENCE [CHAP. XX,.XVII 
-

thing producing it. A third source of belief remains, namely, theillspcction 
by the tribunal of the accused's arm. This source differs from the other two 
in omitting any step of conscious inference or reasoning, and in proceeding 
by direct self-perception, or autopsy. 

It is unnecessary, for present purposes, to ask whether this is not, after all, 
a third source of inference, i.e. an inference from the impressions or perceptions 
of the tribunal to the objective existence of the thing pcrceh·ed. The law 
does not need and does not attempt to consider theories of metaphysics as 
to the subjectivity of knowledge or the mcdiateness of perception. It assumes 
the objectivity of external nature; and, fOf the purposes of judicial investiga
tion, a thing perceived by the t.ribunal as existing does exist. There are in
deed genuine cases of inference by the tribunal from things perceived to other 
things unperceived -- as, for example, from a person's size, complexion, and 
features. to his age; these cases of It feal use of inference can be later more 
fully distinguished (posf, § 11;'54). But we are here concerned with nothing 
more than matters directly perceived for example, that a person is of smail 
height or is of dark complexion; as to such matters, the perception by the 
tribunal that the person is small or large, or that he has a dark or a light 
complexion, is a mode of acquiring belief which is independent of inference 
from either testimonial or circumstantial evidence. It is the tribunal's 
self-perception. or autopsy, of the thing itself. 

From the point of view of the litigant party furnishing this source of be
lief, it may be termed Alltoptw Profercnce.1 

§ 1150. I The word .. nutoptic" hns n jury that "evidence may be autoptic prof-
precedent in the lnnguag~ of c. J. Robcrtson. erence." The Appellate Court per Powell. J. 
quoted in the next section. The word" prof- commented as follows: "Error is assigned as to 
erence" is coined. in analogy to "reference". this charge on two grounds: (1) that the state-
.. inference". "conference" ... deference". from ment is abstractly incorrect; and (2) that it is 
the Latin • proferre·. whose form • profert' is misleading. Considering these points in re-
intimately associated. in history and in prin- verse order. we may say (to borrow a Hiber-
ciple. with the process of autoptic prof- nieism from the prh'ate vocabulary of an ex-
erence. Justice of the Supreme Court of this State) 

The term" renl e\;dence" has sometimes been that the language excepted to is neither leading 
applied to this source of belief; but not hap- nor misleading. As to the other objection-
pily; first. because "real" is an ambiguous that the language is abstractly incorrect if 
term. and not sufficiently suggestive for the incorrectness from a legal standpoint is in
purpose; secondly. because the process is not tended. the objection may be disposed of by 
the employment of "evidence" at all. in the citing 'V. on Evidence. ~ 1150 et seq. If 
strict 6ense; and. thirdly. because the ill\'entor philological incorrectness is referred to. the 
of the term (Bentham. Judicial Evidence. III. objection is more tenable; for. while' autoptic' 
26 ff.) used the phrase in a sense different from is a good word. with a pride of ancestry. though 
that above and different from that commonly perhaps 'I\;thout hope of posterity. the word 
now attached to it; he meant by it any fact • proference' is a glossological illegitimate. a 
about a material or corporal object. e.g. a book ncological love-child. of which a great law 
or a human fobt. whether produced in court or writer confesses himself to be the father (see W. 
not; it is only by later writers that the produc- on Evidence. § 1150. note 1). Despite all this. 
&ion.in,court is made the ('ssential feature. As we CBnnot brand the statement as reversible 
to the novelty of the term "autoptic profer- error. This Court is rather liberal in aliowing 

" ence", compare the "self-evidence" of Gilbert. the judges on the trial bench th" privilege of big 
C. B .• and the" autopsy" of Robertson. C. J.. words." 
quoted post. In Enyart v. Peop!::, 70 Colo. 362, 201 Pac. 

In Morse v. State. 10 Ga. App. 61. 72 S. E. 564 (1921). Dcpj&an. J .• said "Such evidence 
534 (1911). the trial judge had charged the is called re&l or autoptic evidence." 
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§§ 1150-11691 GENERAL PRIKCIPLES §1l50 
-

The nature of this source of belief, as distinguished from that of inference 
from evidence, has more than once been noted in judicial utterances: 2 

Ante 1726, Chief Baron GILBERT, Evidence, 2: "All certainty is a clear and distinct 
perception; 8'ld all clear and distinct perceptions depend upon a man's own proper senses; 
... and when perceptions are thus distinguished on the first view, it is called Self-evidence, 
or intuitive knowledge ... " Now 1Il0st of the business of civil life subsists on the actions 
of men, that 8re transient things, and therefore oftentimes are not capable of strict demon
stratiun (which, as I said, is founded on the view of our senses), and therefore the rights 
of men must be determined by probability. Now as a\l demonstration is founded on the 
view of a man's own proper senses, by 11 gradation of clear and distinct perceptions, so al\ 
probability is founded upon obscure and indistinct views, or upon report from the sight of 
others; . . • and this is the original of trials, and all manner of evidence." 

1888, GARRISOS, J., in Gaunt v. State, 50 N. J. L. 490, 495, 14 Atl. 600: "Inspection is 
like [anI Admission, in that, while not testimony, it is an instrument for dispensing \\;th 
testimony." 

1921, DAVIS, J., in Philadelphia &: R. R. Co. v. Berg, 30 C. L. A. 27-1 Fed. 534 (injur: .. 
to a seaman at a winch): .. The questions whether or not the eyebolt was defective, and, 
if it was, whether or not that defect caused the hook to break, which resulted in the 
plairitiff's injury, as well as the question of contributory negligence of the plaintiff, were 
submitted to the jury. The defendant contends that there was no testimony from which 
the jury could draw the conclusion that the condition of the eyebolt could have caused 
the hook to break. . .. This contention does not take into consideration the 'real evi
dence' in the case. The jury had before it the hook, and the testimony as to how it was 
fastened in the eyebolt, and could readily draw its own conclusion. In addition to the 
usual methods of establishing facts by direct or positive evidence and circumstantial evi
dene-e, there is that of 'self-perception or self-observation.' We have three dasses of 
evidence: (I) Direct or testimonial e\·idene-e; (2) indirect or circumstantial evidence; 
(:l) autoptic proference, or real evidence. . .. The jury had the hook and {·yebolt before 
it, and, being composed of men of common sense and experience, could determine for itself 
whether or not it was broken because it could not fully and properly enter the eye. It was 
thus not wholly dependent upon what was said about the hook and eyebolt." 

It follows, on the one hand, that Autoptic Proference, for the tribunal's 
self-inspection, is to be distinguished from the use of testimonial and circum
stantial evidence as the basis of an inference. Autoptic proference calls for 
no inference from the thing perceived to some other thing; and in this sense, 
but in this sense only, Autoptic Proference is " not evidence", i.e. not e\"idence 
in so far as evidence implies a process of inference. On the other hand, it is 
clear that Autoptic Proference ·is one of the three only sources of belief, and 
that it may be employed in litigation in order to convince the tribunal of 
desired facts. It is thus Evidence, in the sense that Evidence includes aii 

1 Compare also the traditional phrase about principal queation or arising collaterally out of 
a record ., tried by inspection OJ, i.e. its contents it, but being evidently the object of senses, the 
determined by direct perception; and also the judges of the Court, upon the testimony o( 
language in the quotations in the next section. their own sense. shall decide the point in 
The (ollowing passage, though dealing v.ith a dispute; ... and therefore when the fact. 
judge's peCUliar providence, rests upon the from its nature, must be e~ident to the Court 
same thought: 1768. Blackstone. Commen- either from ocuiar demonstration or other ir
taries. III. 331: "Trial by inspection. or refragable proof, there the law departs from its 
examination. is when for the greater expedition u~ual resort, the verdict of twel\·e men. and 
of a cause, in some point or issue being either the relies on the judgment of the Court alone:' 
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modes, other than argument, b;y which a party may lay before the tribunal 
that which will produce persuasion. It is something more than and different 
from Testimonial or Circumstantial Evidence, and it is to be included among 
the kinds of E\'idencc in the broader sense of that term. The due appre
ciation of this is of considerable practical consequence in soh'ing one of the 
problems connected with a jur;y's view (post, § 1168). 

§ 1151. General Principle: Autoptic Proference always Proper, 11n1ell 
Specific Reasons of Policy a.pply. It is obvious that, from the point of view 
of logic or probative value, none of the limitations have here to be examined 
which always affect the use of testimonial and circumstantial evidence. If 

. we offer to prove that a man was of negro complexion by the circumstance 
that his grandchild is of negro complexion, it may be a question whether 
this fact is of enough probative value to be admissible. Or, if we offer to 
prove it by the assertion of a witness on the stand, the witness must first 
appear to be so qualified that his assertion is worth receiving. But when 
we offer to produce in Court the man himself, no inference is necessary, and 
the restrictions and preliminary inquiries that are due to the use of circum
stantial or testimonial inferences are entirely dispensed with. There may be 
objections based on Materiality ,or on Auxiliary Probative Policy (post, §§ 1157-
1168), but there can be none based on Helevancy or probative value. There 
is always a question as to the relevancy of 11 circumstance, or the qualifications 
of a witness; there can never be a question as to the relevancy of the thing 
itself, autoptically produced. Add to this that, since either sort of evidence, 
testimonial or circumstantial, is one step remo\'cd from the thing itself to be 
proved, the production of the thing itself would seem to be the most natural 
and efficient process of proof. If the question is whether a shoe is fastened 
by laces or by buttons, the testimony of one who has seen the shoe or the 
circumstance that a button has fallen from the shoe, can at least be no more 
satisfactory than the inspection of the shoe in Court. 

Accordingly, it might be asserted, ' a priori', that where the existence or 
the external quality or condition of a material object is in issue or is rel
evant to the issue, the inspection of the thing itBelf, produced before the tribunal, 
~ alwaY8 proper, provided no specific reason of policy or privilege bears de
cidedly to the contrary. Such ought to be, and such apparently is, the 
principle accepted by the COurts: 

1811, COALTER, J., in Hook v. Pagre, 2 Munf. 379, 384 (allowing the inspection of an 
alleged slave): "There can he no objection to the other finding, to \\it, 'that the plaintiff 
Nanny is a white woman.' The jury find this fact upon their own knowledge, in other 
words, by inspection. Was this improper? . " If the plaintiff Nanny had not been be
fore the jury, they must have found their verdict upon the testimony of others, which would 
have amounted only to a probability. But here they have the highest evidence, the evidence 
of their own senses. . .' The jury believe their own senses, in preference to the opinions 
of the witnesses." 

1835, ROBERTSON, C. J., in Gentry v. McM'innis,3 Dana Ky. 382, 386 (the jury had been 
allowed to inspect the defendant, to sec if she was a white woman): "The counsel denies 
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that personal inspection by the jurors on the trial is proper or allowable evidence. . .. To 
a rational man of perfect organization the best and ilighest proof of which any fact is sus
ceptible is the evidence of his own senses. This is the ultimate test of truth, and is therefore 
the first principle in the philosophY of evidence. . .. Hence, autoplJY, or the evidence oC 
one's own senses, furnishes the strongest probability and indeed the only perfect and in
dubitable certainty of the existence of any sensible fact. . .. [Jurors,] whcn they decide 
altogether on the testimony of others, do so only because the fact to be tried is unsuscepti
hIe of any better proof. Their own personal knowledge of the fact would always be much 
more satisfactory to themselves, and afford much more certainty of truth and justice. • . . 
Hence the policy of having a jury of the vicinage; and hence, too, jurors have not only 
been permitted but required to decide on autoptical examination wherever it was practical 
and convenient." 

I8i6, BECK, J., in Stockwell v. R. Co., 43 Ia. 4i4 (admitting evidence of a trial in the jury's 
presence of the practicability of a train running a certain distance ",ithout steam): "The 
question involved is a physical fact. Its solution by the experiment would leave no chance 
for error in judgment or opinion. Why not employ the experiment to reach the truth, -
the end and aim of all trials at law? . " Suppose experts should differ as to the effect of 
the union of two chemical bodies; what objection could exist to an experiment before the 
jury to determine the true result? Suppose a question arose in a case as to the weight of 
a gold coin, the witnesses of the parties giving conflicting evidence on the subject; why not 
weigh it in the presence or the jury ~ Or suppose an alteration in a deed can only be de
termined by the use of artificial assistance, to the eye? Why should not jurors be permitted 
to use sueh aids to enable them to decide the case in accordance "ith the very truth r But 
the questions here presented We do not determine; we suggest these thoughts to show that 
there are arguments based upon the high considerations of justice and truth in support of 
the alleged experiment", if fairly conducted. 

I8n, RoD~IAN, J., in Warlick Y. White, i6 N. C. li5, li9: "On general principles it 
would seem that, when the question is whether a certain object is black or white, the best 
evidence of the color would be the exhibition of the object to the jury .. " Why should a 
jury be confined to hearing what other men think they have seen, and not be allowed to 
see for themselves? 

". Aut agitur res in seenis, aut acta reCertur. 
Segnius irritant animas demissa per aurem, 
Quam qure sunt oculis subjecta fidelibus, et qure 
Ipse sibi tradit spectator' (Horatius ad Pisones)." 1 

§ 1152. Sundry Instance. of Production and Inspection in Court. This 
source of persuasion has been resorted to in a great variety of instances. 
Among the earliest examples of its recognition are the view of realty; 1 the 
proceeding , de ventre inspiciendo ' in cases of a widow professing to be with 
child entitled to inherit and of a convicted woman asking respite from ex
ecution on account of pregnancy; 2 the coroner's inquest over a deceased 
person; the inspection of a maimed person on a trial for mayhem; 3 the 
inspection of one pleading non-age or infancy;4 and the Chancellor's exami
nation of one protesting against being kept under restraint as an idiot or 
lunatic.4 Proof is often made by the production of a person whose color is 

§ 1151. I Quoted with approval in Moorhead 
11. Arnold. 73 Kan. 132,84 Pac. 742 (1906). The 
poem is better kr,oJwn as 'Dc Artc poctica.' 

§ 1152. I See the authorities pOBI, § 1162. 
• The question in this Clll!e is rather one of 

8 compulsory e7smination (poBI, § U58). 

• 1592. Abbot of Strata Mercella's Case 
9 Co. Rep. 31 a; 1642, Austin 11. Hilliefs, Har
dres 408; 1768, Blackstone, Commentaries, 
III. 332. 

• See the authorities ]IOBt, 11154. 
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in issue;5 of a pcrson allcged to be intoxicated,5 or incompetent,S or to be 
identical with another person,5 or to resemble another person.5 Tools, 
weapons, and other objects connectcd with a crime may be proved by pro
duction/ as well as the clothing or mutilated members of the deceased,7 or 
the injured members of a plaintiff suing for compensation.s The nature of 
goods may be made to appear by the inspection of a sample,9 or the opera
tion of D. fm'ce whose qualities are in issue by material instances of the effect 
of that operation.10 In short, it does not appear that there is, in the nature 
of the process, any distinction to be taken as regards the Jdnd of fact pre
sented for inspection. Anything cognizable by the senses of the tribunal 
may thus be offered. 

Nor is any distinction to be taken as regards the mode of presentation by 
the party. An object may be merely set forth for inspection, or some experi
mental process may be conducted in the tribunal's presence; 11 whether the 
mode involves a showing or a doing, either is in itself objectionable. 

Nor is anydistinctioll to bc takcn as to the mode of inspection by the tribunal. 
It may merely employ its senses directly; or it may use some suitable me
chanical aid, such as a microscope.12 It may merely look on, or it may take 
an active share in the process of experimentation; 13 or it may direct an in
spection and report by experts.14 

Nor is there any distinction as to the place of inspection; the thing may be 
brought into the court, or the tribunal may go to the place where the thing is.1s 

The discriminations that may serve to forbid this process of inspection by 
the tribunal are of two sorts: (I) Independent principles, connected with 
other subjects, may apply equally to the process of Autoptic Proference; 
(2) Limitations germane to the process itself may forbid its use. These may 
now be considered in order. 

2. Independent Principles incidentally affecting Autoptic Proference 

§ 1154. Irrelevant Facts are not to be proved (Color, Resemblance, Ap
pearance, etc., to show Race, Paternity, Age, etc.; Changed Conditions of 

I Posi. § 1154. 
I Posi. § 1160. 
7 Post. § 1157. 
• Post, § 1158. 
• Ante, § 439; post, § 1159. 

10 Ante, §§ 445, 451. 
U Post, U 1154. 1160, 1163; ante, § 445. 
II Conn. 1906. State II. Wallace, 78 Conn. 

677, 63 At!. 448 (photograph of a building, 
eJ:amined with a magnifying glass); Ind. 1878, 
Short II. State, 63 Ind. 376, 380 (to discover a 
ring's erased inscription. the jury were allowed 
to eJ'amine it through a .. magnifying or 
jeweller'S eye-glass"; .. if the eye-glass in 
Question alAKlllented the natural power of the 
eye to discover the inscription. it did that which 
in the light of science it was made for; and if it 
did not", no harm was done); Mass. 1906. 
Cotton II. Boston EI. R. Co., 191 Mass. 103. 77 

N. E. 698 (damage by eminent domain; the 
trial Court's refusal to allow the jury to look 
through a microscope at particles of steel col
lected in the building and emanating from the 
defendant road. held to be within his discre
tion) ; Mich. 1898, Morse v. Blanchard. 117 
Mich. 37, i5 N. W. 93 (judge or jury may 
examine a writing with microscope to dctect 
alteration); N. Y.1897. Pcople v. Constantino. 
153 N. Y. 24. 47 N. E. 37 (the judge allowed to 
illustrate the length of a minute by taking his 
watch and marking the period for the jury). 

Compare the cases cited ante, §§ 789, i90 
(testimony based on the use of scientific 
instruments) . 

11 See the preceding instance. and po.t, 
§ 1160. 

U Posl, §§ 1862, 186.1. 2484. 
Ii Post. §§ 1161. 1162. 
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Premises, etc.). If, by some principle of Relevancy, a fact offered to be shown 
by Autoptic Proference is not admissible, because irrelevant, it cannot be 
shown, either in this or in any other way. For example, whether a person's 
color is black or white is best ascertained by inspecting the person; but if 
his color when ascertained would be irrelevant for the purpose concerned, an 
inspection to learn his color would obviously be unnecessary, and therefore 
improper. Thus, his color might be relevant to show his race-ancestry, but 
not to show his state of health; in the former case inspection would be al
lowed, in the latter case not, the ruling in each instance depending on the 
admissibility of the fact shown by inspection. In a large number of instances 
this is the real question. 

(1) A person's color has always been regarded as some evidence of race
ancestry; 1 accordingly: the production of a person to ascertain his color as 
relevant for this purpose is proper; 2 so, also, to ascertain his foot-formation 
as evidence of race.3 

'. 
(2) Resemblance of features, as evidence of paternity, in cases of bastardy, ) 

inheritance, or seduction, hlls been a matter of some controversy;' but, where / 
the fact of resemblance has been regarded by the Court as having probativ~/ 
value, the production of the child for the better apprehension of the resem
blance has been treated as proper.5 

111M. I Cases cited ante. ~ 167. the jury or the judge upon view as by the testi-
I CANADA: Br. C. St. 1903-4. 3 &; 4 Edw. mony of witnesses"; otherwise. additional 

VII. c. IS. Evidence Act Amendment Act. § 3 evidence :nay be needed); lS11. Hook D. Psgee. 
(the judge. jury. etc .• "may infer as Il. fact the 2 Munf. 379. 384. 386 (inspection of an alleged 
nationality or race of the person in qucstion slavc's complexion. allowed); lS51. Southard's 
from the appearance of such person"; the Trial. Va .• 2 Amer. St. Tr. 905, 909 (objeo-
foregoing to be ~ 53 of Rev. St. 1897. c. 71) ; tion being made to certain witnesses as dis-

UNITED ST.\TES: Federal: 1904. U. W. D. qualified by negro blood. Caskie. J .• ruled. "I 
Hung Chang. 134 Fed. 19. 23. 67 C. C. A. 93 have no doubt I might decide upon my own 
(Chinese descent. evidenced by the person's inspection"). 
appearance; "it is a case or 'res ipsa loqui- '1861. Daniel D. Guy. 23 Ark. 50, 51 (the 
tur' "); la. 1911. State D. Nathoo. 152 Ia. 665. foot-formation being evidential of race, the 
133 N. W. 129 (rape; profert of the child, as plaintiff in a suit for freedom was allowed to 

the Hindoo defendant; not de- exhibit her bare feet to the jury). 
cided); Ky. 1835. Gentry D. McMinnis. 3 • Cases cited ante, § 166. 
Dana Ky. 382. 386 (inspection of an alleged 'The exhibition was allowed, except as 
!lave to determine her color); 1839. Chancellor otherwise noted: Federal: 1914. Ex parte 
t. Mi1l~·. 3 Dana 24 (same); Mias. IS76. Chooey Dee Ying. D. C .. ~. D. Cal.. 214 Fed. 
Gan':in D. State. 52 Miss. 207. 209 (exhibition of 813 (whether a Chinese immigrant wae the son 
a defendant to detejUline his color); Mo. Rev. of a Chinese native of the U. S.; resemblance 
St. 1919. § 3513 ~the jury may determine of the son and alleged futher considered); 
negro-blood from appearance. on an issue as to .4.1abama: 11'75, Paulk t'. State. 52 Ala. 427, 

. a mixed marriage); N. Cf/.r. lS77, Warlick D. 42~Vi902. Kelly D. State. 133 Ala. 195, 32 So. 
White, 76 N. C. 175, 179 (t3xhibition of a child 56 (bastardy; child about a year old, allowed 
to determine its parentage by its color); P. I. to be shown); 1913. Watts D. State, 8 Ala. 
1916, Que Quay D. Insular Collector. 33 P. I. App. 264. 63 So. i8 (seduction; exhibition of 
12S (appearance, characteristics, language. child, allowed); California: 1889. Re Jessup, 
dress. manner. and deportment. may be used 81 Cal. 40S, 41S, 21 Pac. 976. 22 Pac. 742; 
aa evidence of race or nationality); 1916. 1904. People ll. Tibbs. 143 Cal. 100, 76 Pac. 904 
U. S. D. Kong Fong. 33 P. I. 234 (similar); (seduction; child's presence in court held not 
1917. Co Puy 11. Insular Collector, 37 P. I. 409 improper); 1911. People D. Richardson, 161 
(similar) ; Va. lS06, Hudgins D. Wrights, 1 Cal. 552. 120 Pac. 20; 1912, People 11. Burke, 
Hen. &: M. 134, 141 (Roane. J.: "In the case 18 Cal. App. 72,122 Pac.435; 1916, Valencia 
of a • propositus' of unmixed blood. I do not see D. Milliken. 31 Cal. App. 533, 160 Pac. 1086 
but that the fact may be "Il w,llaecenained by (civil action lor rape; the child of a year old, 

• 
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(~) A person's appearance, as evidence of age (for example, of infancy, or 
of being under the age of consent to intercourse), it; usually regarded 25 rele
vant;6 and, if so, the tribunal may properly observe the person brought 
before it,7 

exhibited w the jury); Hawaii: 1918, Re Ah 
Sam, 24 Haw. 591 (bastardy; mother's retain
ing the child in her arms while testifying, 
allowed); 171diaoo: 1862, Risk ". State, 19 
Ind. 152 (doubted because of the irrelevanc!y of 
resemblance); 1870, Heitz ". State, 33 Ind. 187 
(same); lou-a: 1878, State r. Danforth, 48 Ia. 
4=!, 47 (seduction; exhibition of infant, held 
improper, because of irrelevancy 01 resem
hlanre); 1880, State 11. Smith, 54 Ia. 104, 6 
N. W. 153 (child exhibited. w show resem
blance); 1200, State v. Harvey, 112 la. 416. 84 
N. \V. 535 (doubted. 00 authority of Close 1J. 

Samm, cited post, § 1168); 1909, State v. 
Hunt, 144 Ia. 257,122 N. W. 902 (exhibition of 
a child two months old. in a seduction trial held 
improper as c\'idence by resemblnnre); 1917, 
Htate v. Kurtz, 183 Ia. 480, 165 N. W. 355 
(incest; exhibition of the child born to the 
woman, hE'ld not improp~r on the facts); 
KanslU1: 1915, State ex reI. Rison 'V. Browning. 
96 Kan. 540. 152 Pac. 672 (bastardy; child of 
Ii mos. allowed w be exhibited. in the trial 
Court's discretion); Kentucky: 1917, Frierson 
t'. Com., 175 Ky. 684. 194 S. W. 914 (rape 
under age; not decided); 1921, James 11. Com., 
190 Ky. 458, 227 S. W. 562 (bastardy; profert 
of the child to show resemblance; "we do not 
feel called upon ... w commit ourselves 
either one way or the other"); Maine: 1888, 
Clark v. Bradstreet, 80 Me. 454, 15 Atl. 56 
(hc;ld improper for rellSons of irrele\'ancy); 
Maryland: 1876, Jones v. Jon~s, 45 Md. 144, 
151, semble; !of G8sachusclls : 1867, Finnegan 
v. Dugan, 14 All. 197; 1869, Young v. Make
peace, 103 Mass. 50, 54; 1891, Scott 11, Dono
van, 153 Mass. 378, 26 N. E. 871 (bastardy; 
child nllowed to be exhibited, with no "dis
tinction according wage ") ; .If isai.Ysippi: 
1905, Johnson v. Walker, 86 Miss. 757,39 So. 
49 (not decided); Missouri: 1906, State v, 
Palml:>erg, 199 Me.. 233, 97 S. W. 566 (rape 
under age; child exhibited); NebrCUlka: 1904, 
Esch v. Graue, 72 Nebr. 719, 101 N. W. 978 
(mere presence of the child, held not improper 
on the facts) ; New Hampshire: 18511, Gil
manton II. Ham, 38 N. H. 108, 112; 1900, 
State 1'. Saidell, 70 N. H. 174, 46 Atl. 1083 
(bastardy, defendant being n Jew; child al
lowed to be inspected) ; New J tTSey: 1888, 
Gaunt v. State, 50 N. J. L. 490, 495, 14 Atl. 
600; North Carolina: 1872, State iI. Woodruff, 
67 N. C. 89, 8emble; Ohio: 1892, Crow to. Jor
don, 49 Oh. St. 655, 32 N. E. 750; P. I. 1914, 
Chua Yeng 11. Insular CoUecwr, 28 P. I. 591 
(minor Chinese and alleged father) ; 

The consideration of this resemblance was 
forbidden in Hanawalt v. State, 64 Wis, 84, 24 
N. W. 489, on other grounds (poBl, § 1168). 

Distinguish the following ruling, on the prin· 
ciple of § 1158.1)08/: 1903. Hopkins v. Hopkins, 
132 N. C. 25,4:1 S. E. 506 (exhibition of defend
ant's child, in a dh'orce case, merely to excite 
sympathy, held improp!'r). 

'Allte, § 222. 
7 ESGLAND: 1312, Daniel v. Scadbury, 

Y. B. 5 Edw. II, Trin., No.3. p. 130 (Bolland's 
ed., Selden Soc. Pub. vol. XXXIII. 1916; 
writ of cotry; one of the claimants was said to 
be under age, i.e. 15 years, and it was prayed 
that the Court view him; apparently this was 
sanctioned); 155S. Langley v. Mark, Cary 53 
(person adjudged" by inspection not bbove the 
age of 15 years"); 1586. Wood v. Wageman, 
Toth. 72 (" view of the body" had by Chan
cellor. w dE:termiM infancy); 1592. Abbot of 
Strata Me.rcella's Case, 9 Co. Rep. 3la (plea 
of non-age; the writ was a • venire facias' "ut 

• • • per aspectuID corporIs SUI eonstare potent prre-
fatis justiciis nostris si prredictus A. sit plenlll 
retntis"); St. 1904. 4 Ed\\,. VII, c. 15, § 10;
(offences concerning children; where "the 
child appears to the Court to be under that 
age" alleged, such child shall" be deemed to be 
under that ege. unless the contrary is pro\'ed "). 
C.,\NADA: P. E. I. St. 1910, c. 15. § 25 (neg
lected children; child's appearance as under 
age is sufficient as e\;dence). UNITED STATES: 
Colo. 1911, Quinn 11. People, 51 Colo. 350, 117 
Pac. 996 (but, if there is no other evidence. the 
jury'~ attention must be called. by instruction) ; 
Ga . . ~99. Jones t', State, 106 Ga. 365, 34 S. E. 
174~rape of girl of 15 years; the jury allowed, 
in dete!'luioing whether she had capacity w 
consent, .. to take into consideration facts liis
co\'ered by their own observation of the girl 
herself" in court); Mass. 1898, Com. 1'. Hollis, 
170 Mass. 483, 49 N. E. 632 (appearance of a 
girl said to be under 16, allowed); Mo. 1900, 
State 11. Thomson, 155 Mo. 300, 55 S. W. 
1013; 1909, Stevenson 11. Haynes, 220 Mo. 199, 
119 S. W. 346 (defendant's presence before the 
jury is some evidence as to his being over 16 
years of age); N. Y. Laws 1882, c. 340, C. P. 
A.1920, §334, Conso\. L. 1909. Penal, §817 (on 
a dispute as to a child's age, the child "may be 
produced and exhibited"); N. Car. 1851, 
State ~, Arnold, 13 Ired. 184, 192 (whether a 
defendant was under 14; inspection allowed) ; 
P. I. 1913, Tan Beko v. Insular Collector, 26 
P. I. 254 (minor son of Chinese immigrAIlt); 
1917, U. S. Agadas, 36 P. I. 246 (age of ac
cU!ICd); 1919, Dy Keng 11, Insular Collector, 40 
P. I. 118 (immigrant's minor son); Will. 1888, 
Hermann 11. State, 73 Wis. 248, 250, 41 N. W. 
171 (whether a girl's appearance was under 21. 
inspection allowed). 

In Indiana, Texas. and Iilinoie, the con-
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(4) A person's appearanee and bt!hayior is relevant as indicating his in
toxication,8 or his lunacy,9 or even his competency as a workman; 10 and 
may therefore be learned by the tribunal's direct observation of the person. 

(5) Where the identity of one person or thing ",ith another is in issue, the 
features as observable by the tribunal are relevant.n ' 

(6) The present condition of an object offered may not be the same as at 
the time in issue, nor so nearly the same as to be proper evidence of its 
former condition; 12 accordingly, autoptic proference is allowable only on 
the assumption that the condition is the same or sufficiently similar.Is ' 

(7) Experiments to sh9W the quality or operation of a substance, a ma
chine, etc., are often excluded because of the dissimilarity of circumstances 
or because of probable confusion of issues; 14 and for this reason the exhibi
tion of such experiments before the tribunal may of course be forbidden.I5 

The following classical example illustrates the propriety of experimentation 
when the fact ascertainable from it is a relevant one: 

1800 (?), Lord ELDON, in Twiss' Life, I, 354: "When I was Chief Justice of the Common 
Pleas (I did like that court I) a cause was brought before me for the recovery of a dog which 
the defendant had stolen in that ground [lying in the fields beyond his house) and detained 
from the plaintiff its owner. We had a great deal of evidence, and the dog was brought into 
court and placed on the table between the judge and witness. It was a very fine dog, very 
large and very fierce, so much so that I ordered a muzzle to be put on it. Well, we could 

eidera tion of appearance as evidence of age has 
been forbidden on the ground of § 1168, post, 
where the authorities are collected. 

For the possible quibble here. under the 
Opinion rule, see post, § 1974. 

11794, Walker's Trial, 23 How. St. Tr. 1154 
(Mr. Justice Heath: "He has made himself so 
exceedingly drunk, it is impossible to examine 
him "); and cases cited ante, § 235. 

• The authorities are collected post, § 1160, 
where the subject is considered {rom another 
point of view. 

10 1885. Keith ~. N. H. &: N. Co., 140 Mass. 
175, 180,3 N. E. 28 (appearance of employee on 
the stand, allowed to be considered as affecting 
his competency for his duties). 

II 1669, R. ~. Buckworth, 1 Sid. 377 (pe:ojury 
in B cause involving the birth of a posthumous 
child. said to have been falsely procured by the 
mother from another woman: the delivery of 
the child .. was proved by the circumstances 
usual in such casee, and also by marks, and the 
child being in court was stripped and shown") : 
1592. Abbot of Strata Mercella's Case, 9 Co. 
Rep. 30 (a person said to be dead): 3 B!. Com. 
332: 1743, Annesley ~. Anglesea, 17 H')w. St. 
Tr. 1139, 1182: 1873, R. ~. Ca~tro (Tichborne 
Trial), charge of C. J. Cockburn, passim: LB. 
C. Pro 1900, § 139 (Court may order movable 
property brought into court to determine its 
identity). Compare the principles affecting 
Identification, ante, § 413. 

For the identity of animals, see infra. this 
section, Bnd post, § 1161. 

11 The principles are explained ante, § 437. 
111892, French 1'. Wilkinson, 93 i.\!ich. 322, 

53 N. W. 530 (limb bitten by dog: exhibition 
three years afterwards. forbidden, the SIlmeness 
of condition not being shown): 1898. State w. 
Goddard, 146 Mo. 177, 48 S. W. 82 (door of 
room of homicide, not changed in condition. 
admitted): 1878, King w. R. Co., 72 N. Y. 607 
(broken hook with cross-crao!ks, shown. the iron 
being in the same condition): 1913, Baltimore 
&: O. R. Co. ~. Fouts. 88 Oh. 305, 104 N. E. 544. 
(negligence of an engineer in disobeying an 
arm-signal of the conductor, mistaking the go
ahead signal for the back-up signal: the wit
ness' reproduction of the signal before the jury, 
held improper, the conditions of light and 
distance not being the same): 1903. Walker 1). 

Ontario, 118 Wis. 564, 95 N. W. 1086 (pieces of 
a broken bridge. two y~ars after the break. 
allowed to b~ shown, after testimony to the 
sameness of condition): and cases cited pos', 
§ 1164 (jury's view). 

The following ruling is unBOund: 1870. 
Jacobs ~. Davis, 34 Md. 204, 208, 216 (whether 
rails and shingles had been injured: the 
rails and Bhine}es not allowed to be shown, be
cause they could not be .. received as tes
timony to prove or disprove the fact of in
jury done to them": a singular abuse of lan
guage). 

U Ante, § 445. 
a See post, § 1160. for an additional rea

son (or exclusion: and cases cited past, 
§ 1163. 
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come to no decision j when a woman, all in rags, came forward and said, if I would allow her 
to get into the witness-box, she thought she could say something that would decide the 
cause. Well, she was sworn just as she was, all in rags, and leant forward towards the ani
mal, and said, 'Come, Billy, come and kiss me I' The savage-looking dog instantly raised 
itself on its hind legs, put its immense paws around her neck, and saluted her. She had 
brought it up from a puppy. Those words, 'Come, Billy, come and kiSll me', decided the 
cause." 11 

§ 1155. Pririlege, as a gronnd for Prohibition (Self-Crimination, Plaintiff 
for Corporal Injnry). Another independent principle that may pro

hibit autoptic proference is the principle of privilege, protecting one who is 
unwilling to furnish evidence. Whether the privilege of an accused person 
not to criminate himself is violated by compelling the exhibition of his body 
or its members in court depends wholly on the theory of this privilege. l So 
also the question whether a plaintiff suing for corporal injury may be com
pel1ed to exbibit it to the jury or to medical witnesses is peculiarly one of 
privilege; 2 as also the propriety of granting a writ' de ventre inspiciendo' 2 or 
of ordering an inspection in a suit for divorce on tire ground of impotency.2 

§ 1156. Snndry Independent Principles sometimes involved (Bandwxiting, 
Hearsay, Photographs, etc.). Certain other independent principles sometimes 

• 

resulting in the prohibition of autoptic proference, or prescribing conditions 
for its use. need to be discriminated: 

(1) Specimens of handwriti1l{/, as evidence of a person's style of writing, 
are in some jurisdictions not to be submitted to the jury.! 

(2) Where an object has been obtained by illegal means, it has sometimes 
been made a question whether it should be allowed to be used in evidence.2 

(3) The Hearsay rule forbids a jury at a view to hear testimony; 3 more
over, some things said or done in court by way of test or experiment may 
virtually involve a breach of this rule by calling for unsworn testimony.4 
Whether the accused in a criminal case must be present at a view involves 
also the scope of the Hearsay rule. Ii 
. (4) The use of ph()tographs, 1TWdels, maps, and the like, by a witness, is 
merely one way of giving testimony, and does not ~oncern the present princi
ple.1I 

(5) Whether the Court may decide by inspection, instead of the jury, is 
a question of the respective functions of judge and jury.7 

(6) The rule of Primariness, i.e., that the original of a writing must be 
presented autoptically to the tribunal, unJess it is not available for production, 
involves a different question; 8 for there the question is whether the original 

II For the relevancy of animal conduct of 
thi' kind, see ante, § 117. 

Compare the nrreallOnable ruling in State 1>. 
Landry. 29 Mont. 218, 74 Pac. 418 (1903), 
cited po&l, 11163, n. 6. 

I 1111. I Pod, 1 2265. 
• Pod, • 2220. 
I 1111. I Po.t, I 2001. 
I .00.1. I 2183. 
• Po.t, , 1802. 

• 1877, Com. 11. Scott. 123 Mass. 222, 224. 
234 (cross examination of one identifying de
fendant by his voice; Court's refuMI to allow 
defendant to speak to test the witness. held 
proper, the defendant not being on oath; pod. 
1 1824); 1886, Osborne 17. Detroit, 36 Fed. 36 
(pott, § 1158). 

I Po.t. § 1803. 
I .A me, 1 790. 
, Pod, 1 2650. • Po.t, • 1179. 
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writing mU3t be presented, while here the only question is whether it may be 
and the answer to the latter question has never been doubted.9 

(7) A chattel or a document produced may need to be authenticate~ ie. 
evidenced as to its connection with the authorsh~p or possession of a specific 
person. to 

3. to the Procell itself of Autoptic Proference , 

§ 1157. Unfair Prejudice to 8.J\ Accused Person (Eshibition of Weapons, 
Clothes, Wonnds, etc.). The autoptic proferen~ to the jury of the weapons 
or tools of a crime, or of the clothing or the mutilated members of the victim 
of the crime, has often been objected to on grounds of Undue Prejudice (post, 
§ 1863). The nature of this supposed prejudice is illustrated in the follow-
• mg passages: 

1806, Picton's Trial, 30 How. St. Tr. 457, 480 j the defendant was ch::.rged with inflicting 
torture, as governor of Trinidad, upon Luisa Calderon, by first tying the left foot and right 
hand together behind, and then suspending the body from the ceiling by a pulley-rope 
tied to the left wrist, so that the weight of the body rested, through the right foot, on 8 

sharp wooden spike in the floor. Mr. Garrow (to the witness Luisa): "Is that a faithful 
description of it?" [showing the witness a coloured drawing]. Ans. "Yes, very good indeed." 
L. 'C. J. ELLENBOROUGH: "I do not approve of exhibiting drawings of this nature before a 
jury j and I shall not permit it till the counsel for the defendant has it. I have no ob
jection to your showing a description to the jury, but the colouring may produce an im
proper effect. [The opposing counsel consented to its use.] The jury will consider it merely 
as a description of the situation in which she was placed j whether she was justifiably so 
placed is the question between yeu." Mr. Garrow: "1 have one to which th~re can be no 
objection j it is a mere pen-and-ink sketch." L. C. J. ELLENBOROUGB: "Gentlemen, YOll 
will consider that as a description of the position, 'I\'hich we can easily understand from the 
words of the witneSS. Nobody wishes thet any improper impression should be made by 
that drawing j it is only to show the nature of the process." When the counsel for the de
fence afterwards complained of the prejudice thus created, Lord ELLENBOROUGH said: "That 
you must attribute to me, or perhaps to yourself j for I disti~lctly asked you whether you 
would consent to tlleir exhibition, and on your concurring, I caution~ ~he jury not to suffer 
their minds to be inflamed, but simply to look at the representation ot the position of the 
prosecutrix in order to understand the testimony of the witness." 

1820, lnga' Trial, 33 How. St. Tr. lO51, 1088 j the H Cato·street conspiracy"; high 
treason j the defendant claimed that he was ignorantly drawn into the movement and did 
not know of the specific murderous designs of the leaders. A constable produced the con
spirators' weapons. "Are there now placed upon tfe table the things which were taken 
in Cato-street?" .. Yes." "You gave us an ennmeration yesterday of thirty-eight baIl
f'.artridges, firelock and bayonet, one powder-flask, thiee pistols, and one sword, with six 
bayonet spikes, and clotll belt, one blunderbuss, pistol, fourteen bayonet spikes, and thtee 
pointed files, one bayonet, one bayonet spike, and one sword scabbard, one carbine and 
bayonet, two swords, one bullet, ten hand-grenades j [two fire-balls, nine hundred and 
sixty-five ball cartridges, eleven bags of gunpoWder of a pound each;] I do Itot them ?" 
"Here they are," producing a bag. "We must have them on the table." They were 
emptied out, and the jury inspected the various articles, the hand-grenades being broken 
open, and other weapons displayed. No objection was made to this proceeding, which was 
taken as a matter of course j but the counsel for the defence, Mr. Adolphus, thus refened to 

• Except for the consid-:lration:: referred to 
in notes 1 and 2. supra. 
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it in his address: "You have had that which produces always a sClrt of mechanical effect. 
I do not mean to pay an ill compliment to your understandings; but you have had a display 
of visible objects, spikes and swords, guns and blunderbusses, have been put before you, to 
the end that this feeling may be excited in every man's mind, 'How should I like to have 
this sort of thing put to my breast! How shuuld I feel if this were applied to my chimney! 
and that to my stair-casel', and so on; that is, that the individual feeling of each man 
may make him separate himself from society, may make him, through the medium of 
his own personal hatred of violence or apprehension of danger, think that this contemptible 
exhibition of imperfect armoury could operate on 3. town filled by a million of loyal inhabit
ants or could give the means of overwhelming the empire. When touched by reason, they 
shrink to nothing, and will never produce a verdict contrary to the evidence of facts. It is 
like displaying the bloody robe of a man who has been stabbed or murdered; it is like the 
trick practised at every sessions, where we see a witness pull out some cloak or handkerchief 
dipped in blood of the person, to produce cOIlviction through the medium of commiseration. 
They do not trust to description, but rely upon display. That is the effect of the produc-
• f " tum 0 anus. 

1856, Mr. Dauid Paul Brown, in "The Forum", II, 448 (this famous Philadelphia ad
vocate is recounting the story of a 'cause cel~bre' of 1834, the homicide, by a di&appointed 
lover, of the woman he loved): "During the course of the trial there was an occurrence 
which is entitled to notice. When I first called upon the prisoner, after he had furnished 
me with some of the prominent details, I asked him how the deceased was dressed at the 
time of the blow. He said, 'in black.' I observed, 'that was better than if the dress had 
bp.cn white.' Upon which the prisoner turned hastily round, and asked what difference 
that could make. The reply was, 'No difference in regard to your offence, but a con
siderable difference in respect to the effect produced upon the jury by the exhibition of the 
garments, which, no douht, will be resorted to.' And so upon the trial it t!ll'ned out. The 
black dress was presented to the ju;.'y, ' the eleven punctures through the bosom pointed 
out; but no stain was obser';able, no excitement wa.'! produced. At last, however, they 
went further, and produced some of the white undergarments corsets, etc., all besmeared 
with human blood. Upon this exhibition there was not a dry eye in the courthouse. And 
the current of opinion eontinued to run against the defendant from that moment until the 
elose of the case, and finally bore him into eternity." 

1882, ANDREWS, C. J., in Walsh v. People, 88 N, Y. 467: "The exhibition of the photo
graph of a young girl alleged to have been cruelly murdered was, as is claimed, calculated 
to excite the pity of the jurors for the unfo!'tunate victim of the homidde, and correspond
ingly to excite their prejudice, against the accused. , '. [After conceding that the con
dition of the corpse was irrelevant to the disputes of fact in the case,] The extent to which 
counsel may go, in opening a case to a jury, cannot in the nature of things be regulated by 
precise rule. The Court may doubtless interfere in the interest of justice to restrain undue 
licenS';! on the part of counsel in addressing the jury, • •• But if the prosecuting officer, 
instead of exhibiting the picture, had described the deceased in terms calculated to excite 
the sympathy or pity of the jury, it would scarcely be claimed that an exception would lie 
to a refusal of the Court to interfere. It is neither a logical nor a reasonable inference that 
a jury dealing with the grave issue of life or death, in a case where the sole controverted 
question is as to the insanity of the prisoner when he committed the act, would be influenced 
by a description in words or by a representation in a pieture of the personal appearance of 
the person alleged to have been murdered." 

1878, Mr. Pitt Taylor, Evidence, 7th ed., I, § 557: "Though evidence addressed to the 
senses, if judiciously employed, is obviously entitled to the greatest weight, care must be 
taken not to push ;~ beyond its legitimate extent. The minds of jurymen, especially in 
the remote provinces, are grievously open to prejudices, and the production of a bloody 
knife, r. bludgeon, or a burnt piece of rag, may sometimes, by exciting the passions or en
listing the sympathies of the jury, lead them to overlook the neceRSity of proving in what 
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manner these articles are connected with the criminal or the crime; and they consequently 
run no slight risk of arriving at conclusions which, for want of some link in the evidence, 
are by no means warranted by the facts proved. The abuse of this kind of evidence has 
been a fruitful theme for the satirists, and many amusing illustrations of its effect might 
be cited from our best authors. Shakespeare makes Jack Cade's nobility rest on this founda
tion; for Jack Cade having asserted that the eldest son of Edmund Mortimer, Earl of March, 
'was by a beggar woman stolen away', 'became a bricklayer when he came to age', and was 
his father, one of the rioters confirms the story by saying, 'Sir, he made s chimney in my 
father's house, and the bricks are alive to this day to testify to it; therefore deny it not.' 
Archbishop Whately who makes use of the above anecdote in his 'Historic Doubts rela
tive to Napoleon Buonaparte,' adds, 'Truly, tlus evidence is such as country people give 
one for a story of apparitions; if you discover any signs of incredulity, they triumphantly 
show the very house whlch the ghost haunted, the identi('al dark corner where it used to 
vanish, and perhaps even the tombstone of the person whose death it foretold.'''. 

1877, Scintillre Jum, 58: "What is called 'real evidence' mostly bullp.ts, bad florins, and 
old boots is of much value Cor securing attention. This is true even when these exhibits 
prove nothing, as is generally the case. They look so solid and important that they give 
stability to the rest of the story. The mind in doubt ever turns to tangible objects. They 
who first carved for themselves a Jupiter from a log of wood knew very well that the idol 
could do nothing for them; but it enabled them easily to realize a power who could. A 
rusty knife is now to an English juryman just what a 'scarabll!Us' was to an Egyptian of old. 
I have seen a crooked nail and a broken charity-box treated \\;th all the reverence due to 
relics of the holiest martyrs." 2 

1909, BunCH, J., in State v. Moore, 80 Kan. 232, 162 Pac. 475: "On Sunday, December 
27, 1906, appellant waylaid his wife as she was returning from church, shot her twice through 
the body, and killed her on a public street in the city of Arkansas City .••. 

"Error is assigned because the jacket which the deceased wore when she was shot was in
troduced in evidence. It was fully identified, was pierced in the back by two bullet holes, 
and its lirung wr.s stained \\;th blood. It is argued that the introduction in evidence of the 
dead woman's bloody jacket destroyed the mental poise of the jury by riveting their minds 
upon a scene of ·::arnage, to thp. exclusion of any calm consideration of appellant's sanity, 
the only matter finally disputed by way of defense. The State rested under the necessity 
of establishlng a tragedy invoh;llg the violent death of a human being from mortal wounds 
deliberately inflicted with malice aforethought a thing most likely to include some blood 
along 'with the wickedness, perhaps, too, the terrifying report of pistol shots in a peaceful 
strcet on a Sunday just after church, the piteous appeals for life, and the agonized death 
screams of a defenseless woman as she is being shot down, and other shocking things. Such 
a subject is never :l ni~ one to investigate. Any of the details have a decided tendency to 
horrify and to appali, but a. ,:ourt cann(jt af!a~ge f,?~ .1~,:~ly_ m-usic Jq keep' th~.jury_ cheerfuL .. 
J!hile...theJ;;j;llte~~tcas.e.in_a.J:l1:~j~~r:gial is being present~,and grewsome eVIdence cannot 
be suppre!:Sed merely because it may strongly tend to agitate the jury's feelings. • . . Gen
erally physical objects, which constitute a portion of a transaction, or which serve to 
unfold or explain it, may be exhibited in evidence, if properly identified, whenever the 
transaction is under judicial investigation. . . . 

"Of course spectacular exhibitions may be framed for the purpose of arousing prejudicial 
emotions, and all such improprieties should be thwarted or promptly suppressed. The 
production of real evidence should not be perntitted to exaggerate, and should not be allO\ved, 

, 1157. 1 The great dramatist's example 
will occur to every one: .. See, what a rent the 
envious Casca made! . •• Here is himself, 
marred, as you see, with traitors." For the 
extent to which the Roman advocates de
veloped t.his method of tempting emotion to 

overwhelm reason, see Forsyth's Hortensiua 
the Ad\'o~ate, 3d ed., 92, 96. 

! This 'libcllus', by Mr. C. J. (later Justice) 
Darling, published at first anonymously, has 
since gone into its sisth edition. 
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through cunning presentation, to stir up passion or unduly excite sympathy or pity, and so 
lead the jury to act upon sentiment, instead of proof. But the proceeding is always under 
the control of the trial judge, who has authority to confine the use of sueh evidence to proper 
purposes and to regulate the time, manner, and extent of its presentation, and his discre
tion will not be interfered with unless abused with prejudicial consequences." 

The objection thus indicated seems to be twofold. First, there is a natural 
tendency to infer from the mere production of any material object, and with
out further evidence, the truth of all that is predicated of it. Secondly, the 
sight of deadly weapons or of cruel injuries tends to overwhelm reason and 
to associate the accused with the atrocity without sufficient evidence. 

The objection in its first phase may be at least partly overcome by requiring 
the object to be properly authenticated, before or after production; and this 
requirement is constantly enforced b~' the Courts (post, § 2130). 

The objection in its second pbase cannot be entirely overcome, even by 
express instructions from the Court; but it is to be doubted whether the neces
sity of thus demonstrating the method and results of the crime should give 
way to this possibility of undue prejut.!ice. No doubt such an effect may 
occasionally and in an extreme case be produced; and no doubt the trial Court 
has a discretion to prevent the abuse of the process. But, in the vast majority 
of instances where such objection is made, it is frivolous, and there is no 
ground for apprehension. Accordingly, such objections have almost invari
ably been repudiated by the Courts.3 

a To the cases following, add those quoted California: 1882, Pcople~. Hope, 62 Cal. 291, 
above, and also certain of the photograph 295 (burglar's tools cxhihited); 1886, People . 
CRees cited ante, § 792: 11. McCurdy, 68 Cal. 576, 580, 10 Pac. 207 

ENGLAND: 1722, R .. v. Reason, 16 How. (hats of the deceascd, the defendant, and F. D., 
St. Tr. 42 (murder by shooting: "the clothes shown to the jury at their request); 1893, 
[of the deceased) were produced, and by the Pcople D. Hawes, 98 Cal. 648, 652, 33 Pac. 791 
hole iu the waisteoat it appaared that the (murder; vest worn by deceased, exhibited) ; 
wound given by the pistol under the right 1897, People v. Winthrop, US C~l. 85, 50 
pap could no way happen by any position of Pac. 390 (articles taken in 8 robbery, ad-
the pistols in the bosom of the deceased, by the mit ted) ; 1900, People D. Sullivan, 129 Cal. 
pistol going off of itself"). 557, 62 Pac. 101 (gun used in a murder, 

UNITED STATES: Alabama: 1860, Moee v admitted); 1901, People D. Westlake, 134 C~:. 
State, 36 Ala. 211, 219, 229 (c chip from a tree 505, 66 Pac. 731 (clothing of the decea/led, 
containing a buckshot said to have been fired, aqmitted); 
shown); 1895, DorseYD. State, 107 Ala. 157,18 Delaware: 1905, State v. Powell, 5 Pen. Del. 
So. 199 (murder; coat with shot-hole, worn by 42, 61 Atl. 966 (photographs of wounds 0'1 the 
deceased); Burton D. State, 107 Ala. 108, 18 deceased, admitted) ; 
So. 285 (hat of the deceased); 1896, Crawford Georgia: 1876, Wynne ". State, 56 Ga. 113, 
11. State, 112 Ala. I, 21 So. 214 (pistol-balls 118 (murder; the pistol and cartridges al-
taken from the body of the deceased, ad- lowlld to be placed before the jury for their 
mitteci); 1897, Mitchell ~. State, 114 Ala. inspection, with explaining testimony); 1893, 
I, 22 So. 71 (showing a purse said to have Adams v. State, 93 Ga. 166, 18 S. E. 553 (per-
contained the stolen money); 1909, Rollings jury as to pantaloons; the pantaloons px-
". State, 160 Ala. 82, 49 So. 329 (murder; bibited); 1899, Dill 11. State, 106 Ga. 683, 32 
a futile distinctbn drawn between the cloth- S. E. 660 (rock used in an assault, admitted) ; 
ing, ete. and the suspenders, etc. of deceaeed); 1903, Patton ". State, 117 Ga. 230, 43 S. E. 533 
1919, Terry v. State, 203 Ala. 99, 82 So. 113 (causing the weeping mother of the murderpd 
(murder; deceaeed's clothing admitted) ; boy to show to the jury his bloody shirt and 
ArkanBa8: 1896, Starchman v. State, 62 Ark. point out the bullet-holes, held improper); 
538, 540, 36 S. W. 940 (burglar's tools ex- 1905, RobertI! v. State, 123 Ga. 146, 51 S. E. 
bibited); 1913, Tiner 1'. State, 109 Ark. 138, 374 (curtain-pole as a weapon for killing, 
158 S, W, 1087 (exhibiting deceaeed's cloth- shown) ; 
ina> ; Illinoia: 1887, Spies tI. People, 122 III. 236, 
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§ 1158. Prejudice to a. Civil Defendant, in Personal InJUf7 Cuel. 
In civil actions, an objection has often been made, on analogous grounds, to 

12 ~. E. 856, 17 N. E. 898 (Anarchist mur- MU8uaippi: 1883, Powell t. State. 61 
ders at Haymarket Square; bombs and cans 319 (portion of stolen hog. shown for identifies-
of dynamite, etc .• exhibited); 1893, Painter v. tion) ; 
People, 147 Ill. 44ol, 466, 35 N. E. 64 (bed- Mi'!8ouri: 1897, State 1>. Wievers. 66 Mo. 13, 
clothing of the murdered man, ete., allowed to 29 (murder; deceased's bones exhibited; .. a 
be displayed; "the time and manner in which party cannot, upon the ground that it may 
objects of this character shall be displayed harrow up feelings of indignation against him 
in the presence of the jury is a matter wholly in the breasts of the jury, have competent evi-
within the sound discretion of the Court ") ; dence excluded "); 1885, State t'. Stair, 87 
1896, Keating 1>. People, 160 Ill. 480. 43 No E. Mo. 268.272 (blood-stained clothing of the de-
724 (a wad of paper SUbstituted for stolen ceased shown; "it was as competent for the 
bills. exhibited); 1902. Henry v. People. 198 jurors to get this information by their own 
Ill. 162. 65 N. E. 120 (buggY and deceased's sight as it was to get it through the medium 
clothes, exhibited); 1903. Cleveland C. C. of witnesses"); 1890. State r. Moxley, 102 Mo. 
&: St. Louis R. Co. 1>. Patton. 203 Ill. 376. 387. 14 S. W. 969. 15 S. W. 556 (spinal ~'erte-
67 N. E. 804 (injured person's clothing. ex- brw of the deceased. allowed to be exhibited. 
hibited); 1912, People 1'. Morris. 254 Ill. 559, if identified); 1893. State 1>. Murphy, 118 
98 N. E. 975 (clothing of murdered woman 1\10. 7, 14. 25 S. W. 95 (rape; bloody under-
shown) ; clothing exhibited); 1894, State 1'. DulJy, 
l:uIiana: 1883. McDonel I'. State. 90 Ind. 124 Mo. 1. 10.27 S. W. 358 (rape; defendant's 
320. 327 (hatchet inspected by the jury) : 1884. clothing exhibited); 1908. State ~. Harrill, 
Story 1>. State, 99 Ind. 413. 416 (inspection of 209 Mo. 423.108 S. W. 28 (clothes of deceased. 
deceas'ld's pantaloons allowed); 1893. David- showing place of wounds. admitted) ; 
BOn 1>. State, 135 Ind. 254. 258. 34 N. E. 972 Montana: 1921. State v. Byr.ne. 60 Mont. 317. 
(murder; clothing worn by the deceased. 199 Pac. 262 (murder; skull. bullets, ete., 
exhibited); 1897, Anderson v. State, 147 introduced) ; 
Ind. 445, 46 N. E. 901 (revoh'er used in rt!sist- Nebraska: 1901. Savary 1'. State, 62 Nebr. 
ing arrest. exhibited); 1899, Thrawley r. 166.87 N. W. 34 (skull of decea!'Cd exhibited) ; 
State, 153 Ind. 375, 55 N. E. 95 (murder; 1922. King v. State. Nebr. ,187 N. W. 
skull of deceased exhibited); 1905. Osburn 1>. 934 (murder; photographs of the bodyshowinK 
State. 164 Ind. 262, 73 N. E. 601 (knife found wounds. admitted) ; 
O!l defendv.nt); 1917. Gibbs r. State, 186 New JerlJey: 1897. Johnson 1'. State, 59 N. J. 
Ind. 197, 115 N. E. 584 (larceny of chic keno ; L. 535, 37 Atl. 949 (exhibition of defendant's 
to show thl! mode of identifying the chickens, boots and the tracks made by them, allowed) ; 
by a hole punched in the feet, the chickens 1905. State 17. Laster. 71 N. J. L. 586, 60 
were exhibited); Atl. 361 (articles found Oil Rccused. exhibited) ; 
Jou,'a: 1568, State 1>. Vincent, 24 la. 570. 1912. State 17. Strong. S3 N. J. L. 177, 83 
576 (the severed head of the deceased. pre- Atl. 506 (neck of the mutilated deceased per-
served in alcohol and exhibited to the Court son. said to h:. ve been strangled); 1914, State 
and jury at the trial, then identified by wit- to. Cerciello. 86 N. J. L. 309,313, 90 Atl. 1112 
neeses); 1885, Barker r. Perry. 67 In. 146. 147. (murder; revolver nnd whisk ... ,· bottle shown, 
25 N. W. 100 (cited pOBI. § 1158); 1893. to corroborate n confession) ; 
State 17. Jones. 89 In. 182. 188.56 N. W. 427 New Merica: 1917, State 1>. Rodrigues, 23 
(murder; razor used, exhibited; defendant's N. M. 156, 167 Pac. 426 (murder; physician's 
admission of the ftict of killing, immaterial); exhibition of a bone of tbe decea-ed's skull, 
1900, State 1>. Petersen, 110 Ia. 647, 82 N. W. allowed) ; 
329 (rape; underclothing exhibited); New York: 1842. Colt's Trial, N. Y .• 1 Amer. 
Kansas: 1909, State 1>. Moore. 80 Kan. 232, St. Tr. 455. 472 (murder by a hatchet; the 
102 Pac. 475 (murder; bloody jacket ex- skull and the hatchet were exhibited; Wi!-
hibited; leadillg opinion, by Burch, J.) ; Jiam Kent. J.. overruling an objection by 
Kentucky: 1910. Catron 1>. Com., 140 Ky. Mr. Selden ... Howevpr painful it is. justice 
61.130 S. W. 951 (bloody garment of witness. must be administered and the head pro-
admitted) ; duced, if the jury think it necessary"); 1866, 
M aBsachmetllJ: 1866. Com. 1>. Burke, 12 Gllrdiner v. People. 6 PRl'k. Cr. C. 155. 201 
All. 182 (inlpection of a stolen wallet. etc., (murder; weapons used, and the deceased', 
to find whether .. they were of BOme value", clothing exhibited); 1852, People 17. Larned, 
allowed); 7 N. Y. 445, 452 (burglary; tools exhibited); 
Minnesota: 1894, State 1>. Smith, 56 Minn. 1866, People 1>. Gonzales, 35 N. Y. 49, 64 
78. 84. 57 N. W. 325 (shooting a trespoaser; (murder; deceased's clothing exhibited); 
signs on promises. warning trespassers, ad- 1875. Foster 1>. People. 63 N. Y. 619 (burglar's 
mitted) ; 1900, State 1>. Minot. 79 Minn. 118. 81 tools shown); 1904, People v. Davey 179, 
N. W. 753 (burglars' tools and arms, exhibited) ; N. Y. 345. 72 N. E. 244 (rape of a child; ask-
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the exhibition of his corporal injuries by one suing for compensation.! This 
objection, like the preceding one, assumes that there is a double risk; the 
jury may heedlessly conclude, it is thought, first, that because the injury is 
perfectly patent therefore the defendant is to blame for it, and, secondl~', that 
since the plaintiff is truly in a pitiable plight, some one at lea5t should be found 
to compensate him, and the defendant rather than anyone else; both of these 
risks being particularly great in actions against a corporation or a moneyed 
individual. No doubt there is in such cases a constant tendency to render 

ing questions of the defcndant us to similar 
acts upon other children who lire made to 
stand up for identification by him, held im
proper on the facts); 1904, People 11. Rimieri, 
180 N. Y. 163, 72 N. E. 1002 (murder; the 
deceased left a widow and child, and there was 
some issue as to whether the deceased when 
shot was crossing the street to overtake the 
child or to seck the defendant; the widow 
t~stified that she was then pregnant with 
another child. and the living ('hild was brought 
into court and shown; these facts were held 
to be hardly called for, but the error if any 
"entirely harmless"; this ruling. and People 
v. Davey, lIullra, are further commented on 
ante, § 21) ; 
North Carolina: 1873, State v. Mordecai. 
68 N, C. 207. 210 (burglary; accomplice's 
stick, exhibited); 1921. State v. Westmore
land. 181 N. C. 590. 107 S. E. 438 (murder; 
coat and trousers of deceased. exhibited) ; 
Oklahoma: 1908. Reed v. Terr .• 10k!. Cr. 
481, 98 Pn . 583 (liquor offence; the whiskey 
bottle inspected and smt>lt by the jury); 
1910. Saunders r. State, 4 Ok!. Cr. 264, III 
Pac. 965 (deceased's coats and gloves, ex
hibited); 1911, Morris v. State, 6 Ok!. Cr. 
29, 115 Pac. 1030 (photographs of wounds on 
body, admitted); 1920, Jones v. State, -
Oklo Cr. ,190 Pac. 887 (murder; exhibition 
of deceased's clothing. alIoVled); 1921, Jones 
v. State. . Ok!. Cr. _. • 195 Pac. 789 (mur
der; exhibition of deceased's clothing, bear
ing fraternal badges, held not improper) ; 
Oregon: 1903. State t'. Miller, 43 Or. 325, 
74 Pac. 658 (photographs of gunshot wounds 
on the deceased, excluded as .. gruesome" and 
unnecessary; unsound on the (acts) ; 
Rhode I8land: 1914. State v. Mariano, 37 R. I. 
168; 90 Atl. 21 (skull of murdered man, ad
mitted) ; 
80ulh Carolina: 1893. State v. Symmes, 40 S. C. 
383,387,19 S. E. 16 (clothes exhibited, to show 
lack of powder-burns) ; 
South Dakota: 1900, State v. Shields, 13 S. D. 
464. 83 N. W. 559 (watch and chain of as
lIaulted person, exhibited); 1910, State V. 

Jacobs, 26 S. D. 183, 128 N. W. 162 (revoh'er
experiments. to prove an immaterial fact, 
held improper, on the present ground) ; 
Tennessee: 1890, Turner 11. State, 89 Tenn, 
5,17, 564, 15 S. W. 838 (murder; deceased's 
ribs and vertbbra, exhibited); 

Texaa: 1882, King v. State, 13 Tex. App. 
277,280 (clothes of deceased. exhibited); 1883, 
Hart 11. State, 15 Tex. App. 202. 228 (same; 
admissible, "no matter how the jury might 
be affected by them"); 1899. Roberson v. 
State, Tex. Cr. ,49 S. W. 398 (rape; 
complaining witness brought in to testify, 
in such a bruised and emaciated condition 
that she could testify only by moving the 
head or by writing; held allowable); 1899. 
Barkman V. State, 41 Tex. Cr. 105, 52 S. W. 
73 (clothing of deceased. exhibited); 1904, 
Melton V. State, 47 Tex. Cr. 451, 83 S. W. 
822 (deceased's bloody garments. held im
properly exhibited by his wife, there being no 
controversy as to that part of the case); 1918. 
White ..,. State. 83 Tex. Cr. 252, 2()2 S. W. 737 
(assault to kill; the victim's exhibition of 
his blood-stained coat, allowed) ; 1920, 
Grace v. State. 88 Tex. Cr. 301. 225 S. W. 
751 (rape; exhibition of bloody clothing. 
~dclothes, etc., held improper on the facts) ; 
Vermont: 1884, State v. Burnham. 56 Vt. 445 
(breach of the peace by boxing-match; 
inspection of the gloves by the jury, appar
ently left to trial Court's discretion); 1909, 
State v. Roby, 83 Vt. 121, 74 At!. 638 (assault, 
by throwing iron, etc., at the complainant's 
house; the articles of iron, etc., held not 
improperly exhibited; app,"()ving the above 
principle) ; 
Washington: 1896, State v. Cushing. 14 Wash. 
527, 45 Pac. 145, 17 Wash. 544, 50 Wash. 
512 (clothing of the deceased and gun with 
which he was shot. exhibited) ; 
Wisco1lllin: 1905, R08zczYlliaia v. State. 125 
Wis. 414, 104 N. W. 113 (rape; accused's 
shirt and trousers, admitted); 1920. Krueger 
1). State, 171 Wis. 566, 177 N. W. 917 (mur
der; shoe containing bulIet-holes. exhibited). 

Compare also the cases cited ante, § 789, 
n. 3, as to dramatic mode.! of tllllti/Iling so a8 to 
excite undue prejudice. 

§ 1158. 1 1892, Coleman, J., in Louis
ville & N. R. Co. V. Pearson, 97 Ala. 211. 219, 
21 So. 176 (" Human feelings are ~asily ex
cited by the description of great bodily in
juries or ghastly wounds or the exhibition 
of objects which appeal to the senses. Sym
pathy or indignation, once aroused in the 
average juror. readily become enlisted, to the 
prejudice of the person accused as the author 
of the injury "). 
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verdicts against defendants regardless of proved culpability; no doubt the 
danger is ofgrf;ater fr.equency here than in the preceding class of cases; and 
no doubt the trial Court has a discretion, which it should firmly exercise, to / 
prevent the abuse of such a mode of proof. But it seems too rigorous to I 
forbid a party to prove his case by the c1eare~t evidence; and a jury which 
through violent prejudice would not be restrained by the Court's instructions 
would probably give way to its prejudice even without this' evidence. The 
Courts impose no prohibition, except so far as the discretion of the trial Court 
may prevent abuses. 2 

t CANADA: 1918. Richardson ~. Nugent, injured limbs exhibited); 1893, Citizens' 
40 D. L. R. 700, N. B. (malpractice; exhi- S. R. Co. v. Willocby, 134 Ind. 563, 570. 33 
bition of plaintiff's unhealed wound to the N. E. 627 '(i>hysician allowed to exhibit the 
jury, being valueless for any e\;dential plaintiff's hip-joint injury and iIlUlltrate it by 
purpose. held improper); 1897, Sornberger D. placing him in various poses); 1906. Pitta-
R. Co., 24 Onto App. 263 (railroad injury; burgh C. C. &: St. L. R. Co. v. Lightheiser. 
plaintiff allowed to exhibit her injured limb •• 168 Ind. 438. 78 N. E. 1033 (injured foot 
for the purpose of haYing a medical witness exhibited); [nwa: 1885. Barker D. Perry. 
explain the injury); 1897, Laughlin 11. Harvey. 67 Ia. 146, 147. 25 N. W. 100 (" In all actions 
24 Onto App. 43S (malpractice; plaintiff not for injuries to the person". and" in the trial of 
allowed to exhibit his injured part to the jury, criminal as~aults ", the injury may be exhibited 
where no explanation by medical testimony to the jury); 1902. Faine 11. Manderscheid. 
was purposed; preceding case distinguished). 117 la .. 724. 90 N. W. 76 (plaintiff·s husband's 

UNITED STATES: Federal: 1886. Osborne crippled limbs. allowed to be exhibited); 
I'. Detroit. 36 Fed. 36. 38 (allowing the plain- 1914. Nolte v. Chicago R. I. & P. R. Co .. 
tiff to indieate to the jury the extent of a 105 la. 721, 147 N. W. 192 (photograph of 
paralysis by SUbmitting to the insertion of a the deceased woman. admitted); Kentucky: 
pin into her body; .. she was at liberty to ex- 1895, Newport News &: 1\1. V. R. Co. v. Car-
hibit her wounds if ~he chose to do so. as is roll, Ky. -, 31 S. W. 1:)2 (bones of in-
frequently the elise where an ankle has bren jured anD. exhibiterl); 1!"98. Williams t'. 
sprained or broken. a wrist fractured. or any Nally. id. .45 S. W. ,<;H (bones of frac-
maiming has occurred"); l!lOI, Baggs V. lured leg. shown ~C' "xlJert \\'itne~ses); 1907, 
Martin, 47 C. C. A. 175. 108 Fed. 33 (clothing Ford v. Pro\'idenn' l;. (,I),,' 124 Ky .. 517, 99 
of deceased, exhibited); Alabama: 1892. ~. W. 609 (plair.tiIT' nmpu' :!tcd leg); lIfaine: 
T-ouisville &: N. R. Co. v. Pear~on, 97 Ala. lS!J9. Jameson ~. \\ eld. !l~ ~fe. 345, 45 At!. 
211. 219, 12 So. 176 (shoe of brakeman killed 2fl9 (injured a1lD, allowed in discretion to be 
on train, excluded on this ground); Cali- shown); Michigan: 1886, Carstens 11. Hausel-
fomia: 1905, AndJ!rson 11. Seropian, 147 Cal. maD, 61 Mich. 426, 430.28 N. W. 158 (medical 
201. SI Pac. 521 {amputated hand preserved assistance to the defendant. a woman; trial 
in liquid admitted); Illinois: 1889, Tudor Court's refusal to allow her to exhibit her 
Iron Works 11. Weber, 129 III. 535, 539, 21 injured limb to the jury. approved, the ap-
N. E. 1078 (plaintiff's torn clothing ex- pearance not being a satisfactory source 
hibited) ; 1891, Springer v. Chicago. 135 of inference); 1893. Langworthy V. Green, 95 
III . .552. 561. 26 N. E. 514 (general principle Mich. 93. 96, 54 N. W. 697 (plaintiff's shriv. 
approved) ; 1894. Lanark JV. Dougherty. elled limb allowed to be exhihited; argument 
153 III. 10:~. 165. as N. E. 892 (injured limb ex- of undue prejudice apparently repudiated); 
nmined by physidan in jury's presence); 1899, 1893. Gra .... es 11. Battle Creek, 95 Mich. 266. 

ywift I'. Rutkowski, lS2 III. 18,54 N. E. 1038 268.54 N. W. 757 ("the injured party may 
(injured limb ma~' be exhibited. in trial Court's exhibit his wounds to the jury"); 1893, 
di~cretion); 1905. Chicago &: A. R. Co. v. Edwards V. Three Rivers, 96 Mich. 625, 
Walker, 217 III. 605. 75 N. E. 520 (injured 628, 55 N. W. 1033 (injured limb, ex-
ankle); 1917, Wagner 11. Chicago R. I. &: hibition allowed); 1895. People 11. Sutherland, 
P. R. Co .• 114 III. 277, 115 N. E. 201 (per- 104 Mich. 468, 62 N. W. 566 (wounds exhib-
sonal injury causing amputation of foot; ited); 1909. Farrell 11. Haze, 157 Mich. 374, 
exhibition of foot and shoe held improper, 122 N. W. 197 (amputated bones. not allowed 
hecause the sole purpose and effect was to on the facts to be shown); }.Iinnaokl: 1885, 
"ex~ite feeling"; erroneous); Indiana: 1884. Hatfield v. R. Co., 33 Minn. 130,22 N. W. liG 
Indiana C. Co. V. Parker, 100 Ind. 181, 199 ~principle approved); 1901, Adams 11. Thief 
(injured hand exhibited); 1887, Louisville Rh'cr Falls. 84 Minn. 30,86 N. W.767 (plain-
N. A. &: C. R. Co. V. Wood, 113 Ind. 544, tiff allowed in trial Court's discretion to make 
548, 14 N. E. 572. 16 N. E, 197 (plaintiff's anD movements to illustrate he.· injury); 
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On the same principle, objection has been made to the plaintiff's testifying, 
a8 a witness, in a manner calculated to prejudice the defendant (ante, § 789). 
Whether the plaintiff in such suit is compellable to exhibit his injuries, for in
spection by the jury and the defendant's witnesses, is a question of privilege, 
elsewhere considered (post, § 2220). 

§ 1159. , or other Impropriety; Liquor Sampled by JUrors. 
When justice and the discovery of truth are at stake, the ordinary canons of 
modesty and delicacy of feeling cannot be allowed to impose prohibition 
upon necessary measures. If such matters were not unshrinkingly discussed 
and probed, many kinds of crime would remain unpunished. Nevertheless, 
needless offence to feelings of delicacy, especially by public exhibitions before 
idle spectators having no responsibility for the course of justice, may well be 
avoided. The limitations that may be applied are suggested in a passage 
from Chief Baron Hale: 

Ante 1680. Sir MA'1"l'BEW HALE, Pleas of the Crown. I, 635: "I shall never forget a trial 
before myself <.If a rape in the county of Sussex. . " There was an antient wealthy man 
of about sixty-three years old indicted for rape, which was fully sworn against him by a 
young girl of fourteen years old. • .. [The antient man alledged that he neither was nor 
could be guilty, since] he had for above seven years last past been afflicted with a rupture 
so hideous and great that it was impossible he could carnalIy know any woman, • • . and 
offered to show the Same openly in court; which for the indecency of it I declined, but 
appointed the jury to withdraw into some room to inspect this unusual evidence; and they 
accordingly did so, and came back and gave an account of it to the Court, that it was im
possible he should have to do with any woman in that kind; . . . whereupon he was ac
quitted." 

Where it is a question of what would otherwise be an indecency, two Iimita-

Monl4na: 1907, Stephens 1). Elliott. 36 Mont. 
92, 92 Pac. 45 (injured arm. exhibited, to 
illustrate the expert testimonY); Mis8ouri: 
1919, Turnbow Il. Kansas City R. Co.. 277 
Mo. 644, 211 S. W. 41 (exhibition of ampu
tated limbs, allowed); Nebra&ka: 1898, 
Omaha S. R. Co. 11. Emminger. 57 Nebr. 240. 
77 N. W. 675 (injured womlln's limb, ex~ 
hibited) : 1902, Crete 1). Hendricks. 
Nebr. • 90 N. W. 215 (injured foot, ex~ 
hibited): 1904. Chicago B. & Q. R. Co. 1'. 

Krayenbuhl, 70 Nebr. 766. 98 N. W. 44 
(maimed leg exhibited. even though the 
defendant did not deny thc injury); 1904. 
Minden tI. Vedene. 72 ~ebr. 657, 101 N. W. 
330 (peraonal injury; the lamc plaintiff's 
act of walking to the \\itness-stand, held not 
objectionable) : 1904. Felsch 11. Babb, 72 
Nebr. 736, 101 N. W. 1011 (plaintiff's ex
hibition and movements of arm and legs. 
allowed): New Hamp3hirc: 1895, Nebonne 1). 

R. Co., 68 N. H. 296. 44 Atl. 521 (exhibi
tion of amputated toes, allowed), 1909, 
Lapointe 11. Berlin Mills Co., 75 N. H. 294. 
73 At!. 400 (here refused, because not offered 
in seal!On); New York: 1864, Mulhado t. 

R. Co., 30 N. Y. 370 (plaintiff's injured arm, 
eshibitcd) ; Oregon: 1921, Patterson Il. 

Howe, 102 Or. 275. 202 Pac. 225 (dental mal
practice: exhibition to the jury of plaintiff'! 
bone psrticles having no evidential \·alue. 
held error; the jury's inspection of the 
plaintiff's jaw. allowed) ; South Dakota: 
1898, Sherwood 11. Sioux Falls. 10 S. D. 405. 
73 N. W. 913 (bringing the plaintiff into 
Court on a cot, in action for personal injury; 
not improper, where not shown urinecessary) ; 
1920, Dean n. Seaman, 42 S. D. 577, 176 N. 
W. 649 (malpractice; exhibition of the injurl!d 
limb, allowed); Tennu8ee: 1900, Arkansas 
River P. Co. 11. Hobbs, 105 Tenn. 29. ~,< 
S. W. 278 (injured limb. allowed to be eO!' 
hibited and moved); West Virginia: 1894, 
Carrico v. R. Co., 39 W. Va. 86, 89. 19 S. E. 511 
(stump of amputated arm; exhibition al
lowed; "danger of inspiring sympathy" not 
to exclude): 1909, Ewing 11. Lanark Fuel Co., 
65 W. Va. 726, 65 S. E. 200 (injured 11mb 
exhibited); Wi8co7l8in: 1901. Viellesse tI. 

Green BBY, 110 Wis. 160. 85 N. W. 665 (in
jury at a defective sidewalk; pieces of rotten 
plank allowed to be exhibited). 
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tions seem appropriate; 1 (a) there should be a fair necessity for the jury's 
inspection, the trial Court to determine; (b) the inspection should take place 
apart from the public court-room, in the sole presence of the tribunal and the 
parties. Such seems to be the tendency of the Courts.2 

There may also be an unnecessary impropriety in other ways. The exhi
bition of'repu13ive objects should not be allowed unless it is fairly necessary.3 
The consumption by the jury of samples of liquor, for the purpose of deter
mining its intoxicating qualities, will also ordinarily be prohibited.4 

§ 1160. Incapacity of the JUI')' to Appreciate by Observation (Experi
ments in Court; Insane Person's Conduct). The significance of the pro
duction of a thing or a person or the performance of ail experiment before 
the jury may sometimes not be properly apprehensible by unskilled laymen 
through mere observation. Nevertheless, an accompanying explanation by 
an expert will generally obviate any danger that the jury may be misled; 
and Courts have rarely recognized any force in this objection. Experimenf.s 

§ 1159. I Ctlmpare also the general prin- jury examiDe his parts in a private room was 
ciple as to Indecent E"idence (post, § 2180). denied; following Garvik v. n. Co.); Wis. 

• Fed. 1891, Union P. R. Co. 1). Botsford, 141 1878, Brown to. Swineford, 44 Wis. 282, 284 
U. S. 250,255, 11 Sup. 1000 (exposure of person (assault and battery; defendant's exhibition 
allowable, "with a due regard to decency, of his urgans of generation to the jury, held 
.~nd with the permission of the Court ") ; improper; if material, a prh'nte examination 
.. 1"'. 1889, McGuff v. State, 88 Ala. 147, 7 So. by experts out of court should be made); 
>.;; (rape; inspection of complaining witness 1901, Guhl r. Whitcomb, 109 Wis. 69, ~ N . 
.. ~\ul<·ed); Ida. 1920, Kinzell t. Chicago M. W. 142 ,perS<1IIol injury; photograph of plain-
~ ~ \. P. R. Co., 33 Ida. 1, 190 Pac. 255 (in- tiff's nude body. held improperly received). 
: ,;:;' while coupling cars; examiDation of ' 1856, R. v. Palmer, Annual Hcgist.er, 1856, 
.. c!.intilJ's anus in court, to exhibit the nature PP. 422, 473, 475 (while nllowing experiments 
"t the iDjury, held not improper); Ill. 1898, ns to the effect of strychnia upon dogs and 
Chicago &: A. R. Co. v. Clausen, 173 Ill. 100, rabbits to be described, the Court refused to 
50 N. E. 680 (rupture shown b~' injured person; allow dogs to be brought into the court-yard 
allowable in discretion); la. 1904, Gllrvik 1). and kilJed by strychnill before the jUry); 1887, 
BurliDgton C. R. &: N. R. Co., 124 Ia. 691, Knowles v. Crampton, 55 Conn. 336, 341. 11 
100 N. W. 498 (action for rape by D., an em- At!. 593 (section of a human body, cut from 
ployee of the defendant; the trial Court per- a woman about the plaintiff's size and age, 
mitted the jury to inspect the prh'ate parts offered to show the character of rib and breast-
of D .• with his consent, in a separate room, bone fOllllation, excluded, .. the exhibit being of 
on an allegation that the parts were defec- doubtful utility and offensive in its nature"; 
tive; held improper, first, because it was the trial Court's discretion to control). 
not Bhown that the man's condition was the tAla. 1898. Wadsworth t. Dunnam, 117 Ala. 
same as at the time alleged, and secondly, 661,2380.699 (that the jurors should test thein-
because it was a .. shocking and indecent toxicating qualities of a liquor by taking bottles 
performance." As to the latter reason, such to their room, not allowed, because evidence 
false judicial morality is so odd as to be in- must be publicly presented in Court); Ariz. 
credible in these days; why was it .. indecent" 1921, RichardROn v. State, Ariz. • 201 Pac. 
for the jUry. but not for the experts, who made 845 (making intoxicating liquor; ghing to 
a similar examination? The Court declares the jury "the container, for inspection, or 
that it found DO authority for such exam ina- any other purpose", held improper); Colo. 
tion, and "<ioubts if there is any to be found 1921, Enyart v. People, 70 Colo. 362, 201 
in 'he books"! It is regrettable for modem Pac. 564 (selling whisky; jury permitted to 
j!:stice not only that Sir Matthew Hale, in examine and smell the liquor; "it is like 
the instance above cited, should have shown shutting their eyes to the truth to do other-
more good sense two centuries ago than we wise"; whether they may taste it, not de-
now possess, but that his celebrated example cided); Kan. 1900, State v. Coggins, 10 Kan. 
should even have become buried in oblivion App. 455, 62 PIIC. 247 (liquor offence; held 
froLQ some of his learned successors); 1907, improper to allow the jUry' to examine 8T.Id 
State 11. Stevens, 133 Ia. 684, 110 N. W. 1037 smell bottles of whiskey); 1905, State II. 
(rape; the defendant's request to have the Schmidt, 71 Kan. 862, 80 Pac. 948 Oiquor 
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and samples have frequently been shown for the personal observation of the 
jury.1 

On an issue of idiocy or insanity, it was from an early period regarded 
proper that the person should appear before the Chancellor for inspection.2 

Since the Chancellor is upon the subject of insanity no less a layman than is 
a juryman, it seems equally proper, and has been perhaps equally long estab
Iished,3 that inspection by the jury should be an allowable mode of acquiring 
knowledge on an issue of insanity. It is almost universally agreed that a 

sales; handling labelled bottles to the jury. 
held not improper on the Cacte); M(UJs. 1894, 
Com. D. Brelsford, 161 Mass. 61, 63, 36 N. E. 
677 (offer to have jurors taste liquor, ex
cluded); Mich. 1900, People t'. Kinney, 124 
Mich. 486, 83 N. W. 147 (whether a liquor 
was hard or sweet cider; jurors allowed to 
taste it); Minn. 1905, State v. Olson, 95 
Minn. 104, 103 N. W. 727 (liquor offence; 
jurors allowed to take the sample as an exhibit, 
without tasting); N. C. 1922, State v. Sim
mons. N. C. ,110 S. E. 591 (possessing 
intoxicating liquor; the jury allowed to taste 
it). 

§ 1160. 1 Besides the following, compare 
the cases cited ante, §§ 445, 451, 457, 460, 
1154. and 1157: Enoland: 1915. George J. 
Smith'd Trial. Notable British Trials Series. 
1922. p. 118 (wifc-murderby drowning her in a 
bath-tub; the batb-tub was in the Court-room; 
Jury-Foreman: .. One of the jury has expressed 
a wish that some one should be put in the bath 
for ocular demonstration "; Scrutton, J. : .. I can 
only suggest to you that when you examine 
these baths in your privllte room. you should put 
one of yourselvcs in") ; Federal: 1886,Osbornev. 
Detroit, 36 Fed. 36, 38 (allowing the plaintiff 
to test the extent of her paralysis by submit
ting to the insertion of a pin in to her body 
in t.he jury'S presence during the trial); 1898, 
Taylor v. U. S., 32 C. C. A. 449. 89 Fed. 954 
(counterfeiting; plating-machine allowed to 
be operated before the jury); California: 
1882, People v. Hope, 62 Cal. 291, 295 (experi
ments before the jury with burglllr's tools to 
mow their working, allowed); 1895, Thomas 
Fruit Co. v. Start, 107 Cal. 206, 40 Pac. 336 
(a sample of prunes whose quality was in 
iesue); Florida: 1905. Spires 1:. Stale, 50 
nil.. 121, 39 So. 181 (experiment with a gun 
in the jury-room. refused in diseretion; see 
the citation ante. § 460, n. 1); Illinoi8: 1859, 
Jumpertz 1l. People, 21 Ill. 375, 396, 408 (ex
periments with door-hooks, !ltc., to show the 
impoSBibility of the deceased's suicide as al
leged; such an experiment before the jury, 
.. to say the least, is very uncommon, and 
mould be permitte by the Court with grent 
caution "); Iowa: 1876, Stockwell v. R. Co., 
43 la. 470, 473 re attributed to a locomo
tive; whether the engineer had not shut off 
the steam in running over a certain stretch 
waa in issue. the practicability of doing so 

being denied; to show the practicability, a 
view having been ordered, a train was run over 
the stretch in qacstion without steam; held 
proper); 1895, Moore II. R. Co., 93 Ia. 484. 
61 N. W. 992 (collision on a railroad track; 
the jury hllving been taken to view the place, 
and an engine hadng been run over the track 
in their sight to illustrate the occurrence, this 
very sensible proceeding was held fn tally 
improper); 1907, Chicago Telephone S. Co. v. 
Marne & E. 1'. Co., 134 Ill.. 252. 111 N. W. 
935 (sale oC telephones; tests of the instru
ments in the jury's presence, held not im
properly refused in the trial Court's discre
tion); M asaachllsctl8: 1873, Brown v. Foster, 
113 Mass. 136 (contract to make a suit of 
clothes; to show that they did fit the deCendant, 
the plaintiff was allowed to produce them 
and with the defendant's assent to try them 
on him); 1879, Eidt v. Cutter, 127 Mass. 522 
(whether the gases from the defendant's 
copperas works had discolored the paint on 
the plaintiff's house; boards, etc., used in 
experiments made out of Court, were shown to 
the jury); Mis8is8ippi: 1880, Dillard v. 
State, 58 Miss. 368, 386 horse ridden by 
deceased, produced, and experiments by the 
jury as to the height of a rider. allowed); 
Montana: 1907, Stcphens v. Elliott, 36 Mont. 
92, 92 Pac. 45 (paralysis evidenced by the 
medical witness sticking a needle into the 
plaintiff's hand); New York: 1906, Train, 
"The Prisoner at the Bar", 312 (N. Y.; a 
striking experiment in testing poisons was 
performed before the jury); Virginia: 1893, 
Taylor 1l. Com., 90 Va. 109, 117. 17 S. E. 812 
(jury allowed to examine rille and cartridge 
to determine manner of explosion). 

• 1592, Abbot of Strata Mercella's Case, 9 
Co. Rep. 31 a; 1768, Blackstone, Commen
taries, III, 332. 

• Ante 1680, Hale. Pleas of the Crown. I, 29. 
33 C" 'Idiocy or not' is a question of Cact 
triable by jury, and sometimes by inspection. 
. .. Touching the trial of this incapacity 
[of demential, ... the law of England hath 
afforded the best method of trial that is possi-
ble of this and all other matters of fact, namely, 
by a jury of tweh'e men all concurring in 'the 
same judgment. by the testimony of witnesses' 
• viva voce' in the presence of the judge and 
jury, and by the inspection and direction or 
the judge"). 
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lay-witness is qualified to testify to insanity; 4 and it seems to be universally 
accepted that, in whatever form the issue of insanity may be presented, the 
jury may take into consideration the behavior of the person as observed by 
them.6 

§ 1161. Physical or Inconvenience of Production; Patent In-
fringements. It may cause inconvenience, by obstruction of the court-room 
or by too great expense of time, to bring the desired object before the tri
bunal; and on this ground its production may be forbidden in the trial 
Court's discretion; though such a course has rarely been taken. l In Chan
cery, a Master may be ordered to examine and report.2 In suits for infringe
ment of paten~ oj invention, the judge usually inspects the articles produced 
in court and may even alIuw machines to be produced and there operated.3 

• Ante, § 568, paat, § 1938. standing and capable of being judged 
'Eng. 1787, R. 11. Steel, ! Leach Cr. C., 3d personalappearanr.e"); N. Y.1845,Re 

ed., 451 (larceny; the accused not pleading on 1 Barb. Ch. 38, 39 (inquisition oC lunacy; 
arraignment, a jury was sworn' instanter', and Walworth. Ch.: "The jury aleo have the 
found that she stood" mute by the visitation of right. to inspect and examine the lunatic; 
God"); 1836. R. v. Pritchard. 7 C. & P. 303 and they should do so in every case of 
(same); 1818, Ex parte Smith, 1 Swanst. 4. 7 doubt, where such an' examination can be 
(Lord Eldon, L. C.: "It is a practice by no had"). 
means uncommon in cases of lunacy [in equit~'l For the statutory rule in most States that 
(analogous to a practice very common in ch'i! in lunacy ]>Toceeding8 the commission of phy
ca!Cs) that, when the lunatic cannot be re- sicians may and must personally el'amine the 
moved to the jury, and it is inconvenient for party. see post. § 2090. 
the jury to examine the lunatic. one or two of § 1161. I Eng. 1862. Line 11. Taylor. 3 F. 
the jury examine the lunatic and report their & F. 731 (hite oC a dog; the dog allowed to 
observations to the rest"); 1837. R. 11. Goode. be produced and inspected by the jury to 
7 A. & E. 535 (inquest of insanity; the defend- determine whether he was ferocious; perhaps 
ant continued to show in Court" violent symp- under C. L. Pro Act 1854. § .')8); 1879. Thur
toms of mental derangement"; aCter evidence man 11. Bertram. Exch. D .. Pollock. B .. Lon-
of his former condition. it was proposed to call don Mail. July 18. 1879. cited in 20 Alb. J. 
a medical mlln as to his present condition; 150 (horse Crightened by the "unusual and 
Denman. L. C .. T.: "I think it is quite un- unsightly appearance" of an elephant; the 
DeCCB8ary; we can judge of that by what has elephant brought into the court-room for 
passed in Court just now"); U. S. Col. (Dist.) inspection); D. C. 1907. District of Columbia 11. 
1881-2. Guiteau's Trial. Washington. D. C.. Duryee. 29 D. C. App. 327 (injury at a hitch
paaaim (murder of the President; defence. ing-post; the post was dug up and exhibited 
insanity; the accused's annoying. insulting. at the trial); Waah. 1902. Moran Bros. CO. V • 

and unruly behavior at the trial was allowed Snoqualmie F. p. Co .• 29 Wash. 292. 69 Pac. 
Cor the sake oC the basis oC infcrence thus placed 759 (contract concerning a regulator-box for a 
before the jury as to his sanity; no express power-plant; the box weighing seyeral thou
ruling on the Bubject seems to have been sand pounds. held not necessary to be pro
made); Del. 1873. State ~. West. 1 Houst. duced); W. Va. 1886. Hood v. Bloch. 29 W. Va. 
Cr. 371. 385 (allowing production of a col- 244. 255. 11 S. E. 910 (cheese inferior to agreed 
lection of articles bottled snakes. an old quality; trial Court's refusal to allow produc:
shoe. a broken mirror. etc. - forming the" mu- tion of the cheese. held not improper in view 
Bellm" of the defendant. and indicating his of the large bulk of goods involved); and 
illllanity); Maa3. 1804. Com. fl. Braley. 1 other instances ante. §§ 451-460. ante. § 1160. 
Mass. 103 (murder; the accused appearing note 1. and PO!t. § 1163. note. 
at arraignment to be insane. " a jury was • As is customary in actions for infringement 
immediatelY empanelled" and fOllnd him oC copyright. where the material is voluminous: 
insane); Mich. 1864. Beaubien 11. Cicotte. 1799. V. Leadbetter. 4 Ves. Jr. 681; 1826. 
12 Mich. 459. 492 (jury's inspection said Mawman V. Tegg, 2 Russ. 385. 398. 
to be proper; "in all of these procecdings. • With the following cases compare those 
while testimony is generally necessary. aDd in cited po«t. § 2221. concerning the opponent's 
many cases scientific testimony is of the ut- privilege to refuse inspection; 1870. Seymour 
most value, yet the law has always regarded the I). Osborne. 11 Wall. 516. 559; 1878. Bates I). 

subject as usually open to the common under- Coe, 98 U. S. 31. 45, 49. 
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§ 1162. Production Impossible; View by Jury; (1) General PrinCiple. 
Where the object in question cannot be producea in Court because it is 
immovable or iuconveni£:nt to remon, the natural proceeding is for the 
tribunal to go to the object in its place and there observe it. This process, 
traditionally known as a "view", has been recognized, since the beginnings 
of jury-trial, as an appropriate one: 

Circa 1258, H. de Braetoll. fol. 315 (of a woman charged with waste of dower-property): 
"Since damage has thus heen done in a corporeal thing which is manifest to the sight of the 
eyes. she cannot by her law [i.e. by oaths) deny that it is not so, for so the view would be 
contrary to the oath of the jurors. It is better, therefore. when the woman denies waste. 
that a view be taken of the thing wasted against the prohibition both in the quality of the 
act and in the quantity." 

1891, CR.UG, J., in Sprillger v. Chicago, 135 III. S53, 561, 26 ~. E. S14: "If the parties 
had the right upon the trial to prove by oral testimony the condition of the property at 
the time of the trial, ... upon what principle can it be said the Court could not allow 
the jury in person to \'iew the premises and thus as<'Crtain the condition thereof for them
"dves? .. , If a plat or II photograph of the premises would be proper evidence. why 
not allow the jllry to look at the propert~' itself. instead of a picture of the salllc? There 
may be cases where a trial COllrt should not grant a \'iew of premises where it would he 
expensive. or {'allse delay. or where a view would serve no useful purposc; but this affords 
no reason for a ruling that the power to order It view does not. exist or should not be cxer
<'ised in any case ... , If at common law, indepenrlent of any English stlltute, the Court 
had the power to order a view by jury (as we think it plain the Court had sll<'h power), as 
we have adopted the common law in this State, our Courts haw the same power." 

§ 1163. Same: (2) View allowable upon &.DY Issue, Civil or Criminal; 
Statutes. That the Court is empowered to order such a dew, in conse
quence of its ordinary common-law function, and irrespective of statufes 
conferring express power, is not only naturally to be inferred, but is clearly 
recognized in the precedents. I 

Nor can any distinction here properl~' be taken as to criminal cases. It is 
true that here, b~' some singular scruple, a doubt has more than once been 
judicially expressed.2 But it is impossible to see why the Court's power to 
aid the investigation of truth in this manner should be restricted on criminal 
cases, and the better precedents accept this doctrine.3 

§ 1163. I Sec G1anvil. h. XIII. c. 14; 
Sracton. f. 69. and f. 315. quoted in the fore
going section; Fitzherbert. Xatura Bre\·ium. 
123 C. 128 B. 184 F; Lord Mansfield. in 1 
Burr. 252. quoted in the next section: IG24. 
Dalton ". All Souls' College. Palmer 363. 

• Eng. 1756. R. v. Hedman. 1 Kenyon 384 
( .. Per Curiam: There can he no view ill a 
criminal prosecution without consent: and 
the practice was so before the act [4 Ann. ('. 
16)"); U. S. D. C. 1899. Price v. U. S .. 14 
D. C. App. 391. 405 (not derided): Haw. 
1904. Terr. ". Watanabe. 16 Haw. 196. 220 
( .. It hIlS been the practice" to allow it; ques
tion left undecided); Mas8. 1830. Com. 1". 

Knapp. 9 Pick. 496. 515 (view allowed. with 
consent of accused, but .. with hesitation". 

because the Court .. had dou btti whether they 
could hold the prisoner to his consent ") ; 
Mo. 1899. State c. Hancock. 148 Mo. 488. 50 S. 
W. 1!2 (denied. even on defendant's applica. 
tion); N. Y. 1855. Eastwood r. People. 3 
Park. Cr. 25. 53. semble (Court may not author
ize a \;ew in criminal cases). 

• Under some of the statutes infra it is 
expressly allowable: see the cases cited in 
the nest section. and also the following; 
England: 1847. R. v. Whalley. 2 Cos Cr. 241 
(oLjccted to IlS not proper in 6 criminal case 
c):cept where indictment is removcd by cer
tiorari to civil Hide; o\'erruled): 1872. R. 
". Martin. 12 Cox Cr. 204. 41 L. J. M. C. 113. 
L. R. 1 C. C. R. 3i8. 3liO (view allowed 
aiter summing up; trial Court's discretion); 
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Nor need there be any distinction to the disadvantage of any !..-ind oj ci'Dil 
case; for, although traditionally the chief and perhaps exclusive use of the 
view occurred in cases involving waste, trespass, and nuisance,4 it is clear 
that no strict line of definition was made, nor can any reason for it be &een 
in principle. A view should be allowable in whatever sort of issue it may 
appear to be desirable. S 

Moreover, the process of view need not be applicable merely where land 
is to be observed; it is applicable to any kind of object, real or personal in 
nature, which must be visited in order to be properly understood.6 

United State •• : Fla. 1916. Haynes r. State. the murderer were found in sandy soil; the de-
71 Fla. 585. 72 So. 180 (murder: view allowed. fendant was allowed on the trial to make tracks 
under Gen. St. 1906. § 3989): Ind. 1858. in the sawdust on the court-house floor; but 
Flpming r. State. 11 Ind. 23-1 (jury's ..,;ew the trial Court refused to allow bim to be 
of building burned. allowed under statute): taken by the sheriff out of the court to a place 
M~8. 1850. Com. t·. Webster. 5 Cush. 295. of sandy soil and there make trackll in the 
298 (" the Court said that they had no doubt of jury's prellence. or to allow sandy soil to be 
their authority to grant a \;ew. if they deemed brought into the court-room for the IIame 
one expedient. R. S. c. 137. § 10; and that purpose; held. that the trial Court h",d dis-
\;ews had been granted of late in several cretion to allow whiche\'er mode it thought 
capital cases in this county"): Mich. 1913. best); Florida: 19M. O'Berry 11. State, 47 
People 1'. Auerbach. 176 Mich. 23. 141 N. W. Fla. 75, 36 So. 4-10 (larceny of cattle; u.tder 
869 (murder; view of premises allowed. Rev. St. 1892, §§ 1087. 2918. a ",iew of the 
under Compo L. § 11952); Minn. 1872. cattle was held proper): Georgia: 1891, Mayor 
Chute r. State, 19 Minn. 271, 278 (\;CW allow- 11. Brown, 87 Ga. 596. 599, 13 S. E. 638 (injury tI' 
able in discretion); N. C. 1897. State v. Perry, at a strect-crossing: jury's personal inspection 
121 N. C. 533, 'J7 S. E. 997: \-'a. 1903, Litton of the place. held proper): Iowa: 1858, Nutter 
r. Com.. 101 Va. 833. 44 S. E. 923 (Code. I). Ricketts. 6 Ia. 92. 96 (jUry allowed to go out 
§ :l167. held to authorize a view in criminal into the court-house yard and inspect the 
cases; Buchanan. J .. resting the result on St. h')rBC in controversy): 1913. Adamsou 11. 

1887-8, c. 15. § 4M8). Harper, 162 Ia. 56, 143 N. W. 844 (ownership 
Whether tLe accU8cd must have an oppor- of cattle: \;ew held not improperly refused 

tunity to be pre8cnt at Ihe mew is an entirely dif- in trial Court's discretion): Kentucky: 1913, 
ferent question (posl. § 1803). South Covington & C. St. R. Co. 11. Finan's 

• 1814. Attorney-General t:. Green. 1 Price Ad.m·x. 153 Ky. 340. 155 S. W. 742 (jury's 
130 (allowable under the statute .. in case of inspection of broken car-wheels out of court. 
land". ane! perhaps in "informations of intru- held proper): New Hampshire: 1917, Car
sion ... on the principle of analogy": but penter to. Carpenter. 78 N. H. 440, 101 Atl. 
Ilot on an information against a glass factory 628 (divorce for adultery at a town in Massa
for taxes, "where a model may answer every chusetts; view by the judge of the place in ques
purpose "): 1824. Redfern r. Smith. 9 Moore tion, held allowable: careful opinion by Walker. 
497 (waste: ~;ew held necessary): 1848. J.): Ohio: 1899. Schweinfurth 11. R. Co .. 
Stones 1>. Menhem. 2 Exch. 382 (Parke. B.. 60 Oh. St. 215, 54 M. E. 89 (jury allowed to 
refusing an order for a view of work done as go out and \;ew experiments made with hon;e 
carpenter. bricklayer. etc .. on a house: "The and buggy, engine and train. reproducing 
language of the acts of Parliament. coupled the conditions of the injury): Weat Virgini4: 
with the practice. appears to me to show that 1899. Bias v. R. Co .• 46 W. Va. 349. 33 S. E. 
this is not a case in which a \;ew ought to be 240 (jUry allowed to \;ew the railroad track 
granted; the necessity of n \;ew seems to me and observe experiments as to distance of 
to apply chiefly to actions of a local nature. distinct vision). 
such as trespass q.c./ .• !luisance. and the like"). Conlra: Georoia: 1912. Peterson I). Lott. 

I Sec instances in the l'ases cited in the next 11 Ga. App. 536. 75 S. E. 834 (mule levied by 
section and ante. § 1160: and compare the attachment; jury's view of tho mule, refused, 
similar controversy as to inspection (post. for lack of judicial power: one would think 
§ 1862) and privilege (post. U 2194. 2221). that Courts would not treat themselves like 

• See instances in the citations to the next infants, insisting on bdng fed with a legisla-
section and § 1160. allte. and also the fol- th'e spoon: even Lord Eldon was less COIll!Cr-
lowing: FaJeTal: 1901. Olsen 1'. N. P. Lllmber ~'ative): Montana: 1903. State v. Landry. 
Co .• 40 C. C. A. 427. 100 Fed. 388. 106 Fed. 29 Mont. 218, 74 Pac. 418 (larceny of a mare: 
298. 302 (~;ew of the scene of an injury may the jury went to view another mare claimed 
include machinery in operation): Alabama: by the defendant to be the mother of the one 
1876. Campbell II. State. 55 Ala. 80 (tracks of in controversy; the mare claimed by the 
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Thus at common law there need be no limitations of the above sorts 
upon the judicial power to order a view. The rcgulati~'n of the subject by 
statute, which began in England some two centuries ago, i was concerned 

prosecuting witness to be the mother was or such of them as shall appear llpon the 
also present. and the beha\'ior of the mare in jur~' to try the issue. shall be fir~. sworn ". 
controversy "indicated a preference" for the and only so many added as arc needed to mllke 
latter; the Court held the "iew of the horses up tweh'e); 1852, St. 15 & 16 Vict. c. 76. § 114 
improper. going upon the narrow wording (writ of dew not neccs,.;ary; order of Court or 
of P. C. § 2097. ciU!d infra. n. 7. and citing judge sufficient); 1853, Second Report of 
no other authority on this point; although Commissioners on Practice and Pleading. 37 
the behavior in question was plainly evidential (recommends the allowance of orders for 
on the principle of §§ 167. 177. 1154. ante. inspection, by the jury or by the party or his 
and the defendant himself had refjul'stl'd the witnesses," of any premises or chatU!ls the 
view; this ruling. when compared with Lord inspection of which may be material to deter-
Eldon's celehrated experiment, quoted antc. mine the question in dispute "); 1854, St. 
§ 1154. seems to discounU!nance the opti- 17 & 18 Vict. c. 125, § 58 ("Either party 
mistic belief that the world grows wi~er as it shall he at liberty to apply to a Court or a 
grows older); SOllth Dakota: 1901. Brady judge for a rule or order for the inspection 
v. Shirley, 14 S. D. 447. 85 N. W. 1002 (view of by the jury, or hy himself. or b~' his witncliSes. 
horses. held improper. in the absence of statu- of any real or per80nal property the inspection 
tory authority). of which may be maU!rial to the proper de-

The cases where the rights of inspection termination of the question in dispute"; 
by the opponent before trwl (post. § lS62) and the judge to make the order on such terms 
of privilege (/lust. §§ 2194. 22:H) arc im·ol\'ed. as he ·sees fit; and the rules for views un-
are sometimes not distinguished by the Courts. der preccding acts to apply as nearly as may 

1 Sec Lord Mansfield's explanation, quoted be); 1883, Rules of Court, Ord. 50, R. 3 (" It 
in the next scction. The English and Cana- shall be lawful for the Court or a judge. upon 
dian statutes are as follows; the application of any party to a cause o.r 

ENGL.\ND; 1705. St. 4 Anne, c. 16. § 8 matter, and upon such terms as may be just. to 
("in any action" at Westminster. where make ary order for the deU!ntion, preserva-
it shall appear to the Court that it will be tion, or il!spection. of any property or thing. 
"proper and necessary" that the jurors who being the subject of such cause or matter or as 
arc to try the issues should have the view of the to which a!lY question may arise therein. and 
lands or "lace in question. "in order to their for all or any of the purposes aforesaid to 
better understanding the e\;dence" to be given authorize any persons to enU!r upon or into 
at the trial. the Court may order special writs any land or building in the possession of any 
of 'distringas' or 'habeas corpora'. command- party to slIch cause or matter. aud for all 
ing the selection of six out of the first tweh'e of or any of the purposes aforesaid to authorize 
the jurors therein named, or a greater number. any samples to be taken or any obsel'vation 
to whom the matters controverted shall be to be made or experiment to be tried, which 
shown by two persons appointed by the may be necessary or expedient for the purpose 
Court); 1730, St. 3 G. II. c. 25. § 14 (where of obf.aining full information or evidence"); 
a view shall be allowed. six of the jurors. or R. 4 (" It shall be lawful for any judge ... 
more, who shall be consented to on both sides, to inspect any property or thinK concerning 
or if they cannot agree, appointed by the which any question may arise therein ") ; 
proper officer of the Court or a judge, "shall R. 5 (" The provisions of Rule 3 of this order 
have the "\;ew, and shall be first sworn. or shall apply to inspection by a jury". which 
such of them as appear upon the jury" before may be ordered as the Court" may think fit "). 
any drawing; and so many only shall be CANADA.; Dominion: R. S. 1906, c. 144, 
drawn, to be added to the viewers. as shall Crim. C. § 958 (in criminal trials the Court 
make up the number of twelve); 1825, St. may order a view of "any place, thing. or 
6 G. IV, c. 50, §§ 23. 24 (in any case. ch;l or person". and prescribe the manner of show-
criminal, wherever" it shall appear ... that ing); Alberta: Rules of Court 1914, No. 196 
it will be proper and neceSBary that some of the (Court may order inspection by the jury of 
jurors who are to try the issues in such case "any person or any real or personal property 
should have the view of the place in question. whose inspection may be material ". etc.): 
in order to their better understanding the No. 197 (like Onto Rule 265); St. 1921, C. 

evidence that may be giv~n upon the trial". 8. § 31 (juries; Court may order a view): 
an order may appoint six or more, to be named Manitoba: Rev. St. 1913. C. 46, R. 604, 605 
by consent or, upon disagreement, by the (like Ont .. Rules 265. 266, but including the 
sheriB, and the place in question shown them jury); Ru!" 891 (like ib. Rule 370); New 
by two persons appointed by the Court; BrulUlwick: Cons. St. 1903, c. 126, § 33, St. 
and ~·those men who shall have had the view, 1919,0.3. §33 C"when a viewiiball be considered 
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rather with the details of the process, than with the limits of the power. 
Statutes now regulate the process in almost every jurisdiction; 8 hut it may 
nCCCl!sary by the Court. the jury sworn to try 
the cause shall make the view"; showerd 
if necessary to be appointed by the Court); 
.\'ew/oundland: Consol. St. 1916. c. 83. Ord. 
46. Rule 4 (like Eng. Ord. 50, R. 3); Rules 
5. 6 (like Eng. Rules 4. 5); NOM Scotia: 
Rules of Court 1900, Ord. 34. R. 36 (referee 
may "have any inspection or view" which 
he deems expedient); Ord. 50, R. 3 (like Onto 
R. 370); ib. R. 4 (any judge on appeal may 
inspect "any property or thing" concerned); 
ib. R . .5 (Rule 3 above shall apply t{) .. inspec
tion by a jury"); Ontario: Rev. St. 1914, C. 

64. § 86. the judge may order a \iew if it 
appears .. that the jurors who are to try the 
iaaues in the case should heve a view of the 
place or property in question in order to the 
better understanding of the evidence ") ; 
Rules of Court 1914. No. 265 (the judge" may 
inspect any property or thing concerning 
which any question arises "); No. 266 !.in
spection by party or witnesses may be ordered 
of "any property the inspectj'lD of which 
may be material to the proper 1. ·termination 
of the question in dispute "); I~o. 370 (like 
Eng. Ord. 50. R. 3); No. 267 (" a view by 
tbe jury may be ordered by the judge ") ; 
Prince Edward Island: St. 1873. C. 22. § 107 
("It shall be sufficient to obtain a rule of the 
Court or judge's order directing a view to be 
had "); § 252 (view of "any real or pers(;!I!U 
property the inspection of which may be 
material to the proper determination" may 
be ordered) . 

• The statu'es in the United States are as 
follows (but these should be compared with the 
statutes cited post. §§ 1862. 2194. 2221. deal
ing with the privileoe of a party to refuse to 
allow inspection of premises or chattels; the 
one kind of statute has chiefly in mind the judi
cial power to permit the jury to use this mode of 
proof. the other has in mind the compulsory 
submission of the opponent to an entry upon 
his premises. be/ore trial. by the first party and 
his wilnuses; the contrast is shown in Rules 
3 and 5. 8Upr~, of the English Court) ; 
,1la..ko: C,'mp. L. 1913. § 1020 (like Or. 
Laws 1920. § 133). 
ArUooo: Rev. St. 1913. P. C. § 1061 (like 
Cal. P. C. j 1119) ; 
Arkansas: Dig. 1919. § 3176 (criminal cases: 
like Cal. F. C. § 1119); § 1293 (like Cal. 
C. C, P. § 610, substituting "real property" 
for" property") ; 
Cali/ontia: C. C. P. 1872, § 1954 ("Whenever 
an object, cognizable by the wnses, has such a 
relation to the f /lct in dispute as to at! ord rea
sonable grounds of belief respecting it. or to 
make an item in the sum of evidence, such 
object may be exhibited to the jury .•. [or 
testified tol. 'rhe admission of such e\lidence 
must be regulated by the BOund discretion 

of the Court"); § 610 ("When in the opinion 
of the Court it is proper for the jury to have 
a view of the property whieh is the subject 
of litigation, or of the place in which any 
material fact occurred". the Court may order 
a view, the place to be shown by the Court's 
appointee): P. C. § 1119 ("When in the 
opinion of the Court it is proper that the jury 
should view the place in which the offence ill 
charged to have been committed. or in which 
any other material fact occurred". it may order 
a view. the place t{) be "shown to them by a 
person_appointed by the Court for that pur
pow"); Cal. St. 1917. p. 831. May, 23, § 19 
(State industrial accident commission may 
"cause inspection of the premises where the 
accident occurred to b.e made ") ; 
Colorado: Comp. L. 1921, C. C. P. § 206 
(like Cal. C. C. P. § 610): § 207 (in all 
pro reedings invohing mining rights. it shall 
be the Court's duty. on application of either 
party. to order a view; each party to nomi
nate a guide approved by the Court. and 
such guide or guides to point out "such fea
turcs in the premises as it is desirable that the 
jury should see. und answer all quesi-ions pro
pounded by the jury". with apecified restric
tions); G. S. § 6320 (eminent domain; Court 
may order a view); 1903. McMillen ~. Ferrum 
M. Co .• 32 Colo. 38. 74 Pac. 461 (statute held 
not to make a view-order obligatory where 
the applicant had not other sufficient evidence 
to go to the jury) ; 
Delaware: Rev. St. 1915, § 42i9 (jury may 
view "the premises or place in question, or to 
which the controversy relates. when it shall 
appear to the Court that such view is necessary 
t{) a just decision ") : 
Florida: Rev. G. S. 1919. § 6091 (in cr'.minal 
cases. .. the Court may order a view by the 
jury "); § 2695 (in civil proceedings, .. the jury 
may in any case. upon motion of either party. 
be taken to view the premises or place in 
question. or any property, matter, or thing 
relating to the controversy between the partills. 
when it shall appear to the Court that such 
view is necessary to a just decision "): 1915, 
Crawford V. State. 70 Fla. 323, 70 So. 374 
<murder; view held deniable in the trial 
Court's discretion) ; 
Idaho: Compo St. 1919. § 89(;4 (like Cal. P. 
C. § 1119): § 6850 (like Cal. C. C. P. § 610); 
Illinoi8: Re\'. St. 1874, C. 47. § 9 (jury in 
eminent domain proceedings "shall. at the 
request of either party, go upon the land 
sought to be taken or damaged, in person, 
and examine tht' same"); St. 1897. June 14, 
§ 25 (local improvements: the Court mllY 
direct a view) : 
Indialla: Burns' Ann. St. 1914, § 564 
(" Whene\'er in the opinion of the Court it is 
proper {or the jury to have a view of real or 
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be assumed that the judicial power to order a view exists independently of 
any statutory phrases of limitation. 
personal property which is the subject of civil action, the Court may "have the jury 
litigation, or of the place where any material make an inspection of real property which 
fact occurred ", the Court may order a view, is the subject of litigation or of the place 
the place to be shown by "some person ap- where any material fact in issue took place"); 
pointed by the Court"); § 2140 (in criminal i'ofll3sachusclts: Gen. L.1920, c. 234, §35 (view 
cases, "whenever, in the opinion of the Court may be ordered in criminal cases; in civil cased 
and with the consent of all the parties, it is view ruay be hnd at the request of either party 
proper for the jury to IUl\"e a view of the place of" the premises or pIece in question, or any 
in which any material fact occurred", a view property, matter, or thing relative to the case ", 
may be ordered, the place to be shown by on tender of expenses, etc.); c. 80, § 9 (view 
"some per'lOn appointed by the Court for the in betterment cases to be had at the request 
purpose"); St. 1905, p. 58·1, § 264 (re-enacts of either party); c.253, § 7 (same for flowage 
the foregoing) ; cases); c. 82, § 4 (view in highway cases 
Iowa: Code IS!)i, §3ilO, Compo C.1919, § 7506 when the jury think proper or at either part~·'s 
(" Wh~n in the opinion of the Court it is proper request) ; 
for the jury to hlwe a view of the real property i'ofichi(lan: Compo L. 1915, ~ 12622 (when 
which is the subject of contro\'crsy, or the a court "shall deem it necessary that the 
place where any material fart occurred", it mal' jury view the place or premises in question, 
be ordered, the place to be ~hown by the Court's or any property or thing relnting to the issues 
appointee); § 5380. Compo C. 1919, § 943s between the parties", the Court may order 
(in criminal cases, "when the Court is of the 3 "iew on either party's application, •. and 
opinion that it is proper the jury should view direct the manner of effecting the same ") ; 
the place in which the oR','nce is charged tu § 15825 (view may be ordered ill criminal 
have been committed, or in which lillY other cases" whene\'er such Court shall deem such 
material filet occurred ,., it may order a VillW, view necessary"); § 361 (condemnation of 
the place to be shown by Court's appointee) ; land; court lnay order a view by jury) ; 
,~(ansas: Gen. St, 1915, § 7186 ("Wlwna\'e: Minnesota: Gen. St. 1913, § i800 ("When
in the opinion of the Court it is proper for ever the Court deems it proper that the jUry 
the jury to have a "iew of the place in which should view real property which is the subject 
tiny material fact occurred, it may order a of litigation, or the place in which any material 
view of the place, which shall be shown to fact occurred", a view may be ordered, the 
them by some person appointed by the Court place to be shown by the judge or the Court's 
for that purpose") ; appointee) ; § !)204 (Court "may order a 
Kentucky: C. C. P. 1895, § 318 (view al- view" in criminal case); 
lowable, when Court deems proper, "of real .Mis8issippi: Code 1906, § :;720, Hem. § 2213 
property which is the subject of litigation or (" When, in the opinion of the Court, on the 
of the place in which any material fact oc- trial of any cause. I:h·j) or criminal, it is proper 
curred"; some person appointed by the for tl>e jury to have a \'iew of the property 
Court is to show it to them); C. Cr. P. § 236 which is the subject of litigation, or of the place 
(view allowable in discretion when "necessary" at which the offence is charged to have been 
Cor the jury to see the place of the alleged committed, or the place (lr places in which 
offence "or ill which any other material fact any material fact occurred, or any material 
occurred"; judge, prisoner, and counsel to ac- object or thing in any way connected with the 
company; the judge, or a shower appointed by e\'idence in the case, the Court IDay at its 
the Court, to 'lhow the place) ; discretion ellter an order pro\'iding for such 
Louisiana: C, Pro 1900, § 139 (Court may view or inspection"; the "whole organized 
order production of .. the object in dispute, court" is to go, and the thing" shall be pointed 
oC which he is in possession, iC it be such mo\'- out and explained to the Court and jury by 
able property as c:ul be produced, in order the witnesses in the case, who may at the dis
that it may be shown by testimony that it cretion oC the Court be questioned by him and 
is in reality the object claimed ") ; by the representatives of each side, at the time 
Maine: Re\'. St. 1916, C. 24, § 92 (in actions and place oC such view or inspection, in reCer-
for highway injuries. view may be ordered, ence to any material fact brought out by such 
when it would" mlltel'ially aid in a clear under- "iew or inspection"; the Court is to be re-
standing of the case "); c, 87, § 101 (" in garded as still in session with full powers; and 
any jUry trial" a "iew may be ordered); in criminal trials the "iew .. must be had before 
C. 100, § 2 (view may be ordered in action the whole court and in the presence oC the ac-
for waste); C. 109, § 41 (view may be ordered cused and the production of all evidence from 
in real actions, if in Court's opinion "it is all witnesscs or objects animate or inanimate 
necessary to n just decision "); C. 136, § 24 must be in his presence ") ; 
(view may be ordered in a criminal case); Montana: Rev. C. 1921. § 9350 (like Cal. 
Ma7'1l1and: St. 1920, Apr. 16, c. 563 (in any C. C. P. § 610); § 10599 (like Cal. C. C. 
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§ 1164. Same: (3) View &llowable in Trial Court's Discretion. The incon
venience of adjourning court until a view can be had, or of postponing the 

P. ~ 1954); § ll996 (like Cal. P. C. § 1119. 
but after .. occurred". inserting "or in cases 
invohing the brand or mark or identity of 
live stock or other personal property". with 
other clauses suitable to this amendment; 
this amendment. made in 1907. apparently 
WIIS designed merely to cure cases Eke State 1'. 

Landry. n. 6. supra; but why was not the 
Legislature courageous enough to give really 
unlimited powers. as in ~e English and Cana
dian statutes?) • 
.'1·ebrG$ka: Re\·. St. 1922. § 10145 (criminal 
cases; like Kan. Gen. St. § 7186); § 8791 
(in chil cases "whl.!Ilever. in the opinion of 
the Court. it is proper for the jury to have a 
view of property which is the subject of litiga
tion. or of the place where", etc .• DS in criminal 
cases) ; 
Ne1:ada: Rev. L. 1912, § 7191 (like Cal. 
P. C. § ll19); § 5211 (like Cal. C. C. P. 
§ 610); 
New Hampshire: Pub. St. 1891, c. 227. § 19 (in 
actions involving right to real estate. or where 
.. the examination of places or objects may 
aid the jury in understanding the testimony," 
the Court may in discretion direct a view) ; 
Sew Jerscy: Compo St. 1910. E"idcncc § 30 
(where inspection of "any premises or chattels 
or other property in the possession or under 
the control of either party" "would aid in 
ascertaining the truth of any matter in di:;-. 
pute", Court may order possessor to permit 
inspection by jury or opponent or \\itnesses, 
under proper regulations); Juries § 77 (upon 
trials of indictments. the Court may order 
a view of "any lands or place, if in the judg
ment of the Court such view is necessary 
to enable the jury better to undcrstand the 
e,idence given in the causc"; the Court to 
direct the manner of the view) ; 
Xcw l'ork: C. Cr. P. 1881. § 411 (\iew in 
criminal cases allowablc whcn "in the opinion 
of the Court it is proper "); Cons. L. 1909. 
Real Prop. § 528. as amended by St. 1920, c. 
930 (in action for waste, view may be ordered 
b discretion) ; 
Xorlh Dakota: Compo L. 1913, § 10855 
(like Cal. P. C. § 1119); § 7622 (civil cases; 
like Cal. C. C. P. § 610) ; 
Ohio: Gcn. Code Ann. 1921, § 13!i58 (" When
e\'cr in the opinion of tue Court it is proper 
for ~e jurors to havc a view of the place at 
which any material fact occurred ". the Court 
may order a \'iew, an appointee of the Court 
to show the place); § 11054 (view allowable 
in I.'minent domain proceedings); § 11448 
(like Codc § 13658 supra, inscrting after 
"view". the words "of the property which is 
the subject of litigation, or"); 
Oklahcnna: Compo St. 1921, § 2714 (criminal 
cases; like Cal. P. C. § 1119); § 543 (civil 
cases; like Cal. C. C. P. § 610); 

Oregon: Laws 1920, § 133 (like Cal. C. C. P. 
§ 610. substituting" real property" for" prop
erty"); § 792 (like Cal. C. C. P. § 1954. 
substituting "the exhibition of such object to 
the. jury" for "the admission. etc. "); 
Pcn7l8ylrania: St. 1834, Apr. 14. §§ 158, 
159. Dig. 1920, §§ 12947. 12948. Juries 
(when a view is allowed, "six of the first twelve 
jurors named in the panel. or more of them, 
shall be taken" to the place; "thosc of the 
viewe:'3 who shall appear [ut the trial] shall 
first be sworn". and enough added to make 
up the twelve) ; 
Philippine lsi. Civ. C. §§ 1240. 1241 (like 
P. R. Rev. St. & C. §§ 4314. 4315); C. C. 
P. 1901, § 332 (likc Cal. C. C. P. § 1954 
omitting "cognizablc by the scnses" and" or 
to make an item in the sum of the e\idence ") ; 
Porto Rico: Rev. St. C. 1911, §§ 4314, 4315 
(" personal inspection by the Court" is sanc
tioned); § 6290 (like Cal. P. C. § 1119); 
§ 1463 (like Cal. C. C. P. § 1954); 1909, 
Perez r. Yabucoa Sugar Co .• 15 P. R. 200, 209 
(personal injury in a sugar mill; the judge, 
trying without a jury. took "ocular inspection" 
of the place; held proper. since the former 
Spanish procedure permitted it, though 
the new Evidence Act ignored it; but why 
add .. in the absence of any objection"?); 
1917, Martinez V. RodriJt\lez, 26 P. R. 5 (exe
cution of a will; thc judge. sitting without a 
jury, went to \iew the house where the testa
trix signed thc will; held that the .. ocular 
inspection" by the judge was allowable under 
Civ. C. § 1183. but that the parties should 
ha\'e been prcsent and a memorandum should 
ha vc been rccorded) ; 
Rhode Island: Gen. L. 1909. C. 292, § 1 
(" In all cases in which it shan seem advisable 
to the Court. 011 requcst of either party. a 
view by the jury may be allowed". and the 
Court shall regulate the proceedings) ; 
South Carolina: C. C. P. 1922, § 559 ("the 
jury in any case may at the request .:If either 
party be taken to \iew the place or premises 
in question, or uny property, matter, or thing 
relating to the controversy between the parties. 
when it appears to the Court that such view is 
necellSllry to a just decision"); Civ. C. 1922. 
§ 5218 (condemnation of right of way; the 
jury" shall proceed to inspect the premises ") ; 
South Dakota: Rev. C. 1919, § 4895 (like 
Cal. P. C. § 1119); § 2507 (civil cases; like 
Cal. C. C. P. § 610); 
Tenncssee: Shannon's Code 1916, § 1856 (jury 
of inquest of damages by eminent domaill may 
examine ground, etl.'.); § 3689 (jury for proces
sioning boundarics of land may examine it); 
§ 2947 (eminent domain; jury's view allowable 
if court deems it necessary); § 6467 (land 
condemnation; .. such jury may examine per
sonally the property, if any. to be assessed 
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trial for the purpose, may suffice to overcome the advantages of a view, par
ticularly when the nature of the i~sue or of the object to be viewed renders 
the view of small consequence. Accordingly, it is proper that the trial 
Court should have the right to grant or to refuse a view according to the 
requirements of the case in hand. In the earlier practice, the granting of a 
view seems to have b(~come almost demandable as of course; but a sounder 
doctrine was introduc,~d b~' the statute of Anne (which apparently only 
re-stated the CQueC't common-law principle); so that tlle trial Court's dis
cretion was given its proper control: 

1757, MANSFIELD, I.. C .. J., Rules for Views, 1 Burr. 252: .. Before the 4 & 5 Anne, c. 16, 
§ 8, there could be no \'iew till after the cause had been brought on to trial. If the Court 
saw the question involVl:d in obscurity which might be cleared up by a vicw, the cause was 
put oil', that the juror~ might have a view before it came on to be tried again. The rule for 
a view proceeded upon the pre\'ious opinion of the Court or judge, at the trial, 'that the 
nature of the question macle 11 view not only proper but necessary'; 'for the judges at the 
assizes were not to give way to the delay and expense of a view unless they saw that a case 
could not be understood without one. Howe"cr, it often happened in fact that upon the 
desire of either party causes were put oil' for want of a view upon specious allegations from 
the nature of the question that a view was proper, without going into the proof so as to 
be able to judge whether the evidence might not be understood without it. This circuity 
occasioned delay and expense; to prevent which the 4 & 5 Anne. c. 16, § 8, impowered the 
Courts at Westminster to grant a view in the first instance previous to the trial. . .. [He 
then refers to the other statute of3 G. II, and to the supposed rule as to the number of viewers 
necessary, treated infra.] Upon a strict construction of these two acts in practice, the abuse 
which is now grown into an intolerable grievance has arisen. Nothing can be plainer than 
the ·1 & 5 Anne, c. 16, § 8. . .. The Courts are not bound to grant a view of course; the 
Act only says 'they may order it, where it shall appear to them that it will be proper and 
7lecea.vary,' . •. [He then refers to the abuse of repeated postponement of trial to obtain a 
view.] We are all clearly of opinion that the Act of Parliament meant a view should not be 
granted unless the Court WIIS 8ati.~fied that it was proper and necessary. The abuse to whieh 
they are now perverted makes this caution our indispensable duty; and, therefore, upon 
every motion Cor a view, we will hear both parties, and examine, upon all the circumstances 
which shall be laid before us on both sides, into the propriety and necessity oC the motion; 
unless the party who applies will consent to and move it upon terras which shall pre\'ent an 
unfair use being made of it, to the prejudice oC the other side and the obstruction oC justice." 

with benefits". and city engineer etc. "may for "property", and providing alternath'ely 
arcompany such jury for. the purpose of that the judge may act as shower}; § 2160 
pointing out the property") ; (Court may order a view in a criminal trial) ; 
Utah: Compo L. l!l17. § 9000 (criminal cusI'~; West Viroinia: Code 1919. c. 116. § 30 (like 
like Cal. P. C. § 1119); § 6807 (civil cases; like Va. Code. § 6013. for all classes of cases); 
Cal. C. C. P. § 6lD}; Wisconsin: Stats. 19l9. § 4694 (the Court 
Vermont: Gen. L. 1917. § 1887 (in actions may order a view in a criminal case); § 2852 
for damllges to real estate or concerning title (civil cases; like Va. Code. § Gal3); 1921. 
to land. where a view is .. necessary". it may Ohrmundt v. Spiegelhoff. Wis. • 184 N. 
be granted on motion of either party) ; W. 692 (false representations in sale of land; 

~Virqinia: Code 191il. § 6013 (in civil cases. view held to be in trial Court's discretion); 
at either party's request. the jury may be Wyomino: Compo St. 1920. § 7535 (criminal 
•. taken to view the premises or placo in ques- cuses (like Oh. Gen. C. Ann. § 13658. inserting 
tion or any propert~·. matter. or thing. relating "disinterested" before "person ") ; § 5710 
to tho controversy". when it appears to the (Court may order view when "of opinion 
Court "that such view is necessary to u just it i~ proper for the jurors to have a view of 
decision"; the reque~ter to advance expenses) ; the property which is the subject of litigation 
Washing/on: R. & B. Code 1909. § 344 (like or of the place in which any material fact 
Cal. C. C. P. '610. substituting" real property" occurred .~). 
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Accordingly, this provision, leaving the granting of the view to the trial 
Court's discretion, is found in almost every statute on the subject; and this 
doctrine is constantly exemplified in judicial decision,l It may be noted, 

'116'. 1 Compare the statutes ante, wheat said to have been 8tolen); Kenluckll: 
t 116.1: in the following cases, except where 1893, Roberts ~. Com., 94 Ky. 499, 22 S. W. 
otherwise noted, the doctrine of the trial 845: 1892, Kentucky C. R. Co. ~. Smith, 
C-ourt's discretion is enforced: most of the 93 K)·. 449, 460, 20 S. W. 392, &emble (discre .. 
rulings apply one of the statutes already men· tion as to time of view): 1900, Valley T. 4: 
tioned : G. R. Co. I). Lyons. Ky. ,58 S. W. 502 

ENOI.,\ND: 1815, Anon., 2 Chitty 422 (discretion); 1900, Memphis & C. P. Co. !), 

(whether there was a hole on certain premises; Buckner, lOS Ky. 701, 57 S. W. 482 (discre-
,;ew refused. because "in this case it might tion); 1898. Henderson &: C. G. R. Co. D. 

mislead"); 1742, Da"is II. Lees, Willes 344, Cosby, 103 Ky. 184,44 S. W. 639 (di8cretion); 
348: 1904, Grecn'8 Adm'r ~. Maysville 4: B. S. R. 

CAN.\DA: 1880, Anderson II. Mowatt, 20 Co., ' Ky. ,78 S. W. 439 (di8cretion); 
r-;. Dr. 255, semble (\;ew after charge given, 1904, Mise II. Com., Ky. ,80 S. W. 457 
allowable) ; (homicide) ; 1906. Louisville ~. Caron. -' 

USITf:D STATES: Federal: 1920, Forbes r. U. Ky. ,90 S. W. 604 (discretion); 1906. 
S., 5th C. C. A .. 26H Fed. 273 (condemnation Cohankus Mfg. CO. II. Rogers' Gdn.. . Ky. -. 
procced:ngs; trial Court in discretion may 96 S. W. 438 (injury at a machine; view re-
order a view); ,1labama: 1909. Louis"ille & N. \ised in discretion); 1917, Salisbury II. \\'ell. 
R. Co. r. Wilson, 162 Ala. 5&$. 50 So. 188 (rna. man El. Co., 173 Ky. 462, 191 S. W. 289 
chine); Arkall8C18: 1875. Be~ton II. State, (building contract; C. C. P. § 318 applied); 
30 Ark. :W;. :!45. 350 (discretion of trial Ccutt MassachlUlelt&: 1899, Com. ~. Chance. 174 
controls as to neccS!!ity, under statute); 1880. Mass. 245. 54 N. E. 551 (discretion of trial 
Curtis ~. State. 36 Ark. 284. 289 (samc. as to Court controls); 1904, Blnnchard 1.'. Holyoke 
time of view); 1914, Whitley II. State. 114 St. R. Co., 186 Mass. 582, 72 N. E. 94 (per. 
Ark. 243. 169 S. \V. 952 (various details lcit sonnl injuries; "iew of plaintiff in her borne. 
to trial Court's discretion): Cali/Drnia: 1897. held n.>t improperly refused in the trial Court's 
People v. White, 116 Cal. 17, 47 Pac. 771 discretion); 1907, Yore 1'. r-;ewton. 194 Mass. 
(premises of a burglary); 1897, Niosi r. Laun· 250, 80 N. E. 472 (time of view during trial 
dry, lI7 CII\. 257, 40 Pac. 185 (place of a is in the trilll Court's discretion; but a motion 
street accident); Florida: 1878, Coker tl. by one of the parties is necel<Sllry); Michigan: 
Merritt. 16 Fla. 416, 421 (statute applied); 1803, Leidlein r. :\leycr, 95 Mich. 586. 55 N. W. 
Georgia: 1896, Broyles v. Prisock. 07 Ga. 643, 367 (injury to land by flowage; view by jury 
25 S. E. 389 (whether both pnrties must con· in discretion of Court); 1896, Mulliken 1'. 
eent, left undecided); 1899. Johnson 1'. Win· Corunnn, 110 Mich. 212, 68 ~. W. 141 (injury 
ship 1\1. Co .• lOS Ga. 554, 33 S. E. 1013 (de· by falling on n defective sidewalk); 1906. 
fective machinery; order to view it. within Dupuis v. Saginaw V. T. Co., 146 Mich. 151. 
judicial powers in absencc of pllrties' con· 109 X. W. ·l1a (view of the scene of a street-
sent, depends on trial Court's discretion): car accident. and an experiment under the 
1909, Jones tl. Roystllr Guano Co., - Ga. , same conditions); 1013, People 11. AuerbaCh, 
65 S. E. 361 (nui!!dncp): Illinois: 1891, 176 Mich. 2:3. 141 r-;. W. 869 (murder); 
Springer II. Chicago, 135 Ill. 553, 561. 26 "'. E. Millnc . .ola: 1872. Chute v. State. I!) Minn. 
514 (view allowable in any case in discretion; 271. 278 (in discretion. under statute); 1895, 
here, of property damaged by a villduct; Brown r. Kohout, 61 Minn. lI3, 63 N. W, 
practically o\'erruling Doud r. Guthrie. 13 Ill. 248; 1901, Xorthwestern M. L. I. Co. 1'. Sun 
App. 653, 658); 1894. Vane r. Evullston, 150 Ins. Office, 85 Minn. 65, 88 N. W. 272; It! on· 
Ill. 616, 621, 37 N. E. 901 (same principle up· lalla: 1904, Maloney v. King, 30 Mont. 158. 
proved; here allowed for a special aS9Cs.~ment 76 Pac. 4 (applying C. C. P. § 1081); 1907, 
on land); 1894, Osgood t. Chicago, 154 Ill. Stephens r. Elliott, 36 Mont. 92. 92 Pac. 45 
194, 41 N. E. 40 (emincnt domain); 18115, (refusal to permit a vip.w of the defendant's 
Pike 1'. Chicago. 155 Ill. 656, 40 N. E. 567 mine where the plaintiff was injured, held 
(same); .lowa: 1872. King ~. R. Co .. 34 la. proper in discretion); Ncbra~ka: 1920. Robi· 
458, 462; 1892, Morrison v. R. Co., 84 Ia. son v. Troy Laundry, !O5 Nebr. 267. 180 N. W. 
663, 51 N. W. 75; 1906, Mier II. Phillips F. 43 (collision at n street-intersection); North 
Co., 130 Ia. 570, 107 N. W. 621 (action for Carolina: 1892, Jenkins v. R. Co .• 110 N. C. 
coal mined by the defendant under the plain. 439,441. 15 S. E. 193 (discretion of trial Court); 
tiff's land: view held properly refused; this Ohio: 1894. Jones II. State, 51 Oh. St. 331, 38 
ruling seems absurdly pedan tic; the evidence N. E. 79 (the \'iew may be had in another 
was in conflict; is it an enlightened rule of county in the State); Oklaholllla: 1920, Jones 
law that forbids the jury to tllke the common· I). State, Okl. Cr. ,190 Pac. 887 (mur. 
llense method of getting at the truth?) ; Kall8tl3: der; trial Court's discretion affirmed, in 
1883, State II. FurbeeK, 29 Kan. 380 (vicw of allowing a view of the place of the homicide. 
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as one circumstance affecting the exercise of that discretion, that, since the 
present condition of nn object is not always a good index of its prior condi
tion at the time in issue (ante, § 437), a view may well be refused where 
such a change of condition is likely to have occurred that a view of the ob
ject in its present condition would probably be misleading.2 

§ 1165. SRme: (4) View by Part of Jury. According to the earlier prac
tice, a view was obtained before the trial and before the final selection of the 
jurors; and it was not regarded as necessary that all of the jurors finally 
selected should have participated in the view: 

1757, MANSFIELD, L. C. J., in 1 Burr. 252: the reporter states that after the 4 & 5 Anne, 
c. 16, § 8, views were granted upon motion, as of course; and under this act and 3 G. II, 
c. 25, § 14, a motion prevailed "that six of the first twelve upon the panel must view and 
appear at the trial; if they did not, there could be no trial, and the cause must go off." 
Where either party wished delay or vexation, he moved for a view. A thousand accidents 
might prevent a view, or six of the twelve from attending the view, or their attending the 
trial. He who wished them not to attend might by various ways bring it about. . .• 
Though twelve viewers should appear at the trial, yet according to the notion which pre
vsiled if six of the first twelve upon the panel were not among them, the cause could not be 
tried. The tendency of this abuse to delay, vexatious expense, and the obstruction of jus
tice, was so manifest that the Court thought it their duty to consider of a remedy; and Lord 
Mansfield for the Court announced the following rule: "The 3 G. II, c. 25, § 14, provides 
under Rev. S. § 5897); P~T •. ':8111ronia: 1891, iJled to order a view anywhere in the State; 
Com. 11. Miller, 139 Pa. "17, 95, 21 AtI. 138 other cases collected in the opinion); 1894, 
(di!cretion of trial Court); 1898, Rudolph 11. Jones v. State. 51 Oh. St. 331 (cited supra): or 
R. Co., 186 Pa. 541,40AtI.1083 (Iand-damages; even in another State: 1917, Carpenter to. Car· 
view in discretion); 1899, Mintzner 11. flogg, penter, 78 N. H. 440. 101 AtI. 628 (divorce 
192 Pa. 137, 43 At!. 465 (Atreet-injury); Vir- for adultery in Maaaachusetts; cited more 
ginia: 1858. Bnltimore de O. R. Co. 11. Polly, 14 fully ante, § 1163). 
Gratt. 447, 470 (excavation-contract; trial Distinguish the rulings as to a partY'8 in8pu· 
Court's refusal to order Ii view, held not im- tion be/ore trial (post, § 1862) and a priri· 
proper) ; Washington: 1892. Klepsch I). lege to refuse Buch inspection (poet, §§ 2194, 
Donald. 4 Wash. 436, 445, 30 Pac. 991 (injury 2221). 
received from a blast of rock); 1894, State D. S Compare also the cases cited ante, § 1154, 
CoelJa, 8 Wash. 512. 36 Pac. 474; 1898. State par. (6): 1899, Seward 11. Wilmington, 2 Marv. 
P. Hunter. 18 Wash. 670. 52 Pac. 247; West Del. Sup. 189.42 AtI. 451 (street injury; view 
Virginia: 1892, Gunn 11. R. Co., 36 W. Va. not ordered. because the injury had been re-
165, 178. 14 S. E. 465 (death on a railroad eeh'ed three years before and the place wa~ not 
track; trial Court's refusal to order view. in the same condition); 1896. Broyles r. 
held not improper); 1897. State D. Musgrave, Pri90ck, 97 Ga. 643. 25 S. E. 389 (the trial 
43 W. Va. 672. 28 S. E. 813 (view of locality Court has a discretion to refuse, where a 
of death; trial Court's discretion controls); material alteration in the premiscs has oe· 
1903, Davis 11. American T. & T. Co., 53 W. Va. cuned); 1893. Banning 11. R. Co .• 89 la. 74. 
616. 45 S. E. 926; Wisconsin: 1871, Pick 11. 80, 56 N. W. 217 (locality of railroad injury; 
Rubicon H. Co .• 27 Wis. 433, 446 (flowage; view allowed in discretion, the condition of 
trial Court's discretion); 1882. Boardman 11. the place not being shown to have changed) ; 
In!. Co., 54 Wis. 364, 366, 11 N. W. 417 (trial 1920, Louisville de N. R. Co. v. Scott's Adm'r. 
Court'! discretion; here, a fire loas); 1892, 188 Ky. 99, 220 S. W. 1066 (collision at a mil· 
Andrews D. Youmans, 82 Wis. 81, 82; 1901, way croBBing in December; view of the place 
Koepke 11. Milwaukee, 112 Wis. 475, 88 N. W. in September. held to be in the trial Court's 
238 (detective sidewalk), ~,;H3, Serdan 11. discretion); 1863, State D. Knapp, 45 N. H. 
Falk Co., 153 Wis. 169, 140 N. W. 1035 (foun- 148. 157 (rape; at a view of the place. the 
dry where the injury was receivell). lack of a hoard ~ a fence. making an aperture 

A view may he taken of a place in another by which witnesses said they had seen certain' 
countll, unleas 8 statute expressly limits the facts, had been replaced; notice not having 
scope: 1908, Beck 11. Stasts, 80 Nebr. 482, been given by the State, the burden was upon 
114 N. W. 633 (conveyance of land in another it to show that no harm was done to the de· 
county; the trial Court in discretion author- fendant's case). 
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'that where a view shall be allowed, the jurors who have had the view shall be first sworn, 
or such of them as shall appear, before any drawing,' which means, in opposition to such 
other jurors as are to be drawn by ballot, and /Wt to establish that six at least of the first 
twelve shall be sworn. . .. It is infinitely better that a cause should be tried upon a view 
had by any twelve, than by six of the first twelve; or by any six, or by fewer than six, or 
even without any view at all, than that the trial should be delayed from year to year, per
haps forever"; and the Court accordingly announced that the view would thereafter be 
granted only upon consent to such terms as would be just [as quoted ante, § 1164); and the 
reporter continues: "No party has ever since moved for a view without consenting to the 
terms; .•. as the non-attendance of viewers can now gratify neither party, both concur in 
wishing the duty performed"; he then gives the customary terms consented to for a spe
cial jury: "Consenting that in case no view shall be had, or if a view shall be had by any 
of the said jurors, whether they shall happen to be any of the twelve jurors who shall be 
first named in the said writ or not, yet the said trial shall proceed"; and also for common 
juries: "Consenting that in case no view shall be had, or if a \iew shall be had by any of 
the jurors, whether they shall happen to be six or any particular number of jurors who 
shall be so mutually consented to as aforesaid [referring to the consent to the statutory 
selection from the panel}, yet the trial shall proceed." I 

Under modern practice the view is commonly had after the complete impanel
ling of the jury; so that the reasons for being satisfied with a view by a part 
only of the jurors no longer exist. I t may well be regarded as within the 
power of the trial Cour~ to sanction no view in which the whole jury has not 
participated. Nevertheless, it should be noted that a participation by the 
entire number is no essential part of the orthodox and traditional notion of a 
view; and that the abseJlce of one or more jurors need not be regarded as 
in itself fatal to the sufficiency of the view.2 

§ 1166. Same: (5) Unauthorized View. That a view unauthorized by 
order of Court is improper, and that the information so obtained should be 
rejected, may easily be conceded. But it is important to distinguish the 
reasons for the impropriety. Assume that the whole number of the jury have 
attended, so as to obviate possible objection on that score; assume further 
that no witness or other person converses with the jury or attends them 
while viewing, so as to eliminate objections based on the Hearsay rule;l yet 
it would still be an improper proceeding. A view not had under the direction 
of the Court is improper because of the danger that the jury would view the 
wrong objeds, and because of the difficulty for the party of ascertaining 

• 

§ 1165. I The error above-mentioned as Leoll. 267, pl. 359 (" In an action of wast, of 
to the ear' ,er practice was founded apparently wast assigned in a wood, the jury viewed the 
upon the following precedents: Brooke's wood only, without entring into it; and it 
Abridgment, "View", 89. 95; 1614. Gage v. was holden that the same was sufficient. for 
Smith, Godb., 209 ('. if six of the jury are otherwise it would be tedious for the jury 
examined upon a 'voyer dire' if they have to have had the \'iew of every stub of a tree 
Been the place wasted, that is sufficient ") : which had been felled "): 1863, R. v. Coro-
1628, Coke upon Littleton, 158 b. But the ncr, 9 Cox Cr. 373 (not viewing all at the same 
error had already been corrected judicially time.) 
before Lord Mansfield's time: 16!l9, Anon., ~ Possibly some of the cases cited in the 
2 Salk. 665, semble (where the practice of next section may have procceded upon a doc-
lea\ing out "80 many of the principal panel trine contrary to that above set forth; bl!t 
who were not at the view" was disapproved). such a doctrine is without orthodox support. 
In the following cases, apparent irregularities § 1166. I This question is dealt with 710ft, 
have been thought harmless: 1578, Anon .• 1 § 1802. 
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whether they have viewed the right objects. Under the instructions of the 
Court, and with the official assistance furnished by the Court's order, these 
objections disappear; otherwise, they are serious and sufficient: 

1893, MITCHELL, J., in Aldrich v. Wetmore, .52 Minn. 164, 172, 53 N. W. 1072: "The 
theory of jury trials is that all information about the case must be furnished to the jury 
in open court, where the judge can separate the legal from the illegal evidence, and where 
the parties can explain or rebut; but if jurors were permitted to investigate ont of court, 
there would be great danger of their getting an erroneous or one-sided view of the case, 
which the party prejudiced there!:>y would have no opportunity to correct or explain." 

Such unauthorized investigations b~' way of view have invariably been re
garded as improper;2 the only question has been whether the irregularity 
was dangerous enough to require a new trial. 

§ 1167. Same: Other Principles to be distinguished (Juror's Private 
Knowledge; Official ; Accused's Presence; Fence and Road Viewers). 
The propriety of a view, as resting merely upon considerations inherent 
in the process of inspection, must be distinguished from other questions 
that sometimes arise in connection with a view. 

(1) (a) A juror must proceed Upon what he learns as a member of the jury 
and not upon his own private belief otherwise acquired (post, § 1800). Ac
cordingly, the private and unauthorized investigation by a juror of some ob
ject connected with the trial may be regarded, not only as a violation of the 
foregoing principle (§ 1166), but also as an improper use of his private knowl
edge. (b) The acquisition of information from other person.'! present at a view 
is a violation of the Hearsay rule (post, § 1802). (c) The presence of official 
" showers" at a view is on principle not a violation of the Hearsay rWe.;--the.. 

2 This question being one peculiar to the 
law oi new trials. no attempt has here been 
made to collect all the precedents; compare 
the ca.ses cited post. § 1802; Ill. ISiS. Stam
pofski 11. Steffens. 79 III. 303. 306 (prh'ate 
inspection by one juror. held improper); 
Ind. 1884. Luck 11. State. 96 Ind. 16. 19 (taking 
the jury to the place by way of exercise. not 
sufficient in itself to authorize new trial); 
1885. Epps 11. State. 102 Ind. 537. 555. 1 N. E. 
491 (taking them among other people for 
exercise; same ruling); Ky. 1897. Tudor 11. 

Com.. Ky. • 43 S. W. 187 (conduct of the 
jury while taking exercise. held not II. view) ; 
Me. 1878. Winslow 11. Morrill. 68 Me. 362 
(juror visited the location privately; held 
improper); Mass: 1893. Harrington v. R. Co .• 
157 Mass. 579. 32 N. E. 955; Minn. 1893. 
Aldrich 11. Wetmore. 52 Minn. 164. 172. 53 
N. W. 1072 (new trial granted for private in
epection by three jurors); 1893. "'-oodbury v. 
Anoka. 52 Minn. 329,54 N. W. 187 (similar); 
1897. Rush v. R. Co .. 70 Minn. 5.72 N. W. 733 
(view without order of Court or knowledge of 
parties. improper. because "the parties have 
no opportunity of meeting. explaining. or 
rebutting evidence so obtained "); 1901. 
Pierce v. Brennan, 83 Minn. 422. 86 N. W. 417 

-
(improper vi8it by jurors) ; Mo. 1878. State r. 
Sanders. 68 !\Io. 202 (experimel\t.~ made h~' 
Bome of the jury out of court to see whether 
worn-out hoots. like some described. woulrl 
make tracks as de5cri!,ed. held improper. 
because done without Il'a"e of Court and 
nfter the case had heen suhmitted; hut hero 
the defcrulant's COllll88i him.~el! hnd suggested 
nnd urged the experiment: •. this looks like 
allowing a party to take ad\"ll.ntage of his own 
wrong. nnd therefore has caused some he~ita
tion on our part"; there ought to ha"e been 
no hesitation over so impudent an ohjection) ; 
N. J. 1849. Deacon v. Shre\·e. 22 N .. J. L. 176 
(private "iew by three jurors. where persons 
talked to them for the plaint.iff. held improper) ; 
N. Y. 1855. Eastwood 1'. People. 3 Park. Cr. 
25. 52 (unauthorized "iew hy six jurors. held 
improper); 1885. People 1'. Court. 101 N. Y. 
245. 4 N. E. 259 (one of the jurymen went 
alone to the scene of affray to observe it; 
semble. improper); 1888. People I). Johnson. 
110 N. Y. 134. 144. Ii N. E. 684 (view allow
/lhle under C_ Cr. P. § 411; failure to ad
minister oath to officers. held to be waived); 
Wis. 1894. Peppercorn v. Black River Fplle. 
89 Wis. 38. 61 N. W. 79. 
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reasons are examined elsewhere (post, § 1802). (d) \Vhether the accused in 
a criminal case is constitutionally entitled to be present at a dew is It question 
involving the Hearsay rule (post, § 1803). (e) Whether the jury, after con
sidering the information obtained at a vi;;:w, may disregard the testimony of 
witnesses is a question of thejury's duty, and is not within the scope of the 
present subject; a principle bearing upon it is discussed in the next section. 

(2) (0) The process by which, under statutes in many jurisdictions, fence 
or road 1Jiewers are appointed is entirely different from the process here 'dealt 
with as a "view." Such viewers form in effect a special and anomalous tri
bunal, and take in their own way all the evidence that they need. Their 
procedure has nothing to do with the view by an ordinary jUr;v. (b) The 
ancient learning about the right which was possessed by a tenant in fa rmedon 
to have a view of lands in which he was interested was an entirely different • 
thing from a jury's view; 1 it was a right of inspection given him to protect 
his interests, and is in any case to-day of no importance. 2 

§ 1168. Non-transmissibility of Evidence on Appeal; Jury's VieW as "Evi
dence." (1) On a number of occasions in modern times the notion has been 
advanced that autoptic proference of the thing itself before the tribunal is to 
be excluded as a method of proof because it is impossible to transmit to the 
higher Court on appeal the source of belief thus laid before the tribunal 
below, and because thus the losing party cannot obtain a proper redsion of 
the proceedings by the higher Court. The argument is best set forth in the 
following passage: 

ISi2. DOWXEY, J., in J effersonuille M. & I. R. Co. v. BOleen, 40 Ind. 548; "It is urged ... 
that in no case where the jury has had a view of the place in which any material fact oc
curred ... can the evidence be got into the record, as it would be impossible to put into the 
bill of exceptions the impressions made upon the minds of the jury by such view; and that 
in this way all benefit of appeal to this Court. so far as any question is concerned which de
pend:! upon all the evidence being in the record, would be wholly cut off. It is further con
tended that whether the jury shall have a view of the place, etc., is a matter entirely in the 
discretion of the Court, and that the Court may thus in its discretion deprive a party of 
the right to have questions depending on the evidence reviewed in this Court, even in cases 
of the greatest moment. J t is urged that under the rule in that case [a contrary one] a party 
might be convicted and sentenced to be hanged on wholly insufficient evidence; yet if the 
prosecutor has got an order for the jury to view the place. and they have done so, it would 
be impossible to get the judgment reversed, no matter how insufficient the evidence might 
have been." 

This heterodox notion (which ne\'er troubled Lord Mansfield and the other 
shapers of the common law) has been sanctioned in a few jurisdictions, in for- . 
bidding the inspection of a person's appearance as evidence of his age,1 and of 

§ 1167. I See its feature'l discu~sed in law. Pasch. Dig. art. 1468; a curious misunder-
William I'. Gwyn. 2 Saund. 44 a, note 4. standing of the meaning of the "view" there 

: The following rase is therefore founded on referred to). 
error: 1875. Smith ". State. 42 Tex. 444. 448 § 1168. I IUirwia: 19M. Wistrand t). Peo-
{apparently de('laring all ';ew~ lInlawful. be- pIe, 213 Ill. 72, 72~. E. 748 (rape; the jury not 
caU5C of the statutory aboliti.on of "vouchers, allowed to consider the defendant's appt'ar-
views. esgoigns". Ilnd wilgers of battle and of ance" to fix hi~ age"; citing aDd following 
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a child's features as evidence of another's paternity,2 and also in forbidding 
the resort to a view by a jury.3 But the notion has now been generally re
pudiated, even in the jurisdictions where it once obtained,4 and the propriety 
of inspection or view by the tribunal is regarded as not to be impugned be
cause of this consideration. S 

the erroneous theory of Stephenson v. State, considered, and the jUry's inspection treated 
Ind., in/ra): 1915, People tl. Kielczewski, as pro~r, but not a source of evidence, fol· 
269 III. 293, 109 N. E. 981 (following Wis· lowing the reasoning of Close ~. Samm, Iowa, 
trand ~. People: a sentenc" to the reforma· infra; overruling Evansville T. &: C. It. R. Co. 
tory being required for persons between 10 v. Cochran, 1858, 10 Ind. 560): 1872, Gagg ~. 
and 21 years of age, the jury here found that Vetter. 41 Ind. 228. 258 (fire attributed to 
the accused was "about the age of 20 years" ; sparks from a brewery chimney; the premises 
the only evidence of age W!lS (1) the aernsed's had been viewed by the jury; sume ruling); 
OWLl statement that he was 21, (2) the ap· 187.';. Heady I). Turnpike Co .• 52 Ind. 117, 124 
pearanee as inspected by the jury; held (\;ew is not" part of the evidence in the case "); 
(1) .. that the appeare.nce of an alleged minor 1880, Indianapolis I). Scott, 72 Ind. 196, 20{ 
may be considered in determining his age", but (same; jury's testing a rotten sleeper viewed. 
(2) that the above evidence was in some way held not misconduct); 1885. Shular ~. State. 
insufficient: the learned Court Beems to lay 105 Ind. 289, 295. 4 N. E. 870 (principle of 
down the absurd rule that there must have Bowen's case reaffirmed); 1887, Louis\;lIe 
been some witness testifying to the jury how N. A. &: C. R. Co. I). Wood. 113 Ind. 544. 550. 
old the accused appeared. even though the ac· 14 N. E. 5i2, 16 N. E. 197 (general doctrine 
cused is before them!; this pedantic doctrine of Cochran'S case repudiated. except perhaps 
is baaed on the old fall11'~Y as to evidence not where inspection is th:) chief source of e\;dence 
presentable on appeal); Indiana: 1867. in the case); 1906. Pittsburgh C. C. &: St. 
Stephenson ~. State, 28 Ind. 272 (age of a de- L. R. Co. v. Lightheiser. 168 Ind. 438. 78 N. E. 
fendant as over 14; the personal appear- 1033 (injurcd foot exhibited; L. N. A. &: C. 
ance of the defendant not to bc considered be- R. Co. to. Wood followed); I~IL"a: 1869. Close 
cause "it will. so far as that issuable fact is I). Samm. 27 la. 503. 507 (trespass by flowage 
involved. deprive the defendant of this right upon land: a jury's \;ew allowed; their \;ew 
of review"): 1876, Ihinger 1J. State, 53 Ind. held not a source of e\;dence, so as to prevent 
251. 253 (selling liquor to a minor; the ap- a ruling as to the sufficiency of the c\;dence 
pearance of the alleged minor not to be con· in the record; see quotation post); 1892. 
sidered; "there is no mode of putting such Morrison v. H. Co .• 84 Ia. 663. 51 N. W. 75: 
evidence upon the record in order that it may 1895. Moore v. R. Co., 93 la. 484. 61 N. W. 
be passed upon by an appellate tribunal"): 992 (collision on a railway track; view held 
1878. Robinlus I). State. 63 Ind. 235. 237 (seIl- improper because of an experiment with an 
ing liquor to a minor: same); 1878. Swigart t>. engine); 1906. Mier I). Phillips F. Co., 130 
State, 64 Ind. 598 (same); 1885. Bird ~. Stnte. Ia.570. 107 N. W. 621 (trcsp!\Ss in mining coal; 
104 Ind. 385. 389. 3 N. E. 827 (same); Tuas: "evidence afforded by the condition of the 
1891. McGuire v. State. Tex. App.· • 15 premises on a view" is not permissible); 
S. W. 917 (knowingly selling liquor to a minor; Kamas: 1889. Topeka 11. Martineau. 42 Kan. 
the buyer's appearance forbidden to be con- 387, 22 Pac. 419 (instruction to consider" the 
sidered by the jury. partly on this ground). result of your observation in connection with 

'1885. Hanawaltt'. State. 64 Wis. 84. 87. 24 the e\;dence", approved: theory that the reo 
N. W. 489 (inspection of an infant to determine suli.B cannot be considered on appeal. repu· 
resemblance. excluded partly because of no diated): ltlassachuseils: 18J4. Parks r. Boston, 
probative value, partly because "this Court 15 Pick. 198.200,209 (Messrs. Rand and Dex· 
upon appeal could not reverse their verdict", ter raised the point that if the knowledge ac· 
since not all the evidence would be presented quii"ed by a view were to be used ... a new trial 
on appeal). could ne\"er be granted on the ground that the 

• 1875, Smith ~. State. 42 Tex. 444, 448 verdict was against the weight of the evidence 
(disapproving a view of a sow. partly on this in cases where a view was hnd; for it would be 
ground). impossible to say how far the jury acted upon 

• Except perhaps in Wisconsin. their own knowledge. and how far upon the 
• Cali!omia: 1875. Wright 11. Carpenter. 49 testimony offered by the parties"; but Shaw, 

Cal. 607, 610 (but the jury are not to "take C. J .• repudiated'this and referred to "knowl· 
into consideration the result of their own edge acquired by the view" as proper); Mis· 
examination ", on the theory of Close~. Samm. souri: 1885. State 11. Stair, 87 Mo. 268. 272 
ill/ra): Indiana: 1872, Jeffersom;lIe M. &: (bloodstained clothing of the deceased. idon· 
I. R. Co. to. Bowen. 40 Ind. 545. 547 (injury tified by witness, shown to the jury; "the 
on a railroad track: the jury had viewed argument that these garments were not and 
the prtlmises; the sufficiency of the evidence could not be filed with the bill of exceptions, 
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(2) But unfortunately the reasons upon which this repudiation has pro-
ceeded have not always been sound ones, have indeed sometimes been 
dangerous and misleading. 

The correct reasons for the repudiation are the following: 
F.irst, the principle which allows a superior court to review the evidence 

given at a trial below does not necessarily imply that the evidence is to be 
stated and incorporated in its entiret;y but only so far as it is feaeible to do SOi 
and, so far as legislation has introduced new modes of revision b;r superior 
courts, it cannot be supposed to have intended by implication to change estab. 
lished modes of trial.6 In the second place, there is not the slightest precedent 
for such a novel suggestion; for it was never made at the bar until 1834 and 
never judicially recognized until 1858, and yet jury·views and other modes of 
autoptic proference had long been established methods in procedure. In the 
third place, the Courts had already established a much more radical doctrine 
to the contrary effect, namely, that a verdict objected to as against the weight 
of evidence might nevertheless be supported on appeal for the vcry reason that 
the jury might havc proceeded in part upon knowledge obtained at a view 
which could not be fully laid before the superior court: 

18·10, SHAW, C. J., in Dam v. Jenny, 1 Mete. 222 (denJ;ng the proposition that a Court 
cannot set aside a vcrdict based upon inspection): "The authority of the Court to set 
aside a verdict does not depend upon the nature and quality of the evidence upon which 
the jur~' have found it; though it often happens that the character of the evidence is such 
as to alford the jury much better means of judging of it than the Court can have of reviewing 
it, as where much depends upon localities and the jury have a view, or upon minute 
circumstances and there is conflicting testimony, or upon the credit of a witness who is 
strongly impeached by one set of \\;tnesses and supportcd by another. In all such cases 
the consideration that the jury had means of judging of facts whif'h cannot afterwards be 
laid before the Court in their complcte strength and fulness will always have a prevailing 
and often a decisive influence upon the judgmcnt of the Court insupport of the verdict." 7 

and therefore should not have been examincd huving been injured by the slipping of the dog 
by the jurors, is no reason for excluding them; in a railroad jack; the opinion says that" the 
the descriptive evidence is sufficient to cnablc jack was a piece of real eviden~e, and of all 
this Court to pass upon the competency and proof was the most satisfactory and com'inc-
relevancy of the eddencc"); South Carolina: ing"). 
1904, Rose v. Harlleo, 69 S. C. 523, 48 S. E. • 1869, Wright, J., diss., in Close v. Samm, 
541 (a stntute provided that a mortgage of 27 la. 503, 513 ("The Legislature doubtless 
chattels should not be .... alid unless the descrip- considered this very diffi~ulty, and yet deemed 
tion in the document was "in writing or type- it better to give this power (the Court judging 
writing, but not printed"; in an action on when it should be excreiscd), even though the 
such a mortgage, the jury found a verdict difficulty of knowing upon what the verdict was 
based on the document being valid, and the based, than to withhold it cntirely"). Com-
judge ordered a new trial because the descrip- pare the following: 1899, Bridgewater ~. State, 
tion was printed; held. that the order could 153 Ind. 560, 55 N. E. 737 (reproving the at
not be reversed "on the ground that there tachment of knives, etc., to the bill of excep
was no evidence of ~he description being tiona on appeal). 
printed"); Texas: 1883. Hart v. State, 15 7 Accord: Eno. 1670, Vnughan, C. J .. in 
Tex. App. 202, 228 (repudiating the doctrine Bushel's Case, 6 How. St. Tr. 999, IOU, 
entirely; see quotntion post). Vaughan 135 ("The evidence which the jury 

In Vermont the opposite extreme has been have of the fact is much other than that [de
reached; a verdict is set aside upon the court's posed in Court]; for ... 4. In many cases 
insp~ction of a chattel in the brief: 1919, the jury are to have view necessarily, in many 
Riggie II. Grand Trunk R. Co., 93 Vt. 282, by consent. for their better information; to 
107 At!. 126 (verdict set aside. the plaintiff this evidence likewise the judge is a stranger") ; 
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Finally, the sanction of such a. doctrine as the present one would lead to the 
absurd and impracticable consequence that autoptic proference, as a source 
of the jury's belief, should be radically prohibited. The following passage 
expounds the correct reasons for repudiating such a doctrine: 

1883, WHITE, P. J., in Hart \'. State, 15 Tex. App. 202, 228: "[One of the objections to 
exhibiting the deceased's clothing was) 'because such testimony cannot be made a part of 
the record herein.' . .. Is it true, or is it a standard test, or even a test at all, that the 
legality and admissibility of evidence depends IIpun the fact that it must be such as can 
and must be incorporated intu ami brought up by tht' rt'cord? We know of no such rule 
announced by any standard work on til(' law of evidcl1ce. If it be trlle, then the identi
fication, the pointing Ollt of a dt'fendunt in Court, is not legitimate or admissible because 
he cannot bt' sent up here with the record. A witness' countenance, tone of voice, mode 
and manner of expression, and general demeanor on the stand, oftentimes influence the 
jury as much in estimating the weight t.ht'y ~h'e and attach to his testimony as the words 
he utters, and yet they cannot be sent lip with the record. . .. How they have impressed 
the jury and infillenced their verdict art· (a(·t" known onl~' to themselves, facts which must 
necessarily be unknown to the defendant, to the trial Court, and to this Court, save as 
they may be manifested in the verdi(·t, because they cannot be \\Titten in the record; and 
yet they are and always have been the best and most legitimate sources from which a cor
rect estimate of the vulue of oral evi(lence is drawn. . .. The doubting Thomas of Scrip
ture could not he mude to belic\'c that the resurrected Sa \'iour was indeed the dead and 
crucified JeslIs, until permitted to put his fin~ers into the nail holes shown in the holy hands 
and thrust his uwn hand into the wounded sitl.: whence the spear of the Homan soldier let 
out the life-blood of the dying Lord. In a recent case in England,S not at present accessible, 
the defendant was on trial for selling grain by a false measure; to solve the question of his 
guilt, the Court had the supposed false measure and a standard measure brought before the 
jury and the grain actually mea.~ured from the one into the other in the presence of the jury; 
will anyone pretend to say that this was not the best and most satisfactory e\;dence to the 
minds of the jury which could possibly be adduced of the fact in issue before them? And 
could not the filet be sufficiently stated in the record so as to apprise this COllrt fully of the 
nature lind character oi the evidence and mode of proof upon which the .... erdict was founded ? 
Clearly so, we think." 

(3) But another mode, in favor with a few Courts, of repUdiating the 
doctrine in question, is to propound the theory that the jury's inspeclwn is lIot 
an obtail1ing of evidence, and to hold that the bill of exceptions may therefore 
be said to contain all the "evidence" notwithstanding the jury has had a 
-VleW: 

1869, Cou:, J .• in Close Y. Sam1ll, 27 Ia. 508 (the trial Court had instructed the jury to 
find "from all the e .... idence in the case, and from all the facts and circumstances disclosed 
on the trial. including your personal examination"; the Supreme Court discussed the 
objection that the jury should not have based their verdict" in any degree upon personal 
examination "): "It seems to us that it [the purpose of the statutory view] was to enable the 

U. S. Cal. H)05. People ~. Wood, 145 Cal. 
659. 70 Pac. 367 (map used by witness); Ill. 
1882, Peoria & F. R. Co.: r. Barnum, 107 Ill. 
lUO; Me. 1890. Shepherd ~. Camden. 82 Me. 
535.537.20 Ati. 91; Mass. 1863. Fitchburg R. 
Co .•. Eastern R. Co .• 6 All. 98; Nebr. 1885. 
Omaha & R. V. R. Co .•. Walker. 17 Nebr. 
432. 23 N. W. 348: 1907. Forbes I>.Omabs. 

79 Nebr. 6, liZ N. W. 326: Oklo 1905. Harmon 
~. Terr., 15 Ok!. 147. 79 Pac. 757. 765. 

Contra: 1913. Rockford 11. Mower. 259 
III. 604. 102 N. E. 1032. 

• Tho learned judge possibly had in mind tile 
case of Chcnie to. Watson (cited post, § 1181). 
before Lord Kenyon. in 1797. 
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jury, by the vie~' of the premiscs or place, to better understand and comprehend the testi
mony of the witnesses respecting the same, and thereby the more intelligently to apply the 
testimony to the issues on trial before them, and not to make them silent witnesses in the 
case, burdened with testimony unknown to both parties and in respect to which no oppor
tunity for at ion or correction of error, if an~·. could I,e afforded eit.her party. 
. .. [Alter referring to the additional objection that the bill of exceptions should contain 
all the evidence,) It is a general rule, certainly, if not unh'ersal, that the jury must base 
their verdict upon the evidence delivered to them in open Court, and they may not take 
into consideration facts known to them personally but outside of the evidence produced be
fore them in Court; if a party would avail himself of the facts known to a juror, he must 
have him sworn and examined as other wi tnesses. " 

To this mode of evasion there are two conclusive answers. The first is that, 
if this theor:. were sound, then no valid bill of exceptions of any trial has 
ever been drawn up, since the demeanor of witnesses on the stand is always 
some evidence on the point of their credit 9 and no bill of exceptions has ever 
been able to embody this evidence with ink and paper. The second is that 
it is wholly incorrect in principle to suppose that an uutoptic inspection by 
the tribunal does not supply it with edclcncc; for, although that which is 
received is neither testimonial nor circumstantial evidence, nevertheless it is 
an even more direct and satisfactory source of proof, whether it be termed 
II eddence " or not. IO The suggestion that, in a view or any other mode of 
inspection by the jury, they are merely" enabled better to comprehend the 
testimony", and do not consult an additional source of knowledge, is simply 
not correct in fa('t: 

1884, Lyox, J., in WII.'IhbuTII v. R. Co., 59 Wis. :l64, :If.J,'\. 1S X. W. 328: "The object 
of a view is to acquaint the jury with the ph~·si(,111 situation. conditions, and surroundings 
of the thing seen. What they see the~' know absolutely. . .. For example, if a ";tness 
testify that a farm is hilly and rugged, when the view has "i~doscd to the jury, and to every 
juror alike, that it is level and smooth, or if a \\;tne~s testify that a given building was 
burned before the view, and the view discloses that it had not been burned, no contrary 
testimony of v,itnesses ;);; the stand is necded to authorize the jury to find the fact as it is, 
ill disregard of testimony !.';ven in court." 

1898, BISSELl., J., in Denter T. & P. IV. R. Co. v. Ditch Co., 11 Colo. App. 41: 52 Pac. 
224: "We are very frank to say we do not appreciate the refined distinction which is drawn 
by some of the authorities, wherein it is held that the jury are not at liberty to regard what 
they have seen as evidence in the case, but must utterly reject it otherwise than as an aid 
to the understanding of the testimony offered. The folly of it is apparent from the consti
tution of the human mind, and the well-understood processes by which juries arrive at con
clusions. Many illustrations which forcibly express these ideas may be found in the cases. 
1£ a dozen v.;tnesses should testify that there was no window on the north side of the house 
from which one man ha.d sworn that he viewed the affrll~', and the jurors on view should 
see the window, all lawyers would know that it would be futile, on the argument, to insist 
to the jury that their verdict must be b86Cd on the non-cxistence of the v.;ndow since the 
point had been sustained by a vast preponderance in the number of witnesses. In this 
mining community, lawyers who have had to do with litigations over lode claims, where 
the controversy respt.'Cis the existence of an apex or the continuity of a vein, will understand 
that if II jury descended to inSPl'Ct a mine, and the jury had on it II half-dozen miners, it 

• Ante. § 946. 10 Antll, '1150. 
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would be folly to expect a verdict if those workmen, from thp.ir inspection, concluded that 
the crevice was a vein, and that it was or was not continuous. If the miners believed from 
their inspection that the crevice was a thing that they would follow, though a hundred men 
might swear they could not obtain an assay from it, and a hundred professional witnesses 
might swear that the vein was not continuous, yet, if these miners believed that the stained 
seam was a thing which they would have followed in the development of the property had 
they owned it, their verdict would be that it was a vein, and was continuous, providing the 
subsequent development showed that at the end of it there was a large body of valuable 
ore. We are therefore quite unable to appreciate the reasoning by 'Thich Courts hold that 
a charge of this description is necessarily erroneous [namely, that the jury are to determine 
according to the evidence and their observations]." 

1898, HENSIIAW, J., ill People v. Milller. 122 Cal. lil, 54 Pac. 833: "[That the jury 
receive evidence] certainly is the case. If, for example, it were material to determine 
whether a hole in the panel (If a door was or was not caused by a bullet, it would be per
missible to remove the panel, to bring it into the court room, offer and have it received 
in evidence, and submit it to the inspection of the jury. It would not for a moment be 
doubted, if this procedure were adopted, but that the physical object was evidence in the 
case. If, instead of so doing, the Court should direct that the pla(e where the material 
fact occurred should be viewed by the jury, and the jury should be conducted to the spot. 
and ihe panel of the door pointed out to them, would it be any the less the reception of evi
dence because obtained in this way? Certainly not." 

1918, RITZ, J., in State v. J,[cCau8land, 82 W. Va. 52.5, 96 S. E. 938. "As to whether or 
not a view by the jury of some place connected with the matter before it is a taking of evi
dence is a question upon which there is a very decided conflict of authorities. Many of the 
courts hold that it is not, but is a part of the deliberations of the jury in arriving at a ver
diet; others say it is not the taking of evidence, but is simply allowing the jury to see the 
physical conditions in order that it may better understand the oral testimony; while still 
others assert that it is the presentation of physical conditions to the jury from which it may 
be informed as to some pertinent matter of inquiry. The purpose of introducing evidence 
is to inform the jury of the transaction in regard to which the trial is had, and anything 
pertinent to that end is proper for the purpose. Frequently in the trial of such cases ma
terial objects are introduced before the jury. In homicide cases the garments worn by the 
deceased are often introduced for the purpose of showing the place at which the wounds were 
inflicted. Can it be said that this is not evidence? It is stronger and more convincing to 
the jury than the oral testimony of any witness could possibly be. There can be no differ
ence in the proffer of objects to the jury in the courtroom and such exhibition by taking the 
jury to view such objects, when they are not susceptible of being brought into court. The 
reason the jury is taken to view the ground is simply because it is physically impossible 
to bring it into the courtroom, and it is therefore necessary, in order that the jury may have 
all of the light obtainable upon the subject to which the inquiry is directed, that it be taken 
and shown these objects which form a part of the subject of inquiry. In this case can it. be 
doubted that the actual demonstration made upon the ground to show whether or not cer
tain objects were visible from a certain point was the strongest sort of evidence that could 
be introduced upon that question? Likewise, the view of the jury was the very strongest 
evidence as to the distance between the scene of the tragedy and the place where the witness 
was standing whose testimony was questioned. A dozen witnesses might testify that they 
observed this tragedy from a certain point, and the jury would not believe a single one of 
them, if from the observation made upon the ground the physical conditions were such as 
to preclude the possibility of the truth of the witnesses' statements." 

'l'he theory that a jury's view does not involve the obtaining of evidence has 
come before the Courts for consideration in many cases involving the pro
priety of instructions to juries B.nd the weight to be accorded by juries to 11.!it-
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nesses' testimony; and, in spite of some favoring precedents, it has in most 
jurisdictions been repudiated.ll 

11 The following list includes cases on both 54 N. E. 1043 (rope exhibited to the jury; 
sides; the Indiana and I<,wa cases have been error can be assigned, even though the bill of 
placed supra, par. (1) : exceptions cannot embody all the evidence; 
Federal: 1898, U. S. v. Seufert B. Co., 87 but n verdict cannot be "based exclusively 
Fed. 35, 38 (eminent domain; view may fur- on knowledge 80 acquired"; this is a correct 
nish evidence); 1921, Philadelphia & R. R. way of stating such a rule); 1903. Spohr 11. 

Co.~. Berg, 3d C. C. A., 274 Fed. 534 (personal Chicago, 206 Ill. 441, 69 N. E. 515; 1903, 
injuries; hook and eye-bolt shown to jUry, Groves & S. R. R. Co. v. Herman, 206 id. 34, 
ns basis of inference about cause of break; 69 N. E. 36; 1904, Illinois & M. R. Co. 17. 

quoted ante, § 1150) ; HUl1liston, 208 id. 100. 69 N. E. SSO; 1908, 
California: 1875, Wright v. Carpenter, 49 Mercer Co. v. Wolff, 237 Ill. 74, 86 N. E. 708; 
Cal. 607 (the jury are not to consider the re- 1916, Chicago v. Lord, 276 Ill. 544, 115 N. E. 8 
suit of their inspection as e\'idence); 1886, (condemnation of land); 
People v. Bush, 68 Cal. 623. 630, 10 Pac. Kansas: 1889, Kansas C. & S. W. R. Co. v. 
169 ("It is impossible that a jury could go and Baird, 41 Kan. 69, 21 Pac. 227 (a view may 
view such a place without receiving some evi- furnish evidence of the need of crossings) ; 1889, 
dence, through one of their senses, viz., that Topeka v. Martinl!au (cited aupra, note 5); 
of sight"); 1898, People v. Milner, 122 Cal. 1893, Chicago K. & W. R. Co. v. Parsons, 51 
171,54 Pac. 833 (a view is the obtaining of evi- Kan. 408, 410, 32 Pac. 1083 (a view is "at 
dence; Wright v. Carpenter repudiated; see most but one means of bringing evidence be-
quotation supra) ; fore them, letting the thing itself testify"); 
Colorado: 189S, Denver T. & F. W. R. Co. v. 1906, Moorhead v. Arnold, 73 Kan. 132, 84 
Ditch Co. (see quotation aupra) ; Pac. 742 (ballots tampered with) ; 
Connecticut: 1899, !'.lcGar t'. Bristol, 71 Conn. Maine: 1890, Shepherd v. Camden, 82 Me. 
652, 42 At!. 1000 (after a vie .... of premises by .535,20 Atl. 91 (jury have" a right to take into 
triors, "its situation and state ... are as consideration what they saw"); 1919, State 
fully in evidence n.~ if they had been presented v. Siorah, lIS Me. 203, 106 At!. 76S (right of 
to his consideration through descriptions accused to attend a view; "without modify-
given by witnesses under oath ") ; ing the prior \'iews of this Court in land-
Illinois: 1874, Peoria A. & D. R. Co. v. Saw- damage cases as laid down in Shepherd v. 
yer, 71 Ill. 361. 364 ("the facts derived from Camden and Wakefield 1'. B. & M. R. Co., 
fruch examination would still have heen a '" the purpose of a view is not to receive 
part of the evidence"); 1877, Mitchell v. R. evidence"); 
Co., 85 Ill. 566 (view may furnish basis of con- Massachusetts: 1883, Tully v. R. Co., 134 
elusions as well as other evidence); 1883. Mass. 499, 503 (objection that a ruling that 
Peoria & F. R. Co. v. Barnum, 107 Ill. 160 the plaintiff had not offered sufficient evi-
(jUry's "personal observation" a source of dence could not be made after a view, re-
e\'idence); 1884, Culbertson & B. Packing pudiated, because such n ruling should take 
Co. v. Chicago, 111 III. 651, 655 (jury may into consideration the contingency that knowl-
"take into account such facts as they learned edge was obtained at a view; "in most cases 
by viewing the property"); 1891, Springer t'. of a view, a jury must of necessity acquire a 
Chicago (quoted ante, § 1162); 1892, May- certain amount of information, which they 
wood Co. v. Maywood, 140 Ill. 216, 223, 29 may properly treat as evidence in the rase"); 
N. E. 704 (an instruction to rOllsider "such 1890, Menard v. R. Co., 150 Mass. 386, 388, 
facts as they learned by the view, the same 23 N. E. 214 (by a view the jury learned that a 
being in the nature of evidence and to be flagman had heen placed at Il crossing since the 
considered as such", approved); 1893, Peoria accident; whether this could be .. treated IlS a 
G. & C. Co. v. R. Co., 146 Ill. 372, 382, 34 part of the e\'idenre", for purposes of comment 
N. E. 550 ("in the nature of e\'idenee"); in argument, not decided); 
1894, Vane v. Evanston, 150 Ill. 616, 621, 37 Michioan: 1922, People v. Harrigan, Mich. 
N. E. 901 (preceding cases distinguished as , 187 N. W. 306 (automobile injury; a \'iew 
involving views under the eminent domain does not supply evidence) ; 
statute; for common-law views, the purpose is Minnesota: 1894, Schultz v. Bower, 57 Minn. 
merely .. to understand .and apply the evi- 493, 59 N. W. 631 (removing lateral support; 
dence"); 1898. Rock I. & P. R. Co.v. Brewing the view is merely to apply the evidence); 
Co., 174 Ill. 547, 51 N. E. 572 (in eminent do- 1901, Northwestern M. L. I. Co. v. Sun Ins. 
main views, .. the conclusions drawn by the jury Office, 85 Minn. 65. 88 N. \V. 272 (the jury i~ , 
from t!leir view are in the nature of evid('nce ") ; not to use the knowledge obtained at a vicw) ; 
and so the next two cases: 1902, Lanquist '1>. Montana: 1903. State t'. Landry, 29 Mont. 
Chicago, 200 Ill. 69, 65 N. E. 681; 1903, East 218,74 Pac. 418 ("iew of a mare; jury':; view 
&: W. I. R. Co. v. Miller, 201 Ill. 413, 60 N. E. is only to "enable them to understand and 
275; 1899, Seavcrns r. Lischinski. 181 III. 35S, apply the evidence"); 
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The general result is, then, that it is no objection to the process of autoptic 
proference, at a view or in court, that the bill of exceptions cannot be made 
to transcribe faithfully the sources of belief thus laid before the jury; but 
that there are sound reasons for repudiating this objection without a resort 
to the unsound theory that a view, or any other form of autoptic proference, 
does not involve the consideration of evidence by the jury. 

Nebraaka: 1900, Chicago, Rock I. & P. R. 
Co. v. Farwell, 59 Nebr. 544. 81 N. W. 4-13 (a 
view U is evidence ") ; 
Nevada: 1919, Love II. Mt. Oddie U. M. Co .• 
43 Nev. 01, IS1 Pac. 921 (title to mining 
claims; judge's view is not evidence; in any 
event. it docs not suffice to sustain a judgment 
contrary to the other eviden~c) ; 
NIM Hampshire: 1861, Dewey v. Williams. 
43 N. H. 384. 387 (not clear); Hil7, Carpenter 
v. Carpenter, 78 N. H. 440. 101 Atl. 628 
(cited antc, § 1163; leading opinion by 
Wlllker, J.); 
New JerBey: 1902, DeGray v. Te!. Co., 68 N. J. 
L. 454. 53 At!. 200 (Close !l. Samm, Ia., fol
lowed; jurors' \'iew of telephone structures 
apparently held not to furnish e\'idence); 
1908, Hinners v. Edgewater & F. L. R. Co., 
75 N. J. L. 514, 69 Atl. 161 (jury's view may 
be used); 1919, Garland v. Furst Store, 93 
N. J. L. 127, 107 Atl. 38 (an appellate court 
may set aside a verdict for insufficient evidence, 
even though the jury has had a view, of prem
ises ; whether a view is .. eviden tial", is 
needless to decide ... for in no event could it 
be conclusive ") ; 
Oklahoma: 1905, Blincoe v. Choctaw, O. & 
W. R. Co .• 16 Ok!. 286. 83 Pac. 903 (eminent 
domain; .. you have a right to exercise your 
own judgment. based upon your inspection 
and observation, togethe. with all the evi
dence, etc ... , lwld a proper instruction; good 
opir.ion b~ Gillette .• 1.); 
Oregon: 1916. Molalla EI. Co. v. Wheeler, 
79 ur. 478, 154 Pac. 686 (condemnation pro
ceedings; .. the findings of fact must he based 
on such testimony, in order that the decree 
rendered shall not be re\'ersed on appeal"; 
this conception of exclush'e judicial power in 
nn appellate court is thoroughly unsound; 
once there were 110 appeals, but there was 
judicial justice); 
PeIlIlBylt'ania: 1890, Flower. v. R. Co.. 132 
Pa. 524. 19 At!. 274 (:1 view merely iIIustrat~s 
the t~stimony; said merely in cautioning the 
jury not to repudiate the testimony entirely) ; 
1891, Hoffman 1'. R. Co., 143 Pa. 503, 22 At!. 
823 (appw\-ing the preceding case); 1899, 
Shano v. Bridge Co., 189 Pa. 245, 42 A tI. 128 
(eminent domain; the jury may act upon 
"what they snw and knew"); 1913, Roberts 
v. Philadelphia. 239 Pa. 339. 86 A tl. 926 

\. (approving Flower 1!. R. Co.) ; 
Jo Viroinia: 1896, Kimball v. Friend's Adm'r. 

95 Va. 125, 27 S. E. 901 (view does not author-

ize jury to base verdict on their iUdpection); 
Waahinuton: 1902. f!cattle & M. R. Co. ~. 
Roeder. 30 \Va~h. 24-1. 70 Pac. 498 (the jury 
.. are told that. where there is a conflict in the 
testimony. they may resort to the evidence 
of their senses on the view to determine the 
truth; and this. we think. is correct"); 1912. 
Murphy v. Chicago M. & S. P. H. Co .• 66 
Wash. 663. 120 Pac. 525 (approving n. Co. 
r. Rmder) ; 
WeBt Virginia: 1894. Fox v. B. &:: O. R. Co .• 
34 W. Va. 466. 12 S. E. 757 (the view is to 
.. better underst:md the e\·idence", but the 
jury may take into consideration the impres
sions gained by sight of the place); 1902, 
State v. Henry. 51 W. Va. 283. 41 S. E. 439 
(a request that the jury .. are not to take into 
consideration anything they saw or any impres
sion they received at the view", held not im
properly refused); 1907. Chadister v, Balti
more &:: 0, R. Co" 62 W. Va. 566. 59 S. E. 52:1 
(appro\'ing the preceding cases); 1918, State r. 
McCausland. 82 W. Va. 525. 96 S. E. 93S. 
(see quotation 8upra) ; 
Wisconsin: 1883. Neilson v. R. Co., 58 Wis. 
516. 523, 17 N. W. 310 (jury's view of prem
ises allowed to be taken as source of knowl
edge); 1884, Washburn v. R. Co., 59 Wi~. 364. 
368, 18 N. W. 328 (view may be taken by jury 
as a source of knowledge); 1885, Johnson v. 
Boorman, 63 Wis. 268, 275 (Washburn v. R. Co, 
approved); Munkwitz v. R. Co., 64 Wis. 403, 
407. 25 N. W. 438 (view is to .. assist in weigh
ing lind applying the evidence "); 1886, See
feld v. R. Co., 67 Wis. 96, 100. 29 N. W. 904 
(view is to "enable the jury to determine the 
weight of conflicting testimony"); 1887, 
Sasse v. State, 68 Wis. 530, 537, 32 N. W. 849 
(an instruction .. what they saw legsl.., be
comes a part of the evidence in the case", 
disapproved; the Washburn case misunder
stood and practically repudiated); 1906, 
Hughes v. Chicago, St. P., M. & O. R. Co .. 
126 Wis. 525, 100 N. W. 526 (preceding rulings 
held not to forbid a juror testifying on a sub
sequent trial from knowledge obtained by a 
view at a former trial); 1909, AmeriClln States 
S. Co. v. Milwaukee N. R. Co .• 139 Wis. 199, 
120 N. W. 844. 

Distinguish the following: 1901, London 
G. O. Co. v. Lavell, 1 Ch. 135 (judge's inspec
tion of omnibuses. upon the issue whethl'r the 
defendant's was such an imitation of the 
plaintiff's liS to deceive customers. held insuffi
cient. without other evidence). 
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§ 1169. View by the Judge. Whenever the judge is the trihunal of fact, 
instead of the jury, the judge may have view, just as the jury might. 

1. This is a time-honored part of the tradition; in the earlier periods, 
when the judge's share in the determination of ract-questions was much 
larger than it is nowada~'s, the annals show copious instances (ante, §§ 1152, 
1154, 1163, 1164, pa$sim).1 Wherever, in modern practice, the facts are 
tried by a judge sitting without a jury, the judge's use of autoptic proference 
becomes an equally appropriate mode of ascertaining facts, and is a corollary 
of his /general power to obtain eVIdence (post, § 2484). The English and 
Canadian legislation (ante, § 1164) explicitly recognizes this. 

The judge, therefore, may equally well proceed from the cOllrt-room to tile 
place in issue, wherever such a prJceeding would be the suitable one for a 
jury, to take a " view" in the nariower sense. 

2. If so, why may m,t this method be used before trial'! Whenever a liti
gable occurrence is to be anticipated, and a view beforehand is practicable 
under the circumstances, such would be the dictate of common sense, e.g. 
when motor-speeding at a particular point is to be e""pected; in short, when
ever any series of acts is recurring but could not be viewed after suit begun 
and would be attended by special doubt in weighing the conflicting testimony. 
-Such an expedient deserves to become one of the accepted methods of 
the future. 2 

§ 1169. I That a judge. sitting without a 
jury, may not take a private view of premises 
without lIotice to the particlJ. is held in Elston v. 
McGlauflin (1914), 79 Wash. 355.140 Pac. 396. 
No doubt, as a matter of ordinary fairness. 
such should be the practice. But the reversal 
of the above judgment. merely because the 
judge did S0. and because he happened also 
as a resident of the district to be less ignorant 
of conditions than most judges would be, is B 

seriolls error. It perpetuates the judicial 
straitjacket. It puts off the day when our 
judges shall be given more trust and more 
power more discretion to bend stitT rules 
of substantive law where elasticity will do 
justice more liberty to apply in the proce
dure of law-courts that directness and common 
sense which all of us employ outside the court
room. The perusal of the above opinion 
is commended to all lawyers who desire to 
t~st themselves. He who on reading it finds 
it perfectly natural in result and unrepugnant 
in reasoning. will know that he is as yet un
aware of the spirit of the coming generation, 
and that he must seck earnestly for light. 
A good volume for him to read would be "The 

Science of Legal Method" (vol. IX of the 
Modern Legal Philosophy Series, 1915). 

• The following instance of this, by an 
original-minded trial judge, is perhaps the 
first precedent: 1922. Aug. 19, Oregon Daily 
Journal. Portland, Or. : .. Except by the 
lawless. there can be no dh'ided opinion on 
Municipal .Judge Ekwall's action in stand
ing 0'1 a Portland street corner with two police
men to see the passing ~how of truffic viola
tions go Oy. 1.1 two hours. 21 drivers were 
arrested. In court next day they appeared 
for a heari"g of thcir cases. Some of them 
att~mpted to deny that they were guilty and 
were met by the announcement from the 
judge that he was present at the time of their 
arrest. that he knew them to be guilty, IInr! 
that he had grown weary of hearing dt'fend
ants deny charges hrought by arresting offieer~. 
. .. In personally taking a stand on a street 
corner and himself viewing infractions of the 
law. noting the character of the \'iolutions and 
studying at first hand, traffic conditions and 
needs. Judge Ekwull has struck a new and 
intelligent note in law enforcement. His 
course is cooperation that cooperates." 
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PART II 

RULES OF AUXILIARY PROBATIVE POLICY 

INTRODUCTION 

GENERAL SURVEY OF AUXILIARY RULES 

CHAPTER XXXVIII. 

§ 1171. Nature of the Rules. 
§ 1172. Summary of the Rules. 
§ 1173. "Best Evidence" Principle; 

§ 1174. Same: Scope of the Phrase. 
§ 1175. Primary and Secondary Evi

dence. 
History of the Phrase. 

§ 1171. Nature of the Rules. The subject of Relevancy, with which the 
preceding Part is concerned, is primarily one of logic, i.e. of the sufficiency 
of probative value, the propriety of an inference. Taking the peculiar 
point of view of an investigation by judge and jury, the law asks whether a 
given fact, offered as the basis of an inference to a given proposition, is worth 
being admitted for the jury's consideration (ante, § 12). Whether the de
fective operation of another machine is probative to show the condition of 
the machine in question; whether the testimony of a person who was insane 
last January is admissible to show the existence of the fact which he asserts, -
these are types of the questions with which the principles of Relevancy are 
concerned. It is true that, in examining those principles, it is often prac
tically convenient (as noted ante, § 42) to treat at the same time the effect of 
certain principles of Auxiliary Probative Policy properly belonging here, 
in Part II, because the combined operation of the two sets of principles has 
often to be considered at one time in order to ascertain the resultant working 
rule. But this is merely on grounds of practical convenience in exposition. 

Assume, then, that these principles of Relevancy have been satisfied, and 
that certain facts, so far as concerns their logical bearing and probative 
value, have passed the gantlet and are evidentially worthy to be considered. 
There still may remain for them another gantlet to pass. They may be 
amenable to certain other rules, applicable to specific classes of evidential 
material, and designed to strengthen here and there the evidential fabric 
and to secure it aga.inst dangers and weakne88es pointed out by experience. 
These Auxiliary Rules have nothing to do with Relevancy as such, i.e. re
garded as the minimum requirement for Admissibility. They assume Rele-
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vancy, and then under special circumstances apply an extra safeguard designed 
to meet special dangers. They may be said to be artificial as distinguished from 
natural rules; that is, they do not, as do the rules of Relevancy, simply ana
lyze the natural process of inference and belief; but they contrive a specific 
safeguard to be applied where experience has shown it desirable. Moreover, 
their operation is on lines distinct from those of Relevancy; for the same 
fact, though it is always relevant to prove the same proposition, mayor 
may not come under the ban of one of these auxiliary rules, according to cir
cumstances having no connection with relevanc~·. For example, the circum
stance that a persoll planned to execute a will of a certain tenor is regarded 
as relevant to show that a lost will executed by him was of that tenor; yet, 
by a certain rule of preference, the document itself must be produced, and 
only if it is unavailable may this circumstantial evidence be used. Again, 
by another rule, sometimes laid down, the circumstantial evidence alone will 
in such cases not be regarded; it first must be quantitatively strengthened 
by the testimony of one who has read the document. Again, the assertion 
of a father of a family as to the age of his child is a fact alwa~'s relevant (in 
the sense that the assertor is a qualified witness) to show the child's age; 
nevertheless, it will, under some circumstances, not be received unless it is 
made on the stand, under oath and subject to cross-examination. Again, the 
testimony of any person who has seen a testator sign a will is relevant, in 
the sense that the person is a qualified witness; yet, if there is another per
son available who has attested the will by his signature, the latter must first 
be called to the stand before the former can be listened to. 

These rules of Auxiliary Probative Policy, then, form a set of rules over and 
above and independent of the rules depending on the principles of Relevancy. 
They are distinguished from the rules of Relevancy (Part I) in resting not 
upon an analysis of the process of inference, but upon artificial expedients 
designed to avoid special dangers irrespective of the nature of the inference 
and affecting in common various kinds of evidence resting upon various in
ferences. They are distinguished from the rules of Extrinsic Policy (Part III) 
in that the latter do not aim at the strengthening of the mass of evidence 
but at the avoidance of collateral disadvantages unconnected with the 
object of securing good evidence. The Auxiliary Probative Policy rules 
include the most characteristic features of the Anglo-American law of evi
rlence. They are, on the whole, and apart from minor abuses, justified by 
experience as a valuable part of the system. . 

§ 1172. Summary of the Rules. These rules may best be grouped and 
analyzed, not according to their respective policies . which may be complex 
and varied but according to the actual operation of the rule the result 
which the rule produces in its application. For this purpose the rules seem 
divisible into five great classes, which may be termed, respectively, 

1. Preferential; 
II. Analytic (or Scrutinative) ; 
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III. Prophylactic; 
IV. Simplificative; and 
V. Quantitative (or Synthetic). 

I. The nature of the Preferential rules is that they prefer one kind of evi
dence to another. This they may do in one of two ways: (a) they may re
quire one kind of evidence to be brought in before any other can beresoried 
fo, and may refuse provisionally to listen to the latter until the former is 
procured or is shown to be inaccessible; or (b) they ma~' prefer one kind of 
evidence absolutely, i.e. they may require its production, and, so long a5 it is 
available, consider no other kind of etidence, even after the preferred kind 
has been supplied. 

With reference to the kinds of evidence thus preferred, these rules are of 
the following scope: 

(1) There is a rule of Preference for the i1l8pection of the thing itself, in 
place of any evidence, either circumstantial or testimonial, about the things; 
this is the rule of Primariness, as sometimes termed (treated post, §§ 1177-
1282), and concerns itself solely with documents. The preference here is 
solely of the conditional sort above-named, and not of the absolute sort. The 
questions that here arise are, in general, to what objects this rule of preference 
applies, under what conditions the object ceasing to be available for pro
duction the preference ceases, and to what exceptions the rule is subject. 

(2) There is, next, a preference as between variou.s kinds of testimonial 
evidence. One kind of witness may, for \'arious reasons, be required to be 
called in preference to another. Here the two kinds of preference, conditional 
and absolute, are both found. (a) The chief example of the former sort is 
the rule requiring an attesting witness to be called. Other examples of this 
kind of rule are sometimes found in requirements that the eye-witnesses to a 
crime must all be called, or that the owner of stolen goods must be called to 
prove their loss, or that the alleged writer of a documeni: must be called to 
identify it. (b) Of the absolute preference of one witness above another, the 
chief example is the rule preferring a magistrate's o.f}icial report of testimony de
livered before him. The preference here, when held to be absolute, is so in 
the sense that this report is not allowed to be shown erroneOllS, i.e. the magis
trate's report is preferred so as to stand against that of any other person what
eVer. Another example of such a rule is the preference given to the enrolment 
of a statute as certified to by the presiding officers of the Legislature, the Gov
ernor, and the Secretary of State i where this doctrine obtains, these persons' 
testimony is made to stand against that of any other persons. 

II. The nature of the Analytic (or Scrutinative) rules is to subject a certain 
kind of evidence to tests calculated to exhilJit and expose its possible weak1UJsses 
and thus to make clear to the tribunal the precise value that it deserves. 
There is in effect but one rule of this sort, the Hearsay rule. By this rule, 

. two such tests or securities for trustworthiness are required to be applied to 
testimonial evidence, . the tests of Cross-examiDation and Conformation; but 
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the second is entirely subsidiary to the first, so that the essential purpose of 
this rule is that which is attained by bringing the witness to the stand and 
analyzing his assertions by the potent resolvent of cross-examination. The 
chief questions that arise in connection with this rule are whether the rule 
has in a given case been satisfied by adequate opportunit~, for cross-examina
tion, whether certain classes of testimonial assertions are to be received ex
ceptionally without undergoing these tests, and where the line is to be drawn 
between utterances to which the rule does and does not apply. 

III. The nature of the Prophylactic rules is to endeavor by artificial expe
dients to remove, before the evulence is introduced, such sources of danger and 
diYtrllst as experience may have shown to lurk within it. These are thus 
contrasted, on the one hand, with th~ Analytic rules, which achieve their 
purpose by exposing the weaknesses to plain view, and, on the other hand, 
with the Quantitative rules, which effect their object by cumulating a quantity 
of evidence sufficient to outweigh its individual weaknesses. The Prophylactic 
rules employ five expedients, the Oath, the Perjury-penalty, Publicity 
proceedings, Separation of witnesses, and Prior Notice of evidence to the 
opponent. Their common aim is by these expedients to eliminate in advance 
the dangers which are inherent in certain kinds of evidence. 

IV. The nature of the Simplijicative rules is to reject a certain kind of evi
dence which though in itself relevant and trustworthy is liJ.:ely under certain 
conditions to confuse the process of proof. These differ from the other four 
groups, as to practical effect, in that they do not accept the evidence when 
tested or strengthened by some artificial expedient such as cross-examina
tiOll, or oath, or numbers of witnesses but simply exclude it, either ab
solutel~' or conditionally. The chief rules are those which exclude (1) evi
dence offered at an improper time, (2) testimony of an excessive number ot 
witnesses, or of particular persons (such as a judge or counsel) likely to be 
over-influential, or of opinion, when superfluous and likely to be abused, 
(3) circumstantial evidence (such as an accused's moral character) likely to 
cause undue prejudice. 

V. The nature of the Quantitative (or Synthetic) rules is that in given cases 
they require certain kinds of evidence to be assol-iated with other e"idence be
fore the case will be allowed to go to the jury. There are three general 
classes of such rules. (1) A rule may prescribe a definite number of wit
nesses as the minimum. On a charge of treason, for example, two wit
Hesses are almost universally required; and, on an issue of testamentary 
execution, two witnesses, or more, are generally required. (2) A rule may 
prescribe that in given cases one witness is not sufficient unless additionally 
there is circumstantial evidence of a specified sort. It is sometimes required, 
for example, that an accomplice's testimony must be thus corroborated, and 
that the testimony of a woman said to have been seduced or raped must be 
thus corroborated. (:3) A rule may prescribe that one kind of circumstantial 
evidence shall 011 certain issues be insufficient without other circumstantial 
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evidence; for example, for the execution of an ancient document not testified 
to by witnesses, the circumstance of age alone may be held insufficient with
out the accompanying circumstances of appropriate custody, long possession, 
or the like; or the exchange of marriage consent may. be regarded in certain 
issues as not sufficiently evidenced by the circumstance of cohabitation. 
These quantitative rules are in our system of law relatively few and unim
portant. 

There is no one term traditionally given to this group of auxiliary rules, 
here termed rules of Auxiliary Probative Policy; but it is necessary now to 
examine the scope of a phrase which has long been used as covering some of 
them, ' the" Best Evidence" principle. 

§ 1173. "Best Evidence" Principle; History of the Phrase. The history 
of the phrase has been traced, once for all and without the possibility of 
better statement, by Professor Thayer: 

1898, Professor James Bradley Thayer, Preliminary Treatise on Evidence, 489: "The 
phrase first appears in our cases, I believe, after the English revolution, in C. J. 
Holt's time. That is an early period for anything like a rule of evidence, properly so-called. 
Such rules could not well come into prominence, or be much insisted on, while the jury were 
allowed to find verdicts on their own knowledge; and that power of the jury had been elabo
rately asserted as a leading ground of the judgment in Bushnell's Case in WiD, by Vaughan, 
C. J., speaking for the court. Finding the rule, then, at the end of the seventeenth centur~', 
let us trace it down, not too minutely. In the year 1699-1700, in Ford v. Hopkina, in allow
ing a goldsmith's note as evidence against a stranger of the fact that the goldsmith had re
ceived money, Holt, C. J. says that they mlJ:;t take notice of the usages of trade; 'the best 
proof that the nature of the thing will affurd is only required.' This is the earliest instance 
of the use of the phrase that I remember. This or its synonyms is repeatedly used by Holt 
and others. • •. The phrase now became familiar, and it continued to hold a great place 
throughout the eighteenth centul·Y. Chief Baron Gilbert introduced the expression into 
his book on Evidence, and recognized the rule which requires of a party the best evidence 
that he can produce, as the chief rule of the whole subject. • .. It is said in Gilbert's 
book that 'the first, therefore, and most signal rule in relation to evidence in this, that a 
man must have the utmost evidence the nature of the fact is capable of.' . " The true 
meaning of the rule of law that requires the greatest evidence that the nature of the thing 
is capable of is this, that no such evidence shall be brought which 'ex natura rei' supposes 
still a greater evidence behind, in the parties' own possession and power. Why did he not 
produce the better evidence? he asks; and he illustrates by what was always the stock 
example, the case of offering 'a copy of !!. deed or will where he ought to produce the origi
nal.' . .. The Courts also were using the same and even more emphatic language. In 
1740, Lord Hardwicke declared that 'the rul~ of evidence is that the best evidence that the 
circumstances of the case wiII allow must be given. There is no rule of evidence to be laid 
down in this court but a reasonable one, such as the nature of the thing to be proved will 
admit of.' And in 1792 Lord Loughborough said 'that all common-law courts ought to 
proceed upon the general rule, nanlely, the best evidence that the nature of the case will 
admit, I perfectly agree.' But the great, conspicuous instance in which this doctrine was 
asserted and applied was in the famous and historical case of Omychllnd v. Barker, in 1744, 
growing out of the extension of British commerce in India, where the question was on re
ceiving in an English ccurt the testimony of a native heathen Hindoo, taken in India, on an 
oath conformed to the usages of his religion. In this case, Willes, J., f(>sorted to this rule, 
Bnd Lord Hardwicke, sitting as Chancellor, with great emphasis said: 'The judges and sages 
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of the law have laid it down that there is but one general rule of evidence, the best that the 
nature of the case will allow.' . " An old principle which had served a useful purpose for 
the century while rules of evidence had been forming and were being applied, to an extent 
never before lnowIi, while the practice of granting new trials for the jury's disregard of evi
dence had been developing, and judicial control over evidence had been greatly extended, 
-" this old principle, this convenient, rough test, had survived its usefulness. A crop of 
specific rules and exceptions to rules had been sprouting, and hardening into an independ
ent growth. It had become perfectly true that in many cases it made no difference whatever 
wbether 11 mun offered the best evidence that he cculd or not, the best evidence that the 
nature of the case admitted, the best 'ex natura rei', as ')Orne judgl!s said, or the best 'rebus sic 
stantibus', as others said; none the less it was, in many cases, rejected .. " As regards the 
main rule of the Best Evidence, in its general application, the text-books which followed 
Gilbert, beginning with Peake in 1801, and continuing ;\;th the leading treatises of Phillipps 
in 1814, Starkie in 1824, Greenleaf in 1842, Taylor in 1848, and Best in 1849 all repeat it. 
B"t it is accompanied now ~;th so many explanations and qualifications as to indicate the 
need of some simpler and truer statement, which should exclude any mention of this as a 
working rule of our system. Indeed it would probably have dropped naturally out of use 
long ago, if it had not come to be a convenient, short description or the rule as to pro'lring 
the contents of a \\Titing. Regarded as a general rule, the trouble "id", it i •. that it is not true 
to the facts and does not hold out in its application; and in so far as it does app!y .. it is 
unnecessary and uninstructive. It is roughly descriptive of two or three rules which. have 
their own reasons and their own name and place, and are well enough known without it." 

§ 1171, Same: Scope of the Phrase. The phrase about" producing the" 
best evidence", then, is merely a loose and shifting name for various specific . 
rules. Each of these stands upon its own basis of principle, and each of 
them has its own history, independent of the phrase. The rules were not 
created by deduction from the principle implied in the phrhse; but the 
phrase came to be used as descriptive of the rules already existing. What 
were these rules? 

(1) Chiefly, and usually, the phrase was emplo~'ed for the rule that the 
terms of a document must be proved b~' the production of the document itself, 
in preference to evidence about the document (post, §§ 1177-1282). This 
is the use that has longest survived, and its illustrations are too numerous to 
need citation. 

(2) It has also often been employed to designate the Hearsay Tule, i.e. the 
rule excluding assertions, offered to prove the facts asserted, and made by 
persons speaking out of court and not subject to the test of cross-examina
tion (post, §§ 1360-1810). Testimony on the stand is "best" in the sense 
that it is not regarded as trustworthy until it has been subjected to this great 
test of cross-examination. This usage has almost disappeared, but it was 
once not ullcommoll. 1 

(3) It was also much employed to designate the group of rules by which 
the testimony of certain classes of witnesses is preferred to that of certain 

• 
others. The party is required to resort first to the former, because, for 
varying reasons, their testimony is regarded as "best." The rule requiring 
the production of an attesting witness (post, §§ 1287-1321) was the chief of 

, 11"'. 1 E.g., 1709, Holt, C. J., in Altham~. Anglesea, 11 Mod. 210. 
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these, and the one most frequently designated by the phrase" best evidence" j~ 
but this employment of it is also now not often met with. 

(4) There are a few scattered instances of the employment of the phrase 
in connection with certain principles of substantive law. It is sometimes 
said, for example, that the record of a Court is the best evidence of its pro
ceedings, as compared with other testimony or with the clerk's minutes or 
docket entries. But the truth is that the Court's written record is the pro
ceeding itself, ' the only thing which will be regarded as the' acta' of the 
Court; and so the frequent questions invoh·ing this subject are in reality ques
tions of the law as to what constitutes for legal purposes a judicial act (post, 
§ 2450). Again, the notar~"s or magistrate's record of a married woman's 
acknowledgment of consent to her deed, though sometimes spoken of as the 
"best evidence", is, as generally treated, not as a preferred testimony to 
the act, but as the very judicial act itself and the only thing to which the 
law will attach legal consequences.3 Again, the parol-evidence rule in gen
eral,4 though sometimes associated with the phrase "best evidence",6 is in 
truth not a doctrine about preferred testimony, but a doctrine of substantive 
law epecifying what sorts of transactions are to be treated as acts for tIll" 
purpose of giving them legal effect. 

(5) Rarely, the phrase is still invoked in odd connections, to justify some 
rule already established on definite and independent grounds.G 

The sooner the phrase is wholly abandoned, the better.' 
§ 1175. Primary and Secondary Evidence. The distinction between the 

" best evidence" that is first required, and the inferior evidence that is al
lowed when the" best" is unattainable, has come to be designated (apparently 
through the currency given it by Mr. Christian's essay and by Mr. Best's 
treatise) by the terms Primary and Secondary Evidence. These terms, which 
are in themselves not wholly unsatisfactory, are open to serious objections. 
One is that the rule requiring the production of documents is not a rule re
quiring evidence, but a rule preferring the thing itself (ante, § 1150) to any 
evidence about the thing; what is produced is not" primary evidence," in 
any significant sense; and the term tends to conceal the true nature of the 

2 B.o .. 170(), GroS(', J., in Stone's Trial, 25 witness); 1866. Doe. J., in Boardman o. Wood-
How. St. Tr. 1313; IS0·1. Per curiam, in .Jones man, 47 N. R. 120, 145, 146 (applying it to 
r. Lovell. 1 Cr. C. C. 1/j3. It wa~ uscd in 1744. personal opinion by lay witnesses to sanity); 
by Lord Hardwicke. L. C., in Omichund t·. 1886, Vigus v. O'Bannon, 118 III. 334, 348, 
Barker. 1 Atk. 1,45. ttl designate both (2) and 8 N. E. 778 (used in connection with evidence 
(3) supra; it was used in 1812, by Kent, C. tbat a party bad no notice of a fact); 1892, 
J .. in Coleman r. Southwick. 9 Johns. 40, to Stirling o. Wagner, 4 Wyo. 5, 31 Pac. 1032 
designate both (1) and (2) sl/pra; and such (used in reference to one testifying to Il long 
groupings of two or more of these three rules course of business without producing the 
under the single pilrllse are elsewhere to be books). 
met with. 7 Professor Thayer's just criticisms (quoted 

I Posl, § 1352. anle, § 1173) on the modern futility of the 
• Poal. § 2400. pbrase bad long ago been anticipated, in part, 
• E.Il •• Best, C. J., in Strother v. Barr. 5 by the great exposer of legal cant: 1827, 

Bing. 136, 151; Ga. Code 1895, § 5166. Jeremy Bentham, Rationale of Judioial Evi-
I E.Il •• 1767, counsel arguing in Morris v. dence. b. IX, pt. VI, c. IV (Bowrins's old., vol. 

Miller, 4 Burr. 2057 (proof of marriuge by eye- VII, p. 554). 
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rule's effect. The other objection is that, so far as the term is understood to 
group together all rules exacting a certain quality of evidence when it is 
available,l it groups rules which are in practical tenor essentially distinct,
for the Hearsay rule and the Attesting Witness rule and the :Documentary 
Original rule cannot be thus united. On the whole, it should be abandoned as 
more likely to confuse than to clarif:-' the application of the various Auxiliary 
Rules which naturally form an independent group in our system of Evidence.2 

§ 1175. I 1892. Lord Eshcr. M. R.. in 
Lucas v. \ViIliams. 2 Q. B. 113. 116 (" . Pri
mary' and • secondary' evidence mcan this: 
primary cvidcnce is evidcncc which thc law 
requires to bc givcn first; secondary c\'idcncc 
is cvidencc which may he givcn in thc abscncc 
of thc bcttcr c\'idcncc which thc law rcquires 
to bc gh'cn first. whcn a propcr cxplanation 
is givcn of the absence of that better evi
dence"). 

2 Thc follo~;ng is an cxample of this un
BOund and futilc usc of thc term: Cal. C. C. 
P. 18i2. §§ 1829. 18.30 ( .. Primary cvidencc 
is that kind of c\;dcncc which under evcry 
possible circumstancc affords the grcatcst cer
tainty of the fact in qucstion. Thus. a written 
instrumcnt is itsclf the bcst possible e~;dcnce 
of its existcncc and contents. Secondary e~;
dencc is that which is inferior to primary"). 
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TITLE I: PREFERENTIAL RULES 

SUB-TITLE I: PRODUCTION OF DOCUMENTARY ORIGINALS 

CHAPTER XXXIX, 

IXTRODUCTOUY 

§ lI77. History of the Rule. § 1178. Analysis of Topics. 

A. Tm: RULE ITSELP 

(a) "In prating (/ writing" 

§ 1179. Ren.qon of the Rule. 
§ 1180. Same: Spurious Reason. 
§ 1181. Rille not applicable to ordinary 

Uninscribed Chattels. 
§ 1182. Rule as applicable to Inscribed 

Chattels. 
§ 1183. Rule applicable to all Kinds of 

Writings. 

(b) "Production must be made" 

§ 11.85. What constitutes Production, 
Witness testifying to a Document not be
fore him. 

§ 1186. Production of Original always 
Allowable. 

§ 1187. Dispensing ,,;th Authentica
tion does not dispense with Production. 

§ 1188. Dispensing with Production 
docs cd· dispense with Authentication. 

§ llS!). Order of Proof as between Ex
ecution, r..u~.'.:, and Content<;. 

§ ur/n. Production made, may n Copy 
also be offered? 

§ 1191. Production may be Excused, 
when Contents are not in DIspute. 

(c) "Unless it is not f tmible .. 

§ 1192. Gen!1ral Principle; Unavail-
abilitv of the Original; Judge and Jury. 

§ il93. (1) Loss or Destruction; His
tory. 

§ 1194. Same: General Tests for Suf
ticienc\' of Prcof of Loss; Trial Court's 
Discretion. 

§ 1195. Samc: Specific Tests snd Rul-
• mgs. 

§ 1196. Same: Kinds of Evidenre arl
missible in proYing Loss (CircuUlstantial. 
Hearsay, Admissions, Affidavits, etc.). 

§ 1197. Same: Discriminations b<o-
tween Loss Ilnd other situations. 

§ 1198. Same: Intentional Destruction 
by Proponent himself. 

§ 1199. (2) Detention by Opponent; 
• • 
10 general. 

§ 1200. Same: (a) Possession b~' Op
ponent; What Constitutes PosS<'.',sion. 

§ 1201. Same: Mode of Proving Pos
session; Documents sent by Mail. 

§ 1202. Same: (b) Notice to Produce; 
General Principle. 

§ 1203. Same: Rule of Notice not Ap
plicable; Documents lost, or sent bv .Mail. 

§ 1204. Same: Rule of Notice Satisfied, 
(1) Document present in Court. 

§ 1205. Same: Rule of Notice Satisfied; 
(2) Implied Notice in Pleadings; New 
Trial; Trover, Forgery, etc. . 

§ 1206. Same: Rule of Notice Sat.isfied; 
(3) Notice of Notice. 

§ 1207. Same: Exceptions to the Rule 
of Notice (Fraudulent Suppression bv Op
ponent, Deed Recorded, Waiver, bor.u· 
ments out of Jurisdiction). 

§ 1208. Same: Procedure of Notice; 
Person, Time, and Tenor. 

§ 1209. Same: (c) Failure to Produce; 
What constitutes Non-Production. 

§ 1210. Same: Consequenlles of Non
Production for Opponent (Exclusion of 
Evidence; Default; Inferences). 

§ 1211. (3) Detention by Third Person; 
History. 

§ 1212. Same: (a) Person within the 
Jurisdiction. 

§ 1213. Same: (b) Person without the 
Jurisdiction . 
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§ 1214. (4) Physical Impossibility of Re
moval. 

§ 121.';. (.') Irremovable Judicial Rec
ords; Gcmeral Principle (Records, Plead
ini:s, Depositions, Wills, etc.; Statutory 
Rules). 

§ 1216. Same: Exception for Nul Tiel 
Record and Perjurv. 

§ 1217. Same: "Discriminations (Dock
ets, Certified Copies, etc.). 

§ 1218. (6) Irremovable Official Docu
menl~; General Principle. 

S 1219. Same: Specific Instances, at 
Common Law. 

§ 1220. Same: Specific Instances, under 
Statutc.". 

§ 1221. Same: Exceptions at Common 
I,aw. 

§ 1222. Same: Discriminations. 
§ 1223. (7) Private Books of Public Im

portance (Banks, Corporations, Title-Ab
stract.~. ~farriagc-Hegisters, etc.). 
~ § 1224. (8) Hecordcd Conveyances; 
General Principle; Four Forms of Rule. 

§ 122.'). Rame: Statutes and Decisions. 
§ 1226. Same: Sundry Consequences of 

Principle of not Producing Recorded Deeds. 
§ 1227. Same: Other Principles Dis

criminated (· .... ')rtified Copies, Affidavits, 
Abstracts). 

§ 1228. ( I Appointments to Office. 
§ 1229. (.,,) Illegible Documents. 
§ 1230. (11) Voluminou~ Document.~ 

(Accounts, Records, Copyright Infringe
UJent; Absence of Entries). 

§ 1231. (12) Any Document provable by 
Copy in Trial Court's Discretion. 

(d) "OJ the writing itself" 

§ 1232. What is the "Original" Writ
ing? General Principle. 

§ 1233. (1) Duplicatell and Counter
parts: (a) Either may be used without 
prodUcing the Other; (b) All Duplicates or 
Counterparts must be accounted for before 
using Copies. 

§.1234. Same: Duplicate Notices, 
Blotter-Press Copies, and Printing-Pres. .. 
Copies, as Originals. 

§ 1235. (2) Copy acted on or dealt with, 
as an Original for certain purposes (Bail
ments, Admissions, Hank-books, Accounts, 
etc.). 

§ 1236. (3) Copy made an Original by 
the Substantive Law applicable; (a) Tele
graphic Dispatches. 

§ 1237. Hame: (b) Printed Matter. 
§ 1238. Same: (e) Wills and Letters of 

Admini~tration. 
§ 1239. Same: (d) Government Land

Grnl1t.~, Land-Certificates, and Land-Pat
cnts; Mining Rights; Recorded Private 
Deeds. 

§ 1240. Same: (e) Tax-Lists, Ballots, 
Notarial Acts, anci Sundry Documents. 

§ 1241. (4) Hccord~, Accounts, etc., 
as Exclusivc Memorisls under the Parol 
Evidence Rule. 

(e) "Whenever the purpose is 10 . 
establish its terms II 

§ 1242. General Principle: Facts about 
a Document, other than its Terms, arc prov
able without Production. 

§ 1243. Application of the Principle: 
(1) Oral Utterances accompanying a DoclI
ment read or delivered; (2) Document as 
the Subject of Knowledge or Belief. 

§ 1244. Slime: (3) Identity of a Docu
ment; (4) Summary Statement of Tenor or 
Effect, MultifariolL~ Document (Record, 
Register, etc.); (5) Absence of Entries. 

§ 1245. Snme: (6) Fact of Payment of 
a Written Claim; Receipts. 

§ 1246. Same: (7) Fact of Ownership; 
(8) Fact of Tenancy. 

§ 1247. Same: (9) Fact of Transfer of 
Realty, or (10) of Personalty. 

§ 1248. Same: (11) Execution of a Doc
ument; (12) Sending or Publication of a 
Demand, Notice, etc. 

§ 1249. Same: (13) Sundrv Dealing!; 
with Documents (Conversion, LoSs, Forgery, 
JJarceny, Agency, Partnership, Corpora
tion, Service of Writ, ete.). 

§ 1250. Same: (14) Miscellaneous In
stances. 

B. EXCEPTIONS TO THE RULE 

§ 1252. (1) "Collateral II Facts; His-
tory. 

§ 1253. Same: Principle. 
§ 1254. Same: Specific Instances. 
§ 1255. (2) Party's Admission of Con

tents; Rule in Slatterie v. Pooley. 
§ 1256. Same: Forms of the Rule in 

Various Jurisdlctions; Deed-Recitals. 
§ 1257. Same: Related Rules (Deed

Recitals; Oral Disclaimer of Title; New 
York Rule). 

§ 1258. (3) Witness' Admission of Con
tents, on Voir Dire. 

§ 1259. (4) Witness' Admission of Con
tents, on Cross-examination; Rule in The 
Queen's Case; Principle. 

§ 1260. Same: Arguments agninst the 
Rule. 

§ 1261. Same: Details of the Rule. 
§ 1262. Same: Rule as applied to Prior 

Statcments in Depositions. 
§ 1263. Same: Jurisdictions recogniz

ing the Rule in The Queen's Case. 
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C. RULES ABOUT SECONDARY EVIDENCE OF CONTENTS (COPIES, DEGREES OF 

EVIDENCE, ETC.) 

§ 1264. In general. 

1. Rule.~ prcfcl'ring one Kind of Testimony 
above another (Degree.' of E~'idence, 
etc.) 

§ 1265. General Principle. 
§ 1266. Nature of Copy-Testimony as 

distinguished from Recollection-Testimony. 
§ 1267. Is a Written Copy the Exclu

sive Form of Testimony'! Proof of Lost 
Recorrl, Dced, Will, etc., by Recollection. 

§ 1268. Is a Written Copy conditionallv 
preferred to Recollection? Admissibility. 
of Hecollection before showing Copy un
available. 

§ 1269. Same: (a) Copy preferred for 
proving Public Records. 

§ 1270. Same: (b) Copy of Record of 
Conviction, as preferred to Convict's Testi
mony on Cross-examination. 

§ '1271. Same: (c) Copy of Foreign 
Statutory Law, as prcferred to Recollec
tion-Testimony. 

§ 1272. Preferences as between Recol-

§ 1274. Discriminations against Copy of 
a COpy; in general. 

§ 1275. Same: Specific Rules of Prefer
ence as to Copy of Copy. 

2. Rilles a~ to QualijicatioTl8 
wCopy 

oj lVi/nar. 

§ 1277. In general. 
§ 1278. Witness to CoPy must have J 

Personal Knowledge of Ori~mal. 
§ 1279. Same: ExceptIOn for Copy of 

Official Records; Cross-Reading not nec
essary. 

§ 1280. Sundry Distinctions 
Copies; Witness not the Copyist; 
Testimony; Impression or Belief; 
tion}. 

(Press
Douhle 
Spolia-

3. Rules depending on the llearsay Rule 
and its Exceptiom 

§ 1281. Witness must be called. unlcss 
by Exception to the Hearsay Rule for Cer
tified Copies, etc. 

lection-Witnesses. 4. Sundry Principles 
§ 1273. Preference as between Different 

Kinds of Written Copies; Certified and § 1282. Completeness of Copy; 
Sworn Copies. . stracts. 

Ab-

INTRODUCTORY 

§ 1177. Histllry of the Rule. The rule requiring the production 01 '\\Tit
ings before the tribunal is one of the few rules in our system of Evidence 
that run back earlier than the 1700s. In this rule we find a continuous 
existence, under one form or another, as far back as the history of our legal 
system takes us. But this history finds the rule in three stages: first, the 
stage of a form of trial, trial by 'carta' or document; next, the stage of a 
rule of pleading in jury trial, the rule of profert; and finally the modern 
rule of production in evidence. These stages overlap to some extent, but 
they are nevertheless distinct. 

However, before seeking to understand the evolution of these stages, we 
must recall the special mental attitude of the medieval mind towards docu
ments; for that attitude has now virtually disappeared, and its disappearance 
represents the transition from one stage to another of the present rule. 

I. (1) In the primitive medieval conception a document directly affecting 
rights of property or contract (as we should nowadays say) was looked upon as 
having in if3elf an extrinsic effect. Its physical, material existence was what 
counted, and nothing else. Produced and lo! its very parchment worked 
its spell. Not produced, and it counted for nothing. The primitive 
Germanic peoples knew not the' carta', or written document; they performed 
their jural acts by symbolic dramatic ceremonies or gestures. They lived in 

720 



§§ 1177-12821 HISTORY OF THE RULE §1177 

an atmosphere of what we should now call formalism. l And when they 
migrated south and west, and were absorbed into the neo-Roman civilization, 
including the customs of transaction by document, the document was still 
(to them) merel." one of the symbols that entered into the formalism of the 
transaction. Like the wand, the glove, and the knife, it had an efficac.", a 
magic, independent of its written tenor, which indeed meant nothing to the 
parties who employed it, for they could not read. 

This medieyal conception was still in full force in the Korman times, when 
English law was shaping, and jury trial was making headway, say the 1200S.2 

(2) In such a state of thought, two consequences were inevitable. 
In the first place, if a claim rested on a document, the l)roduct£on of the 

document was in itself sufficient, just as, in a case dependent on witnesses, 
the mere oath-taking by the witnesses was the efficacious thing. Hence, 
"trial by documents" was a special form of trial, ' distinct from "trial 
by witnesses" and from" trial b." jury" (infra, par. II (a)), 

In the second place (and most important for the present history), the non
production of the document wa,~ incurable, To lose one's deed was to lose 
one's rigid, just as to-da.'· to lose a money-coin is to lose its purchasing 
power. This formalistic conception of the document is copiously illustrated 
in the Year-Books: 

1350, ThomlUJ of Utred v. A,wn., Y. B. 24 Ed. III, fol. 24, P!. I; detinue for a I\Titing de
livered to defendant; defendant demands that plaintiff exhibit the indenture des('ribing 
the livery. SHARDLOW, J.: "Where the action is wholly on a specialty, if the specialty 
is lost, the whole action is lost." 

1402, Anon., Y. B. 3 H. IV, fol. 19, Maynard's ed. fo!' 17, PI. 14; action on a contractfor 
20£; plea, as to 10£ he has a bond, and demurrer that the action should have been on the 
bond. Culpeper supposes that "the bond was burned or lost, nnd still we have the action 
on the bond." MARKHA~I, J., "denied this, and said that this would be deemed your own 
foolishness in not better keeping it." , 

1426, Topcleff's Casc. Y. B. 4 H. VI. foI. 17, pI. 1; debt for rent on a lease; during argu
ment plaintiff suggested that even if the lease had been made by deed, and the deed were 
lost, he should not lose his rent. BABI:.'GTON, J.: "I say that if it were as you say, and 
he had lost the deed. that it would be adjudged his foolishness for not keeping the deed 
safely." 

This notion of substantive law, then, viz. that a right resting on a document 
not produced is no right at all; that the production is a necessary feature 
of the right; that the owner of the document has the whole risk of its 

§ 1177. I The various aspects of this formal- medieval mind must be more or leSil specu
ism are more fully noted post. §§ 2404. 2426. lath'e. But the medieval conception involved 
2462 (history of the Parol Evidence rules). in the present principle is that the physical. 
and § 2032 (history of rules of number of wit- material document. when shown. has an in
ncss). trinsic magical effect. in proving the case. just 

• Distinguish here the conception of the as does the endurance of the ordeal or the 
P:lrcl Evid6nCi: rule of a document as con- pronouncing of oath. On the other hand. 
stituting or embodying the right.. This is a the Parol Evidence rule signifies that a right 
fairly modern conception (pOBt, § 2426). The is emhodied in the document. not in the oral 
discrimination may to us seem 0. mere subtlety. utternnres of the parties: and this problem 
and in any event our o.ttempts to follow the had not arisen for medieval thought. 
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existence; and that its non-production is inexcusable and incurable, is in the 
background of all procedure, and does not disappear entirely until the early 
1800s; though it was gradually weakening and being whittled away through 
the preceding century or two. 

Professor Ames has thus summed up its development: 
1895, Professor Jame8 Barr Ame8, Specialty Contracts and Equitable Defences (Har

vard Law Review, IX, 49): "It has been often said that a seal imports a consideration, 
as if a consideration were as essential in contracts by specialty as it is in the case of parol 
promises. But it is hardly necessary to point out the fallacy of this view. It is now gen
erally agreed that the specialty obligation, like the Roman' stipulatio', owes its validity to 
the mere fact of its formal execution. The true nature of a specialty as a formal contract 
was cleariy stated by Bracton : 'Prescripturam vero obligatur quis, ut si quis scripserit 
alicui se debere, sive pecunia numerata sit sive non, obligatuf ex scriptura.' 

"The specialty being the contract itself, the loss or destruction of the instrument would 
logically mean the loss of all the obligee's rights against the obligor. And such was the law. 
'If one loses his obligation, he loses his duty.' 'Where the action is upon a specialty, if 
the specialty is lost, the whole action is lost.' 3 

"The injustice of allowing the obligor to profit at the expen8e of the obligee by the mere 
accident of the loss of the obligation is obvious. But this ethical consideration was irrelevant 
in a court of common law. It did finally prevail in Chancery, which, in the seventeenth 
century, upon the obligee's affidavit of the loss or destruction of the instrument, com· 
pelled the obligor to perform his moral duty. A century later the common-law judges, 
not to be outdone by the chancellors, decided, by an act of judicial legislation, that if 
profert of a specialty was impossible by reason of its loss or destruction, the plaintiff 
might recover, nevertheless, upon secondary evidence of its contents." 

(3) This medieval, magical, formal, technical view of a documentary 
right was of course bound to yield under the Rationalism of the 1700s. By 
the end of that centur~', even Lord Kenyon, a mainstay of conservatism, 
is found conceding that the conception was an anachronism: 

1789, L. C. J. KENYON, in Read \'. Brookman, 3 T. H. 151,156: "It does seem to militate 
against every idea of reason and justice to say that because deeds, which are in their nature 
perishable, cannot always be preserved, a party who is to derive a benefit or title under 
them shall be bereaved of that title in the event of their being lost." 

1802, L. C. ELDON, in Ex parte Greenway, 6 Yes. Jr. 812: "Since I have sat here, I have 
found ill Lord Hardwicke's own hand (and he was one of the greatest lawyers who ever sat 
in Westminster Hall) his most positive declarations that upon such an instrument [a bond] 
it is impossible to maintain an action without a profert. The law is however now settled 
otherwise." 

The change of rules to conform to the modern conception took place, as 
might have been expected, by gradual stages only. It came earlier in chancery 
than at common law; and it came at different times, and by different series 
of precedents, for deeds, for bonds, and for commercial paper. So slow was 

I The authorities cited by Professor Ames 
include the Year-Book cases above quoted. 

. Add the {ollowing: 1291, Haubrand's Bill 
(defendants detain {rom plaintiff .. six charters 
of houses" as to which he is being sued, "and 
he cannot vouch without these charters"; 
Select Bills in Eyre, ed. Bolland, p. 8, Selden 
Society's Pub. vol. XXX, 1914). 

Early instances of the Chancellor's inter· 
vention to give relief against the consequences 
of this principle are collected in Barbour's 
History of Contract in Early English Equity, 
p. 100 (Oxford Studies in Social and Legal 
History, IV. 1914). 
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its arrival for the latter class of instruments that, in the prolific era of American 
legislation of the early 1800s, it was still deemed worth while to enact statutes 
enabling the owner of lost commercial paper to maintain his action not
withstanding (post, § 1197). 

II. Having thus traced the substantive conception of documentary right 
underlying the procedure, we are now in a position to follow the develop
ment of the procedure. 

The party whose cl.airn rested on a do~ument must produce and show it, or loae 
his clai7n: such was, of course, the procedural consequence of the substantive 
idea. But the development of it passed through three broad stages: 

(1) Trial by Documents. This is the primitive aspect of the rule: 

1898, Professor .T. B. Thayer, Preliminary Treatise on Evidence, 504, 13,97, 104: "The 
'last majority of documents used in trials in early times were no doubt of the solemn, ('on
stitutive, and dispositive kind, instruments under seal, records, certificates of high offi
cials, public registers, and the like. Such documents, if the authenticity of thcm were not 
denied, 'imported verity', as the phrase was, fixed liability and determined rights. As 
questions were tried by record and by Domesday Book, so they were tried by other docu
ments. As has been said, • If a man said he was bound [e.g. by a sealed instrument], he was 
bound.' Of course, therefore, whoever would use a document of this character must produce 
it, just as the Court had to have the jury in court, in trial (or proof) by jury, and the record, 
in trial (or proof) by record. As the trial by jury displaced one after another of the older 
modes of trial, sometimes these were mingled with it in a confused way j the procedure about 
joining attesting \\;tnesses to deeds with the jury is probably an instance of this, a com
bination of the old trial by witnesses \\;th the newer trial by jury." 

Thus in the first stage the contrast and competition is between trial before 
. the judges with dee.d-witnesses and trial by the jury; but this contrast tends 

to disappear, and the witnesses go out with the jury and investigate the 
deed. 

(2) Profert in Pleading. In the second stage, the contrast is between 
documents which are brought into court and formally presented in pleading 
to the consideration of the jury, and documents which are taken into con
sideration by the jury without this formal presentation. The jury at this 
time might freely go upon their own knowledge in reaching a verdict, and 
their consideration of documents not presented in court would thus at first 
not be an unnatural thing. Nevertheless, certain questions would arise: 

1898, Professor Thayer, ubi 8upra, 105: "How if one who should have pleaded a charter 
or record did not plead it, relying, perhaps, on the jury, who might know of it? Could they 
find a matter of record or a deed without having it shown them? . ., Where a charter 
gave a ground of action or defence, it must regularly, as we have said, be pleaded; if ad
mitted, it might save going to the assize. If it were not pleaded, one could not regularly 
use it in evidence to the jury j but the jury could have it if they wished: 'If a charter be 
put forward to inform the assize after they are sworn and charged, the charter '\\ill not be 
received unless they ask for it. To have the charter inform the assize, one should plead on 
the eharter and say thus: "He did not die seised, etc., for he cnfeoffed us by this charter". 
and then put forward the charter to inform.' 4 • •• In 1339 a ScharshuIle, J., is reported as 

• 1292; Y. B. 20 &: 21 Edw. I. 20. Ii Y. B. 13 &: 14 Edw. Ill, SO. 
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saying that since a warranty requires It specialty, if it be not pleaded or put in evidence, a 
finding of it by the assize shall not be received. . .. In 1419-20.6 in a case much debated, 
it was held, with some difference of opinion ,unong the judges. that 11 jury cannot in a special 

. verdict find a deed which has not becn pleacled or gh'cn in eviclence; 'Hull [.J.): This deed 
is only the private intent of a man, which can be known only by writing; and if the \\Titing 
be shown, it may lawfully be avoided in several ways, as for non-sane memory, being ,\;thin 
age, imprisonment, or because it was made before the aneestor's dcath, and the like; things 
which the pnrtj.· cannot plead unless he have oyer of the deed and it be shown.' " 

This last passage introduces us to the peculiar nature of the second stage, 
i.e. the rule of profert, as a doctrine of pleading. The notion t.hat the jury 
might go upon private knowledge obtained by them anywJlCre and every
where was not substantially repudiated until the 1700s; but in the mean
time there werc "arious streams of temlency in that direction. One of 
them is here seen in the policy of requiring the important documents to be 
presented before the jur:.' in court and forbidding them to be dealt with by 
the jury unless so presented. This policy docs not come into force suddenly; 
in 1340, the jury found a record, though it was not produced, in part, b,\' 
"its being commonly said in the countr,\' that there ,vas such a plea and such 
a jUdgment rendered in the said form." 7 But the rule of requiring profert 
in court tended to prevail and to become exclusive. Profert must be made 
(as the judge above quoted explains) so that thc opponent, before the jury 
goes out, may have a proper opportunity to plead against the document and 
bring his defences to the jury's consideration. 

At the earlier part of this stage the contrast is thus between the jury's use 
of a document properly produced to them in court and their use of one 
irregularly obtained afterwards. It is not a contrast between the formal 
allegation of a document in the pleadings and its later production in evi
dence; for pleadings were or~l, the counsel constantly stated facts test i
monially to the jury, in connection with the true pleading or statement of 
the claim, and the assertion or claim about a document . the pleading of 
it would not be in essence a separate process from that of showing it, 
making profert, putting it in as evidence; the allegation and the shol\ing 
or profert were a part of the same process. 

But when the time came that oral pleading disappeared, and the written 
pleading became a process entirely separate from that of putting in evidence 
at the trial, the doctrine of profert took on a new phase, the distinctive one 
which it bears as it appears in our classical common-law treatises on pleading 
in the early 1800s, at a time when the doctrine was coming to its end. In 
this phase, the rule of profert now required that a certain allegation be made 
in the wriUen pleading, namely, after tbe statement of title by document, 
the allegation that the document was hereby 'prolatum in curiam'; and 
though it Was not actually produced and attacked, yet the opponent might 
crave oyer (i.e. the" hearing" it read, a relic of the days of oral pleading and 

• Y. B. 7 H. V. 5, pI. 3. 7 Y. B. 14 Edw. III. 25; cited in Thayer 109. 
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actual instant production) and the proponcnt's counsel must then send it to 
the opponent's representative and allow a ('opY to be taken.s In this degen
erate and technical aspect of the rule as merel~' one of pleading, it need not 
further be considered hcre.9 This contrast between the presence and absence 
of a purely formal allegation in the pleading has no significance for the 
present subject. 

But it is necessary here to notice the limits of the rule of Profert, in order 
to understand the field that remained to be covered bv a rule of Evidence • 
applicable to documents in genera\. The rule of profert applied (1) in the 
first place only to documents under seapo and to judicial records.l1 This 
original restriction was natural enough, in the light of the history of the seal 
and its significance for documents. But the rule was later much enlarged. 
In any event it reflected the substantive idea already described (supra, par. I), 
viz. that a document on which a claim was based must without fail be pro
duced by profert. (2) The rule of profert applied to civil ca~es only. This 
was also natural enough, and for the same reason. 

'Pari passu' with the disappearance of the technical substantive idea 
of documents, the rule of Profert was dispensed with, at least by gradual 
steps, stretching over two centuries where the document was 10st,12 or in 
the hands of the opponent,13 or, in certain cases, in the hands of a stranger,14 
or was only collateral to the main issue; 15 and these stages took place (as 
already noted) at different times in chancery and at common law, and for 
deeds, bonds and commercial paper. 

(3) The rule of Production in Evidence. The contrast that remains to 
investigate is that between a rule requiring the production in evidence of 
writings and the absence of such a rule. 

It is apparent that, so far as the rule of Profert obtained, and from the 
earliest time of its obtaining, there was in effect a rule of Evidence on the 
subject; i.e. when, in the time of oral pleadings and evidence-production 
merged in one process, the rule required a document to be alleged and shown, 
this was a rule of Evidence at the same time that it was a rule of Pleading. 
Moreover, even in the later times of written pleadings, there would be a rule 
of evidence so far as there was a rule of pleading; for if it was necessary in 
the pleading to allege a fictitious showing of the document and then to give 
an actual oyer or sight of it to the opponent on request, the document would 
thus be ready for production in evidence also. The rule of profert in pleading, 
therefore, virtually enforced at the same time a rule of production in evidence. 
There was in practice no need of discrimhlating a separate rule of Evidence; 

• Stephen. Pleading. 382. and note 86; the 
author there points out the historical fact that 
the profert rule was an indirect successor of 
trial by charter; so also Thayer. ubi silpra. 
504. 

• I t was abolished in England in 1852; St. 
15 &; 16 Vict. c. 76. § 55. 

, 

1'1685. Aylesbury 1'. Harvey. 3 Lev. 204; 
1828. Tidd's Practice, 9th cd .• I. 590. 
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and, so far as one was thought of, it would run on all fours with the rule of 
Pleading. 

Nevertheless, the law of the early 1800s does present us with a rule of 
Evidence requiring production, which is by that time so far distinct from the 
rule of pleading that its scope is much larger and its requirements therefore more 
exacting, while its application is made as of a rule independent of the Profert
pleading rule. It is thus worth while to ascertain how this independent 
growth came about; for the pleading-rule of Profert had for some time been 
crystallized in a technical form and was no longer 'capable of contributing 
directly to this expansion of the rule of Evidence. 

At what time, then, did the rule of Evidence come to include in its scope the 
documents exempted by the two above limitations of the rule of Profert? 

(a) In ci1Jil cases, it is plain that during the 1500s no independent rule of 
evidence yet required the production of tvritings in general. At this period, 
whatever document was not brought in by virtue of the Profert rule in plead
ing might be established without any production; and this might sometimes 
suffice even for a record: 

15i1, Newia v. Lark, 2 Plowd. 403, 410 a; assize of disseisin; part of the evidence was 
a recovery suffered; objection," that the recovery was not shewn under the seal, or at 
least the roll of it should have been all edged particularly, so that the Court might see it, 
because it is resident in this Court, and they might have informed the jury of it after they 
had perused it ... , But all the other justices (except Harper] argued to the contrary. 
For ... whatever they (the jury] may take conusance of themselves may be given in evi
dence by parol, or by copies, or by other argument of truth. But in pleading, a man can
not make himself a title in any case by a record without she",;ng it under the great seal; 
and if a record be pleaded in bar, the party shall have a day to bring it in under the great 
seal (as Weston, Justice, said), and so he shall pJead it without shewing it. But such day 
to bring it in shall not be where it is given in evidence, but the finding by the jury is suffi
cient, and they may find it oC themselves, although it is not shewn to them in evidence j 
. . . and as they may find it, so by the same reason they may take instruction concerning 
it from every circumstance that carries an appearance of truth." 

Somewhere during the 1600s the e":pansion and independent growth of the 
rule of Evidence began. It was during this period that the jury came to be 
substantially restricted to information furnished them by evidence in court; 16 

and the course of this development would naturally put emphasis on the 
production of all writings in court. Thus the early contrast between i;he 
jury's use of jl document out of court and their use of it in court would 
become unimportant. The contrast ,.,.ould come to be between a document 
actually produced by a witness and a document merely spoken of by him; 
and the latter practice would be regarded as irregular. By the beginning of 
the 1700s and onwards the rule is found applied to miscellaneow writings; 17 

11 POllt. § 2032; Thayer, ubi BUpra, 122. 
17 1699, Anon., 1 Ld. Raym. 731 (rule ap

plied to a note); 1702, Gecry to. Hopkins, 2 
Ld. Rllym. 851 (applied to East India Com
pany's cash-book and transfer-book and 11 
"note of acceptance ") ; 1724, Downes v. 

Mooremlln, Bunbury 189 (applied to an agree
ment between abbot and monks); 1734, R. 
17. Canterbury, Ridgw. temp. Hardw. 81 (ap
plied to statutes of All Souls College); 1737, 
Goodier 17. Ll1ke, 1 Atk. 446 (lIpplied to "liD 
original note of blind "); 1750, Cole 17. Gibson, 
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although when a formal statement of it is made. the scope is still sometimes 
not so broad.ls Only by the beginning of the 1800s do the practitioners 
who were writers of treatises explicitly state it to cover all kinds of \\Tit
ings.IQ Moreover, all through the 1 iOOs the rule was understood not to 
apply to \\Titings which were onl~' "collateral" to the issue,2o a limitation 
borrowed from the profert tradition; and this restriction, though it did not 
expressly exempt from the rule unsealed writings, must no doubt practically 
have had some influence, for many of the miscellaneous writings, particularly 
letters, would usually be "collateral" to the issue. Nevertheless, that re
striction does not account for the recorded practice, as the criminal trials 
show. 

(b) In criminal Ca.ge.y, the rule appears, as late as the 1600s, not to have 
been settled upon as broadly applicable, even to records: 

1640, Earl of Strafford'.~· Tn:al, 3 How. St. Tr. 142i, 1432, 1434; the prosecution charged 
among othe .. things, "1, that by proclamation he had restrained selling of flax; 2, that he 
had ordered the making of yarn of such and such lengths and number of threads; ... for 
proof hereof they brought, I, the proclamation about the restraint; 2, the warrant for seiz
ing the forfeited goods"; then, procecding. they charged the unlawful billeting of soldiers 
on private persons. and "Serjeant Savil was called, who produced the copy of the warrant 
upon which he had settled the soldiers"; then the defendant objected that this copy was no 
e\idence, "I, because no transcript, but the original only, can make faith before the King's 
Bench in a matter of debt; ... if copies be at any time received, they arc such as are 
given in upon oath to have been compared with the originals which are upon record", and 
that this copy was not only not so sworn but that the Serjeant was prejudiced to swear in his 
own exculpation and was therefore incompetent; "the point seemed exceeding weighty, and 
in effect was the ground-work of the whole article [of charge)"; and "after a very hot con
testation" the Lords "resolved that the copy should not be admitted, and desired them to 
proceed to other proofs", which consisted of impartial testimony that "he heard of sllch a 
warrant", and "he hath seen such a warrant under the deputy's hand and seal." 

Certain it is that through this whole century no fixed rule of production 
existed for the miscellaneous writings that become relevant in a criminal 
trial. They were often produced, and often not produced nor accounted 
for; and when they were accounted for, the explanation was made, as likely 
as not, only on cross-examination, or to forestall the jury's suspicion or the 
judge's criticism, and not as a preliminary required by firm and accepted 
rule,21 

1 Ves. Sr. 503. 505 (L. C. Hardwicke declared 
that there was no distiuction as to "collateral" 
evidence; "so it is in the case of letters, which 
arc always used by way of collateral, cir
cumstantial evidence to prove the facts ") ; 
1 789, Cates r. Winter. 3 T. R. 306 (license to 
let horses); 1802, Livingston r. Rogers. 2 
Johns. Cas, 488, 1 Cai. Cas. 27 (letter). 

II 1749, Whitfi~ld v. Fausset. 1 Ves. Sr. 387 
(L. C. Hardwicke: .. The rule is that the best 
evidence must be used that can be had; first 
the original; . . . this extends not only to 
deeds but to records "); ante 1767, Buller. 
Niei Prius, 253 (deeds). 

19 1801, Peake, Evidence, 97 ("Of prh'ate 
deeds. or other instruments, the production of 
the original. if in existence, and in tbe power of 
the party using it, is Illways required "); 1814, 
Phillipps. Evidence, 435 (" deeds, agreements. 
etc. "); 1824, Starkie. Evidence, 368 (" deed, 
agreement, or other private instrument ") ; 
1810, Swift. Evidence, 25, 31 (uses indiffer
ently the terms "private writings", "deeds". 
"instrument "). 

20 Post. § 1252. 
u 1632. Sherfield's Trial. 3 How. St. Tr. 519, 

5Zl (material document. not produced); 1637, 
Bnstwick's Trial. 3 How. St. Tr. 711, 143 
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Under Lord Holt, however, the first quarter of the 1700s finds the rule 
(coincidently with its progress in civil cases) regularly acknowledged in prac· 
tice, and applied to all kinds of writings.22 And yet fifty years later it was 
possible to dispute and necessary to decide plainly that there was no dif. 
ference in the doctrine for criminal cases.23 

As a rule of Evidence, then, in contrast to a rule of Pleading, the last and 
largest stage of the modern rule as now universally accepted cannot be said to 
have been reached until the 1700s. No doubt its slow development was due 
in part to the difficult~· of plainly differentiating it from the analogous but 
narrowly restricted doctrine of Profert in pleading. 

(Bastwick's book having charged that the 1680, Earl of Stafford's Trial, i How. St. Tr. 
prelates had forged an Article of Heligion, 1293, 1318, 1443 (Dugdale, the informer, 
Archbishop Laud quoted his printed copies testifies to the contents of treasonable papers; 
of the Artil'les to show the Article's presence, afterwards, he is naked to explain why they are 
and thcn, since" it is not fit concerning .. , not produced, and states that they were de-
an Article of such consequence ... you stroyed); 1681. Plunket's Trial, 8 How. St. 
should rely UlJon my copies". produced "Crom Tr. 44i, 45S (documents' contents given with· 
the public records in my offi~e, here undei' out m'counting for them), 4i5 (papers pro-
my officer's hand. who is a public notary". duced); W82. Lord Grey's Trial. 9 How. 51. 
a COPy of the original Artide); I(j37. Bishop of Tr. 12i. 147 (importllnt letter of defendant 
Lincoln's Trial. :~ How. St. 'fr. 80:J. 804 (lihel- referred to by plaintiff's :witness. but not pro-
lous letters produced); 1642. Duke of nich- duced because she" had it not here "}; 16S5. 
mond's Trial. 4 How. St. Tr. 111. 113 (letter Fernley's Trial. 11 How. St. Tr. 381, 423 
produced); 1644. Arc'hbishop Laud's Trial, (production not asked for); 1696. Charnock's 
4 How. St. Tr. 315, 40i (same); 480 (another Trial, 12 How. St. Tr. 13i7. 1402 (same); 
document not produced; defelldnnt argues. 1696, Rookwood's Trial. 13 How. St. Tr. 
"Why is not this paper produced? Out 139, 199 (list of names gi\'en u> witness by de· 
of all doubt it would [have beenl, had there fondant; testified to ~ithout producing or ac· 
appeared any such thing in it"); 1647, !\lorris' counting for it); li02, Swendsen's Trial. 14 
Trial, 4 How. St. Tr. 951. 954 (forgery of an How. St. Tr. 559. 582 (forcihle marriage: the 
act of Parlillmellt; there was" a \;ew of tli(' terms of the liep.nse testified to without pro-
said writings. being by their lordships' orders dueing it). 
brought into the House"}; Ifri9. King Charles' ,. 1696, Vaughan's Trial. 13 How. St. Tr. 
Trial. 4 How. St. Tr.993. 1102 (warrant to 485, 519 (Witness: "I had a letter about 
the king's soldiers. produee,i s "the same it"; L. C .. 1. Holt: "Where is that letter?"; 
origin!!l warmut"); 1653, Fauiconer''J Trial, Witness: "I have it not here"; L. C. J.: 
5 How. St. Tr. 323. 347, 349, a5:3 (perjury in a "Gh'e not an e\;dence of a letter. without 
deposition; the origilllli was careCully shown to the letter were hEre; it ought to have been 
have been lost, and was proved by copy; a produced "); 1 iW, Tutchin's Trial, 14 How. 
certain petition, material in the proof, WIlS pro- St. Tr. 1095, 1111, 1114 (libel; certain original 
duced in the original); 1656. Slillgsby's Trial. papers required to he accounted for}; 1717, 
5 How. St. Tr. 8il, !liS (a royal COInmi~sion Francia's Trial, 15 How. St. Tr. 897. 921 
produced and read; but a letter. testified to (contents of letter stated without producing; 
without production); 1678. Whitebread's but afterwards, on objection. production 
Trial. 7 How. St. Tr. 79,114,118 (Oates having olTered); 1722, Layer's Trial, 111 I-iow. St. Tr. 
testified to the contents of a register of tr:!llSon- 93. JiO, 176, 182, 186 (contents of letters stated' 
nble doings kept by the defendants. the Court without producing; afterwards their absence is 
tells the defendant, "You would do well to accounted Cor on cross-examination). In 1802 
show us your hook"; W.: "We never kept McNally (on E\;dcnce), writing chiefly for 
nny"; then letters found in the defendant's criminal cuscs, does not mention the rule. 
papers were produced for the prosecution); OJ 1772, Buller, J., in Att'y-Gen'l 11. Le Mer-
1679, same set of trials, 7 How. St. Tr. 311, chant, 2 T. R. 201 (" The rule of e\·idence in 
349, 355. 359 (testimony to a bill of exchange, both caOlCS [criminal and civil) is the same, that 
not produced, bel'lluse it had been taken by is, U> have the best evidence th:l.t is in the 
another person; but some letters were pro- power of the party to produce. which means 
duced; L. C. J. Scroggs: "Theil say you, that, if the original can possibly be had. it shall 
'It is wonderful that since they say they saw be required"; here, applying it to a letter}; 
such nnd such letters. they shOuld not produco 1808, Com. v. Messinger, 1 ilinn. 2i3, 274, 
them "! Why, they did not belong to them '" ; 282. 
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§ 1178. AnalYsis of Topics. In following the application of the rule, it 
will be convenient to divide the subjeet under three heads: A. the Rule 
of Production itself; B. the Ex('eptions; C. the Accessory Rules applicable 
in case of non-production, these last depending on separate principles of 
Evidence. 

A. The Rule of Production ma~' be stated, for convenience in examining 
its details and distinctions, in the following parts: 1 

(a) Tn proving a. Writing, 
(b) Production mllst be made, 
(c) [: nless iti8 not feasible, 
(d) OJ the writing it,~elj, 
(6) JVhenever the purp08e iy to lwl(!bli~h if.~ terms. 

A. Tm: RULE ITSELF 

(a) "In proving a lcritillg" 

§ 1179. Reason of the Rule. An important question is whether the rule 
is rE'.stricted to writings, or whether it includes also other chattels or material 
ohjects. It is necessar~', for ascertainin~ this. first to examine the reasons 
of policy that have been put forward for the rule in generaL These may be 
gathered from the following passages: 

1611. Dr. u!ljield·., Ca3c, 10 Co. Rep. \)2 a: .. J twas resnlved that the lessee for years 
in the case at bar ought to shew the letters pntent made to the lessee for life. FlJr it is 
a maxim in the law that ... altho' he who is privy dailn5 hut parcel of the original estate, 
yet he ought to shew the original deed to the Court; ancl the rcason that deeds being so 
pleaded shall be shewed to the Court is that to evcry deed two things arc requisite and nec
cssar:'; the one, that it be suffieient in law. and that is called the legal part, 1>('('aIl5e the judg
ment of t.hat belongs to the judges of the law; the other concerns matter of fact, .~C. if it 
be sealed and delivered as a deed, and the trial thereof belongs to the country. And there
fore every deed ought to approve it~elf. and to he pro\'ed by othcr~. approvc itself upon 
its she\,;ng Corth to the Court in two manurrs: 1. ,\,; to the (~omposition of the words 
be sufficient in law, and the Court shall judge that; 2. That it be not razed or interlined in 
material points or places; ... a. That it Il1n~' appea:- to the Court and to the party if it 
was upon conditional limitation or power of a re\'ocation in the deed. . .. And these arc 
the reasons of the law that deeds pleaded in court shall be shcwed forth to tne Court. And 
therefore it appears that it is dangerous to suffer any who by the law ill pleading ought to 
~hew thc deed itself to the Court. upon the general issue to prove in evidence to a jury by 
\\;tncsses that there was sueh a deed, which thc~' have heard and rrad; or to prove it by a 
copy; for the viciousness, rasures, or interlineations. or ot.her imperfections in these eascs 
will not appear to the Court, or peradventure the deed ma~' be upon conditional limitation 
or with power of revocation, and by this way truth and justice and the true reason of the 
common law would be subverted." 

1641, Earl of Suffolk v. Grrrnwill. Ch. Rep. 89. 92: "The Court held it very dangerous 
to admit the contents and sufficiencies of deeds to be proved b~' the testimony of witnesses, 
the construction of deeds being the office of the Court." 

§ 1178. I Fr')m the point of view of logic cnt author's .. Princililen of Judicial Proof. as 
and psychology a5 applicable tn argument given by Logic. Psychology. and General 
before the jury (not the rules of Admissi- Experience. and illustrated in Judicial Trials" 
bility), see the materials collected in the pres- (1913). partiCUlarly §§ 241, 290,357. 
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1696, HOLT, C. J., in SleYller \'. DroilU'ich, Skinner 623, said that though an original 
may be evidence, "yet a copy would not, for it is liable to the mistake of the transcriber." 

1811, Mr. BurrolCca, arguing. in Slteridan'a Trial. 31 How. St. 'fro 660: "There is nothing 
about which the law is more s<lcred thun keeping away the vague and fluctuating recollection 
of the contents of written instruments. when it is possible to produce the instruments them
selves." 

1828, TENTERDEN. L. C. ,J., in Vincent v. Cole, l\l. & l\l. '257: "I have always (perhaps 
more so than other judges) acted most strictly on the rule that what is in writing shall be 
proved only by the writing ibclf. My experience has taught me the extreme danger of 
relJo;ng on the recollection of witnesses, however honest, as to the contents of ,nitten in
struments; they may be so easily mistaken that I think the purposes of justice require the 
~trict cnforccment of the rule." 

1852, MAULE. J .• in MacDollllell v. Erall.v. 11 C. n. 942: "It is a general rule ... that 
if you want to get at the contents of a written document, the proper way is to produce it 
if you can. That is a rule in which the COllllllon sense of mankind concurs. If the paper 
is in the possession of the party who st'Cks to have the jury infer something from its contents, 
he should let them see it ... 

These reasons are simple and obvious enough, as dictated by common sense 
and long experience. They may be summed up in this way: (1) As between 
<'1 supposed literal copy and the original, the copy is always liable to errors on 
the part of the copyist, whether by wilfulness or b~- inad\-ertence; this con
tingency wholly disappears when the original is produced. :\Ioreonr, the 
original may contain. and the copy will lack, such features of handwriting, 
paper, and the like, as may afford the opponent valuable means of learning 
legitimate objections to the significance of the document. (2) As betwecn 
oral testimony, based on recollection, and the original, the added risk, almost 
the certaint~-, exists, of errors of recollection due to the difficult~· of carrying 
in the memory literally the tenor of the document.! 

§ 1180. Same: Spurious Reasons. It is worth while to note the nature 
of these reasons, because currency luts been given, since tIle quasi-philosophic 
treatise of Chief Baron Gilbert, to a reason which is superficially attractivl' in 
itself, yet is not only insufficient in principle but quite inconsistent with the 
detailed terms of the rule as everywhere accepted. This reason has been thus 
stated: 1 

Anle 1726. Chief Baron GILDER'r, Evidence, 4: "There can be no demonstration of a fact 
y,;thout the best evidence that the nature of the thing is capable of. Less evidence doth 
create but opinion and surmise, and docs not leave a man the entire satisfaction that arises 
from demonstration. For if it be plainly seen in the nature of the transaction that there is 
some more evidence that doth not appear. the ,'ery not producing it is a presumption that 
it would have detected something more than appears already. . .. No such e\;dence 
shall be brought which' ex natura rei' supposes still a greater evidence behind in the party's 

§ 1179. I In Loui~iana. Porlo llieo, and the 
Philippine Islands, the principles of Spanish 
law, on whirh their Ch·jJ Codes are based, 
differ radically from the Anglo-American law; 
hence the ensuing rules do not necessarily 
obtain in those jurisdictions, except so far as 
the rules of the California Code of Civil Pro
cedure, which ha\'c also been made law ill 

the latter two jurisdictions, may be deemed 
to prevail. The provisions of the Spanish 
system arc quoted in § 1225, post. 

§ 1180. I This reason has been often ad
vanced; e.o.,' 1840, Parke, B., in Slatterie p. 

Pooley. 6 M. & W. 664; and in Doc V. Ros9, 
i id. 102; 1828. Marshall. C. J .. in Tayloe t. 
Riggs, 1 Pet. 591, 696. 
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own possession and power; . . . for if the other greater evidence did not make against the 
party, why did he not produce it to the Court? As if a man offers a copy of a deed or wiII 
where he ought to produce the original, this carries a presumption that there is something 
more in the dced or will that makes against the party, or else he would have produced it." 

1820, HOLROYD, J., in Brewster y. Sewall, 3 B. & Ald. 296, 302: "Now the reason why 
the law requires the original instrument to be produced is this, that other evidence is not 
so slltisfactory, where the original instrument is ill the possession of the party and where it 
is in his power to produce it or get it produced provided'he gives notice. In either of these 
cases, if he does not produce it or take the necessary steps to obtain its production, but 
resorts to other evidence, the fair presumption is that the original document would not 
answer his purpose, and that it would differ from the secondary evidence which it giyes." 

The fallacy about this reason is that, even if it were shown not to exist, i.e. 
if the Court were satisfied that the proponent of the document was acting in 
perfect good faith (as, where he had no reason to believe that the original's 
terms would be needed or would be disputed), it would still be proper to re
quire the document, in order to guard against honest errors of testimony and 
to allow the opponent to gain such enlightenment as he could from the 
appearance of the original; the rule should apply to honest as well as to dis
honest parties. Moreover, that this is not the reason actually relied upon is 
seen in certain details of the rule; for the possession of the document by a 
disinterested third person would relieve the proponent from the suspicion of 
fraudulent suppression, yet the rule applies equaliy to that case; and the 
possession by the opponent himself with the right not to produce it will also 
serve to dismiss the suspicion, yet the rule applies equally to that case. Finally, 
if the above reason were the correct onc, the rule would equally apply to 
objects other than writings; yet it is generall,\" conceded that it does not. 
It may be added that, so far as concerns the above reason, it would have been 
sufficient to allow the jury to make an inference from the non-production (ante, 
§ 291), and it would not have been necessaQ· to require actual production. This 
reason, then, while it undoubtedly adds force to the rule in many instances, 
must be regarded as not forming the real and working reason of the rule.2 

§ 1181. Rule llot applicable to Ordinary Unjnacribed Chattels. The real 
reason indicated for the rule shows why it has come to be generally accepted 
that only documents, or things bearing writing, can be within the purview of 
the rule. In the first place, it is in the terms and the construction of lan
guage that the special risk of error lies. To remember, for example, the color 
of a horse is a simple matter in comparison with remembering or even accu
rately transcribing the terms of a written warranty about the horse. I!l the 
second place, it is chiefly in respect to language that slight inaccuracies are 
likelr to be of important legal consequence. A mistake, for example, in 
counting the number of bushels in a bin of wheat can hardly lead to serious 
consequences, but a mistake in a few letters of an ordinary deed may repre
sent it as giving to Jones instead of to Jonas or as giving five hundred instead 
of four hundred acres. 

• Compare the quotation from Attorney-General ~, LeMerchant, posl, § 1199. 
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For these reasons, it is entirel~' proper that a rulc of such strictness should 
not be applied so koadly as to require thc production of anything but 
writings; and sud'. is thc accepted doctrinc: 1 

1874, COLEItIDGE, C .• 1., in R. v. Frallci.v, L. B. I C. C. R. 128, 1:12 (not requiring a 
duster-ring, said to be fl'lsc, to he produC'ed): ,. When the question is as to the effect of a 
written instrument, the instrument itself is primary evidence of its contcnts. . .• But 
there i~ no case whatever de('idin.~ that when the issue is as to the stale of a chattel, e.g. the 
soundness of a horse or the equality of tht' hulk of the ~o[)[ls to the sample, the production 
of the chattel is primary cvidenC'e and I hat no 01 her c\;dcncc C'an be gh'cn till the chattel 
is produced in court for the inspection of the jur~·." 

1844, M.UtSUALI., J .. in Clarke v. Robin.vull. ;) B. ;\Innr. ,)5 (drclinirw to require produc
tion of a slave warranted sound): .. It is now C'onll'nded that as the eddence of one's own 
senses is the best of which extrinsiC' far.ts lITe susceptiblc. the trstimony of witnesses is of 
an inferior gruele, and therefore should not he allowed whcn the 1':1('t or thing itself to which 
it relates can be exhihited to the jury. This principle may h:n-e pre\'ailed to some extent 
in the ancient jurisprudence of England, when the jury was brought from the actual vicinage 
of the transaction which they were to tr~·. and in lIlany ('ase~ affecting the realty were sent 
out to have a "iew of the premises. 'Ye suppose it was ne\'('r f('CJuired in ('uses involving 
mere personal property that the jury should a('t upon their own view of the thing. . .. The 
rule requiring the best e\'idencc doe~ nnt require that the jur~' shall in all ('ases where it is 
practicable be furnished with the means of personally knowing the (act. Except in cases 
of "Tit ten instruments or records, althollgh there may be 1Il0re satisfactory means of knowl
edge, there i" no higher ;"'1'ade of testimony as a meuns of communicating facts to a jury than 
the statement of a witness who has himself had the best means of knowledge. . .. We 
will not say that there may not be cases involving the (·ondition or qualities of particular 
articles, in which the party huving the ('ustod~' muy be permitted or perhaps e\'en required 
to exhibit it to the jur~' us affording the rno~t satisfa('tor~' Hwans of knowledge; but the 
Court must ha\'e a discretion in these caSC5 til pre\'ent mi,;eol1eeption or imposition." 

Neverthel('ss, it is concch'ablc that IIpon occasion the particular features of 
an uninscribed chattclmuy bc so opcn to misconstruction and may become so 
material to the issue that it would be proper to requirc production; in other 
wm"ds, if the two conditions abo\'c named as peculiar to writings occur for a 
thing not a writing, then the rulc may wcll apply. Lord Kenyon's well
known ruling about the bushel-measure is an cxcellent illustration of this;2 

§ 1181. 1 EIIO, Accord: IS74. R. t'. Francis. 
L. R. 2 C. C. H. 12k (not requiring the produl'
tion of a ring said to he counterfeit); 18112. 
Lucas v. Williams. 2 Q. B. 113 (infringement 
of copyright of painting b~' puhlishing II 

photoglaphic copy of it; proof of the photo
grnph's being 11 copy. allowed without reo 
Quiring the production of the p:dntinl:); U. S, 
Ind. 1881. McClary". State. 7.5 Ind. :!f,0. 
265 (failure of prosl?clltion to produce the 
knife used in nn as~allit. nnt error); Ky. IS44. 
Clarke 1>. Robinson . .5 B. Monr. 55 (warranty 
of sla\'e's soundness; to ~how her rondition. 
production not reqlli.ed; qunted ~"pra); 
Mass. ISli9. Com. r. Pope. 10:1 :\Iass. -1-10 (con
dition of clothes. etc .• testified to without prn
duction); 1886. Com. t'. W('I"h. 134 Mass. 473 
(iIIcgalli'luor-sclling; tlw contents of a tumblcr 
said to contain liquor. and carried away by the 

witness. not required t,) be produced) ; Mo. 
IS9!l. 8tate 1'. :\IrAfee. 148 Mo. 370. :-J79, 50 
S. W. 82 (dccea5ed's shirt. not required to he 
produced): Or. 1SS2. Ih'neky r. Smith. 10 
Or. a·lIl. a.55 «('ondition of hat of injured per
son; rule not applicahle). 

, 1797. Clwnie I'. Watson. Peake Add. Cas. 
12:-J (assumpsit on a warranty thut wheat 
should wei!:h .5!J pounds per bushel; II witness 
beinl! asked whether the pl:tintiff's bushel had 
not been tried and found to "orrespond with 
the public Belford huslll'l. and the latter but 
not the former measure being in court. Kenyon. 
L. C. J .... was of opinion that the Question 
could not be asked ... without producing 
the originals;. . . the best evidence the 
nature of the case would :ldlllit of WIiS a pw
durtion of both measures in ('ourt. and n com
parison of them before the jury"), 
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and a few other instances, less significant of principle, are recorded.3 A cor
rect solution is to lea\'e to the discretion of the trial Court the occasional 
application of the rule to uninscribed chattels. 

§ 1182. Rule a.s applicable to Inscribed Chattels. It is impossible to say 
that any settled doctrine has found favol' respecting the application of the 
rule to material objects, not paper, bearing inscriptions in words. There are 
inherent difficulties. It is impracticable to base any distinction upon the 
material bearing the inscription; for a notice-board or a tombstone may de-i 
serve the application of the rule as well as a sheet of note-paper. ~or is it 
practicable to distinguish according to the number of words; for eaeh number 
is but one higher than the preceding. and a broker's note of ten words or a 
baggage-check of a few initials Illa~' need inspection as much as a lengthy 
lease for ninety-nine ~·ears. Xor can the purpose of the words be material; 
for the memorandum-tick made for prh-ate \"erification ma~' become as impor
tant as the deed intended for public registration. 

Xo Court seems to ha\'e attempted. and certainly no Court has achie\"ed, a 
satisfactory test for the distinction to be drawn. There are prect:dents re
quiring and precedents not requiring production, precedents often entirel~' 
irreconcilable if one were seeking an inflexible rule.! But there is no reason 

• 1835, Lewis r. Hartley, i C. & P. 405 (dog 
identifiable by murks; production required); 
and some of the l?a8eS in note 1, § 1182. 

§ 1182. I The precedents of both sorts ure 
as follows: E:'GLA:'D: 1 iOIl, Feilding's Trinl, 
13 How. St. Tr. 134i (Witness: "I know Mr. 
Feilding by sight; he hought a gold ring of 
me, but I cannot remember the time"; Coun
sel: "Was there any posy in it'!" "Yes, 
I gra\'cd u posy whilst he took a turn in the 
o.1ley; the posy WIlS by his direction, . Tihi 
soli' "); 1805, R. v. Johnson, 7 East u5, 66, 
29 How. St. 'fr. 4a7 (postmark on an em'elope; 
rule applied); 1842. R. v. Edge. Wills, Circ. 
E\;d., 5th Am. cd. 212. Maule, B. (inscrip
tion on a coffin plate; rule applied); 1843, 
R. r. Hinley. 1 COlC Cr. 13 (rule applied to 
the address on a haIllpt'r. hy Maule, J.; but 
he added: .. Suppose an inscription on a hale 
marked' XX'; would it be necessary to pro
duce tlw bale'! "); 1847. Burrell t·. ~orth, 2 
U. &: K. 680, 682, s~mblc (rule applied to the 
direction on a parr·t·l); 1804. R. r. Farr. 4 F. 
&: F. 336, Channell. B. (stealing a ring; as a 
part of thl! description to identify it. a question 
was asked IlS to the ins('ription: nile applied). 

UNITED ST.\Tf;,,: F"daal: 18i6, l:. S. t. 
Bahcock, 3 Dillon 571. 574 (8uperscription 
on an en\'elopt': rule not applirahle); 18i8. 
r. S. r. De Graff. 1-l Blutehf. 381. 3S5 (emd
ing customs law": te~tiIllf)ny to shippinJ.:
marks on barrt'l-heads; rule not applic:lhlc) : 
.41abama: 1904. Kirldund I'. State, 1-11 Ala. 
45, ai So. a5:! (rule of production :\ilplied to 
the daw and postlUllrk of II letter); 1915, 
Benjamin ~. State, 12 Ala. ApI'. 1-l8. Oi So. 

792 (larceny of a dress; price-ticket on the 
dress, not required to be produced); Colorado: 
1874, Kansas Pac. R. Co. v. Miller. 2 Colo. 442. 
451. 4fi2 (boxes of u passenger killed 011 rail
road; inscription prO\'ed without production; 
.. if a sign were IlUinted on a house. it would 
hardly be contended thut the house would have 
to be produced, nor can it be 8aid that the law 
converts the court-room into a receptacle for 
wagons. boxes, tombstones. and the like. on 
which one's name mllY be written "); Connec
ticut: 1 i93, Stute v. Oshorn. I Hoot 152 (pass
ing a counterfeit sixteenpence; production 
required) ; 1;93, State v. Blodget, 1 Root 
(forged paper-money; rule applied); II/inDia: 
1906, Young t. People, 221 Ill. 51, i7 N. E. 
5a6 (a card inscribed: .. L. Y., 3030 Indiana 
A \·enue. phone Douglas 2685"; production 
required); I1IdiaM: 1858, Whitney r. State, 
10 Ind. 404 (selling lottery tickets, partl~' 
printed; production required); 1877. Frazee 
v. State. 058 Ind. 8, II (envelope bearing on 
the outside directions to the stakeholder for 
delh'ery of the stake within; production re
quired); 18i8, Caldwell r. State. 63 Ind. 283 
(Mme); KanMs: 1920. State r. Lewark, 
106 Kan. 18·1, 180 Pac. 1002 (knowing receipt 
of a stolen automobile; rule held not 8P-> 

plicable to the number-tag. in the circum
stanres); .\farylami: 1898. Wright r. State, 
~8 :'lId. 430. 41 Atl. i9ij (rule applied to in
scription on wrHJlper of butter-package); 
J\fa.,"ac"".~el/~: ISo5S, Com. r. Blood. 11 Gray 
74. ii (labels of .. rye whi~key" on jugs; pro
duction not requirt'd); ,\f illnesota: 1906, 
1\Ialt.'lon I'. ~1inll. & ~. W. R. Co., 98 Minn. 
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for making such a rule; the rational and practical solution is to allow the 
trial Court in discretion to require production of an inscribed chattel wherever 
it seems highly desirable ill order to ascertain accurately a material fact. 

It should be added that the series of English rulings in which it was held, 
in certain prosecutions for sedition, that the banners bearing inscriptions al
leged to import treasonable purposes, need not be produccd,2 must be regarded 
as wholly unsound. The very difference that existed, in SOllle of the trials, 
in the testimonies of different witnesses as to the inscriptions' precise terms, 
and the materiality, in such trials, of these differences, should indicate the 
propriety of applying the rule, within discretionary limits; and it may be 
thought that those rulings would to-day not be followed even in England.3 

§ 1183. Rule applicable to all Kjnds of Writings. When the thing in 
question comes strictly within the class commonlj' termed" documents" or 
"writings ", i.c. things of paper or parchment employed solely as a material 
for bearing words written or printed in the form of complete clauses or sen-

296, 108 ~. W. 517 (death by a dynamite must be produ('cd or accounted for on the part 
explosion; to prove the numbers marked on citlwr of the prosecutor or of the defendants. 
the wrappers of the dynamite sticks, the trial '" Inscriptions used on sueh oCl'asion~ are 
Court's refusal in discretion to order produc- the public expres~ion of the sentiments of those 
tion of the dynamite in wrappers was held who hear and adopt them, and ha\'e rather the 
proper); NeIL' Jersey: 1921, Lambie 1'. StaW, character of speeches than of writings. . ... 
- N. J. L. ,114 Atl. 346 (murder; in pro\'- 12J The difficulty of such a deduction lof 
ing identity of finger-prints, held not necessary identity of the things when producedJ, and the 
to produce the automohile door bearing tim impossibility that mu~t OCcur in many l'ases 
prints; here evidenced by photographs); of either producing the things thernseh'es or of 
PetlllsyitaT/ill: 1855, Bryant v. Stilwell, 24 Pa. showing \\'hat has hecome of them, shows the 
314, :117 (" maps, SUf\'eys, and drawings arc unreabonableness of requiring the proof of the 
not to he distinguished from other papers in things themseh'es "); 1820, R. v. Dewhurst, 
this re8pect"; here. a plan of a house); Wesl 1 State Tr. s. s. 52!), 542, 594 (similar); 
l'ir(JiT/ia: 1914, State v. Davis. 74 W. Va. IS:!3, R. t·. Fursey, 6 C. & P. 81, 86, 3 State. 
ti57. 1>2 S. E. 525 (rule not applied to an ex- 'rr. s. s. 54a, 5GO (proclanlQtion, forbiddingJ 
IJlosive shell found near defendant's premises). riotous meeting. posted on a huilding-wall; 

Compare also the criminal cases posl, production not required, on the authority 
§ 1205, where the. rule was asswDed to be of R. v. Hunt, but the real reason apparently 
applicahle te paper-money, etc. was that here the placard was 3.ffixcd to a 

' .... hether in such a case a layman may wall, as in § 1214, post.. banners bearing 
testify by comparison of specimens, who had death's head. etc., and" Liberty or Death"; 
8e('n the lost original but did not know whose production not required); 183!), R. 11. S~phens, 
hundwriting it was, ib examined post, § 200·1. 3 State Tr. 1189, 1196 (inscriptions on banners; 

: 1 N6, Fletcher's Trial, 18 How. St. Tr. 353 production not required); 1843, R. v. O'Con-
(a flag with the motto, "Liberty and Property, nell, 5 State Tr. I, 245 (inscriptions on banners 
Church and King"; rule not applied); 1781, described, without producing the banners). 
Lord George Gordon's Trial, 21 How. St. Tr. • 1843, R. I'. Hinley, 1 Cox Cr. 13 (Maule, J., 
513 (banners inscribed "Protestant Associa- after quoting the passage of Abbott, C. J., in 
tion" and" No Poper~'''; rille not applied) ; H. v. Hunt, SUprll: .. I eonfess that is not very 
1820, R. v. Hunt, 1 Statc Tr. s. s. 171, 2:!Z, satisfactory to lIle. for the circumstances of its 
252, 3 B. Ii Ald. 566, 569 (sixteen flags, with heing a pUblic expression of feeling is no reason 
such mottoes as "No borough-Illongering", why the hest proof should not be given. The 
"Unite and he free ", .. Equal representation reason why the writings arc to he produced is 
or death ", .. Taxation without equal repre- because thnt is so much better a way of proving 
sentation is tyrannical and unjust ", .. No it than having it from the memory of anyone 
corn laws", .. The rights of man", were seized else "); 185!!, Butler v. l\fountgnrret, 6 H. L. C. 
ny the police at !l meeting; Abbott, C. J.: 6:!9 (Lord Wells\eydale, upon counsel alluding 
"11J There is no authority to show that. to the ruling that banners containing words 
in a criminal case, ensigns. banners, or other need not he produced: "That is on account of 
things exhibited to publil' view, and of whil'h the inconvenience, perhaps the iJUpossibility, of 
the effel't depends upon such publil' exhibition, procuring the banners"). 
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tences expressing connected thought, there is no further distinction to be 
made. The rule is applicable to all kinds of writings. The original doctrine 
of profert affected only records and instruments under seal, and applied in 
civil cases only; but bya gradual development, already noticed (ante, § 1177), 
the rule requiring production in evidence came to be settled, by the 1700s, as 
including in its scope any and every kind of document, from a record or a 
deed to a letter or a memorandum, and as applicable equally in criminal and 
in civil cases. l 

(b) "Production must be made" 

§ 1185. Wha.t constitutes Production; Witness testifying to a document 
not before bjm. The notion of the rule is that the terms of the document 
shall be placed before the tribunal and the opponent for persopal inspection. 

(1) It is not :1ecessary that the proponent of the document should himself 
be the one actuallj' to bring it in; if it is in court when he wishes to prove , 
its terms, that is enough. l 

(2) Wheu the tribunal h&s delegated its fUllction of hearing testimony to a 
lower tribunal or officer, production there will be sufficient; 2 but production 
already made before a magistrate or trial Court would not suffice where "On 
appeal the trial of facts is in theory commenced anew in the superior Court. 

(3) Production implies either the handing of the writing to the tribunal for 
peru~al, or, if that is lIot demanded, at least the reading aloud of the writing 
by counselor witness; 3 that a witness, for example, tells about the writing's 
contents does not suffice, even though he has it at the time in his possession 
in Court.4 

(4) The production is for the benefit of the tribunal, not the opponent; 5 

§ 1183. 1 The general principle is thus stated emption; e.g.: Minn. Gen. St. 1913, §§ 8439, 
in the Codes founded Oil Field's Draft New York 8440 (production, before officer taking deposi-
Code: Cal. C. C. P. lSi2, § 1829 (" A written tion, of account-books or of verified letter-press 
instrument is itself the best possible evidellce copies of letters accounted for, to be equimlent 
of its existence and contcnts"); § 1937 (" The to production at trial, copics being aD.nexed to 
original writing lllllst be produced and the deposition). 
prr)'·ed ", exeept as in C. C. P. §§ 1855, 1919). 3 1860, Hanna, J., in Thornburgh v. R. Co .. 

In Cobb's Georgia Code it is thus phrased: 14 Ind. 499, 501 ('. Upon the introduction of a 
Rc,·. C. 1910, § 5828 ("Generally, the original record it is usually read to the jury by the wit-
writing lllust be produced and its execution ness who· may have it in charge, or by some 
proved. The excepted cases are prescribed attorney who may be engaged in the cause. It 
by law"). is not often, nor is it necessary, in ordinar~' 

For Louisiana, Philippine Islands, and cases, that it should be handed to each juror, 
Porto Rico. sec the note to § 1178, ante. unless in cases when inspection for a particular 

§ 1185. 1 1593, Wymark's Case, 5 Co. Rep. purpose is necessary"). 
75 ("Whcn a deed is in court, one may take • 1897, Mt. Sterling Bank r. Bowen, Ky. 
advantage of it without having it in hand. . . . , 43 S. W. 483 (that the document is in the 
When the deed is by one shewed to the Court, witness' hands is insufficient). 
it is not rcspecth'e as to him, but all others shall • 1874, Hilyard 11. Harrison, 37 N. J. L. 170 
take ad"lllltage thereof"). So for production (plaintiff offered tax warrants and duplicates in 
by the opponent: post, § 1209. evidence at a hearing; an order to deliver them 

'Production before a referee to take testi- to defendant's possee3ion for inspection, held 
mOllY will usually be sufficient: 1873, Bohlman improper; but all order of exhibition for in-
t. Coffin, 4 Or. 313, 316. But otherwise Cor spection in open court or before a court officer 
production before all officer merely taking a or he fore the producing party or his attorne.,· 
deposition, unless a statute expressly gives ex- WIl." held demandable). 
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his right of inspection, wheth('r at or before trial. rests on ot.her principles 
(post, §§ 1261,1857-1861; ante, §§ 753,762). 

(5) The production is not for the benefit of a witness; hence, the document 
need not be perused by a witness or shown to him; except in consequence of 
certain independent principles, as follows: 

(a) The rule (ante, § 1025) that a witness must be asked about a self-con. 
tradictory statement, before the opponent may prove it, has erroneously been 
held by some Courts to require that a writing containing such a statement 
must be shown to him before it is offered in evidence (post, § 1259); 

(b) When a witl1l'SS is asked to identify the signature of a document, the 
document must be before him (on the principle of §§ 653,693, ante), because 
an observation of the specific document, as well as a knowledge of the type 
of handwriting, is neeessary.ti But where the witness has already seen the 
document before testif~'ing, that is sufficient; 7 the usual instance is when the 
doc ment's production for other purposes is excused because of its IOSS.8 

IVloreover, when the witness' testimony does not involve an identification 
of the handwriting of the document, he need not have it before him when 
testifying.9 Whether a document must be .9eni out of the jurisdiction for an 
absent deponent ought to depend 011 the circumstances.1o Statutes often 
provide for sending a will to an attesting witness who testifies b~· deposition.ll 

§ 1186. Production of Origina.l always Allowa.ble. The ruie ig that pro
dul!tionmmt be made; it says nothing, ill itself, as to whether production 
may be made. But it has already been seen (ante, § 1151) that autoptic prof
erence, or production for the tribunal's inspection, of any evidential object is 
always allowablc, in thE; abscnce of any specific rule of policy to the contrar~·. 
If then a party who, under tht! present principle, is exempted from producing 

e 1841. Neale v. McKinstry. j Mo. 128. 132 graphic copy of a record; following HarklesH. 
(witness testifying by depl)sition to a note not Smith and Clark v. Butts; cited more fully 
before him. excluded). alite. § 797. n. 4). 

7 1824. Dartnull v. Howard. Ry. & Mo. 109 1.1809. Amory ~. Fellowes. 5 1\1ass. 219,225 
(where it was Il(!('essary to identify the defend- (" It may not be necessary to send the will 
ant as one who had signed an answer in Chun- back after it has /)een filed here. to obtain 
eery not produced. a pel"8on who had examined the testimony of the subscribing witnesses .... 
the signature was allowed to testify. without But a case may be so circumstanced that 
having the writing before him). the will must be sent back to the subscribing 

I 1849. Segond t·. Roach. 4 La. An. 54; witnesses "): 1854. Commercial Bank v. Union 
1888. Vye r. Alexander. 28 N. Er.89.95; 1889. Bank. 11 N. Y. 203. 209 (draft shown by copy 
Alexander v. Vye. 16 Can. Sup. 501 (Gwynne. in the dl'position·interrogatories: .. a party 
J .• diss .• quoted ante. § 097); 18~0. Hlllifax is never called upon to risk the loss of valuable 
Banking Co. v. Smith. 29 N. Br 402. 409 original papers. hy annexing them to a com-
(Vye 11. Alexander approved; here. a writing mission to be transmitted to a distant Stare 
not produced. but admitted to be genuine). or country for execul.ion ") • 

• 1902. Harkless v. Smith. 115 Ga. a50. 41 11 Cal. C. C. P. 187'2. §§ 130S. 1310 (see 
S. E. 634 (a decd-copy may be used for a depo- quotation post. § 1304); Colo. Compo L. 1921. 
sition. where the witness sp('ak~ only to the § 520;: D. Col. Code 1919. § 132; JfiJJs. 
consideration of the deed as identified by its Code 1900. § 1994. Hem. § 1659; Mo. He\·. 
tenor); 1899. Clark 1'. Butts. 78l\.finn. 873. 81 St. 1919. § 520; N. Y. St. 1913. C. 412. p. 871 
N. W. 11 (whether a name was in a deed hefore (amending C. C. P. § 2618). R. I. Gen. L. 
execution; deed need lIot b.: shown to witness; 1919. C. 310. § 15; Va. Code 1919. § 5252. 
otherwise perhaps for expert opinion to altern. Compare the case!! as to photographic COpiES 

tion). 1915. Peters v. Lohr. 35 S. D. 372. of documents submitted to handwriting wit-
152 N. W. 504 (deposition based on a photo- nes!!es: ante. § 797. post. §§ :WlO. 2019. 
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§§ 1177-1282] WHAT IS PRODUCTION § 1186 

a document in proof of its contents, and might prove them by copy if he 
wished, prefers nevertheless to produce and show the original, he may of 
course do so. 

This principle seems obvious enough, but it has constantly to be pointed 
out anew by the Courts: 1 

ISiS, C .... \lPBELL, J., in Clymer \'. Cameron, 55 Miss. 593, 595: "It is only as a substitute 
for the original that a cop~' is ever admitted. The original is always the best evidence, 
and it is only because of the impossibility or inconvenience of producing the original that 

§ 1186. I .4ccord: ESOLAND: 1720, Broeas 1878, Miller v. Iiarrington, 61 Iru!. 503, 508 
v. Mayor, 1 Stra. 307 (municipal corporate (same): 1880. Jones 1>. Levi, 72 Ind. 586, 
records). 591; 1881, lies v. Watson, 76 Ind. :!59, 360: 

CANAD ... : 1841, Linton 1'. Wilson, 1 Kerr 1881, Hall v. Bishop, 78 Ind. 370, 372: 1883, 
N. Br. 223, 232, 241, 245 ("When a statute Anderson v. Ackerman, 88 Ind. 481, 492: 
says that a copy shall be e\'idence, I cannot Ka7l8as: St. 1905, c. 323 (Quoted post, § 1225. 
think that it excludes the original unless it n. 1: nothing therein "shall prevcp' tp(' pro-
expressly says the copy shall 00 the only duction of the original"); Louisiana: 1817. 
e\·idence"). Baudin v. Pollock, 4 Mart. 613 (notary's 

UNITED STATES: Federal: 1903, Bradley records): 1827, Priou t·. Adams, 5 Mart. N. s. 
T. Co. v. White. 58 C. C. A. 55, 121 Fed. 779 (J91: Maine: 1874, Sawyer v. Garcelon, 63 
(court files); U. S. St. 1904, April 19, c. 1398, 1\Ie. 25 (record of conviction: "strictly speak-
8tat. L. \'01. 33, p. 186, Code § 683 (original ing. it is the best and only original evidence 
applications, etc., in the land office, may be of the facts recited in it; a verified copy of the 
produced: cited more full~' posl, § 1676, n. record. though admissible, is still only second-
9): Alabama: 1Sl2, Lawson v. Orear. 4 Ala. ary e\;dence"); Massachusetts: 1839, Brooks 
156, 158 (Court record books); 18H, Carwile t'. Daniels. 22 Pick. 498. 500 (r('col'd of a court-
v. House, 6 Ala. 710, 711 (execution); 1887, martial's proceedings); 1850. Odiorne v. 
Stevenson v. Moody, 85 Ala. 33. 35, 4 So. 595 Bacon, 5 Cush. 185, 190 (record of a probate 
(Probate Court record); Colorado: 1900, court: a statutorv sanction for attested copies • 
McAllister v. People. 21> Colo. 156,63 Pac. 308: does not prevent the original's use); 1850. 
Connecticut: 1858. Gray v. Davis, 27 Conn. Greene 1'. Durfee. (J Cush. 362 (bankrupt's 
447, 454 ("The object being to lay before the order of discharge): 1859, Day v. Moore, 
triers the real content.~ of the record, it would 1:3 Gray 522, 524 (original writ, return. and 
be absurd to hold that the best Possible evi- execution):.M iehioan: 1856. Lacey v. Davis, 
dence, when adduced, should 00 excluded 4 Mich. UO. 150 (deed recorded); Mississippi: 
because inferior evidence by copy would be 1878, Clymer 1'. Cameron. 55 ... nss. 593 (ofli-
admissible"): Florida: 1903, Ferrell v. State, cial record of tax-sales); Millsouri: 1907, 
45 Fla. 26, 34 So. 220 (record of marriage Carp v. Queen IllS. Co.. 203 Mo. 295, 101 
license): 1921, Wenske v. Salley. 82 Fla. 224, S. W. 78 (judicial record); New York: C. P. A. 
89 So. 653 (original record of chancery suit, 1920, § 394 (docket of justice in adjoining 
admitted); Georoia: 1855, Dobbs v. Justices, State may be produced, if properly authen-
17 Ga. 624, 629, 1884, Rogers v. TiIlman, ticated by justice's oral testimony); ,\'orth 
72 Ga. 479, 481 (record of Court of another Dakota: 1913, Harmening v. Howland. 25 
county, admitted: "a certified cop~' of this N. D. 38, 141 ~. W. 131 (U. S. land-office 
record could not have been higher or better records): Ohio: 1833, Winthrop v. Grimes, 
evidence than the original"; but compare the Wright 330: 1829. King T. Kenny, 4 Oh. 79, 
Georgia cases infra, note 4); 1907, Sellers D. 83 (highway commissioners' records): 1867. 
Page, 127 Ga. 633, 56 S. E. 1011 (record of Sheehan v. Davis. 17 Oh. St. 571, 580 (deed), 
same court): Illinois: 18iO, Willoughby 1'. PenMylrania: 1826, Eis;!nhart v. Slaymaker. 
Dewey, 54 Ill. 266, 2B8 (original justice's 14 S. &: R. 153. 155: 1851, Garrigues v. Harris, 
docket); 1875, Stc\'ison v. Earnest. 80 Ill. 16 Pa. St. 344. 351; 1856, Miller 11. Hale, 26 
513, 517 (records of Court: general principle Pa. St. 432, 435 (asses~ment book); Texas: 
affirmed): 1886, Taylor v. Adams. 115 III. 570, 1856, Houze t'. Houze, 16 Tex. 598, 601 (judi-
573, 4 N. E. 837 (foreclosure proceedings); cial record): 1904. Manning v. State, 46 Tex. 
Indiana: 1860. Wiseman v. Risinger, 14 Ind. Cr. 326. 81 S. W. 957 (judicial record), Vir-
461: 1865, Green v. Indianapolis, 25 Ind. 490, oinia: 1:1'38. Bullard t'. Thomas, 19 Gratt. 
492 (proceedings of a municipal corporation) : 14. 18 (order-book from another Court). 
18;4, James v. Turnpike Co., 47 Ind. 379, 381 JrMhiIllJI01t: 1902. Smith 1'. Veysey, 30 Wash. 
(articles of association): 1876, Britton 11. 18. 70 Pac. 94 (homestead declaration), 
State, 54 Ind. 535, 541 (justice's judgment): Wi8co1lsin: 1867, Weisbrod 11. R. Co., 21 
1878, Kennard v. Carter, 64 Ind. 31, 40 (same) : Wis. 602. 616. 
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§ 1186 DOCUMENTARY OlUGINALS [CHAI'. x..XJCIX 

a copy is admitted in its stcad in any ('usc ... , ft is because the original is evidence that 
a copy may be received; and it is always allowahle to introduce an original record where 
it can be produced." 

The same principle allows the production of the rccord~book of recorded or 
registered deeds, so far as it may be regarded as an original with reference to 
certified copies of it; 2 but here the question may further arise how far the 
registration is authorized by law, and how far even the record-book as only a 
copy of the original is admissible; so that other principles (post, § 12:H) must 
be understoorl to be equally involved. 

In a few instances, original public record.'] ha\'e been excluded; but those 
rulings may be attributed to one of four special considerations: (1) If the 
law forbids the removal of a document from a public office to produce it in 
court is to produce evidence obtained by a rio/alion of the lall). This, how
ever, is generallv regarded as no objection to the reception of evidence, and - . 
therefore should not in itself exclude a public document thus iIlegall~' re-
moved.a (2) Irrespective of any specific prohibition against removal, it has 
been thought b~' a few Courts that the policy of pre,Yen-ing public records from 
loss or injuQ' (post, § 2182) may be incidentally enforced b~' refusing to accept 
the original when removed from its proper place and offered in cyidence.4 

(3) In some instances the exclusion is apparently due in part to the thought 

• Ala. 18Ba. Huckabee v. Shepard. 75 Ala. .Johnson Il. Drew, 34 Fla, 130. 15 So. 780 (rec-
342,344 (register of a deed); 1887, Ste\'en!lOn ord-book not admitted). 
v. Moody. 85 Ala. 33. as. 4 So. 595 (record-book 'Sec the cases collected under the geners! 
of exemptions keIlt in Probate Court); 1891. principle, P08t. §§ 2182. 2183, and the statutes 
Jones Il. Hagler. !l5 Ala. 529, 5a2. 10 So. :J45 collect;ld post. § 2373. 
(record of deed); 1892, Cofer t'. Scroggins, 98 • Georgia: 1892. Tharpe v. Pearce, 89 Gs, 
Ala. a42. :J45. 1a So. 115 (Harne); 1895. Gay t·, 194. 15 S. E. 46 (Alabama justice's docket. 
Rogers, 109 Ala. 626. (;29. 20 So. 37 (mortgage pro"ed by himself. I1I)t admitted); 1896. 
record-book); Cal. C. C. P. 1872. § 1951. as Ellis 11. Mills, 99 Ga. 490. 27 S. E. 740 (s 
amended l\Iar~h 1. 188!! (record of recorded plea and answer from another Court of the 
instrument); Colo. 18n. EYRter v. Gaff. 2 Colo. same county; excluded; Atkinson. J,: "The 
228. 230 (deer! record-book); Ga. 18!!8. Hich- answer to this is that the law has pointed out 
ardson r. Whitworth. lOa Ga. 741. 30 S. E. 5/a one method of authentication only, and the 
(re-record-hook); Ind. 1872, Bowers t'. Van Courts arc not at liberty to recognize an en-
Winkle, 41 Ind. 4a2. 4a5 (deed-record); 1874, tirely different manner of proving records. 
Patterson r. Dallas. 4(; Ind. 48 (same); 1881, Aside from this. however, upon considerations 
Lentz t·. Murtin. 75 Ind. 228. 2a5 (same); of publie policy. original documents should be 
Mo. 1887. Smiley v. Cockrell. 92 Mo. 105. 112. excluded in courts other than those in which 
4 S. W. 44:3 (deed-record); Pa. 1840. Harvey they arc rendered. otherwise the temptation to 
t'. Thomas. 10 Watts 67. 76 ("The words of attorneys and officers of the court to withdraw 
the law arc that copies of the deeds. etc.. from the files original records for the purpose 
arc to he e\'idence; now the record-hook is of using them as e\'idenee in distant portions of 
a copy of the deed or it is nothing; ..• copieij the Stute might lead to their loss or destruction. 
from the record. or the record. ha.ve always and thus produce unnecessary confusion in the 
heen admitted as e\idence "); P. /. C. C. P. keeping of those things which should stand 
1901. § :331; 8. Car. 1897. State v. Crocker. as permllnent memo.rials of the acti(ln of the 
49 S. C. 242. 27 S. E. 49 (distinguishing Duren several courts"); 1902. Daniel v. State. 114 Ga. 
". Sinclair. 22 S. C. a61. on the ground that the 533. 40 S. E. 805 (county commissioners' ree· 
statutory requirement oJf 10 dars' notice. ords. held improperly proved by original min-
post. § 1225. applied properly to cp.rtified utes); Tennessee: 1833. Nichol to. Ridley. 
copies only. lind not to the record itself. and 5 Yerg. 6a. 65. semble (original papers of judi-
that in that case no proof of loss was mllde; cial records. not to be used because of danger 
Junes. J .• (liss.). to records). 

Contra: 1859. Hanson v. Armstrong. 22 Compare the similar cases cited p08t. 
III. 442, 445 (record-book rejected); 1894, § 2182. 
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§§ lli7-1282] PRODUCTION AND AUTHEXTICATION § 1186 

that the genuineness of the original can not be as safely proved by a stranger 
bringing in the records, as by a clerk certifying to a copy in his office with 
the records in their place; 5 but this consideration is apparently influenced 
by other principles concerning Authentication (post. §§ 12i8, 2158), and 
can have no proper bearing on the propriety of using the original when prop
erly authenticated. (4) Finall.'·, the exclusion has sometimes been due to a 
misunderstanding of the purpose of statlltes making certified copies evidence.6 

Such statutes aim usuall,\' botll to dispense with the original's production 
(post, § 1218) and to qualif,\' the recording clerk to be a hearsay witness to 
the execution of the original (post, § IBii), in other words, to supply addi
tional kinds of evidenee. It is tllCrefore a total misapprehension of their 
meaning to rule that, because they merel.'· make copies admissible, there
fore originals are not made evidence; they are not expressly so made by 
the statute, because they were admissible already without tile statute.7 

§ 1187. Dispensing with Authentication. does not dispense with Produc
tion. The Authentication of a document (post. §§ 2129-2169), i.c. proof that 
it was executed as it purports to be, is often dispensed with, by statute, where 
the opponent, by failing to traverse its genuineness, is taken as having ad
mitted that fact. .1'evertheless. the rule requiring Production still applies 
and must be satisfied.1 

§ 1188. Dispenaing with Production does not dispense with Authentica
tion. Conversely, the satisfaction of the present rule, b.'· some eireumstance 
dispensing with Production, leaves it still necessary to autllenticate the 

I The following cases may he thus explained: 
1883. Bigham v. Coleman. 71 Ga. 17(1. 192 
(record of court in uIlother county, prund by 
attorney. excluded; obseur!'); lUOl. Cramer 1'. 

Truitt. 113 Gu. U67, a9 S. E. 4SU (original 
r!'cord from superior co~rt. not rereh'able ill 
justice's court. where not admitted genuine) : 
1901. State v. Chancy. 93 Md. 71. 48 Atl. 10.')7 
(original affidavit before justi<"e on bastardy 
charge, held improperly transmitted to circuit 
court); 1855, Wallis 1'. Beauchamp, 15 Tex. 
305. semble; 1883. Hardin t'. Blackshear. 60 
Tex. 132. 135. 

I ISOU. Burdon v. Rickets. 2 Camp. 121. note 
(a statute made the copy of a contract of pur
chase of a land-tax title e\;dence; held, that 
the original was not thereby made evidence) ; 
1897. Belt v. State. 1O:~ Ga. 12, 29 S. E. 451 
(original declaration and judgment in another 
trial. excluded. because the certified copy was 
.. primary e\'idence "). 

'Distinguish, however. the Hearsay ques
tion; e.o. if the question is whether a tax-as
sessor's list is admissible. the first question 
is whether the assessor's official a.~sertion not 
made in <'Jurt is admissible. under the Hearsay 
rule (post. § 1(40); if it is. then. so far as the 
present principle goes. the original list may be 
produced. even though a statute declares the 
official list pro\-able by copy. 

Distinguish also the question whether 
ballot.1 produced are to he preferred as evidence 
to the finding or certificate of the electioIl 
offirel's who first counted them (post. § laSI). 

§ 1187. I Fed. 1824, Sehree r. Dorr. 9 
Wheat. 558, 563 ( .• The production of the 
originals might still be justly required, to as
certain its conformity with the declaration, 
to ascertain whether it remained in its genuine 
state, to verify the title by assignment in the 
plaintiff, to trace any payments which might 
have been mnde and endorsed, and to secure 
the party from a recovery by a • bona fide' 
holder under 11 subsequent assignment"; 
here said of 11 note); Conn. 1872. ~ew York 
H. &: N. R. Co. v. Hunt. 39 COlm. 75, 80; 
Fla. Fidelity &: D. Co. v. Aultman, 58 Fill. 
228. 50 So. 901 (suit on injunction bond. the 
bond's execution not being denied); Tex. 
1853. l\Into5sy v. Frosh. 9 Te.t. 610. 613 . 

Contra: IS99. Knight v. Whitmore. 125 
Cal. lU8. 57 Pac. 891, semble. For cases under 
Illinois stlltuteS, sec post. § 1225. 

On Iln analogous principle. the applicability 
of the presumption of a lost orant. arising after 
twenty years' possession. does not exempt the. 
dllimant from producing or Ilccounting for a 
specific deed which he also ill\'okes in support 
of his claim: 1845. Reynolds v. Quattiebum. 2 
Rich. S. Car. 1.40. 144. 
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§ 1188 DOCUMENTARY ORIGINALS [CHAP. XXXIX 

absent document, by such evidence of execution as is sufficient according 
to the principles of Authentication (post, §§ 2129-2169); attention has fre
quently to be called to this plain principle. l 

§ 1189. Order of Proof as between Execution, Loss, and Contents. The 
rules for Order of Proof form a scperate body of doctrine (post, §§ 1866-1900). 
But it wilI be here convenient to notice the order of proof proper to satisfy 
the requirements of these two preceding rules when applied to one and the 
same document. 

(1) Execution vs. contents. Where, in consequence of the unavailability of 
the original, the contents are to be proved by testimony, the question whether 
the execution (authentication, or, as it is sometimes put, the existence, or the 
genuineness) of the document should first be shown, or its contents should 
first be shown, is not easy of solution. On the one hand, it is difficult to 

• 
prove, for example, that A executed a deed of certain land, without to some 
extent referring to its tenor to identify it. On the other hand, to allow the 
contents to be first fully set forth and proved invokes the risk of making an 
impression on the jury such as would be improper in case the proof of 
execution later falls to t.he ground. The latter consideration has usually 
been regarded as the more important, at least for the purpose of establish
ing a usual rule; and accordingly it has long been common to say that 

§ 1188. 1 Canada: 1863, Dickson v. M'Far- 682. 22 So. 188 ; Mo. 1852, Perry v. Roberts. 
lane. 22 U. C. Q. B. 539. 17 Mo. 36; 1873. Yankee v. Thompson, 51 

United Slates: Fed. 1897. Carey v. Wi!- Mo. 241,244; ltfonl. Rev. C. 1921, § 10585; 
Iiams, 25 C. C. A. 227, 79 Fed. 900, 908; N. H. 1827. Colby v. Kcnniston. 4 N. H. 
Ala. 1859, Shorter v. Sheppard, 33 Ala. 648; 262,265; 1844, Bachelder v. Nutting, 16 N. H. 
1885. Comer v. Hart. 79 Ala. 389. 394; 1888. 261, 263; N. D. 1902. Garland 1'. Foster Co. 
Potts v. Coleman, 86 Ala. 94. 101. 5 So. 780; S. Bank. 11 N. D. 374. 92 N. W. 452; Ohio: 
Ariz. 1917. Lally v. Cash, 18 Ariz. 574. 164 Pac. 1828. Richmond v. Patterson. 3 Oh. 369 (rec-
443 (libel): Cal. 1853. Sinclair D. Wood. 3 Cal. ord proved by examined CO[l~' must be shown 
98, 100; Cnl. C. C. P. 1872. § 1937; Colo. to have been lawfully kept); Pa. 1845. Flinn 
1873, HobSiln v. Porter. 2 Colo. 28; Conn. v. l\I·Gonigle. 9 W. & S. 75, 76 (" Light evi-
1847. Kelsey v. Hanmer. 18 Conn. 311, 317; dence is sufficient for this purp~se"); 1849. 
Ga. 1858. Heard v. McKee. 26 Ga. 332; 1860. Slone v. Thomas. 12 Pa. 209 (lost note; genu-
Bigelow v. Young. 30 Ga. 121. 124; 1860. ineness not sufficiently evidenced); 1850, 
Oliver v. Persons. 30 Ga. 391, 397; 1888. Porter v. Wilson. 13 Pa. 641. 646 (articles 
Calhoun v. Calhoun. 81 Ga. 91. 6 S. E. 913; of partnership; proof held insufficient); 18;0. 
189S. Dasherv. Ellis. 102 Ga. 830, 30S. E. 544; Krise v. Neason. 66 Pa. 253.258 ("evidence 
Rev. C. 1910. § 5761. P. C. § 1022 ("The exist- of the genuineness of the original ... must 
ence of Ii genuine original is essential to the ad- be of the most positive and unequivocal kind "); 
missibility of a copy"); 1114. 1845. Murray..,. P. 1. C. C. P. 1901. § 321 (like Cal. C. C. P. 
Buchanan. 7 Black!. 549; la. 1862, Corse v. § 1937); S. C. 1818. Howell v. House, 2 Mill 
Sanford, 14 Ia. 235; 1890. Bray v. Flickinll:er. Const. 80. 83; 1830, Stockdale v. Young. 
79 Ia. 313. 314. 44 N. W. 554; Kan. 1893. 3 Strobh. 501. 505. 
Stevens v. State, 50 Kan. 712. 715. 32 Pac. 350; Proof of contents and of execution may of 
Ky. 1818. Embry v. Millar. 1 A. K. Marsh. course come from diJT~renl witnes8eJ1: 1896. 
300; 1821. McIntire II. Funk. Litt. Sel. C. Painter v. Ladyard. 109 Mich. 568, 67 N. W. 
425. 427; 1823. Elmondorff v. Carmichrol. 3 901. 
Litt. 473, 479; 1897. Fox v. Pedigo. Ky.. The following case is peculiar: 1911. 
40 S. W. 249; 1898. Helton v. Asher, 103 Ky. Burgos v. Baez. 17 P. R. 599 (conciliation pro-
730.46 S. W. 22; La. 1831, Thomas v. Thomas. ccedings). 
2 La. o. e. 166. 168; Md. 1840. Boothe v. The judge's ruJing is not conclU8iDe upon 1M 
Dorsey. 11 G. &: J. 247. 252; Minn. 1889. juT'll: 1916, St. Croix Co. v. Sea Coast C. Co .• 
Wakefield v. Day. 41 Minn. 344. 347, 43 N. W. 114 Me. 521. 96 At!. 1059 (alleged lost con-
n; MU8. 1897. Weiler 1'. Monroe Co .• 74 Miss. tract; careful opinion by Savaie. C. J.). 
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§§ 1177-1282] PRODUCTION AND AUTHENTICATION § 1189 

there must first be evidence of execution before evidence of contents is 
offered: 1 

1737, Goodier v. Lake, 1 Atk. 446: "Where an original note of hand is lost, a~d a copy 
of it is offered in evidence t(). serve. any particular PW'Ppscin.a cause, you must shew sUftb. 
cie!lt.probal:iilityto saHsf~; the C~!1lit~a.t.the··oj.iginal note was genujne •. beIore::Y<i~~~ll. i); aliowootoread1hEi-copy:" .. . ..'. - .. ' .'---".' .......... -

··'i826, Kimbcill v~),1orrill, 4 Green!. 368, 370: "When a party, on an issue to the country, 
would avail himself of an instrument in writing, lost by time and accident, he should first 
prove that an instrument was duly executed with the formalities required by law; ... then, 
and not till then, he is permitted to give evidence of its contents." 

Nevertheless, the trial Court ought to have a discretion to allow the evi
dence of contents to come first, where it is more convenient and where an 
assurance is given (on the principle of § 1871, post) that the other proof wiII 
be later put in; and such is the expressed doctrine of some Courts,2 which 
others also would probably recognize on occasion. Moreover, where the 
execution is the real point in dispute, and the jury will have to consider it 
fully in any case, it would always be proper to receive the copy first and 

. then go into the main matter in dispute.3 

(2) Execution YS,-lqs.~. It is difficult to prove that a specific document is 

§ 1189. I ENGLAND: 1696, R. 1'. Culpepper. (like Cal. C. C. P. § 1937); Pa. 1899. Mc-
Skinner 673 (though a copy is receivable ... yet Kenna v. McMichael. 189 Pa. 440. 42 Atl. 14 
they never permitted it except it be proved (will; some evidence of eltecution required 
that there was such a deed executed"); 1749. first); S. C. 1830. Stockdalev. Young.3Strobh. 
Whitfield v. Fausset. 1 Yes. Sr. 387 (L. C. 501. 504 (first existence and execution, then 
Hardwicke: "The law requires a proper foun- loss. then contents); 1895, Hobbs v. Beard. 
dation to be laid; ... first. ro prove that 43 S. C. 370. 21 S. E. 305 (first loss. then 
such a deed once existed "): UNITED STATES: execution. then contents). 
Col. C. C. !'. 1872. § 1937 (nfter proof of • 1872. Groff Il. Ramsey. 19 Minn. 44. 60 
loss ... together with proof of the due execution (the order of proof is in the trial Court's 
of the writing". the contents may be evidenced) ; discretion). 1910. Felker v. Breece. 226 Mo. 
De .. 1855. Bartholomew t'. Edwards. 1 Houst. 320. 126 S. W. 424: 1827. Allen v. Parish. a 
17, 25 (first. existence. then loss, then con- Oh. 107. 121 (the regulnr order should be dis-
tents); 8. c. 1 Houst. 247. 250 (same: the tinct. existence. execution. Joss. and con-
first two being proved to the Court): Ga. tents: but nt times it may be convenient to 
Rev. C. 1910. § 5761 (but slight evidence go into all at once, good opinion). 
suffices. where nr. "direct issue" is made); , 1870. Stowe v. Querner. L. R. 5 Exch. 155 
1896. Baker •. Adams. 99 Ga. 135. 25 S. E. 28 (action on a policy of insurnnce, plea. no policy 
(the original lost. and the maker having testi- made: to show the terms of the policy. a.s.9PY 
lied to its authenticity, a copy was received) : of the document, already admitted by the de-
1898. Hayden v. Mitchell. 103 Ga. 431. 30 Ceriilrint'to be a copy. was received without 
S. E. 287 (execution and existence must first be . preliminary settlement by the judge of the ex' 
shown); 1898. Smith v. Smith. 106 Ga. 303. ecution of an original. because ihat execution 
31 S. E. 762 (must show not merely existence. was the main issue: Bramwell. B.: .. The dis-
but due execution); )900. Garbutt L. Co. IJ. tinction is really this: Where the objection to 
Gress L. Co .• 111 Ga. 821. 35 S. E. 686 (same) : the reading of a copy concedes that there was 
1900. Gibson r. Thornton. 112 Ga. 328. 37 primary evidence of some sort in existence but 
S. E. 406 (same): Iii. 1861. Dickinson v. defective in some collateral matter - as. for 
Breeden. 25 Ill. 186 (existence of original must instance, where the objection is a pure stamp-
first be proved); 1866. Deminger v. McCon- objection • the judge must. before he admits 
nell. 41 Ill. 227. 232 (intimating that the statute the copy. hear and determine whether t.he oh-
of 1861. post. § 1225. was passed to obviate jection is well founded. But wbere the ohje,-
the effect of the preceding ruling); 1866. tion goes to show that the very substratum and 
Fisk v. Kissane. 42 Ill. 87 (declaring that fOundation of tbe:Sll\isiiofii~tio'n ia·wririlmg;-the 
the same affidavit or testimony used to prove judgemust notckcige upon.·the -mattcr;'out re-
loss need not speak to the existence~ 01f05tSShC Cth·eieV~u~~~:c)~.·PY. ___ AQ~J.~_aye_thc ~ai;ll q~~st.~~~Jo 
original); Mont. Rev. C. 1921. ¥ • 'J 

~ ~ ..... ,.-.. 
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lost without referring to some extent to its existence and its genuineness as 
existing. On the other hand (it is argued), to prove the existence and exe
cution of a specific doculllent, before it appears that the document cannot be 
produced, is on principle impropel'. These conflicting considerations have 
led to opposing rulings; by some Courts it is said that c\·idence of existence 
and execution must come before evidencc of loss; 4 and b~' some the oppo
site order is laid down; 5 while sometimes it is properly left to the trial Court's 
diseretion.6 The problem may more easily be solved by noting the dis
tinction between existence and execution; e.g. suppose A to be testifying 
to the loss of a deed of BJackacre purporting to be signed h~' X; while on 
the one hand it is not necessar~' for this purpose first to prO\'e that X did 
sign it, yet on the other it may be impossible for A to describe what is lost un
less he does refer to the purporting signature; in other words, proof of 
the existence of a document bcaring certain features is IlccessaQ' and proper 
before it can be shown lost, but proof of its due execution is not necessary 
or proper until after a showing of loss. 

(3) Lo.~.~ \'s. content..'!. That a specific docliInent was lost can hardl~' be 
shown without some general reference to its tenor; nevertheless, the rule 
being clear that the contents cannot be proved bj' testimony until loss or the 
like is shown, the reference to the tenor of the document in proving its 105s 
must be no more than is necessary to describe its general features. It is 
always possible, however. for the trial Court, on the assurance (post, § lSi!) 
that loss will later be proved, to admit first the testimon~' to the document's 

-contents.' 
§ 1190. Production made; maya. Copy aleo be offered '1 If the rule is 

satisfied by the original's production, maya copy also be used? On principle, 
it may; for the principle requires merely that the inspection of the original 
be made as the preferred source of evidence, and does not exclude other 
competent evidence. Ordinaril~', a Court would probably exclude a copr as 
superfluous. l But where a cop~' was in effect valuable testimony to the 

• 1886. Terpening r. Holton. \) Colo. 30G 
(proof of exccution. then of loss. here allowed) ; 
1851. Porter 1'. Fl!rgu80n, 4 Fla. 102, 104. semble 
(existence. then loss); 18a7. Mattocks v. 
Stearns, 9 V t. 326. :334 (the uHlml order of 
c\-idence is first the proof of existence. and 
then the proof of una v:dlabiJity; no decision 
given as to possible reasons fol' a reversed 
order). 

&1901, Laster v. Blackwell, 128 Ala. 143,30 
So. 663, 1832, Shrowdcrs v. Harper. 1 Harringt. 
Del. 444 (loss first. thcn execution and con
tents) ; 1837, Hutchinson v. Gordon. 21 
Harringt. 179. semble (same); 1844. State v. 
McCoy. 2 Speer S. C. 711. 714 (a question 
whether t!le ,,;tness had seen a certain power 
of attorney. excluded; rule repudiated that 
existence and execution must he shown before 
loss); 1858. Bateman ". Bateman. 21 Tex. 
432 (loss, then existence and contents. here 

allowed); and compare some of the citations 
supra. note 1. 

• 1848. Fitch v. Bogue. 19 Conn. 285, 290 
(the order of proof. as between existence and 
loss, is not fixed, but depends on the case). 

1 E.o.: Cal. C. C. P. 1872. § 1937 (quoted 
supra. n. 1); Mont. Rev. C. 1921. § 10585 
(like Cal. C. C. P. § 1937); 1880, Cro~s t. 
Williams. 72 Mo. 577. 579 (allowing proof of 
contents. then of loss); and compare the ci
tations S/Lpra. note 1. 

For the question whether an_QPl'one.tJfs 
destruction of a document is an admi8sio,n. of its 

-' .- - '. 
terms as the proponent claims them, WIthout 
further, evidence on his part:·sec'iinle. § 291. 

For the question" at'wllat stage the oppo
lIent's evidence may be put in on the question 
of loss. etc .• see post. § 1870. 

§ 1190. I 1828, Dean v. Carnahall, 7 Mart. 
1'1. s. 258. 
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terms of the original -for example, where the original is claimed to have 
been altered sin(;e the time when the copy was made it might properly be 
received.2 

§ 1191. Production may be Excused, when Contents are not in Dispute. 
What is most needed to-ciaY, for this rule in general, is flexibility. 'l'his • • 
could be given by the following provision (in analob''Y to the time-honored 
provision, post, §§ 1294-129G, for the attesting-witness rule): Production 
of thc origillalmay be dispell,Ycdwith, in the trwl Court's di.Ycretion, whcnever 
in the caBC 'in hand the opponent does not bOlla fide disputc the contel~t8 of the 
doculllcnt and I/O othcr1l8ejul purposc w-ill be .verved by requiring productioll. 

The general rule, sound at heart as it is, tends to become en rased in a stiff 
hark of rigiditr. Thousands of times it is enforced needlessl~·. Hundreds 
of appeals are made upon nice points of its detailed application which bear 
no relation at all to the truth of the case at bar. For this reason the whole 
nile is in an unhealthy state. The most repugnant features of techniculism 
(allte, §§ Sa, 21) are illustrated in this part of the law of Evidence. 

The above proposed measure would l:ien'e to restore health to the rule. 
:\. brief colloqur between the trial judge and counsel would reveal whether 
the strict enforcement of the rule was needed for the protection of either 
part~'. If not, production of the original would be dispensed with. 

In several Canadian prO\'inces, the principle of una\'ailability has been 
abandoned, for certain documents in which ordinarily no real dispute arises. 
This measure is a sensible and progressive one and desen'es universal adoption 
(posf, § 1223). Its essential feature is that a cOPlI may be 1l,Yed unconditionally, 
if the opponent has been ginn an opportunity to inspect it. Similar 
statutes but not permitting unconditional use, exist in many States for certain 
classes of documents required to be filed before trial (p08t, § 1848). 

(c) "Unle88 it i.y not feasible" 

§ 1192. General Principle; Uns.vailability of the Original; Proof to the 
Judge. (1) The essential principle of preferred evidence is that it is to be 
procuI'l'd and offered if it ('(lIl be lwd (anfe, § 1172). That thought dominates 
both the present rule preferring production of the document itself and the 
ensuing class of rules preferring one kind of witness to another kind (po8t, 
§ 1286). The thought is here not that a certain kind of evidence is abso
lutely necessary, but that a certain kind is to be used if it is available. If 
it is not available, then it is not insisted upon: 

1831, PORTER, .J., in Tl/Omas Y. Thoma,y, 1 La. 166,168: "That rule which is the most 
universal, namely, that the best evidence the nature of the case \\'ill admit, shall be pro-

t 1902. Hong Quon v. Chea Sam. 14 Haw. whether the plaintiff or the defendant was 
276 (like Walker ~. Walker. posi. § 122G. 11. hound to explain); 1853. Foulke to. Bray. 1 
7); 1847. Wilhur v. Wilbur. 13 Mete. 1\la58. Wis. 104 (judgment); and caws cited po .• t. 
405 (the plaintiff offered a copy of an exeeu- § 122G. n. 7. 
tion-lc\'y; the defendant produced the origi- Compare the use of photo(lTaphic enlarge-
nul containing alterations; the question was menl8 0/ handwriting. ante. § 797. 
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duced, decides this objection; for it (the rule) is only another form of expression for the 
idea that when you lose the higher proof you may ofl'er the next best in your power. The 
case admits of no better evidence than that which you possess, if the superior proof has 
been lost without your fault. The rule does not mean that men's rights are to be sacrificed 
and their property lost beeause they cannot guard against events beyond their control; 
it only means that, so long U!I the higher or superior evidence is within your possession or 
may be reached hy YOIl. YOII shllll give no inferior proof in relation to it." 

GeorlJia. Revised Code 1910. § 5759: " In order to admit secondaryevidenee, it mUdt 
appear that the primary evidence for some sufficient cause is not accessible to the dili
gence of the party." 

The various c1asseg of cases with which the following sections deal are but 
related instances of this ~eneral feature, that production of the writing 
itself is not requircd if production is under the circumstances not feasible. 
That the document is lost, detained hy the opponent, heM by a third person, 
ph~'sieally irrcmovable. Ic~alIy irremo\'able. practicall~' irremovable, or other
wise unavailablc without great incom'cnicnee, all these situations rest on 
the general notion that production is not fcasible. 

(2) II i.~toricall!l. this liberal and rational principle is not of ancient date. 
The more formal notions of thc earlier methods of procedure stood on rigid 
requirements; and the Illodifieations of these came in only gradually. l\Iost 
of tlll'1Il Were work~d out while the doctrine of profert was still in force (ante, 
§ 11 i7). The ~rowth of each one can better be noticed under the respec
th'e heads. It. will be seen that thc profert, or showing of a deed or record in 
court, was dispensable, as early as Lord Coke's time, where the document 
was in the hands of a third person, under certain conditions (post, § 1211), 
or where it was detained in the eustody of the law (post, § 1215), or where it 
had been destroyed b~' fire; but this lust was an innovation of serious im
portance (post. § 119:3); and the ordinary ease of a lost document, i.e. one 
not demonstrably dcstroyed but simpl~- not to be found, was not fairly settled, 
as dispensin~ with production, until the late HOOs (po,~t, § 1193). 

(3) The determination of this preliminary fact of unavailabilit~· i~ 
for thc jlldgr, not the jury, upon the general principle (post, § 2550) that 
question!' of fact preliminary to the admissibility of evidcnce are for the 
judge.! 

§ 11 D:t (1) LOBS or Destruction; History. It was apparently a etep of 

§ 1192. 'Ena. 1840. Smith r. Slcap. 1 
C . .\ K. 48; U. S. Ala 1S58. GIa~".,J1 r. 
!'ofa.on. 32 Ala. 719; Cal. 1858, B:lI(\ey ". 
l\fc!\fid;\('. 9 Cal. 430. -H9; Conn. lS4h. Fitrh 
,,, BogU(·. 19 Conn. 285. 290; Cia. R('\,. C. 1910. 
U 5759. 5b29; Ill. 1894. Grimcs r. Hilliary. 
150 111.141.145, 3G X. E. 9;7; .\fas$. 1S34. Page 
r. l'ul('. 15 Pick. a"~, :li4; ,\,. Y. 1819. Jack
Mn r. Frier. 16 John. 193.195; Or.,lM80. Hosen
dorf r. Hirschberg. I> Or. 240. 242 (whether the 
original is lost, is for the Court; 'whcth('r the 
copy is correet, .for the jury). />r'. C. IS:H. 
Eure r. Pittman. 3 Hawks 364,371. 375 (wherc 
the lCeondary c\idence. together "ith the 

"yidenee of loss or suppression. was condition
nlly hilt improperly lIubmitted to the jury); 
ISH. Kell~' r. Craig. 5 Ired. 129. 133, Pa. 1!i50. 
Porter ~. Wilson. 13 Pa. St. 641. 646: Tmn. 
IS53. Tyree ~. Magness, I Sneed 276, 277. 
IS70. Southern Exprcss Co. r. Womnrk. 1 
Hl'illk. 2.'>6. 262 (thus the ruling is prcsumed 
'·orreet. if the e\-id('ncc of loss is not embodied 
in the r('('ord of ('\idcnce). 

As to the proper btagC for introduclDg the 
oppone,Il'tr cridence. SCI.' posl. § 1870. That 
the trial Courftr di8cTclion governs thc 8Um

deney of proof of loss, !leC posl, § 1UI-!_ 
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some ('on sequence when in Hi 11, in Dr. Leyfield's Case, l the Court resolved 
that" in great and notorious e",."tremitics, as by casualt~· of fire ", profert of n 
deed might be dispensed with. Even tJlis concession had to be enforced. 
during the ensuing century, by repeated rulings; anrI other instances of 
equally "great and notorious extremit~· " with fire, such as robber~" were 
added only slowly.2 In these preccdents, the "loss" of a document is fre
quently mentioned as equivalent to destruction by fire, in serving as an ex
cuse; but the term evidentl~· signified either an actual destruction or a dis
appearance through the acts of other per~ons, and not merely a disappearancc 
through the party's own negligence or a mcre impossibility of discovering 
a mislaid document; for the treatise-\\Titers all through the 1700s,3 and even 
later,4 predicate of such an excusing loss that it mllst be without the party's 
fault or negligence and not a m~rc case of inabilit~· to find. It is not until 
the decision of Read v. Brookman, in 1789,6 tJlat all cases of genuine loss are· 

§ 1193. 11611, Leyfield's Case, 10 ("0. 88, deed. copy allowable; but otherwise of a 
92 ("Yet in great and notorio.Js extremities. as bond); 1754, Saltern v. Melhuish. Ambl. 247 
by casualty of fire, that all his evidellces were ("a reasollable account of the deed being lost or 
burnt in his house, there, if that should appear destroyed" ~uffir~~)' 1774, Mayor of Hull r. 
to the Judges, they may. in favor of him who Horner, COWl'. 1O~ (Mansfield. L. C. J.; lost 
has so great a 105s by fire, suffer him upon the deed; copy admitted). 
general issue to prove the deed in c\;dl'nce to The history can be further seen in other 
the jury by witnesses, that affliction be not linl's of cases cited in Professor Ames' article, 
added to affiiction"). "Spcdalty Contracts and Equitable De-

I Ante 1661. Anon., Jenkins 19 ("In cases fenct's". Harmrd Law Re\;ew. IX, 49 (1895). 
where ~harters have been lost bv firl', burning I Ante 1726. Gilbert. E\;dence, 95 ("a man 
of houses, rebellion, or when robbers have de- cannot make his own fault in losing of the 
stroyed them, the law in such cases of necessity deeds any part of his excuse"; but to prove 
allows the proof of charters without shewing them "burned with fire" suflices); ante 1767, 
them. 'Necessitas facit licitum quod alias non Buller. Nisi Prius. 252 (" no party shall take 
est licitum' "); 1664, Knight v. Danler, Hardr. advantage of hi. own negligence in not keeping 
323 (a burnt record of conviction; other e\;- of his deeds. which in all cases ought to be 
dence admitted. the com;ction not being the fairly produced to the court "); 1765, Black-
main issue); 1696, R. v. Culpepper, Skinner stone. Commentaries. III, 368 ("if that be 
673 (" in the case of a dl'Cd lost or burnt they positively Ploved to bl' burnt or destroyed (not 
would admit a copy or counterpart of thc con- rel);ng on any loosl' negative, as that it cannot 
tents"); 1696, L~'Ilch v. Clerke. 3 Salk. 154, be found. or the like) ", then production is 
Holt, C. J. ("burnt or lost"; production CJ:- excused). 
cused); 1697, Barley's Case. 5 Mod. 210 (lost • 1810, Swift. E\;dence, 31 ("loss or destruc-
deed; production excused); 1699, Mcdlicot r. tion... by accident. without any fault on his 
Joyner. 2 Keble 546, 1 Mod. 4 (a dCl'd bUlllt, part"). 
prilduction excused); 1699, Underhill v. Dur- • 1789. Read r. Brookman. 3 T. R. 151 (a 
ham, Freem. 509 (a survey burnt in the great demurrer to a plea. excu~ing profert on the 
fire of wndon; copy admitted); 1711. Sir E. jl;round that it was "lost and destroyed by timl' 
Seymour's Case. 10 Mod. 8 (if lost" by ine\;- and accident". was overruled. Buller, J.: 
table accident", pro\'able by copy); 1722, .. The rule laid down by Lord Coke (in Ley-
Robinson 1.'. Da\;s, 1 Stra. 526 (robbery of a field's Case) extends to all cases of extreme ne-
document in the mail ; copy allowed); 1740, ce,;sity; tho81' which he mentions are only put as 
Villiers r. Villiers, 2 Atk. 71 (Hardwicke. L. C.. instances; and wherever a similar necessity 
allows an exemption in case of a loss and of exiats the same rule holds. . •• It was said 
proof of "the manner of its being lost; unless that the plaintiff was not without remedy, for 
it happens to be destroyed by fire. or lo~t by that a Court of Equity would gi\'e him relief. 
roboory, or any unforeseen or unavoidable But that argument is no anSWl'r in a Court of 
accident, which are sufficient excu9CS of them- Law; we arc not to consider what n Court of 
selves"); 1744. Omichund 1.'. Barker. 1 At).:. Equity in thl' plenitude of its pow,'r may do"); 
21. 49 (Hardwicke, L. C.: "Where the original 179li. R. ,'. :\Ietheringham,6 id. 566 (loss of an 
is lost. a copy may be admitted"); 1744. order of remo\'!!1 of a pauper: oral proof al-
Snellgrove v. Baily, 3 Atk. 214 (upon loss of a low('d). 
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assimilated as instances of a general principle. From the time of that de
cision, the rule that an actual loss of any sort, making the document practi
cally unavailable, sufficcs to excuse productioll, spems to lJaye been fuIl~' 
accepted by the profession.1i 

§ 1194. Same: General Tests for Sufficiency of Proof of Loss; Trial Court's 
Discretion. In strictness, no doubt, a "destruction" signifies that the thing 
no longer exists, while a " loss" signifies merely that it cannot be discovered. 
Nevertheless, for practical purposes, the t\\'o come together for consideration 
in this rule. In the first place, t11C mOlllent that the destruction becomes 
questionable at all (i.e. when not proved b,Y eye-witnesses of a burning or 
tearing), the jllquir~' is raised whether the search for it has been sufficient; 
and, in the next place, the proof of a loss usually carries the implication that 
the thing not found has ceased to ('xist, and thus assimilates the case to one 
of destruction. Thus, the great question to which so many judges have de
voted so I1Juc·h pains the establishment of a test for the sufficienc~' o/' proof 
of loss includes practically not onl~' the cases of loss in the nal'l'ower sense 
but also the cases in ,d1ich destruction is more or less explicitly put forward 
as the reason for non-production.! 

The question thus resolves itself into an inquir~' as to the sufficiency of the 
search,. and the discovery of the island of Atlantis has occasioned no less 
arduolls and no less vain efforts than the attempt to frame a fixed and just 
rule for the conduct of this inquiry. At the outset of the subject, then, it 
should be plainly understood as great judges have so often told the bar, 
and as their successors and the bar have in new generations as often for
gotten ' that there i<J not and camwt be any unit'ersal or fixed nile to test the 
sufficiency of the search for a document alleged to be lost, The inquiry must 
depend entirel~' on tIle circumstances of the case. The following classical 
passages e:\-pound this doctrine in various forms: 

1820, Brewster v. Sewell, 3 B. & A!d. 296; libel for charging the plaintiff with defrauding 
an insurance company; an expired poliey was to be proved; whether the company or the 
plain tilT last had the policy was not certain; the plaintiff and his attorney had searched 
his premises in vain. ABBOTT, C. J.: "All evidence is to be considered with regard to the 
matter with respect to which it is produced. Now it appears to be a very different thing, 
whether the subject of inquiry be a useless paper, which may reasonably be supposed to be 
lost, or whether it is an important document which the party might have an interest in 
keeping, and for the non-production of which no satisfactory reason is assigned. . .. This 
being a case, therefore, where the loss or destruction of the paper may almost be presumed, 
very slight evidence of its loss or destruction is sufficient." 2 

1846, POLLOCK, C. B., in Gathercole v . • 'Jfialt, 151vI. & W. 319,329: "The evidence of Ii 
document being lost, upon which secondary evidellec may be given of its contents, may 

• It hss sometimes been doubted whether a 
lost will or recard was provable with the same 
evidence as other lost documents (past. § 1267). 
A lost neootiable in.'ltrument may be proved by 
copy; but the restrictions that have been CIl

forced in that connection are matters of sub
stantive law (post. § 1197). 

§ 1194. I As pointcd out by Colcock. J .• in 
Peay v. Picket. 3 McCord 318.322 (1825). 

• 1824. Best. J., in Freeman v. Arkell. 2 
B. & C. 494 ("That principle [of relnth'ity] 
is fully established by the csse of Brewster ". 
Sewell "). 
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vary much, accordin):: to the nature of the paper itself, the clIstodr it is in, and indeed all 
the surrounding circumstances of the particular matter before the Court and jury. A paper 
of considerable importall('c, which is not likely to be permitted to perish, may call for a 
much more minute and accurate search than that which may be considered as waste paper, 
which nobody would be likely to take care of." ALDf:USOX, B.: "The question whether there 
has been a loss, and whether there has been sufficient search, must depend very much on the 
nature of the instrument searched for .. " If we were speaking of an em'e1ope, in which 
u letter had been received, and a person said. 'r ha\'e searched for it among my papers, 1 
cannot find it', surely that would be sufficient. So with respl'Ct to all old newspaper which 
has been at a public coffee-room; if the party who kept the public coffee-room had searched 
for it there, where it ought to he if in existence, IIl1d whl're naturally he would find it, and 
SIIYS he supposes it has been taken away by some one. that seems to lIle to be amply sufficient. 
If he had said, 'I know it was taken awa~' by A. B:, thell I should have said you ought to 
go to A. B. and see if A. B. has not got that which it is proved he took away." 

1833. THmIPsoN, J., in MiTWT \'. Tillotsoll, i Pet. !ll): "The rules of cvidence are adopted 
for practical purposes ill the administration of justice. . .. The extent to which the rule 
is to be pushed, in a case like the present, is governed in sOllie measure by circumstances. 
If any suspicion hangs over the instrument. or that it is designedly withheld, a more 
rigid inquiry should be made into the reasons for its non-production. But when there is 
no such suspicion, all that ought to be required is reasonable diligence to obtain the 
original.' , 

ISS0, DEPUE •• J., in Johnson Y. Arnwine, 42 N. J. L. 4.51, 454: "Proof of loss or destruc
tion so fully as to exclude every hypothesis of the e)';stence of :he original is nor required. 
The question is always one of due diligence in the effort to procure the original before 
evidence of its contents is resorted to. As a general :oule the party is expecte,! to show 
that he has in good faith exhausted in a reasonable degree all the sources of information 
and means of discovery which the nature of the case would naturally suggest ancl which 
were accessible to him. If any suspicion hangs over the instrument, or there are ('ircum
stanccs tending to excite a suspicion that it is designedly withheld, the most rigid inquiry 
should be made into the reasons for its non-production ... , No absolute rule has heen 
or can be laid down, defining what search shall be considered as a search prosecuted with 
due diligence. The degree of diligence which shall be considered nccessary in any case 
will depend 011 the circumstances, the character and importance of the paper, the pur
poses for which it is proposed to use it, and the place where a paper of that kind may natu
rally be supposed to be likely to be found." 

1896, STOSE, C .. J.. in Jernigan v. Stale, 81 Ala. 58, 60, 1 So. 72: "In accounting for 
the absence of a writing, material testimon~' in the cause, so as to let in secondary e\;dence 
of its contents, no universal rule can be declared which will be applicable to every case. 
The testimony is addressed to the presiding judge, and he pronounces on its sufficiency. 
He mllst be reasonably COIlvinced that it ha,; been lost, destroyed. or is beyond the reach of 
the Court's process. A material inquiry in such cases is whether or not there was a probable 
motive for withholding this highest and best evidence. Whenever the Court is able to an
swer this inquiry in the Ilegath'e, less e\'ideIlce will satisfy its conscience than if suspicious 
circumstances attended the transaction. As 11 rule. there must be careful search at the 
place where it was last known to be. if its place of custody can he traced or remembered. 
If not, then such search must be made at any and every place where it would likely be 
found." 

This general principle of relath'ity, that the sufficiency of the search de
pends upon the circumstances of the ca~e, is sometin1('s expre~sed in the form 
of a standard of diligence; the search, it is said, must appear to have been 
made with .<mel! diligence as was reasonable upon all the facts of the case in ha1ld. 
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The party proving th(' document must have used ail reasonable means to 
obtain the original.3 

It follows, properly, that the determination of the sufficiency of the search 
and in general of the proof of the fact of loss should be left entirely to the 
trial Court's discretion.4 This important deduction has been admirably ex
pounded in the following passage: 

• E:010LAND: 1815. Ellenborough, L. C. J.. \idual case that no inflexible rule can be laid 
in R. v. Morton, 4 M. &: S. 48 ("The making down"); New York: 1819, Jackson v. Frier, 16 
search, and using due diligence, arc terms ap- John. 193, 190 (",\'o precise rule" exists, e:-
plicahle to ~ome known or probable place or cept that .. diligent search and inquiry should 
person. in respect of which diligence may be be made of those persons in whose custody the 
used "); 1827, Gully c. Exeter, 4 Bing. 290, law presumes the deed to be "); 1820, Jackson 
298 (depends upon "the importance of the v. Root. 18 id. 00, 73 (pointing out that less 
deed and the particular drcuDlstances of each search is required for a document of slight 
case "); 18-17, Alderson, B., in Doc r. Clifford, \'alue; here, an abandoned contract); Ohio: 
2 C. &: K. 448, 451 ("The law lays down rules 1853, Wells 1'. Martin, 1 Oh. St. 386 ("The 
to compel the productic.n of primary e\'idence ruling must depend upon the circumstances of 
before secondary e\'idence can be given; but each particular case"); PenMlIlrania: 1854, 
if /I person has taken all reasonahle means to Woodward, J., in Bell v. Young, 3 Grant Pa. 
produce primary e\'idence, then and then only 175 (" When diligent search hIlS been made un-
he Dlay g.i\·e secondary e\'idence"); 1863, successfully for a paper by the person in whose 
Quilter r. Jorss, lo! (:. B. N. s. 747, 750 (reason- hands the law presumes it to be, it is in judg· 
able exertions required). ment of Inw a lost paper"); South Carolina: 

CANADA: 11:;50, Tiffany v. McCumber, 13 1880, Congdon v. Morgan, 14 S. C. 587, 593 
U. C. Q. B. 159, 102 (the degree of diligence (" no absolute rule on the subject"; search for 
depends on the circumstances); 1865, Russell a deed here held sufficient on the facts); Ver-
t'. Fraser, 15 U. C. C. P. 375, 380. mont: 1801, Thrall v. Todd, 34 Vt. 97 (the 

UNITED STATES: Connecticut: 1837, Witter offerer must show that "he has in good faith 
v. Latham, 12 Conn. 392, 399 (must" depend in reallonubly exhausted all the sources of inror-
a great measure on the circumstances of each mlltion and means of discovery which the 
particular (~ase "); 1847, Kelsey v. Hllnner, 18 nature of the case would naturally suggest and 
Conn. 311, 316 (same); 1853, Waller v. School which were accessible to him "). 
District, 22 Conn. 326, 334 (same); Georgia: • Accord (though sometimes with qualificu-
1849, Doc v. Biggers, 6 Ga. 188, 194 (depends tions): Fed. 1919, Galbreath v. U. S., Oth C. C. 
on "the circumstances of each case", and is A" 257 F~d. 048, 058; Ala. 1886, Jernigan v. 
therefore left to the trial Court; but there are State, 81 Ala. 58, 80; Ark. 1895,WilImrn v. State, 
some general principl~,,; "the object of the 60 Ark. 141, 143,29 S. W. 149; Cal. 1903, Ken-
proof is to establish a reasonable presumption niff v. Caulfield, 140 Cal. 34, 73 Pac. 803; 
of the loss of the instrument; in general, the Conn. 1882, Elwell v. Mersick. 50 Conn. 275; 
party is expecwd to show that he has in good Ga. Rev. Code 1910, § 5829; 1871, Wallace v, 
faith exhausted in a reasonable degree all the Tumlin, 42 Ga. 462; 1880, Phillips v. Lindsey, 
sources of information and means of discovery 05 Ga. 139, 143; 1876, Graham v. Campbell, 
which the nature of the case suggests and which 56 Ga. 258, 260; Md. 1909, Robinson ". 
were accessible to him; good faith and reason- Singerly P. &: P. Co., 110 Md. 382, 72 At!. 828; 
able diligence arc the requisites, and the dili- Mass. 1890, Smith v. Brown, 151 Mass. 338, 
gence must have reference to the nature of 340,24 N. E. 31; Mich. 1871, Stewartv. People, 
the case"); Illinois: 1848, Mariner I'. Saun- 23 Mich. 63, 73 (to some extent); Mo. 1870, 
ders, 10 Ill. 113, 118 (depends on the circum- Christy v. Cavanagh, 45 Mo. 375, 377; 1892. 
stances); Maine: 1858, Simpson v. Norton, 45 Kleiman v. Geiselman, 114 Mo. 437, 443, 21 
Me. 281, 288 (depends" much upon the cir- S. W. 796 (" the trial judge is to determine the 
cum stances of the case"; an instructive illus- Bufficiency of the proof"); 1897, Hume •. 
tration of the search required, here, for a Hopkins, 140 Mo. 65, 41 S. W. 784; 1904, 
probate record); Maryland: 1852, Glenn v. Liles v. Liles, 183 Mo. 326, 81 S. W. 1101; 
Rogers, 3 Md. 312, 320 (depends much on the 1910, Felker v. Breece, 226 Mo. 320, 126 S. W. 
character and value of the instrument.; the 424 (deed burned); N. J. 1880, Johnson •. 
offeror must have "in good faith exhausted in a Arnwine, 42 N. J. L. 451, 458; 1899, Long-
reasona'lle degree all the sources of information streth 11. Korb, 64 N. J. L. 112, 44 At!. 934; 
and means of discovery which the nature of the 1904, Koehler v. Schilling, 70 N. J. L. 585, 57 
CIlSC would suggest and which were accessiblc At!. 154; Pa. 1821, Leazure v. HillegllS, 7 S. 05: 
to ilim "): New Hampshire: 1852, Pickard 11. R. 313, 323; 1845, Flinn t·. M'Gonigle, 9 W. &: 
Bailey, 26 N. H. 152, 167 ("eacb decision de- S. 75 ("Each casu must depend on its peculiar 
pends so much on the circumstances of the indi- circumstances;... it is a preliminary in-

748 



• 

§§ 1177-1282) PRODUCTION NOT FEASIBLE § 1194 

1845, DEX~IAN, L. C. J., in R. v. Kenilworth, 7 Q. B. 642, 649; "I think that we may 
collect from R. \'. Morton the only rule, namely, that no general rule cxists. The ques
tion in every case is, whether there has been c\;dence enough to satisfy the Court before 
which the trial is had, that, to use the words of BAYLEY,J., in R. v. Denio, 'a" bona fide" and 
diligent search was made for the instrument where it was likely to he found.' But this is a 
question much fitter for the Court which tries than for 1I~. Thcy havc to determine whether 
c\;dcnce is satisfactory, whether the search has been made 'bona fide', whether there has 
been due diligence, and so on. It is a mere waste of time on our part to listen to special 
pleading on the subject. To what employment shall we be devoted, if such questions arc 
to be brought before us as matters of law!" 

§ 1195. Same: Specific Tests and Rulings. Although the greater number 
of Courts have from time to time cA-pressed approval of the controlling prin
ciple that the sufficienc~· of the search should be left to the trial Court, this 
principle is nevertheless often sinned against. 

In the first place, there is an occasional tendency to prescribe some spe
cific method of search in the shape of a fixed rule. It is sometimes said, for 
example, that the search must be made in the place where the document was 
last known to be, or that inquiry must be made of the la~t cllsiodi.an, or that 
the last custodian must be summoned.1 These requirements are sensible 

quiry. addressed to the legal discretion of the traced"}: 1882. Rhode v. McLean. 101 Ill. 467. 
judge"}; 1892. Gorgus 11. Hertz. 150 Pa. 538. 470 (bond: loss sufficiently shown: rule of call-
540. 24 At!. 756 ( .. generally left to the discre- ing last possessor held not to be an invariable 
tion of the trial judge ") S. C. 1896. Norris v. one): 1891. Mullanphy S. Bank v. Schott. 135 
Clinkscales. 47 S. C. 488. 25 S. E. 797: 1901. Ill. 655. 667. 26 N. E. 640 (corporation book; 
Elrod v. Cochran. 59 S. C. 467. 38 S. E. 122: loss not sufficiently shown; rule of calling last 
1905. Tucker v. Tucker. 7'2 S. C. 295. 51 S. E. possessor applied): 19M. Prussing v. Jackson. 
876; 1906. Leesville Mfg. Co. r. Morgan W. & 1. 208 Ill. 85.69 N. E. 771 (libel in a letter printed 
Wks .• 75 S. C. 342. 55 S. E. 768; Tenn. 1853. in a newspaper: the rule is that" the person in 
Tyre ~. Magness. 1 Sneed 276. 277 (" what is whose possession it was last traced must be 
proper diligence must depend much on the cir- produced. unless shown to be impossible; in 
cumstsnces of the case"): VI. 1874. Durgin v. which case search among his papers must 00 
Danville. 47 Vt. 95.103 ("It is always a ques- proved. if that can be done"): Illdiana: 1889. 
tion of law in the given case whether the rule Howe 11. Fleming. 123 Ind. 263. 24 N. E. 238 
bas been acted on and properly carried into (record; it must appear "that careful and 
effect"; but" whether the Court below have diligent search W88 made in the office and by 
found facts correctly from the evidence bearing one so fully acquainted with the office-records 
pro and can upon the existence of the facts of and papers as to make it probable that if the 
which the rule is predicable" will not be in- paper was in the office he would find it"; trial 
quired). Court's discretion here apprQvad); Kamaa: 

Conl.ra: 1904. Avery v. Stewart. 134 N. C. 1880. Brock v. Cottingham. z.~ Kans. 383. 388 
287. 46 S. E. 519 (a reactionary ruling). (execution not sufficiently shown lost; the 

§ 1195. 1 The following list of such utter- clerk of Court should have been called or hi~ 
ances does not purport to be complete: Ala- deposition taken; the last custodian's testi-
bama: 1889. Foster v. State. 88 Ala. 182. 187. mony is not always nccessary. except in the 
7 So. 185 (" as a rule. careful search must be above class of cases. but it should be "the 
mado where the document was last known to general rule"); New York: 1883. Kearney v. 
be or where it would most likely be found "); Mayor. 92 N. Y. 617. 621; South Carolina: 
1906. Saunders v. Tuscumbia. R. & P. Co .• 148 1846. Drake v. Ramey. 2 Rich. 37. 39 (" a 
Ala. 519. 41 So. 982 (approving Foster v. search in the plae.e where it was most likely to 
State): IUinoill: 1860. Cook v. Hunt. 24 Ill. be found" suffices) : Tennessee: 1853, Pharis I'. 
535.550 ("tbe rule is well settled that when a Lambert. 1 Sneed 225.230 (warrantlastseeuin 
paper has a particular place of deposit. as when the offerer's attorney's hand; the attorney re-
it is known to have been in a particular place. or quired to be sworn or accounted for): 1853. 
in the hands of a particular person. then that Tyree v. Magness. 1 Snced 276. 278 (paper ill 
place must be searched by the party setting up ~he cause: search among the clerk's papers. 
the loss. or the person produced or accounted but not by the clerk. insufficient); 1855. 
for into whose hands or keeping it has been Vaulx v. Merriwether. 2 Sneed 683 (deed 
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enough as hints or wal'l1ings to the trial Court. but they are not fit to be erected 
into fixed !'ules. 

In the second plan'. most Courts are found now and tIlen deliberatel~' 
disregarding the principle of the trial Court's discretion and reviewing on 
appeal all the circumstances bearing upon the i!l/Ijficiellcy of the search.2 These 
of decea~ed grantee; se,~rch umong the 15 Jur. 512 (search not sufficient); 1852. R. ». 
grantee's papers, \\'ithout search at the registry Saffron Hill, 1 E. & B. 93 (search for a document 
or among the deceased's rcpresentath'e's llCld :lOt wrongly declared insufficient by the 
pRper~. insufficient); 1870, Girdner v. Walker. trial Court): lSG:{. Quilter v. Jorss, 14 C. B. 
1 Heisk. 186. HI1 (letters to C .. deceased: N. s. 747 (agreement of shipment. taken from 
inquiry of C.'s represcntati\'c, ct" .• and senrch t.he bearer in New York by offieial searchers 
:lmong C.'s papers. required); ramoll!: IS51. for secessionist dispatches); 1872, R. v. Hall. 
Flt'kher v. Jackson. 23 Vt. 581. 591 (Redfield. 12 Cox Cr. 159 (forged document. in n prosecu· 
,/.: "The gcneral rule upon this subject is tion for forgery). 
(amiliar. that reasonable search shall be made CANADA: Alta. 1916. R. v. Peterson, 31 
in the place where the papt'r is last known to D. L. R. 295 (perjury: loss of a check held 
haw' been: and if not found there, then its sufficiently pro\'ed); N. Br. 18-12, Little v. 
pregent plare of dC'llosit shull be scnrch<,d out .10hnston. 1 I{err 496 (letters; gear('h held not 
in the usual mode by making incilliry of tho~e sufficient); 1852. Basterach 1'. Atkinson, 2 All. 
most likely to know its whereabouts. and that 439. 445 (a~reement in third person'" hands: 
i8 of roursc of the person lust known to have had loss held sufficiently evidenced): 1855. Lyman 
its custody"); 1860, Moore 1'. Beattie. 3a Vt. 1'. Cain, 3 All. 259 (note t:lken up: search 
21(1, 223 (search is to be made hy the last held gufficient); N. Sc. 1859. Barto v. Morris, 
custodian; sufficiency of search is for trial 4 N. Sc. 90; 1876. Hazell~. Dyas. 11 N. Se. 36. 
Court's discretion). 42 . 

• The deci"ions lind statutes arc as follows: UNITED STATES (besides the cases in the 
ENGL.~ND: 1805, ,10hnsol1's Case, 20 How. St. following list. those cited post. § 1225. should 
Tr. 437. 7 East 65 {envelopes; "such prob- also be consulted. where a similar question 
able evidt'nce of the destruction of the thing sometimes arises in construing the statut('~ 
as to let in parol evidence of its nature"; allowing IIffida,·it·proof of loss of a record' " 
here a mass of paper~. presumably including deed; for loss of books of entry. see also §§ 15' __ 
t.hl'se. v!ere thrown into the fire'); 180;, Ken· 1557. post); 
sington t'. Inglis. S East 273, 278. 288 (hel. Feaeral: 1806. U. S. 1'. Lambe)). 1 Cr. C 
Iigerent trading license. issued by a colonial 312 (warrant; loss sufficiently shown); lli06. 
governor; the expiration and return of the U. S. v. Wary. 1 Cr. C. C. a12 (warrant: !OM 
license being shown. the custom to destroy not sufficiently shown); IS22. Bouldin..: v. 
them as wnste paper and the search for this one Massie, 7 Wheat. 122, lal. 154 (loss of as:~ign· 
in the office. held sufficient); 1815, R. 1'. ment sufficiently shown); 1824. RiggR r, 
Morton. 21 1\1. & S. 48 (search for an indenture Tayloe. 9 Wheat. 483. 486 (" If he did not !.ear 
of apprenticeship, held sufficient); 1811}, Bul· it uP. then it has hecome lost or mislaid ". h~ld 
len v. Michel, 4 Dow 297 (copies of old tithe· sufficient); 1826. Riggs v. Tayioe. 2 Cr. C. C .. 
taxations admitted. scnrch for the originals 687. 689 (contract; loss not sufficiently 
pro\'ing una"uilahle); 1824. Freeman v. Arkell. shown); 183a. Minor v. Tillotson. 7 Pet. 99 
2 B. & C. 494 (information for an indictment (Iand·grant; Bearch sufficiently shown); 1835. 
returned ignoramus; search at a clerk's office Winn v. Patterson. 9 Cr. C. C. 663, 676 (power 
held sufficient on the facts): 1825. R. v. East of attorney; loss sufficiently shown); 1836, 
Farleigh. 6 Dowl. & R. 147 (indenture of ap· U. S. v. Lodge. 4 Cr. C. C. 673 (larceny of 
prenticeship): 1827, R. v. Denio, 7 B. & C. 620, bank.notes; that they had been passed away. 
622 (same); 1828, R. v. Stourbridge. 8 B. & C. held sufficient evidence of non':1\'uilability); 
!l6 (same): 18a4. R. v. Rawden. 2 A. & E. 156 1865. Simpson v. Da!l. 3 Wall. 460 (letters: 
(same); 1836. M'Gahey v. Alston. 2 M. & W. loss not sufficiently shown); 1892. Scanlan c. 
206. 213 (cance!lcd ('heck in the office of a Hodges. 10 U. S. App. 352. 361. 3 C. C. A. 113. 
successor as clerk; search sufficient on the 52 Fed. 354 (loss not proved); 1902. Dupee v. 
(acts); 1~37. Fitz o. Rabhits, 2 Moo. & Rob. Chicago fl. S. Co .• 54 C. C. A. 426. 117 Fed. 40. 
60 (a lease: search made three years before. for 44 (search held sufficient); 1904. Brown v. 
another purpose, held sufficient on the facts) ; Harkins. 131 Fed. 63, 65 C. C. A. 301 (distil. 
1845. R. v. Kenilworth. 7 Q. B. 642 (indenture ler's books end transcript in collector's office; 
of apprenticeship); 1846, Gathercole v. Miall. loss not Sufficiently shown on the facts) ; 
15 M. & W. 319, 322 (old newspaper. left at Alabama: 1832. Mitche!l v. Mitchell. 3 Stew. 
certain society.rooms: search among members & P. 81. 84 (search by persons unable to read 
of the society not necessary); 1846, R. v. is insufficient); 1839. Swift v. Fitzhugh. 9 Port. 
Rastrick. 2 Cox Cr. 39 (parcel.memorandum 39. 52 (decd; loss sufficiently shown on the 
taken from a shop); 1851. Richards v. Lewis, facts); 1849, Herndon v. Givens. 16 Ala. 261. 
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268 (loss of note sufficiently shown); 1857. 
Johnson r. Powell. 30 Ala. 113. 115 (executions; 
search held sufficient on the facts); 18tH. 
Preslar r. Stallworth. 37 Ala. 402. 406 (by a 
r1erk of Court. that a note filed was no longer 
on file and he did not know what had become 
of it. held insufficient); 1872. Bogan r. Mc
Cutchen. 4~ Ala. 493 (search for a letter. not 
sufficient on the facts): 1876. Calhoun t·. 
Thompson. 56 Ala. 166. 170 (letter left with a 
magistra te ; senrch held insufficien t): 1879. 
Watwn v. State. 63 Ala. 19. 22 (loss of justice's 
records. not sufficiently pro\'ed on the fncts) : 
1881. Donegan 1'. Wade. 70 Ala. 501. 506 
(notice of cont('st in Probate Court; loss in
sufficiently proved); 1886. Jernigan t·. State. 
81 Ala. 58. 60 (note and mortgage; search 
sufficient on the facts); 1889. Tanner & D. E. 
Co. v. Hull. 59 Ala. 628. 629. 7 So. 187 (search 
for correspondence. held sufficient on the 
facts); 1892. Thorn v. Kemp. 98 Ala. 417. 422. 
13 So. 749 (~ummolls. etc.; loss. etc .. pre
sumed from trial Court's finding); 1893. 
Boulden r. State. 102 Ala. 78. 84. 15 So. 341 
(dying declaration in writing: searcll insuf
ficient): 1897. Phrenix Ass. Co. v. McAuthor. 
116 Ala. 659. 22 So. 903 (search for a policy 
held insufficiently shown); 1897. O'Neal v. 
McKinna. 116 Ala. 606. 22 So. !l05 (search for 
warrant handed to grand jury. held insufficien~ 
on the facts): 1901. Laster v. Blackwell. 12~ 
Ala. 143. 30 So. 063 (deed: loss held suffi
ciently shown on the facts): 1905. Tagert t·. 
State. 143 Ala. 88.39 So. 293 (search for a note, 
held not suffident on the farts); 1905. Ala
bama Const. Co. v. Meador. 143 Ala. 336. 39 
So. 216 (similar. for a letter): 1906. Saunders 
1'. Tuscumbia R. & P. Co .. 148 Ala. 519. 41 So. 
\982 (mechanics' lien. search held sufficient on 
the facta) : 
Arizona: 1874. Rush v. French. 1 Ariz. 99,142. 
25 Pac. 816 (rules of search laid down) ; 
Arkansll8: 1921. Leake v. State. 149 Ark. 621. 
233 S. W. 773 (forgery; search held sufficient) : 
California: 1852. McCann v. Beach. 2 Cal. 25. 
30 (loss of papers said to ha \'e been in a trunk; 
proof not sufficient); 1855. Norris v. Russell. 5 
Cal. 250 (municipal ordinance; notice of tax
sale: search insufficient); 1855. People v. 
Clingan. 5 Cal. 389 (certificate of election: loss 
sufficiently proved); 1856. Folsom v. Scott. 6 
Cal. 460 (deed; search insufficient on the 
facts); 1861. Caulfield v. Sanders. 17 Cal. 569. 
573 (loss of entry-book not sufficiently shown) ; 
1861. Pierce v. 'Vallace.18 Ca\. 165.170 (search 
for lost deed. held sufficient); 1867. King fl. 

Randlett. 33 Cal. 318. 320 (bill of sale: search 
held insufficient): 1875. Taylor v. Clark. 49 
Cal. 6il (search for lost deed. not sufficient on 
the 'lacts); 1895. Sumoset ~. Mesnager. 108 
Cal. 354. 41 Pac. 337 (letter; search held suffi
cient); C. C. P. § 1855 (a writing'S contents 
must be evidenced by the writing itself; ex
cept. "when the original has been lost or de
ctroyed: in which case proof of the 1000s or 
destruction must first be made ") ; 

Colorado: Compo St. 1921, § 6548 (party offer
ing any deed. etc .. "or other writing". allegcd 
to have been executed by the opponent. :lnd 
lost or destroyed; contents cannot be proved 
"until said party. his agent, or attorney. shall 
first make oath to the loss or destruction 
thereof. and to the substance of the same ") : 
C. C. P. § 391 (for pro\'ing contents by "other 
than the: writing itself". "proof of loss or de
struction shnll first be made "): 1873. Hobson 
v. Porter, 2 Colo. 28. 31 (search for a contract. 
held not sufficient); 1876. Londoner v. Stew
art. 3 Colo. 47, 49 (senrch for a power of at
torney, held not sufficient): 1877. Lvon V. 

Washburn. 3 Colo. 201. 2().! (loss of a 'letter. 
not sufficiently proved); 1883. Wells r. Adams. 
7 Colo. 26. 1 Pac. 698 (\oss of a letter. not 5uffi
ciently provcd); 1886. Bruns t·. Clasc. 9 Colo. 
225. 227. 11 Pac. 79 (execution: loss suffi
ciently shown): 1886. Oppenheimer r. R. Co .. 
9 Colo. 320. 322. 12 Pac. 217 (railroad tariff 
sheet: loss sufficiently shown); 1886. Billin V. 

Henkel. 9 Colo. 394. 400. 13 Pac. 420 (letter: 
loss not sufficiently shown); 1906. Mortgage 
T. Co. v. Elliott. 36 Colo. 238. 84 Pac. OSO 
(note; loss sufficiently shown) ; 
Connecticut: 1830. State t·. DeWolf. 8 Conn. 
93. 100 (mere ignorance of its whereabouts, 
without sl'3rch. insufficient): 1837. Witter r. 
Latham. 12 Conn. :592. 399 (bankrupt's certifi
cate: bankrupt ignorant of its whereabouts: 
Il('arch not required): 1840. Stoddard V. Mix. 
14 Conn. 12. 17. 22 (loss sufficiently shown); 
1847. Kelsey v. Hanmer. 18 Conn. 311. 310 
(deed; sufficient senr~h shown); 1849. White 
t'. Brown. 19 Conn. 577. 583 (note; loss insuffi
ciently shown); 1853, Waller v. School Dis
trict. 22 Conn. 326, 334 (subscription-paper: 
loss sufficiently shown) ; 
Delaware: 1841. Armstrong V. Timmons. 3 
Harringt. 342 (deed: loss sufficiently shown) ; 
1855. State V. Gemmill. 1 Houst. 9. 12 (direc
tions to sheriff; los~ sufficiently shown): 
1855. Bartholomew V. Edwards. 1 Houst. 247. 
250 (deed; loss not SUfficiently shown) ; 
Florida: 19()'!. Rhodus r. Heffernan. 47 Fla. 
206. 36 So. 573 (administrator's schedule; loss 
sufficiently shown); 1920. Neyillns v. Herndon. 
79 Fla. 213. 84 So. 89 (promissory note) ; 
Georgia: in this State a Court rule governs 
some of the cases; 1849. Doe t·. Biggers. 6 Ga. 
188. 194 (execution; sufficient search shown) : 
1851, Ellis r. Smith. 10 Ga. 253. 259 (snme): 
1852. Harper V. Scott. 12 Ga. 125. 135 (agree
ment; sufficient scnrch shown); 1853. Moly
neaux V. Collier. 13 Ga. 406. 413 (execution: 
search not sufficient); 1853, Bryan 11. Walton, 
14 Ga. 185. 194 (will: search not sufficient) ; 
1857, Allen 11. State. 21 Ga. 217. 218 (bail 
process; search held sufficient) ; 1858. Morgan 
v. Jones. 24 Ga. 135. 160 (letters of adminis
tration; loss sufficiently shown) : 1858. Poulet r. 
Johnson. 25 Ga. 40.'3. 410: 1859. Sutton 1>. 

McLoud. 26 Ga. 637. 642 (grant; search held 
insufficient): ).861. Roe &: McDowell V. Doe & 
Irwin, 32 G·~. 39. 48 (Court rule applied); 
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1870. Cameron v. Kersey. 41 Ga. 40 (Court III. 241 (letter; loss not sufficiently shown); 
rule applied); 1872. Jackson v. Jackson. 47 Ga. 1876. Crocker v. Lowenthal. 83 Ill. 579. 581 
99. 117 (contents of leUN not produced. (':\:- (deed; loss sufficiently shown); 1878. Moore 
eluded); Ih73. Brown v. Tuck,'r. 47 Ga .. 185. r. Wright. no Ill. 470. -l72 (note; loss not sufli-
492 (trust-deed; search held insufficient); dentl)' shown); 187t;. Protection L. I. Co. v. 
1880. Seisel v. Register. 65 Ga. 662. 664 texe- Dill. 91 III. 174 (policy of insurance; loss suf· 
cution; search insufficient); IS76. Southern firiently proved); IS80. Taylor t·. l\Iclrvin. 94 
Georgia & F. R. Co. r. Ayres. 56 Ga. 230. 233 Ill. 488. 492 (deed; loss sufficiently shown) 
(Court rule applied); 1883. Imhoden t·. Mining 1S81. Dugger r. Oglesby. 99 Ill. 405. 40 
Co .• 70 Ga. 86. 112 (search for deeds sufficient) ; (deed; loss sufficiently shown); 1883. Golde 
1886. Noland r. Pelham. 77 Ga. 262. 269. r. Bressler. 105 Ill. 419. 429 (deed; 1055 sufli-
2 S. E. 639 (deed; searph not sufficient); ciently shown); 1084. Dowden r. Wilson 
1887. Silm v. Hankin. 80 Ga. 79. 83. -t S. E. lOS III. 257. 201 (copies of burned dell' 
756 (deeds. etc .. sufficiently shown lost); 1888. ositions used); ISS8. Berdel ~. Egan. 12 
Georgia P. H. Co. v. Strickland. 80 Ga. 7n. Ill. 298.209. 17 ~. E. 709 (deed; loss suffi-
779. 6 S. E. 27 (original not accounted for); dentl~' shown); 1898. :\lcDonald v. Stark. 176 
1901. Lott v. Buck. 113 Ga. 6·10. 39 S. E. 70 111.456 . .52 X. E. 37 (loss of recurded toWIl plats. 
(search held insufficient on the facts); 1903. Bufliciently shown); 1899. Mayfield r. Turner. 
Sweeney ,'. S\\'eene~·. 119 Ga. 76. 46 S. E. 76 180 III. 332 • .5·1 X, E. 418 (declaration of trust; 
(sheriff's J1. fa .• sufficiently shown lost.) ; loss sufficiently Ahown); 1899. Harrell r. 
Hawaii: 1904. Walters r. Redwnrd. 16 Haw. Ent~rprise Sa\'. Bank. 183 Ill. 5a8. 50 X. E, 63 
25 (hond; loss sufficiently shown) ; (deed; search sufficient on the facts) ; 
Illinois: 18·10. Dormndy v. State Bank. 3 Ill. I"dia"a: V,:l(J. Burk!.' r. Voyles. 5 Black!. I!JO 
236.238.24-1 (note); lSoII. Palmer t'. Logan. 4 (award; not suffi!'iently acrounted for); 1843. 
III. 56. 60 (notes: loss insufficiently shown); McXeely t. Rucker. 6 Black!. 3Hl (lease; 1059 

18·18. Mariner r. Snunders. 10 III. 113. 118 not sufficiently shown); 1843. Depe\\' r. 
(deed: search held insufficient); 1854. DO~'le Wheelan. 5 Blackf. 485. 487 (note; same); 
u. Wiley. 15 Ill. 576 (contract; search sufficicnt 18·1.5. ~Iurray v. Buchannn. 7 Blackf. .549 (el(c-
on the facts); 1859. Holhrook v. Trustees. 22 cution: sallie); 1856. Meek v. Spencer. I> Ind. 
IIi. 539 (treasurer's tXJIld: lOBS not sufficiently 118. 119 (memorandum of snle; search insufli-
shown); 1860. Whitehall v. Smith. 24 111. 166 cient); 18;;7. Littler t'. Franklin. !) Incl. 216 
(warrant and affida\'it: loss not suffici!'ntly (letter; S:lllle): 1859. Little u. Indianapolis. 13 
shown); 1060. Cook v. Hunt. 24 III. 5:30. 550 Ind. 3fH (petition tn city couneil; search suffi· 
(contract; loss not sufficiently shown. becnu~e "icnt); 1859. Cle\'eland v. Worrell. 13 Ind. 545 
the persoll last lUl\'ing custody WllS not nc- (note; same); 18GI. Cnrtcr v. Edwards. 16 
counted for; sec note 1. supra): IS00. Stow v. Ind. 2:!8 (same); 1802. Steel v, Williams. 18 
People. 25 Ill. 69. 73 (deed; loss not sufficiently Ind. 161. 105 (transcript; s:une); 1879. A\'Iln 
shown); 1862. Holbrook v. Trustees. 28 111. IS7 v. Frey. 69 Ind. 91. 93 (lease; destruction hr 
(bond; loss not sufikielltly shown); lSG2. defendant shown); 1883. Johnston Han'. Co. 
Ellill ,'. Huff. 29 Ill. 449 (I'xecution; loss suf- t'. Bartley. 94 Ind, 131. 134 (contract; search 
ficiently shown); 186:3. Parde!.' I'. Lindley. :31 held sufficient); 1884. Langsdale t·. Woollen. 99 
III. 174. 184 (deed; sl!arch sufficient); 1864. Ind. 575. 58.5 (letter: sawn); 1884. Curme r. 
Owen v. Thomas. 33 Ill. 320. 326 (deed; search Rauh. 100 Ind. 247. 253 \ffiortgage; same); 
apparently held insufficient); 1864. Kupfer v. 1886. McComas v. Haas. 107 Ind. 512. 516. 
Bank. 34 Ill. 328. 356 (draft; loss ~ufficiently 8 N. E, 579 (letter; same); 1887. Roehl v. 
shown); 1864, Mc:\lillan ". Bethold. 35 Ill. Haumesser. 114 Ind. 311. 319. 15 N. E. 345 
253 (note; loss sufficiently shown); 1865. (same); 1887. McCormick H. M. Co. r. Gray. 
Wells v. Miller. 37 III. 276. 280 (title-document: 1I4 Ind. 340. 346. 16 N. E. 787 (contract; loss 
loss sufficiently shown); 1860. Carr 1'. Miner. sufficiently shown); 1888. McNutt v. l\IcXutt. 
42 Ill. 179. 189 (hill and answer; loss suffi- 1161nd. 545. 565.19 N. E. 115 (same); 
ciently shown): 1867. Sturges 1'. Hurt. 45 III. lou'a: 1851. Steamboat Wisconsin v. Young. 
103. 106 (injunction; loes not sufficiently 3 Greene 268. 271 (search for invoice suffi· 
shown); 1869. Huls v. Kimball. 52 m. 391 cientIy shown); 1861. Horseman v. Todhunter. 
(mortgage; losa sufficiently proved); 1872. 12 Is. 230. 232 (mortgage: loss not shown); 
Chicago & N. W. R. Co. v. Ingersoll. 65 III. 1868. McCormick v. Grundy Co .. 24 Is. 382. 
399. 403 (contract. loss not sufficiently 384 (loss of note sufficiently shown. 1876); 
shown); 1872. Case ,'. Lyman. 66 III. 229 (let- Grimes v. Simpson College. 42 Ia. 589 • .590 
lera: loss sufficiently shown); 1873. Swearen- (contract; 108s not sufficiently shown); 1877. 
gen v. Gulick. 67 III. 208. 212 (deed: loss suf- Crowe v. Capwell. 47 In, 426 (note; search 
ficiently shown); 1875. Wickenkamp v. Wiek- insufficient); 1880. Howe M, Co, v. Stiles. 53 
enkamp. 77 Ill. 92. 95 (note destroyed; 5(lC- Ia. 425. 5 N. W. 577 (letters; loss insufficientl~' 
ondary evidence admitted); 1875. Marlow '0. shown); 1880. Gimbal v. Saloml1n. 54 Ill. 389, 
Marlow. 77 111.633 (notl's; destruction suf- 6 N. W. 582 (letter; loss not shown); 1880. 
ficiently shown); 1875. Williams v. Cllse. 79 Foster v. Bowman. 55 Ia. 2~~7. 240. 7 N. W. 
Ill. 356 (account filed in Court; lOBS not 8uf- 513 (loBS of record sufficiently shown); 1882. 
ficiently proved); 1876. Hazen 1>. Pierson. 83 Hausen v. Ins. Co .• 57 la. 741. 742. 11 N. w. 
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670 (contract of sale; sear~hing sufficicnt) ; 97 (power of attorney; scarch insufficient. on 
1883. Louis Cook 1\1. Co. r. Randall. 62 Ia. the facts); 1814. Ringgold r. Galloway. 3 H. &: 
244, 17 N. W. 507 (contract; loss sufficiently J. 451. 455 (loss of commissions. etc .. not Buffi-
shown); 18S6. Hill 1'. Aultman. 68 Ia. 630. 27 ciently pro\'ed); 1830. State 1'. Wayman. 2 
N. W. 788 (letter; search held insufficient); G. &: J. 254. 283 (search for Chancery records. 
1887. Postel r. Palmer. il Ia. 157. 159. a2 not sufficient on the facts); 1843. Mulliken ~. 
N. W. 257 (positive testimony of loss by cus- Boyce. 1 Gill 60, 66 (horse-pedigree; search 
todian; further search unnecessary); 1890. held insufficient on the facts) ; 
State ~. Thompson. 79 Ia. 703. 705, 45 X. W. Ma.,sachu~etts: 1844. I-oster r. Mackay. 7 
293 (letters; loss not shown); 1895. Waite 11. Mete. 531. 5a7; 
High. 96 In. 742.65 N. W. 397 (search insuffi- Michillan: 1850. Higgins v. Watson. 1 Mich. 
dent on the facts); 18!l9. WilliaLls t·. Williams. 428. 431 (note; loss sufficiently shown); 1868. 
108 Ia. 91. 78 N. W. 793 (contract as loss not Hogsett 11. Ellis. 17 Mich. 351. 375 (recorda of 
rufficiently shown on the Cacts); 1919. Swanson a justice; loss not sufficiently shown); 1871. 
Automobile Co. r. Stone. 187 Ia. 309. 174 N. Stewart r. People. 23 Mich. 63. 73 (letter; 
W. 247 (search for certain assignments. held search held sufficient); 1877. Bottomley v. 
insufficient on the facts) ; Goldsmith. 36 Mich. 27 (letter; search held 
KaMas: 1893. Roberts v. Dixon. 50 Kiln. 436. sufficient); 1877. King v. Carpenter. 37 Mich. 
·137.31 Pac. 1083 (no search at all; production 363. 369 (deed; loss sufficiently shown); 
required) ; 1878. People v. Gordon. 39 Mich. 259. 262 (1088 
Kwtucl:y: 1819. Hart to. Strode. 2 A. K. Marsh. of justice's files sufficiently shown); IP79. 
115 (bond; loss sufficiently shown on the McI{eown r. Han·ey. 40 Mich. 226 (contract-
fncts); 1820. Hamit v. Lawrence. 2 A. K. or's proposals; search sufficiently shown); 
Marsh. 366 (Iea~e; same); 1821. McIntire v. 1883. Holcomb v. Mosher. 50 Mich. 252. 257. 
Funk. Litt. ScI. C. 425. 427 (bond; same); 15 N. W. 129 (deed; search held sufficient); 
1824. ~Iay 11. Hill. 5 Litt. 307. 309 (bond; 1885. Huff v. Hall. 56 Mich. 456. 457.23 N. W. 
same); 1853. Dickerson 11. Talbot, 14 B. Monr. 88 (I£'tter; loss suffiei{!Dtiy shown); 1886. 
60. 67 (deed; search sufficient on the facts) ; Dalton's Appeal. 59 Mich. 352. 355. 26 N. W. 
1868. Nutall v. Brannin. 5 Bush 11. 18 (letter; 539 (petition for guardian; loss sufficiently 
5E:arch insufficient on the facts); 1870. Penny shown); 1890. Shoulder t .. Bonanuer. 80 Mich. 
~. Pindell. 7 Bush 571. 574 (record; same); 531. 534. 45 N. W. 487 (agreement; proof of 
1898. Helton v. Asher. 103 Ky. 730,46 S. W. 22 loss "unsatisfactory"); 1895. Stanley v. 
(loss not shown); 1906. Interstate In\,. Co. Anderson. 107 Mich. 384. 65 N. W. 247 (con-
v. Bailey. Ky.· • 93 S. W. 578 (deed; loss tract recorded with a justice of the peace; 
Bufficientiy shown) ; loss sufficiently shown) ; 
Loui"ia7la: Re\'. C. C. 188. § 2279 (when an Minnesota: 1861. Guerin 11. Hunt. 6 Minn. 375, 
"instrument in writing. cont'lining obligations 380 (letter; search not sufficiently shown): 
which the party wishes to enforce. has been lost 1867. Thayer r. Barney. 12 Minn. 502. 510. 
or destroyed. by accident or force. evidence 513 (account-book and receipt.; Joss suffi-
may be gin>n of its contents. pro\'ideu the ciently shown); 1871. Board t·. Meagher. 17 
party show the loss either by dirert testimony Minn. 412. 422 (order for brick; search suffi· 
or by such circumstances. supported by the ciently shown); 1881. Molm 11. Barton. 27 
oath of the party. as render the loss probable ") ; Minn. 530. 532. 8 N. W. 765 (bill of sale; lollS 
here it is difficult to separate the cuscs under sufficiently shown); 1886. Nelson 1'. Land Co .• 
this statute and at common law from those 35 Minn. 408. 410. 29 N. W. 121 (sheriff's 
belonging under the other stat.ute. post. § 1225: certificate; search not sufficiently shown); 
1823. Robertson v. Lucas. 1 Murt. N. s. 187. 1896. Slocum v. Bracy. 65 Minn. 100.67 N. W. 
189 (agreement; loss not sufficieutly shown. 843 (st'arch held sufficient); 1896. Windom v. 
under the French rule) ; 1829. Tate 11. Penne, 7 Brown. 65 Minn. 394. 67 N. W. 1028 (search 
Mart. N. s. 548. 551 (marriage-contract; loss held sufficient); 1901. Hurley v. West St. 
Bufficiently shown); 1831. Baines v. Higgins. 1 Paul. 83 Minn. 401. 86 ~. W. 427 (ancient copy 
La. 220. 222 (bill of sale; Joss not sufficiently of surveyor's report. not admitted where origi-
proved); 1842. Thomas v. Turnley. 3 Rob. 206. nal was not searched for); 1920. Cookson v. 
210 (deeds; loss sufficiently shown); 1847, Hill. 146 Minn. 165. 178 N. W. 591 (stock-
Prothro v. Minden Seminary. 2 La. An. 939 books of a corporation; diligent search not 
(corporate resolution; 105s sufficiently shown) ; shown. on the facts) ; 
1894. Cochran D. Cochran. 46 La. An. 536. 539. MiBsiBaippi: 1838. Doe 11. M·Caleb. 2 How. 
15 So. 57 (agreement; search sufficient on the 756. 767 (Iand-office certificate; search not 
facts); 1901. Willett 11. Andrews. 106 La. 319. sufficient); 1846. Smith v. R. Co .• 6 Sm. &: M. 
30 So. 883 (deed forming a link in the title to 179. 184 (receipt; loss sufficiently shown); 
land; advertisement of loss held not necessary 18.54. Parr r. Gibbons. 27 Miss. 375. 378 (note; 
under Ci\,. C. §§ 2279. 2280); loss insufficiently shown), 
Maine: 1848. Wing I). Abbott. 15 Shepl. 367. lofUisouri: 1837. Miller \ •. Wells. 5 Mo. 6. 
373 (judicial record; search not sufficient on 10 (bond; search held not to be sufficient); 
the Cacts) ; 1850. Finney v. College. 13 MI). 266 (deposi-
Marl/land: 1810. Rusk v. SowetA·ine. 3 H. &: J. tion shown to be lost or mislaid); 1852. Lewin 
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11. Dille. 17 Mo. 64. 69 (ageht's instructions, 
not accounted for); 1862. Gould .". Trow
bridge, 32 Mo. 291, 293 (draft; loss sufficiently 
shown); 1874. Parry v. Wal&!r. 57 MG. 169. 
172 (destruction of records sufficie"tly shown) ; 
1874. Shaw 11. Pershing. 57 Mo. 416. 421 (loss 
of deed sufficiently shown); 1879. Studebaker 
Mfg. Co. v. Dickson. 70 Mo. 272 (contract; 
search sufficiently shown); 1884. Blondeau v; 
Sheridan. 81 Mo. 545. 556 (contract; search 
neld insufficier.t); 1890. Henry.,. Diviney, 101 
Mo. ~78. 383. 13 S. W. 1057 (letter; lOBS suffi
cien.ly shown) ; 
Montana: Rev. C. 1921. § 10516; 1894. Erooke 
11. Jordan. !4 Mont. 375. 378. 36 Poco 450 (deed; 
search held sufficient) ; 
Nebraska: 1886. Post 11. School District. 19 
Nehr. 135.26 N. W. 911 (bond; loss not suffi
ciently shown); 1886. Murphy v. I.yons. 19 
Nebr. 689. 28 N. W. 328 (affidavit; loss not 
sufficien tly shown); 1890. Myers v. Beals. 30 
Nehr. 280. 287. 46 No W. 479 (exhibit at former 
trinl; loss not sufficiently 5hown); 1895. Bald
win v. Burt. 43 Nebr. 245. 252. 61 N. W. 601 
(mortgage; loss sufficiently shown); 1896. 
Regibr v. Shreck. 47 Nebr. 667. 66 N. W. 618 
(legal pnpers in a case; ioss sufficiently shown) ; 
Nevada: 1869. Milenovich's F,~tate. 5 Nev. 160. 
186 (order of Probate Court; less sufficiently 
shown) ; 
New Hampshire: 1850. Forsaith v. Clark. 21 
N. H. 409. 417 {lor.s of charters. held sufficiently 
shown) ; lS52. Pickard::>. Bailey. 26 N. H. 152. 
166 (list of lands; search sufficient) ; 
New Jeraey: 1820. Sterling;;. Potts. 5 N. J. L. 
773. 776 (search held insufficient); 182!l. Fox 
v. Lambson. I> N. J. L. 275. 278 (court Tecords; 
search insufficient); 1832. Kingwood v. Bethle
hem. 13 N. J. L. 221. 226 (indenture of appren
ticeship; search held sufficient); 1832. Smith 
1). Axtell. 1 N. J. Eq. 494. 498 (written agree
ment between heirs and administrators; search 
held insufficient); 1865. Clark v. Hornbeck. 17 
N. J. Eq. 430. 450 (action against an executor 
on a note given by him to the testator; search 
held sufficient); 1880. Johnson 11. Arnwine. 42 
N. J. L. 451. 459 (complaint and warrant last 
seen with the grand jury; search held suffi
cient); 1904. Koehler v. Schilling. 70 N. J. L. 
585. 57 Atl. 154 (contracts; Johnson 1>. Arn
wine followed) ; 
New York: 1813. Jackson 1). Neely. 10 .Tohn. 
374. 376 (deed said to have been in a house 
destroyed by fire; sufficient search); 1814. 
Jackson ~. Woolsey. 11 John. 446. 454 (deed; 
BeBl'ch held sufficient); 1825. Dan t'. Brown. 4 
Cow. 483. 491 (will; search held insuffichmt) ; 
1826. Jackson v. Betts. 6 Cow. 377. :~83 (~'ill; 
search held sufficient); s. c. app. 9 Cow. 208. 
222.6 Wend. 173. 176 (same); 1826. F!ancis v. 
Ins. Co .• 6 Cow. 404. 416 (British Consul's per
mit at Antigua; search held sufficient); 1830. 
Jackson v. Russell. 4 Wend. 543. 547 (will; 
seBl'ch in the Surrogate's Office held sufficient) : 
1865. Leland v. Cameron. 31 N. Y. lI5. 120 
(lost execution; lIClarch held sufficient) ; 

N ortli Carolina: 1M4. Kellg 1). Craig. 5 Irc-d. 
129.133 (destruction not sufficiently shown) ; 
1895. Blair v. Brown. 116 N. C. 631. 21 S. 
E. 434 (search held sufficient); 1902. Smith 
11. Garris. 131 N. C. 34. 42 S. E. 445 (certain 
legal papers; search held insufficient); 1!I04. 
Avery 11. Stewart. 134 N. C. 287. 46 S. E. 519 
(postal card; loss not sufficiently shown); 1912. 
Greene v. Messick Grocery Co .. 159 N. C. 78. 
74 S. E. 812 (telegram; here the ruling seems 
to be unconscionabh' strict) ; 
North Dakota: 1901, Mc:\Ianus v. Commow. 
10 N. D. 340. 87 N. W. 9 (loss of deed. suffi
ciently shown) ; 
Ohio: 1833. Taylor v. Colvin. Wright 440 
(note; loss sufficiently shown) ; 
Oklah!lfflQ: 1893. Olds v. Con gar. 10k!. 2:J2. 
:>.38. 32 Pac. 337 (search held sufficient) ; 
Oregon: Laws 1920. § it2. par. 2 (production 
excused when the original .. ~annot be prod'iced 
b~' the party by whom the e\;dence is olTered. 
in a reasonable time. with proper diligell!·e. and 
its absence is not owing to his neglect or de
fault"); 1881. Howe t·. Taylor. 9 Or. 238 
(undertaking as clerk; loss sufficiently shown) ; 
1902. Harmon v. Decker. 41 Or. 587. 68 Pac. 11 
(search held not Bufficient): l<10-l. State v. 
Lessia. 45 Or. 410. 78 Pac. 328 (letter; loss 
sufficiently shown) ; 
PcnMylmnia: 1813. Caufman I'. Congrcgation. 
6 Billn. 59. 63 (wriLten agreement; search hcld 
suffic\cllt); 1814. Meyer r. Barker. 6 Binn. 
228. 234 (loss suffidently proved); 1842. Weir 
v. Hale. 3 W. & S. 291. 294 (either due diligence 
or irretrievable loss must be shown); 1850. 
Porter t'. Wilson. 13 Pa. St. 641. 6·HI (~ ... atl'h 
held insufficient): 1854. Bell v. Young. 1 Pa. 
175 (search hdd 6uffici'~nt for promissory 
note); 1870. Krise v. NeIlSon. 06 Pa. 253. 260 
(" when a written agreement was placed by 
both parties in the hands of a common friend. 
who afterwnrds died. diligent search among his 
papers is all that is required "); 1875. Ameri
can Life Ins. Co. v. Rosenagle. 77 Pa. 507. 514 
(slight eviden('e oi the loss of ordinary letters 
between relatives. held sufficient); 1920 .• 
Weber's Estate. 268 Pa. 7, 119 At1. 7S5 (will); 
1920. Muncey v. Pullman Taxi S. Co., 269 Pa. 
97, 112 At1. 30 (plaintiff's account-books; 
search held insufficient) ; 
Philippine Itlan.ds: C. C. P. 1901. § 284 (like 
Cal. C. C. P. § 1855); 1915. Michael & Co. 11. 
Enriquez. 33 P. I. 87; 
South Carolina: 1803. Anderson v. Robson. 2 
Bay 495. 497 (bill of exchange from over seas; 
evidence of loss at sea held sufficient); 1814. 
Velton 1). Briggs. 4 Des. 465 (e\-idence of loss 
of deed, held sufficient); 1818. Sims v. Sims. 2 
Mill Con st. 225 (search for note. held insuffi
cient); 1824. North 11. Drayton, Harp. Eq. 34. 
41.45 (loss of bond held sufficiently evidenced); 
1830. Stockdale ~. Young. 3 Strobh. 501. 506 
(evidence of lollS of old deed. held sufficient) ; 
1839. Smith v. Smith. Rice 232. 234. 237 (search 
for judicial records. sufficient); 1852. McQueen 
v. Fletcher. 4 Rich. Eq. 152. 155. 159 (search 
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often lengthy and laborious expositions of the facts and their sufficiency are 
ill-judged e~llendjtures of effort for a Supreme Court. Such labor, in Lord 
Denmar.'s empha.tic words, is a "mere wastf of time." As a teft for the 
capabilities of a ,fine instrument, it would be interesting to set a steam-ham
mer to crack a hut; but as an habitual occupation. it would be plain (oily. 
The Supreme C~urts of .Tudicature spend overmuch time in cracking nuts. 
Long days of time and tedious pages of reports have been gh'en up to in
Yestigations of detailed fncts, under tile present principle, resulting in rulings 
which ne\'er ought to be of any significance as precedents. It is to be hoped 
that this practice wiII fall completely into disuse. 

§ 1196. Sarne: Kinds of Evidence aAmissible in Proving Loss (Circllm
stantial, Hearsa.y, Admissions, Affida.vits, etc.). The ordinary principles 
otherwise estublished appl:: equally to the evidence used to prove the loss of 
a document. Certain kinds of evidence, however, occasionally raise specific 
questions concerning their usc for the present pt.rpose. 

(1) Circumstantial e~'idellce is of course proper; 1 it is in truth the com
monest, for the eddence of a loss if> usually reducible to the circumstance 
that a document after proper search has not been seen.2 

(2) If the circumstances are SUell that the Court can raise a presumption 
oj [08S, as matter of law (post, §§ 2522, 2.523), then this suffices to establish 
(or judicial records. held sufficient); 1852. Ro!:nlton r. R. & W. T. Co .. 14 Vt. 311. 323 
Floyd v. l\Iintsey, 5 Rich. 361, ~(i5. ;J72 (search (contract with n to\vn; search held insuffi-
held insufficient; that the last possessor WIlS cient); 18D1. Thrall r. Todd. 34 Vt. 97 (assign-
dead and had Ih'ed out of the jurisdiction did ment of claim; search held insufficient); 1863. 
not excullC a failure to illl]uire of his repre- Rutland &: B. R. Co. v. Thrall. 35 Vt. 536, 547 
sentatives): 1857. Berry t' • • Jourdan, 11 Rich. (newspaper notice; proof of loss of whole 
67, 76 (evidence of loss of deed. held sufficient) ; edition not necessary; diligent search for a 
1892. Brooks v. McMeekin, 37 S. C. 2¢5, 299, ~opy. sufficient) ; 
14 S. E. 1019 (senreh not shown sufficient); Washilloton: 1898, State T. Erl'ing, 19 Wash. 
Tenn~scc: 1871. Quinby v. X. A. C. &: T. Co., 435, 53 Pac. 717 (letter: loss sufficiently 
2 Heiek. 596 (insufficient proof of loss, on the proved); 1916, Case Threshing M. Co. v. 
facts); 1900, Whiteside v. Watkin~. - Tenn. Wiley. 89 Wash. aol, 154 Pac. 437 (search for a 
-, 58 S. W. 1107 (same); 1901. Davidson L. letter held insufficient): 
Co. v. Jones, Tenn. ,62 S. W. 386 (same); Wisconsin: 1858. Conkey v. Post. 7 Wis. 131, 
Teras: 1854, Clifton v. Lille.I·, 1:.' Tex. 130 137 (note; loss sufficiently ~hown); 1880, Mul-
(deed; loss sufficiently shuwn); 1i>63, White lenbnck v. Batz, 49 Wis. 499. 501 • .; N. W. 942 
v. Bt'rney, 27 Tex. 50 (deed; loss sufficiently (letter used at a formp,' trial: loss sufficiently 
~hown); 1883, V.'lndergriff v. Piercy •• ~9 'fex. Hhown). 
371 (deed; loss insuffidently shown; last cus- JVyomina: 1920. Caswell v. Ross, 27 Wyo. 1. 
todian's declarations insufficient; he must be 188 Pac. 977 (promissory note). 
called or accounted for); 1885. Continental § 1196. I 1831. Swift v. Stevens, 8 Conn. 
Ins. Co. v. Pruitt, 65 Tex. 125. 128 (schedule 431, 437; 1825. Peay v. Picket. 3 McCord 318. 
of property; loss sufficiently shown); 1889. 322. 
Ruby v. Van Valkenburg. 72 Tex. 459. 468. 10 : See the opinion of Col cock, J .• in Peay r. 
S. W. 514 (jLdgment-record; loss sufficiently Picket. supra. That direct testimony to the 
shown); 1890, Mugge v. Adams, 76 Tex. 448, document's destruction is not needed. is ap-
450. 13 S. W. 330 (letter; loss not shown) ; parently the meaning of Courts declaring that 
1895, Cabell v. Holloway, 10 Tex. Ch· . .-\pp. the Joss need not be prored teith absolute certainty; 
307. 31 S. W. 201 (search held Bufficient) ; for example: 1882. Elwell r. Mersick, 50 Conn. 
Vemlont: 1831. Bliss \:. Stevens. 4 Vt. 88. 92 275 (8 "reasonable presumption", even though 
(search for an execution, held sufficient.); 1834. by slight evidence); 1827. Taunton Bank v. 
Braintree 1>. Battles, 6 Vt. 395, 399 (search for a Richardson, 5 Pick. Mass. 436. 44 \ (e\'idence of 
charter in the proper place of custody, held suf- "ahsolute. irrcco~'erable loss" not neceSllllry: 
ficient); 1839, Viles v. Moulton. 11 Vt. 470. 474 .. nil due dili~ence having becn used in searching 
(SC8.fch for lost note. held insufficient); 1842. for it" is enough); 1868, Corbett v. Xutt. 18 
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the loss; the lapse of time is a circumstance often thus availed of.a But it 
should be noted that, when the presumption of an unknown lost grant (post, 
§ 2522) is appealed to, it does not avail to excuse the party from accounting 
for a specific deed by {lroving its loss.4 

(3) The nearsay statement of a custodian or other person who has been 
llPplied to in the cout3e of a search may he regarded in two aspects. (a) It 
may be distinctly offered as evidence that the assertion contained in it the 
fact of loss or of search is true, and is thus obnoxious to the Hearsay rule, 
and inadmissible; 5 though one COllrt I.as ruled otherwise on the ground that 
for proof to the jmlge (ante. § 4, post, § 2550) the ordinar~r rules do not appl~·.6 
(b) But it may also and better be regarded as merely one of the circumstances 
entering into the c:ufficif!ucy of the sf.>arch, i.e. not as testimony to the fact 
asserted, but as a circumstance tending to show that the searcher has not 
failed in r,easonable diligence in not proceeding further (upon the principles of 
§ 245, anu!, § 1789, post). This view has been e}.-plained and recognized with 
approval in England,; and finds some favor in this country also,S as it should. 

(4) Testimony b;J the party himself stands upon the same rules as other 

Gratt. Va. 624, 633. 638 (prooi beyond possibil- 62 Or. 604, 125 Pac. 273; S. Car. 1844, Cath-
ity of mistake. not required; a moral certainty cart I). Gibson, 2 Speer 661 (search and hearsay 
is sufficient). declarations of last possessor's search, insuffi-

Compare the cases for lost wills (post, § 2106). cient); Tex. 1849, Dunn 11. Choate, 4 Tex. 14, 
I Eng. 1843, R. r. Hinley, 1 Cox Cr. 13 (a 18 (hearsay statements of the custodian, not 

hamper used for sending goods six months be- sufficient; he must be called if living). 
fore; destruction here held doubtful): Ala. • 1850, Higgins v. Watson, 1 Mich. 428. 432 
1845, Pond r. Lorkwood, 8 Ala. 669, 676 (notes (hearsay confession of thief of document rG-
paid oII and received by the maker several ccived," this being a preliminary inquiry, and 
years befo;-e, presumed destroyed); Pa. 1782, the testimony being given to the Court and not 
Morr:s v. Vanderen, 1 Dall. 64 (official list of to the jury"). 
original purchasers of land from William Penn, ' 1845, Denman, L. C. J., in R. I). Keni!-
received, and production of their deeds not worth, 7 Q. B. 642, 649 (disappro\'ing R. v. 
required): 1774, Hurst v. Dippe, ib. 20, aemble Denio, infra: "It would, I think, have been 
(same, rec.eived); 1823, Kingston v. Lesley, 10 quite enough to say that the e\'idence of a 
s. & R. 383, 387 (same; the deeds presumed 'bona fide' search was such as might satisfy 
unavailsble); 1840, Tilghman v. Fisher, 9 the SeBsicns [trial CourtJ .... When the party 
Watts 441, 444 (IOS8 of certain old papers pre- got a reasonable account which showed that 
Bumed from lapse of time); Vt. 1871, Eddy v. th<\ documents could not be found. why was he 
Wileon, 43 Vt. 362, 375 (notice of sale posted, to go farther?"; WiIli:uns, J.: "If you let 
!Dore than a year before; lOBS presumed). that [declaration] in, thIJre is quite enough to 

, 1845, Reynolds v. Quattlebum, 2 Rich. 140, satisfy a reasonable man that the document is 
144. lost. If you do not, the search has been car-

• Can. 1858, Bratt v. Lee, 7 U. C. c. P. 280 ried as far as, upon the admitted evidence, it 
(testimony to a reported search by the plaintiff can go ..•. It is not necesaary to call the 
and hie wife, who declared themselves to the person who gives the answer, in order to show 
witness to be unable to find, held insufficient) ; why he gave it "); 1858, R. v. Braintree, 1 E. & 
U. S. Kan. 1880, Brock v. Cottingham, 23 Kan. E. 51, 57 (indenture of apprentic.eship; the 
383, 388 (clerk of Court's statements during inquiries to and answers by perrone likely to 
search for execution by H. and clerk, excluded; have the document, held admiSBible; Camp-
hie deposition or testimony should be had); bell, L. C. J.: .. Any questions !Day be put for 
N. Car. 1825, Governor 1l. Barkley, 4 Hawks 20 the purpose of showing that there has been a 
<declarations of the living administrator of reasonable and' bona fide' search; though the 
the deceal!ed possessor of the document, not answers to them may not be e\'idence in the 
admitted to show the lOBS) ; 1886, Jus- ultimate question before the Court "). 
tice v. Luther, 94 N. C. 793, 798 (de- The rulings in England and lrehmd, how-
positary's hearsay reply, to the witness ever, are not harmonious: 1815, R. v. Morton, 
searching, that the document was lost, held 4 M. & S. 48, semble (adDlitted); 1827, R. ~. 
inllUfficient) ; Or. 1912, Kenworthy I). Siooman, Denio, 7 B. ok C. 620 (excluded); 1828, R. I), 
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testimony, except in two respects. (aj When the diaqualificatwn of a party 
as witness prevailed (ante, § 577), it was often an especial hardship to satisfy 
the requirements of the present rule, because the part~· would commonly be 
the only person able to give information of the loss of his d.ocument. Ac
cordingl~' an exception was established in almost cver~' jurisdiction, b~· which 
the party, in spite of his disqualifying interest, was allowed to testify to the 
fact of loss; the exception being based by some Courts on the necessity of 
the case, by others on a broad principle that upon incidental matters prov
able to the judge the tEsqualification did not appl~·.9 With the general re
moval of parties' disqualifications (ante, § 577), this exception ceased to exist 
as such; though it would on principle still appl~' for disqualified survivors 
(ante, § 578). (b) It became common, in some jurisdictions, to admit merely 
the party's affidavit for the above purpose; thus establishing an exception not 
only to the rule of disq,ualification, but also to the hearsay rule (po.vi, § li09).lO 
When, therefore, in many jurisdictions, statutes made a certified copy of a 
recorded deed admissible to prove the execution and contents of the deed, 
if the original was unuvailable, these statutes usually continued the old prac
tice by providing that the part~·'s affidavit should be admissible to prove the 
loss (posi, § 1225). The disqualificat:on of parties was b~' this time removed, 
so that they might have testified in person on the stand; and the affidavit
allowance was thus only an exception to the hearsay rule. The questions 
arising under these statutes (which usuall." allow the affidavit to prove that 
the document is either lost or out of the part~·'s control) are considered under 
the subject of registered deeds (post, § 122.5). The statutory exception. 
being in strictJ:css only a sur \'ivai of an exceptional common-law prac
tice, of course does not authorize the use of a stranger's affidavit (post, § 1708). 

Stourbridge, 8 B. &: C. 96 (admitted); 1834. R. Va. 624. 633. 635 (inquiry for wiII and probate 
1>. Rawden, 2 A. &: E. 156 (not admissible, ex- at the clerk's office, the clerk at the request of 
cept when made by one in possession of the the witness making search and reporting the 
document); 1852, R. 1>. Saffron Hill. 1 E. &: B. documents to ha\'e been among records burnt; 
93, 97 (whether admissible to show that search held sufficient; though in case of suspicion the 
in other place! was unnecessary, not decided) ; calling of the clerk might have been required). 
1876, Smith 1'. Smith. 10 Ir. R. Eq. 273. 276, • The following cases are only a few illuII-
280 (inquiries and replies admitted). trating the principle: Cal. 1858. Bagle)' v. 

Compare the rule for a search for nn al/est- Eaton, 10 Cal. 126. 146; N. J. 1865. Clark II. 
ing wit neBS (post. § 1313), and the cases cited Hornbeck. 17 N. J. Eq. 430, 450; N. Y. 1814, 
ante. n 158, 664. Butler 1>. Warren, 11 John. 57 (contra, but re-

'1918, Virginia &: W. V. Coal Co. v. Charles. pudiated in the next case); 1819, Jackson 1>. 
D. C. W. D. Va .• 251 Fed. 83 (loss of 1874 deed Frier. 16 John. 193, 195; 1822. Chamberlain •• 
recorded in B. Co.: in 1903 the county derk Gorham, 20 John. 144. 146; 1830. Betta II. 

infonned J. that the 1874 deed was destroyed Jackson, 6 Wend. 173. 177; 1841, Woodworth 
by the B. Co. courthouse fire in 1885; J.'s v. Barker. 1 Hill 172 (limiting the use); 1847, 
testimony to this. admitted as si'.owing diligent Vedder r. Wilkins. 5 Den. 64. 
l18arth); 1852, Harper 'D. Scott. 12 Ga. 125. 136 Occasionally a statute dealing with this 
(admitted to lay the foundation for proof of old :;ituatlOn survives in the modern revi-
search, the declarant being dead); 1906. Intcr- sions; e.o. Minn. Gen. St. 1913, § 8432. 
state lnv. Co. r. Bailey. Ky. ,,93 S. W. 578 10 See. for example: 1844. Bachelder v. Nut-
(deed); 1920. Weber's Estate. :WS Pa. 7. 110 ting. 16 N. H. 261. 264; 1852. Neally 1). Green-
Atl. 785 (testator's declaration that he had ough, 25 N. H. 32.~, 329; 1828. Tllyloe1>. Rill&8. 
accidentally torn thP. will, considered; point 1 Pet. 591, 596; and the cases cited JI08t. 
not raised); 1868. Corbett D. ~utt. 18 Gratt. § 1709. 
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It was sometimes contended that this affidv.\'it of the party was indispen
sable, and not merely allowable; Jl but this misunderstanding of the principle 
was generally repudiated.12 

(5) Proof of the loss may also be made by the opponent's admis8-ion.13 It 
may also be made by the record of judgment in a statutory proceeding to 
establish the contents of it lost document.14 

(6) In a criminal prosecution fo:" !arcen~', it is enough to prove the fact of 
the loss of the document by stealing, in order to proceed to establish its coo
tents without production; it is not necessary to prove first the stealing by 
the defendant. 15 

§ 1197. : Discrimjnations between Loss and other situations. 
(1) The statutor~' conditions on which a certified copy of a regUttered deed 

will be admitted include usually other things than loss; and these statutory 
conditions can best be examined in another place (post, § 1225). 

(2) The fraudulent .'wppression or destruction of a document by the op
ponent, which puts the proponent in the same position as a loss (with reference 
to the non-necessity of giving notice) may be considered under the head of 
detention by the opponent (post, §§ 1207, 1209). 

(3) On a charge of larceny~ So far as the possession is assumed to be in the 
defendant, the case is gcn-erned by the rules applicable to detention by the 
opponent (post, §§ 1200, 1207). 

(4) The doctrines of the substantive law of 1I.cgot-iable instruments, in re
gard to the conditions upon which an action or a criminal prosecution may 
be maintained upon them, when h,t or destroyed and not producible, are 
not here involved.! The sun'inlls of the old idea that a lost instrument was 

II 1791, Blanton v. Miller. 1 Hayw. 4 (" be- and 1088, and the necessity of giving notice in 
cause no other can safely swear his want of such a case, sec posl, § 1209. For the oppo. 
possession "). nent's admission of the contenls, sec 1>Osl, 

II Fed. 1831. Doc 1'. Winn, 5 Pet. 233, 242 (a § 1255. 
rule of Court of December, 1823, required the .. For the sufficiency of a copy thus estah-
party's affidavit that the document was lost or lished, sec posl, §§ WOO. 1682; for the prefer-
destroyed and not in his control, as indispen- ence, if any, for such a copy, ,;ee posl, §§ 12.3, 
Buble in addition to other evidence of loss; held. l:i4 7. 
that if sufficient other evidence of loss existed, For the usc of recitals in old deeds as evidenre 
the rule of Court requiring additionally the affi- of contents, sec 11081. §§ 1573, 2143. 
davit WtlS improper; Johnson, J., diss.); Ga. IS The following ruling is of course ab~urd: 
1859, Sutton 1'. McLoud, 26 Ga. 637, H42; 1864, R. v. Farr, 4 F. & F. 336 (burglary, and 
MlUl8. 1844. Foster v. Mackay, 7 Mete. 531, 537 stealing a ring; a question about the inscMp-
(treated as not invariably requisite; here tion on the ring, not allowed; Coun""l: .. It i. 
dispensed \\ith, the record plaintiff being a proved to have been stolen, I!D that we cannot 
nominal party only and having -absconded); prodUce it"; Channell. B.: "It is not proved 
Tenn. 1849, Hale II. Darter. 10 Humph. 92 to have been st.olen by the prisoner, which 
(affida,it by th" party himself is not essential, indeed is the question to be tried "). 
if other sufficient eviden(;e is given). § 1191. I Seo, for example: IS09, Pierson 

The rule regarding the necessity of an affi- v_ Hutchinson, 2 Camp. 211 (action on a lost 
davit of loss in going to equity Jar relic! negotiable instrument); 1827, Hunsard r. 
is not within the present purview; s(!(\ post. Robinson, 7 B. & C. 90 (sarno); Dlilliel, 
§ 1197. Negotiable Instrument.~, II, §§ 1475-1485, 4th 

n 1895, Pentecost II. State, 107 Ala. 81, 18 ed_; 1901, Cross v. People, 192 Ill. 29, 61 X. 
So. 146- E. 400 (forgery of II lost instrument !Ua;.- l>e 

For the caBC of the opponent'a own PO/llje8dWl£ prosecuted). 
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a lost right (anfe, § 1177) are seen in the statutes enabling the owner of lost 
commercial paper to maintain an action, on specified conditions.2 

(5) Certain statutes providing that lost pleadings or documents of title 
ma~' be 8upplied by ajfida'tit seem to concern only the providing of a copy 
Cor purposes of profert or of adjudication, and not to alter the ordinary rules 
as to proof of loss.3 

§ 1198. Sallie: Intentional Destruction by Proponent himself. If it should 
appear that the party desiring to prove a document had himself destroyed it, 
with the object of pre\'enting its production in court, the evidence of its con
tents, which he might then offer, could properly be regarded as in alllikeli
hood false or misleading (ante, § 291). It is with this extreme case in mind 
that a few Courts ha\'e inconsiderately laid down an unconditional rule that 
the proponent's intentional destruction of the document bars him from evi
dencing its contents in any other way: 

1824, EWIXG, C. J., in Broadu'ell v. Stile9, S N. J. L. 58, 60: "He who voluntarily, with
out mistake or accident, destroys primary evidence thereby deprives himself of the produc
tion and use of secondary evidence. The best evidence is required i and if a party, having 
such in his power, voluntarily destroys it, the law knows no relaxation for him, whatever 
may be given to accident or misfortune. . .. To admit of evidence under such circum
stances is as repugnant to principle as to deny a party the cross examination of the witnesses 
of his adversary." 

But it is obvious that there may be many cases of intentional destruction 
which do not present the above extreme features. The intentional destruc
tion may clearly appear to have been natural and proper, or it may be merely 
open to the bare suspicion of fraudulent suppression; and in such cases the 
evidence of its contents should be received, subject to comment on the cir
cumstances, The more liberal view is represented in the following passages: 

1824, TODD, J., in Rigg9 v. Tayloe,9 Wheat. 483,487: "It will be admitted that where 
a writing has been voluntarily destroyed with an intent to produce a wrong or injury to the 
opposite party, or for fraudulent purposes, or to create an excuse for its non-production, in 
such cases the secondary proof ought not to be received. But in cases where the destruc
tion or loss, aithough voluntary, happens through mistake or accident, the party cannot be 
charged with default. In this case, the affiant states that if he tOfe up the paper, it was 
irom a belief that the statements UPOLt which the (.'ontract had been made were correct, and 

, CANADA: N. Br. Consol. St. 1903, c. 111. mined by the opponent .. may he supplied" by 
§ 257; New!. Conso!. St. 1916. c. 83. § 21; affidavit; if put in issue, may be proved by 
Yukon: Consolo Ord. 1914. c. 48. Rule 128; "competent evidence oC its contents"). 
UNITED STATES: Ala. Code 1907. § 2491; Relics oC the old notion that the 1068 oC tho 
Colo. Camp. L. 1921. § 6548; La. Rev. Civ. C. instrument precluded any action upon tho 
1920. §§ 2279. 2280; 111d. Ann. Code 1914. i-ight which is represented are in certain 
Art. 75. § 14; Mich. Camp. L. 1915, §§ 12543, surviving remedial statutes; e.g. Mo. Rev. St. 
12&14; .Minn. Gen. St. 1913. § 8433; N.ltfex. 1919, § 1413. 
Annot. St. 1915. §§ 4220--4222; N. Y. C. P. A. In some States there is a ru!e oC pleading 
1920, § 333; Wis. Stats. 1919. § 4190. requiring a count W Bet up a lost deed: 1900, 

'S. C .. St. 1870. C. C. P. 1922. § 747 Hatcher 11. Hatcher. 127 N. C. 200. 37 S. E. 207 
(iC original" pleading 01 paper" is lost. Court (at least. where the proof is not by certified 
may authorize use of COpy); Tenn. St. 1819. copy). 
c. 27. U 1-4. Shannon's Code 1916. §§ 5694- For the requirement 118 to lost will8 and 
5696 (uny instrument lost or wrongfully de- rerord8. lICe POBt. U 1267. 2106. 
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that he would have no further use for the paper; in this he was mistaken. If a party should 
receive the amount of a promissory note in bills and destroy the note, and it was presently 
discovered that the bills were forgeries, can it be said that the voluntary destruction of the 
note would prevent the introduction of evidence to prove the Contents thereon Or, if a 
party should destroy one paper believing it to be a different one, will this deprive him of his 
rights growing out of the destroyed paper? We think not." . 

1858, FJELD, J., in Bagley v. McMickle, 9 Cal. 430, 446: "The object of the rule of law 
which requires the production of the best evidence of which the facts sought to be established 
are susceptible is the prevention of fraud; for if a party is in possession of this evidence 
and withholds it, and seeks to substitute inferior evidence in its place, the presumption natu
rally arises that the better evidence is withheld for fraudulent purposes which its produc
tion would expose and defeat. When it appears that this better evidence has been vol
nntarily and deliberately destroyed, the same presumption arises, and unless met and 
overcome by a full explanation of the circumstances, it becomes conclusive of a fraud
ulent design, and all secondary or inferior evidence is rejected. If, however, the destruc
tion was made upon an erroneous impression of its effect, under circllm~tances free from 
the suspicion of intended fraud, the evidence is admissible. The cause or mo
tive of the destruction is, then. the controlling fact which must determine the admissibility 
of this evidence in such cases." 

The view now generally accepted 1 is that (1) a destruction in the ordinary 

,1198. 1 The cases on both sides are as 535, 546 (fraudulent purpose must be nega_ 
follows: ENGLAND: 1805, R. t>. Johnson, 7 tived; here, a destruction by joint act of 
East 65, 66, 29 How. St. Tr. 437 (enyelopes :Jlaintiff and defendant. held not to exclUde 
destroyed by fire, after opening, in the ordinary evidence of contents); 1883, Breen t>. Richard_ 
course of business; contents shown); 1807, son,6 Colo. 605 (self-destroyed articles of part-
Kensington t>. Inglis, 8 East 273, 278, 288 nership, allowed on the facts to be proved); 
(similar; expired trading license). Connecticut: 1823. Bank of U. S. ~. Sill, 5 Conn. 

UNITE!) STATES: Federal: 1824, Riggs t>. 106, 111 (cutting a bill and sending the halves 
Tayloe, 9 Wheat. 483, 487 (yoluntary destruo- separately by mail. one half being lost; pro-
tion, supposing the paper to be no longer dUction not required) ; ~ 
needed; contents allowed; see quotation Illinois: 1867. Blake v: Fash, 44 IiI. 302, 304 
IUpra); 1824. Renner ~. Bank, 9 Wheat. 581, (voluntary destruction excludes seeondary evi-
597 ("If the circumstances will justify a well- dence. unless fraudUlent design is disproved); 
grounded belief that the original paper is kept Indiana: 1859, Anderson Bridge Co. v. Apple
back by design, no secondary evidence ought gate 13 Ind. 339 (contmct burned by promisee 
to be admitted "); 1832, U. S. t>. Doebler, 1 by ~ay of cancellation; copy excluded); 1877, 
Baldw. 519, 520 (letter sent by defendant to RUdolph v. Lane. 57 Ind. 115. 118 (letter torn 
accomplice, and probably destroyed by him as up after reading; destruction with apparent 
a precaution; evidence of the contents, ap- fraudulent design bars other evidence, unless 
parently from the accomplice, admitted) ; the fraud is rebutted); 1906, Gibbs v. Potter, 
Alaba!ll(l: 1892, Rodgers t>. Crook, 97 Ala. 722, 166 Ind. 471, 77 N. E. 942 (rule applied to an 
725. 12 So. 108 (throwing away a letter contain- altered document) ; 
ing opponent's admissions; secondary proof l0UJ4: 1899, MurphYt>. Olberding, 107 Ia. 547, 
allowed); 1896, MUler v. State, 110 Ala. 68,20 78 N. W. 205 (contract blurred by proponent's 
So. 392 (bastardy; destruction of a letter children with ink; after making a clean copy, 
from the defendant by the complainant at his he threw away the original; copy admitted) ; 
request. held not to exclude oral evidence); Kentucku: 1899. Shields v. Lewis, Ky. , 
Bracken t>. State, 111 Ala. 68. 20 So. 636 49 S. W. 803 (breach of promise of marriage; 
(same) ; voluntary destruction by plaintitf of defend-
California: 1858, Bagley t>. McMickle. 9 Cal. ant's letters. without fraud; other evidence 
430, 435, 448 (destruction by consent; semble. admissible, in trial Court's discretion) ; 
production not neceSil8ry on the facts; see Maine: 1858, Tobin v. Shaw, 45 Me. 331. 344, 
quotation 8Upra); 1858, Bagley t>. Eaton. 347 (" ilit is satisfactorily shown thatthe act of 
10 Cal. 126, 148 (the motive controls; if destruction was not the result of fraudulent in
done under erron~ous impression as to ita tent". other evidence is admissible; here. of 
effect, under circumstances free from suspicion letters from the defendant in an action for 
of intended fraud, production not required); breach of promise of marriage, the plaintiff 
C. C. P. 1872. § 1855 (quoted ante, 11195); ha'ing been that they would not be 
Colorado: 1875, Sellar v. Clelland, 2 Colo. 532, needed by her) ; 

760 

• 



§§ 1177-1282} PRODUCTION NOT FEASIBLE § 1198 

course of business, and, 0; course, a destruction by mistake, is sufficient to 
allow the contents to be shown as in other cases of loss, and that (2) a de-

MaTI/land: 1898, Wright II. State, 88 Md. 436, ulent design is repelled"; admitting secondaofY 
21 Atl. 795 (throwing away the wrapper of a e\;dence of a will destroyed by the residu~.ry 
hutter-package; evidence of contents ad- legatee after the testatrix' death after legal 
mittcd) ; advice that it Was invalid and under the honest 
Mfl85achuselt3: 1862, Joannes 11. Bennett, 5 All. belief that it was so); 1865, Clark 11. Horn-
169,172 (voluntary destruction excludes other beck, 17 N. J. EQ. 430, 451 ("voluntary 
,~vidence, "in the absence of any proof that the destruction •.. would exclude all evidence 
deetruction was the result of accident or mis- of its contents"; said of a note); 
take or of other circumstances rebutting any New Mexico: 1911, Di Palma I). Weinman, 16 
fraudulent purpose or deSign "); 1870, Stone 11. N. M. 302, 121 Pac. 38 (injury to business by 
Sanborn, 104 Mass. 319, 325 (approving Jo- destruction of goods and building and conse-
annes I). Bennett) ; Quent remo .... al; the case ha'\ing been four 
Michigan: 1862, Gugins I). Van GOlder, 10 times tried in eight Years, the plaintiff's de-
Mich. 523 (grantee of an unrecorded deed con- Btruction of his in .... oices etc. held to be suffi_ 
&enting to destruction; evidence of contents ciently explained; appr~\;ng the text abo .... e) ; 
excluded on the preSCnt principle); 1884, New York: 1802, Livingston v. Rogers, 2 
People 11. Sharp, 53 Mich. 523, 525, 19 N. W. Johns. Cas. 488, 1 Cai. Cns. 27 (a letter left 
168 (note not kept, and explanation sufficient; with the attorney, who either carelessly lost it 
production not rcquired); 1892, People II. or else d('stroyed it thinking it useless: Lans-
Lange, 90 Mich. 454, 456, 51 N. W. 534 (em- ing, Ch., was for exclusion on the ground of at 
bezzlement; defendant's employers' books least" inexcusable neglect"; the majority 
euspiciously disappe(1ring, the prosecution was Were for admission, there being no .. reasonable 
not allowed to resort to evidence of their con- grounds of suspicion of a suppression of the 
tents); 1895, Shrimpton v. Netzorg, 104 Mich. . instrument" or "of mala fides ir. the plaintiff"); 
225,62 N. W. 343 (letter thrown, after reading, 1827, .Jackson ~. Lamb, 7 Cow. 431, 434 (pa-
into the waste-basket; other e\;dence a1- ]lers buried during the war oi the Revolution 
lowed); 1901, Davis v. Teachout, 126 Mich. and thus probably lost or destroyed; contents 
135, 85 N. W. 475 (COntract burned, by all admissible); 1834, Blade ~. Noland, 12 Wend. 
parties' consent, because considered useless; 173 (voluntary destruction of a note, unex_ 
proof of content.s allowed) : plained by the proponent, excludes secondary 
Minnesota: 1866, Winona I). Huff, 11 Mini!· o\;dence); 1837, Clute 11. Small, 17 Wend. 
119, 130 (when the document is 'prima facie' 238, 243 (approving the preceding); 1864. 
in the offeror's possession, he must show loss or Enders~. Sternbcrgh, 40 N. Y. (Keyes) 264. 
destruction .. without his culpability") ; 269 (" If the paper be purposely destroyed by 
MiJJaouri: 1846, Skinner 11. Henderson, 10 Mo. a party having au i:.terest in its contents ", 
205 (burning by mutual consent of an illegal it cannot be proved); 1881, Steele v. Lord, 
contract; contents provable in action to re- 70 N. Y. 280 (destruction by tbe plaintiff, 
cover money paid); 1902, Stephan II. MetZger, in good faith and in the course of business, of 
95 Mo. App. 609, 69 S. "W. 625 (copy admitted drafts on which the advances sued for had been 
of a fly-leaf account, first torn into pieces by a made; proof of contents allowed); 1882. 
child, and then thrown away after the &.ccount Mason v. Libbey, 90 N. Y. 683 (a plnintift's 
had been copied from the pieces by the party husband had destroYcd old letters from the 
offering the copy) ; defendant, in order to reduce the bulk of house_ 
Montana: 1899, State v. Welch, 22 Mont. 92, hold effects when moving to another city; 
55 Pac. 927 (mere destruction of letters accord- e\;denee of contents admitted if "its destruc_ 
ing to custom, not sufficient to exclude evi- tion was not 1.0 prodUce a Wlong or injUrY 
dence of contents) ; to the opposite party or to create an ex~ 
New JP.Taell: 1824, Broadwell 11. Stiles, 8 N. J. lor its non-production"; the trial COUrt'8 
L. 58 (one who had Voluntarily erased B.nd discretion to control in applying this Prin-
blotted out his name lIS an indorser was not ciple) ; 
allowed to show otherwise that the name was North Carolina: 1854, McAulay 1>. Earnhart. 
forged; see quotation 8Upra); 1833, Vanau- 1 Jones L. 503 (a note paid off and then de-
ken ~. Hornbeck,14 N. J. L. 178,181 (volun- stroyed; secondary e\;dence allowed); 1873. 
tary burning of the note sued on, held to ex- Pollock v. Wilcox, 68 N. C. 46, 50. (BalDe) : 
elude recondary evidence, as an "intentional Ohio: 1834, "Woods 1>. Pindall, Wright 507 
destruction"); 1863. "Wyckoff v. Wyckoff, 16 (destruction of surrendered bond by plaintiff's 
N. J. Eq. 401 ("If the instrument was volun- predecessor; Contents r.llowed to be proved); 
tariJy I..estroyed by the party, secondary evi- Pen7l81llronia: 1841, Shortz I). Unangst, 3 
denee of its contents will not be admitted, "W. &; S. 45, 55 (copy admitted, the original 
until it be shown that it was done under a having been burned by one who Wall a nom_ 

and until evel)' inference of a fraud- inal plaintiff but really adverse) ; 
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structiOD otherwise made will equally suffice, provided the proponent first 
removes, to the satisfaction of the judge, any reasonable suspicion of fraud. 
The precedents, however, are not harmonious. 

The question whether a title obtained by deed is reveated in the granior by 
the destruction of the deed with joint consent of granto; and grantee, or 
whether an alteration avoids the instrument, has sometimes, though irnprop
erl~', beell solved b~' invoking the present principle; 2 but the question is in 
truth one of the suhstanth'c law of property-transfer.3 

§ 1199. (2) Detention by Opponent; in General. This excuse for nOIl
production is 11I:~toricall,ll one of the earliest recognized; ~'ct there was a 
time whcn it was not concedecU Only in the 1700s wus the cxcmption, b~' 
repcatcd rulings, put beyond doubt.2 To-da~r it is constantly enforced; 3 

und it applies equally in criminal and in civil cases.4 

Porto Rico: Rev. St. & C. 1911. § 1392 (like dangerous to admit the contents and sulfiden-
Cal. C. C. P. § 1855); des of deeds to hc proved by testimony of 
South Carolina: 1892. State I'. Hl'ad. 3S S. C. \\;tnesses "); lfii7. Anon .. 1 Mod. 266 (the 

• 
258.260. 16 S. E. 892 (witness read to L. a dcfl'ndant "had gotten the deed into his hands." 
letter addressed to L .• and L. then took it and in an nl'tion on u grant of advowson; the COurt: 
burnt it: production not rC'quired) ; "When the law requires that the deed be pro-
South Dakota: I 005. ~el8on t'. Nat'l Drill cured. yoU ha\'e your remedy for the deed at 
Mfg. Co .. 20 S. D. ::l09. 105 N. W. 630 (letters law; we cannot alter the law. nor ougbt to 
de~troyed wit.hout improper motives; other grant un imparlancc [i.e. stay] "). 
e\;dence of them admitted); 2 1033. Bradford's Case. Clayt. 15 (copy 
Tennessee: IS7!. Anderson D. Maberry. 2 allowuble where defendant" himself hath tho 
Heisk. 653. 655 (destrllction by the offeror's deed ... and will not produce it"); 1662. 
wife of a papcr left behind hy him in his Negus r. Reynal. 1 Kcb. 12 (a deed taken 
house; productiui'i !lot required. there being away by the dclendant; a leaEe "embezzled" 
no suspicion of suppression). by thc plaintiff's lessor; neither required to 

For the in/er8llCc which may be draWl! from be produced); 1670. i\IoretDn v. Horton. 2 
a fradulent motin, in destroying the original. Keb. 483 (a lease" burnt and taken out of the 
Bee ante. § 291. plaintiff's trunk by the defcndant". proved 

• The following cases iJJustrate the argu- orally); 1683. Carver t·. PinknC'y. 3 Lc\·. 82 
ment: 1855. Spcer v. Speer. 7 Ind. 178 ("The (dcbt for fees due from one owning a rectory 
voluntary surrender and destruction of an by indenture from the Dron of L.; held. the 
unrecorded deed may have thc effect of divest- indenture need not be shown. "which the 
ing the title of the grantee by estopping him defendant' penes se hahet ... ); 1600. I.ynch 
from proving thc contents"); 1857. Thompson v. Clerke. 3 Salk. 154. Holt. C. J. ("in the 
D. Thompson. 9 Ind. 323. 328 (delivery to possession of the plaintiff [opponent] himself"; 
grantor by grantee \\;th intent to surrender copy admissible); 1711. Sir E. Seymour's 
titlc; "he cannot be permitted to allcge that case. 10 Mod. 8 (deed possessed by opponent. 
a deed is lost and thereupon give parol c\'i- provable even \\;th oral testimony. "hy a man 
denee of its contents. when hc has surrcndered that had no copy"); 1718. Young v. Holmes. 
t to be cancelled; the deed is not lost in such 1 Stm. 70 (rule reeognized); 1754. Saltern v. 

a case"; rule hcld applicable only to parties Melhuish. Amb\. 247 (rule recognized); 1773. 
to the deed). Attorney-General v. Lc Merchant. 2 T. R. 

• For the authorities. see Jones. Real Prop. 201. note (copies of letters of the defendant 
erty, II. § 1259; 1906. Crossman v. Keister. had been taken whilc in the hands of the bank-
223 Ill. 69. 79 N. E. 58; 1904. Tabor v. Tabor. ruptey assignees; in notice and failure to pro-
136 Mich. 255. 99 N. W. 4; 1916. Wagle v. duce, on a charlte of unlawful importation of 
Iowa State Bank. 175 Ia. 92. 156 N. W. 991; tea. the copies were admitted); 1778. R. v. Wat-
and the exhaustive article by Professor S. son. 2 T. R. 190. per Buller. J. (said generally). 
Williston. Harvard Law Rt'vicw. XVIII. 105 • The following cnses merely recognize the 
(1904). on "Dischargc of Contracts by AI- gcneral principle without rulir.g upon any of the 
teration". and thc same author's treatise on dctails; the more detailed pro\;sions of the 
Contract.~. 1920. §§ Ul70-1917. Codes which recognize it arc cited in the ensu-

§ 1199. 1 1631. EnH of Suffolk v. Greenvill. jng sections: EIlO. 1836. Calvert v. Flower. 7 C. 
a Rep. Ch. 80 (deed nUeged to be concealed &: P. 386; U.S. Cal. C. C. P. 1872. § 1855 (proof 
by the defendant; "the Court held it vcry by production of original is excused. "2. when 
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The reason for the excuse is clear; if the opponent detains the document, 
then it is not availabie for the proponent, and as the fundamental notion of 
the general rule is that production is not required where it is not feasible, 
the rule here falls away and the non-production is excused: 

lii3, BUI.I.ER, J.;in Attorney-General v. Le Merchant, 2 T. R. 201, note: "It was like
wise said, in support of the motion, that the reason why copies are permitted to be evi
dence in common cases is because the party who has them in his custody, and does not 
produce them, is in some fault for not producing them; it is considered as a misbeha,;or 
in him ill not producing them. and therefore in criminal ca..o:es a man who does not produce 
them is in no fault at all, and for that reason a copy is not admitted. BU1• I do not take 
that to he the rule; it is not founded upon any misbehavior of the party, Ij( considering him 
in fault; but] the rule ig thig: the copies arc admitted, when the originals are in the 
adversary's hallds, for the same reason as when the originals are lost by accident; the 
reason is h':!Cause the party has not the originals to produce." 

It is clear that this notion of detention by the opponent, as an excuse for 
non-production. involves three essential elements: (a) l)OSsession, or more 
broadly, control, by the opponent; (b) demand, or notice, made to him by the 
proponent, signifying that the document will be needed; and (c) failuTe, or 
refusal, by the opponent to produce them in court. Only when these three 
circmllstances coexist can it be said that the document is unavailable because 
the opponent detains it. The significance of this analysis is shown in the 
detailed rules. 

§ 1200. Same: (a) Opponent's Possession; What Constitutes Possession. 
This element of possession. or control, is not to be tested by any of the tech
nical definitions of possession applicable in other branches of the law. The 
question here is whether the proponent is unable to produce the document 
because the opponent has practically the control of it. It is enough for this 
purpose if the opponent has the control, whether technically named "posses
sion " or not: 

1833, LITII.EDAI.E, .T.. in Parrll v. May, 1 )100. & Rob. 280: "The instrument need not 
be in the actual possession of the party; it is ('no ugh if it is in his power; which it would be 
if in the hands of a part~· in whom it would be \\Tongful not to give up possession to him." 

(1) It follows that the document need not be actually in the persona.l 
cu.yfody of the opponent himself; it is enough if it be held by a third person 

the original is in the pns.~ession of the part~· 
against whom the evidence is offer('d Rnd hE' fails 
to produce it after reasonable notice "); Colo. 
Compo L. 1921. C. C. P. § 391; Conn. 
1i95. Sedgwick r. Waterman. 2 Rc:,,,t 434; 
lOlra: 1889. Gafford 11. Invest. Cn .• ii Ia. 73G. 
738. 42 N. W. 550; Mass. 1830. Thayer v. 
Ins. Co., 10 Pick. 326. 329; 1852, AIIIiY r. 
Reed, 10 Cush. 421. 425; Mich. 1884. Van 
Nes.~ 11. Hadsell, 54 Mich. 560. 563. 20 N. W. 
585; 1886. Pangborn 11. Ins. Co., 62 Mich. 
638.641.29 N. W. 475 (on cross examination) : 
Minn. lIn9, Kenyon Co. l1. Johnson. 144 Minn. 
48. 174 N. W. 436 (date for a map); MiBs. 

1857. Cooper t .. Granberry. 33 Miss. 117. 122; 
Mont. Rev. C. 1921. § 10516; N. H. 1856, 
Cross V. Bell. 34 N. H. 82, 8S; N. Y. 1814, 
Jackson V. Woolsey, 11 John. 446; 1831. 
Life &: Fire Ins. Co. 11. Ins. Co., 7 Wend. 31, 
34; Or. Laws 1920, § 712. par. 1 (like Cal. 
C. C. P. § 1855); Pa. 1900. Strawbridge 11. 

Clamond Tel. Co .• 195 Pa. 118, 45 Atl. 677; 
P. I. C. C. P. 1901. § 284 (like Cal. C. C. P. 
§ 1855): P. R. Rev. St. &: C. 1911. § 1392 
(like Cal. C. C. P. § 1855). 

• 18G7, R. 11. Elworthy, 10 Cox Cr. 579, 582. 
583; and sec numerous other instances in the 
ensuing notes. 
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on the opponent's behalf and subject to the opponent's demand.1 The ques
tion whether notice to such a third person to produce is sufficient (poat, 
§ 1208) is a different one.2 

(2) It is immaterial that the document is out of the jurisdiction, if it is held 
there on behalf of the opponent; 3 the only question can be as to the suffi
ciencJ' of time allowed by the notice to produce (poat, § 1208).4 

(3) A past recent poasession, not shown to have ceased, will ordinarily be 
assumed to continue.5 A tran3jer of poaaession by the opponent to a third 
person after notice received will not take away the proponent's excuse for 
non-production.6 Nor, in fairness, should a transfer shortly before notice 

§ 1100. I The precedents cover various 
situations, and no more detailed rule can be or 
ought to be laid down: 

EXGL".ND: 1816, Baldnoy 1>. Ritchie, 1 
Stark. 338 (an order of delivery sent to the 
captain of the defendant's veBS:ll by the de
fendant; held the posscsaion of the de
fendant): 1824, Partridge I). Coates, Ry. & 
Mo. 153 (agent's possession sufficient; banker 
held a customer's agent in holding 11 check) ; 
1824, Sinclair I). Stevenson, 1 C. & P. 582, 585 
(agent's possession is the principal's; here the 
opponent bad given it to a third person and 
did not make it appear that he could not get 
it back); 1827, Durton n. Payne, 2 C. &: P. 
520 (a check with the defendant's bankers; 
no notice necescnry to the latter; Dayley, 
J. : .. The bankers arc your [the defend
ant's) agents; you would have Is right to go to 
the bank.ers and demand the check of them ") ; 
1833, Parry v. May, 1 Moo. & Rob. 279 (a 
document in the hands of a common agent of 
the defendant and a third person, held not 
in the defendant's control; "he must have 
such a right to it as would entitle him not 
merely to inspect but to retain "); 1845, 
Robb 11. Starkey, 2 C. & K. 143 (agent's pos
session llufficient, even though there is merely 
"evidence to go to the jury" of the defendant's 
agent's custody); 1860, Irwin n. Lever, 2 
F. & F. 296 (Pollock, C. B.: .. The possession 
of the plaintiff's attorney is the possession of 
the plaintiff; •.. though they [i.e. agents] 
might perhaps be subprenaed, it is not nec~
IJary to subprena them; when the principnl 
is a pa;-ty to the suit, it is sufficient to gi\'e the 
party notice"; here, the document was in the 
hands of an attorney in another suit. different 
from the one acting in the prcsent suit; notice 
to the principal held sufficient); 1860, Black
burn, J., in Wright 11. Bunyard, 2 F. & F. 193, 
19t) (opponent's banker's possession, held not 
sufficient); 1860, Pollock, C. B .. in Im'in v. 
Lever, 2 F. & F. 296 (opponent's banker's 
possession sufficient). 

UNITED STATES: Federal: 1782, Morris 11. 
Vanderen. 1 Dall. 64, 65 (that deeds were de
tained by the opponent's lessor under whom 
he claimed, sufficient); 1832, U. S. 1>. Doebler, 

1 Baldw. 519, 522 (forgery; letter sent by 
defendant to accomplice, asking for more of 
the forged notes, held to be constructh'dy in 
defendant's possession,; Cal. 1901, Harloe ~. 
Lambie, 132 Cal. 133, 64 Pac. 88 (possession 
of the attorney suffices); D. C. 1894, Main r. 
Aulcam, ·1 D. C. App. 51. 55 (possession b.l· a 
co-defendant, subject to defendant's call, 
held the possession of defendant); Ill. 1906, 
Young n. People, 221 III. 51, 77 N. E. 530 
(letter last seen in possession of K.; notice 
to K. required, before evidence of contents 
was admissible). 

• Here the question is wbether the opponent 
could control the document. irrespecti\"Q of 
the time required to obtain it, and whether 
under any circumstances the proponent by 
gh'ing notice can excuse himself; there the 
question is whether notice to the agent alone 
suffices; i.e. whether the third person had a 
dtlt~· to communicate it and time to sun en
der. or whether notice to the opponent alone 
allows him time to obtain the document. 

• 1908, Cutter-Tower Co. 1). Clements. 5 
Ga. App. 291, 63 S. E. 58; 1874, Gimbel v. 
Hufford, 46 Ind. 125, 129 (though out of the 
State, yet it may nevertheless be within the 
party's OWII control). 

• For the qu<:Aion whether notice is nece~
sary (here the question is mercly whether it is 
sufficient) to an opponent out of the juris
diction, see post, § 1213. 

The following case belongs here: 1913. 
OWller 1>. Bee Hive Spinning Co., (1914) 1 
K. B. 105 (yiola.tion of factory act, plaintiff 
being an official inspector; to prove the con
tents of an abstract of the Factory Act as 
affixed to the wall in defendant's factory, the 
plaintiff offered secondary evidence; the law 
required the affixed abstract to be kept con
stantly affixed; defendant argued that notice 
to produce should have been given; held 
that the case was one of an irremo\'able 
document. and that the principle of § 1219, 
applied; Mortimer t>. M'Callan, post, § 1219. 
cited). 

, 1829, R. r. Hunter, 4 C. & P. 128 (former 
possession presumptively held to continue). 

• 1819, Knight 11. Martin, Gow 103. 
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served be an excuse, if the opponent did not duly advise the proponent, at 
the time of notice, that he had transferred it.7 

§ 1201. Same: of Proving Possession; Documents sent by Mail. 
Difficulties of principle sometimes arise with reference to the evidence offered 
to prove the opponent's possession so as to take advantage of the present 
excuse. 

(1) In the first place, the opponent's possession must be somehow shown 
by the party offering a copy; 1 and the sufficiency of the proof is of course a 
preliminary question to be determined by the judge.2 

(2) In the next place, it often happens that the only evidence of such '" 
possession is the mailing of the document, under cover duly stamped and ad
dressed, to the opponent; this is on general principles (ante, § 95) to be re
garded as sufficient evidence of its receipt by the addressee, and therefore 
ought to suffice as eddence of his possession in order to excuse the propo
nent's non-production after notice to the opponent.3 This question must be 

: Contra: 1860, Wright ~. Bunyard, 2 F. & etc., the pro~eeution was excused from pro-
F. 193, 194 (the defendant had transferred it dueing the originals, without proof of loBS. 
before notice sen'ed; copy not allowed, even due notice to produce having been given to 
though the proponl)nt did not kno~'. until the defendant, since here the course of busineBS 
the defendant so te~tified, what had become raised the inference .. that they were all r&o 
of it). turned to the possession of the defendant"); 

§ 1201. I The following citations include Okla. 1912. LUlliion v. Morehead, 34 Okl. 701. 
various instances of proof deemed sufficient 126 Pac. 1027; Or. 1916. Toomey 11. Casey, 
on the facts: ENGLAND: 1819, Knight r. 82 Or. 71, 160 Pac. 583 (assignment of lease 
Martin, Gow 103; 1834, Whitford 11. Tutin. by defendant to L.; plaintiff gave notice 
10 Bing. 395; U:""lTED STATES: Fed. 1825, Vasse to produce; defendant denied possession or 
v. Mifflin, 4 Wash. C. C. 519 (opponent denied existence. but did produce an assignment 
receipt of letter; sending not shown; copy by T. to L.; plaintiff then testified to eon-
excluded) ; Ala. 1895, Loeb 11. Huddleston. 105 tent.~ of the alleged assignment; held. error, 
Ala. 257. 16 So. 714; Ariz. 1917. Lnlly 11. Cash. since the defendant's possession had not been 
18 Ariz. 574, 164 Pac. 443 (libel); Ga. 1857. e\'idenced and presumllbly the alleg(>d docu-
Bell r. Chandler. 23 Ga. 356, 359 (execution. ment would be in the assigncc's hands; all-
presumably on file); Ill. 1903. Landt v. Mc- plying Lord's Or. I •. §§ 712, 782). 
Cullough, 206 Ill. 214.69 N. E. 107 (lease); Ky. • 1841. Harvey t'. Mitchell. 2 Moo. &: Rob. 
1830, Hughes 11. Eastcn. 4 J. J. Marsh. 572; 366; 1906. People v. Dolan. 186 ?\. Y . .4. 78 
Mich. 1874, Sun Ins. CO. II. Earle. 29 Mich. 406. N. E. 569; P08t. § 2550. 
411; 1886. Gage 11. Meyers, 59 Mich. 300. 306, 3 .4ccord: Fed. 1883. Rosenthal v. Walker. 
26 N. W. 522 (mere proof of writing a letter 111 U. S. 185, 193.4 Sup. 382 (letters mailed. 
to opponent. the latter denying its receipt. but said by addressee not to have been re-
insufficient); .Minn. 1860. Desnoyer 11. Mc- eeh'ct!; copies allowed); 1904. Supreme Coun-
Donald. 4 Minn. 515. 518 (documents suffi- cil 1>. Champe. 127 Fed. 541. 63 C. C. A. 282 
cientIy traced to defendant's possession); (press-copy admitted. the letter having been ", 
1867. Thayer 11. Barney. 12 Minn. 502. 512 proved written. but its mailing and its receipt 
(same); 1893. Lovejoy 1>. Howe. 55 Minn. being doubtful). Conn. 1905. City Bank v. 
353, 356. 57 N. W. 57 (possession traced to Thorp, 78 Conn. 211. 61 At!. 428 (assignments 
opponent on the facts); Mias. 1906. Elmslie sent to defendn.nt. who denied their receipt 
1>. Thul'man. 87 Miss. 537, 40 So. 67 (bill to and possession; copies admitted); KII. 1899. 
enforce a vendor's lien on land conveyed to Shields 0. Lewis, Ky. • 49 S. W. 803 
defendants; the Intter not denying execution. (letter mailed to opponent; evidence of con-
their possession of the deed was presumed) ; tents receivable); Mass. 1837, Dana v. Kem-
N. J. 1819. Wills v. M'Dole. 5. N. J. L. 501 ble. 19 Pick. 112. 114 (letter left at a hotel. 
(that a document was "believed" to be in where the usage was to distribute regularly 
the possession of the defendant's agent, held letters 50 !!Cnt, held sufficient; the question 
insufficient); 1823. Den 11. M'AlIister. 7 N. J. is "whether it is sufficiently proved that the 
L. 46. 55; N. Y. 1906. People v. Dolan. 186 letter or docllment has come to the hands s.nd 
~. Y. 4. 78 N. E. 569 (forgery of notes; other is in the possession and power of the opposite 
forged notes being relevant to show knowledge. party"); 1875. Augur S. A. &: G. Co. 0. Whit-
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carefully distinguished from another one; the question here is whether it is 
:mfficient for the proponent, in excuse, to show this and give notice, as en
titling him then to prove the contents; but the question ma~' also be raised 
whether it is even lieCeS,mry for him to give notice, -i.e. whether he may not 
treat it as really a case of loss, and thus prove t~e contents without having 
given notice; this involves another consideration (post, § 1203). 

(3) 'Whether an attorney may be asked as to his possession of a client's 
document involves the question of privilege (post, § 2309). 

§ 1202. Same: (b) Notice to Produce: General Principle. The reason 
for the simple rule requiring notiee has at times been the subject of some 
singular misunderstandings and fantastic inventions. 

(1) It has been said, for example, that the opponent must be notified so 
that the proponent may not impose a fal8e copy upon the Court.l The an
swer to this is, first, that giving notice does not remow this danger, for if 
the opponent does not produce the original, the proponent's copy may stilI 
be false, and, secondl~', that the argument would be equally sound for a docu
ment in a third person's hands, for which concededl~' no notice need be given 
to the opponent. 

(2) It has also been said that the notice must be given in order to prevent 
8'llrpri.se on the opponent's part;:I the answer to this is, first, that in general 
no part~· is obliged to guard against surprising his opponent by warning him 
of intended evidence (post, § 184;'5); secondly, that if here the purpose were 
to give the opponent time to discover evidence impeaching or confirming 
the document, the notice should allow time for such an investigation; yet 
the law is clear that only time enough to produce the document need be al
lowed; and, thirdly, that if in fact he is not surprised, it is in law still no excuse 
for not giving notice. 

(~) The true reason is that which is naturall~' deducible from the pro
ponent's situation. He is requ;.;ed to produce the document if he can; he 
tier. 117 Mass. 451. 453. 455 (Iet.ter mailed to has miscarried. l'nd the case becomes one of 
o31Ponent. nnd notice to produce; denial by loss, and therefore no notice at all is neceSSllry; 
him of the let.ter·s receipt; a copy admitted) ; sec post. § 1203. • 
1879, Dix 11. Atkills. 128 Mass. 43 (letter de- § 1202. 1 1803. Ellenborough. L. C. J .• in 
livered to opponent's derk. but receipt denied Surt.ees 11. Hubbard. 4 Esp. 203 (" the rolason 
by opponent; held sufficient evidence of pos- of giving notice • . • was to check a person 
session); 1921. E\'cland r. Lawson. Mass. from giving in evidencc what was II false 
-, 132 N. E. 719 (I(ltter sent by mail W oppo- copy"); 1857. Merrick, C. J •• in William, 
nent. and receipt denied by him); Or. 1895. v. Benton. 12 La. An. 91 (" The reason 
Sugar Pine D. & L. Co. v. Garrett. 28 Or. 168. of the rule is that possibly the instrument. 
42 Pac. 129 (letter properly mailed; sufficient when produced, will be less favorable to the 
on the facts). plaintiffs than the parol proof which tl.ey may 

Contra: 1851, Choteau 1'. Railt, 20 Oh. 132 obtain "). 
(mere deposit in post-office addressed to op.. • 1811, Le Blanc. J., in How 11. Hall, 14 
ponent. not enough). East 274. 276 ("We the good sensc of the 

The only argument in favor of an adverse rule which requires pre\ious notice to be 
ruling seems to be that the opponent's denial given... that he may not be taken by sur· 
01 receipt overcomes the inference resting on prisc"); 1831. Curia. in Bank v. Brown, Dud
the fact of mailing. But if !;(). as the pro- ley 62, 64 ("The rule is ... to prevent hi! 
ponent has shown the mailing and the oppo- being taken by IlUrprise. in cases where it is 
nent denies the arrival. the dilemma can be uncertnir. whether such evidence will be used 
solved only by assuming that the document by the adversc party"). 
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sa~'s that he cannot. and shows that he cannot because the opponent has it 
and will not bring it in; but this essential proposition, that the 0'Pponent will 
not bring it in, can be supported only by showing that the opponent has been 
requested to do so and has failed to comply with the request. If we trans
late" notice" by "demand ", we shall immediately appreciate the signifi
cance of the notice as a requirem~nt. It is a demand for future production 
b~' the opponent; and this notice or demand is necessar~', in Baron Parke's 
words,3 "merely to exclude the argument that the party has not taken all 
reasonable means tl) procure the original; which he must do before he can 
be permitted to make use of secondary e\·idence." This reason is clearly 
the only correct one, and is not onl~' consistmt with the details of the rule 
but has frequently been pointed out by the Courts: 4 

1808, TILGa\I ....... , C. J., in Corn. v. jlcaaingcr, 1 Binn. 273, 274: "Notice must be served 
on him or his attorney to produce it, because other",;se it cannot appear that the prosecutor 
might not have had the original if he had chosen to call for it." 

1821, PORTER, J., in Abat v. Riou, 9 Mart. La. 465, 467: "The elementary principle, 
which requires that the best evidence the nature of the case permits of shall be produced, 
... refuses to a party permission to give secondary e\;dence of a written document on 
the ground of its being in possession of his adversary, until he has shown that by giving 
notice to that adversary to produce it, he has Ilsed every exertion in his power that the best 
evid~nce might be had." 

Tile cases arising under this requirement involve iwo sets of questions: 
the necessity of the notice; and the procedure of giving notice. Under the 
first head mar be considered, in order, cases in which the rule of notice is 
not applicable; cases in which the 1lIle is satisfied; cases in which, by ex
ception, notice is dispensed with. 

§ 1203. Same: Rule of Notice not .Avp1i,~able; Documents Lost, or Sent 
by Mail. (a) The rule requiring notice to thi? opponent proceeds on the as
sumption that the opponent has possession of the document, the object being 
to show a demand and refusal to produce. Hence, the mere giving of not-ice 
or demand, without showing that the opponent had the document demanded, 
is of no a vaiJ.l 

(b) Conversely, the requirement of notice does not apply to the proponent 

• In Dwyer v. Collins, quoted more fully 
po!!, § 1204. 

«The following list contains sundry cascs 
merely applying the rule without illustrating 
any ofits details: ESGLAND: 1797, Molton v. 
Harris, 2 Esp. 549; 1835, LittJedale, J., in Doe 
t. Morris. 3 A. & E. 46, 50 (" When a docu
ment is shown to have be~n in the posscssion 
of a defendant, the plaintiff is not at liberty 
to talk of it till he has given notice to produce 
it"); UNITED ST.\TES: Prd. 1840. U. S. v. 
Winchester, 2 McLean 135, 138; Ala. 1893, 
Home Prot. Co. ~. Whidden. 103 Ala. 203; 
Ga. 1896, Smith v. Holbrook, 99 Ga. 256. 25 
B. E. 627; Ind. 1855, Smith v. Reed, 7 Ind. 

242; 1858, Mumford 17. Thomas. 10 id. 167, 
169; Ind. Ten'. 1897, Perry 17. Archard, 1 I. 
T. 487, 42 S. W. 421; Me. 1859, State 17. May
berry, 48 Me. 218. 239 (Court Rule 27 merely 
affirms the existing law of evidence); Md. 
1820, Kennedy 17. Fowke, 5 H. & J. 63; 1861, 
Morrison 17. Welty. 18 Md. 1139, 114; Minn. 
1871, Board 17. Moore. 17 Minn. 412. 424; 
Nebr. 1877, Birdsall I). Carter, 5 Nebr. 517; 
1890. Watson 17. Roode, 30 Nebr. 264, 273, 46 
N. W. 491; Tenn. 1858, Farnsworth 17. Sharp, 
5 Sneed 615. 

i liOS. 1 CasC'J cited ante, § 1201. requir
ing possession to be shown. 
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unless he is proceeding on the thcor~' that the opponent has possessimt; for 
example, if he is accounting for the document as lost ot destroyed, and not 
as in possession of the opponent, notice is unnecessary.2 It foHo".':;, that 
where the document can be shown to have been lost or destroyed while in the 
opponent's hands,3 or is admitted by the opponent to have been destroyed or 
lost, even out of his own possession,4 no notice is necessar~'; for it is no longer 
a case of opponent's possession, but of loss. Furthermore, wllert! by the 
proponent's eddence the document is traced to the opponent's hands as 
by the presumption from mailing and the opponent denies the receipt of 
it, then, even taking the opponent's testimony at its highest \'alue, the where
abouts of the document becomes an unexplainable mystery, and the case is 
virtually one of loss; so that the proponent should be allowed to pro\'e the 
contents without having gh'en notice; while, if we take the opponent's testi
mony as false and assume that he has in truth received the document, his 
denial is equivalent to an express refusal to produce, whieh equally puts the 
plaintiff in the position of being unable to obtain the document (post, § 1207), 
so that notice is unnecessary.s 

, 1816, Teil r. Roberts, 3 Hayw. 138; 1&10, defendant denied possession; semble, no no
McCreary v. Hood, 5 Blackf. 316; 1841, Lin- tice needed); 1916, Watlington II. U. S., 8th 
see v. Stat~, ib. 601, 603. C. C. A., 233 Fed. 247 ("proved copies of 

For the case of fraudulent suppression by letters sen t to an accused may be admitted 
tile opponent, see post, § 1207. in evidence, wit110ut otherwise accounting for 

'Contra: 1835, Doe 11. Morris, 3 A. & E. the origilllus"); 1918, Pilson ~. U. S., 2d C. C. 
46 (notice necessary, even though the plain- A., ~49 Fed. 328 (illegal use of the mails; let
tiff claims that it can 00 shown to have been ters scnt to defendant, proved by secondnry 
since destroyed). evidence wit110ut notice to produce, the evi. 

41861, Indianapolis & C. R. Co. 1:'. Jewett, dence being that he had never received t11em); 
16 Ind. 273 (admission of opponent's agent. A.la. 1884, Littleton v. Clayton, 77 Ala. 571, 
the custodian, sufficient to prove loss); 1903, 575 (following Roberts 1>. Spencer, infra); 
Safe Deposit & T. Co. ~. Turner, 98 Md. 22, 1903, Bickley ~. Bickley, 136 Ala. 548, 34 So. 
55 At!. 1023; 1890, Barmby v. Plummer, 29 946 (lctters said to havc been received by the 
Nebr. 64, 68, 45 N. W. 277. opponent, but their receipt denied by her; 

Contra: 1873, Olive ~. Adams, 50 Ala. 373, no notice required); 1909, Jodan 1>. Austin, 
375 (notice required, even where the oppo- 161 Ala. 585, 50 So. 70 (approving the above 
nent in litigation ten months before had ad- conclusion); Cal. 1869, J(lne? 11. Jones, 38 
mitted that his bond for title was lost or de- Cal. 584, 586 (paper presum~ in defendant's 
stroyed); 1885, Burlington Lumber Co.~. possession; after notice, defendant disclaimed 
W. C. & M. Co., 66 Ia. 292, 23 N. W. 674 all knowletlge ot it; copy allowed); Ga. 1877, 
(opponent's admission of the loss, etc., of a Carr II. Smit11, 58 Ga. 361 (where the oppo
document, not sufficient to dispense; the nent denies the alleged possession or alleges 
opinion erroneously supposes that the reason loss, and thus the case is in effect one of loss 
of the rule aims at allowing the opponent to for the opponent, no notice is necessary); 
obtain evidence as to contents or to disprove 1a. 1906, Stark fl. Burke, 131 la. 684, 109 N. 
the existence of the paper, and not merely at W. 206 (plaintiff's document traced to R .. a 
givi.ng time for search). hostile witness, who denied possession of such 

But the following case seems to go too far: a document; plaintiff not required to call R. 
1882, Hope's Appeal, 48 ~lich. 518, 12 N. W. to produce a document which he admitted 
682 (opponent's denial of existence of doc\!- having but asserted not to be the plaintiff's); 
ment relieves from necessity of production; Mass. 1877, Roberts 1:'. Spencer, 123 Mass. 397, 
here, a second will said to have revoked a first, 399 (document mailed to opponent, but said 
but denied by opponent to exist). by him not to have been received; no notice 

• Tliis situation has given some trouble to necessary); Pa. 1905, Neubert 1>. Armstrong 
the Courts in its solution; but the majority of W. Co., 211 Pa. 582, 61 At!. 123 (COpy of letter 
rulings take the above dew; Fed. 1894, DIIII- received without notice; but the point is not 
bar v. U. S., 156 U. S. 185, 194, 15 Sup. 325 raised); Vt. 1901, Scott II. Bailey. 73 Vt. 49, 
(letters said to be in defendant's possession; 50 At!. 557. 
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§ 1204. Same: Rule of Notice Satisfied; (1) Document present in Court. 
Where the document is at hand in the court-room, in the opponent's posses
sion, an instant demand is sufficient, and no previous notice, i.e. before the 
trial, is necessary. A contrar~' view could rest only on some erroneous idea 
of the reason for requiring notice, as, for example, that it is to allow the 
opponent to search for evidence. But, as the only reason for it is to make 
clear that the proponent has demanded and failed to obtain the document and 
has done all that he can to obtain it (ante, § 1202), a notice or demand made 
on the spot, for a document at the moment in comt, is here equally satis
factory ;1 

1852, PARKE, B., in Dwyer v. ColliM, 7 Exch. 639: "The next question is whether, the 
biD being admitted to be in court, parol evidence was admissible on its non-production, 
or whether a previous notice to produce was necessary. On principle, the answer must 
depend on the reason why notice to produce is required. If it be to give his opponent 
notice that such a document will be used by a party to the cause, so that he may be enabled 
to prepare evidence to explain or confirm it, thpn no doubt a notice at the trial, though the 
document be in court, is too late. But if it be merely to enable the party to have the docu
ment in court, to produce it if he likes, and if he does not, to enable the opponent to give 
parol evidence, if it be merely to exclude the argument that the opponent has not taken 

Contra: 1879, Dix 1f. Atkins, 128 Mass. 43 
(letter delivered to opponent's clerk, but re
ceipt denied by opponent; notice said to be 
neCeSSBry) ; 1878, Ferguson ~. Hemingway, 
38 Mich. 159 (letter to opponent; opponent's 
failure to recollect receipt of it, no reason for 
dispensing with notice); 1898, Clary~. O'Shea. 
72 Minn. 105, 75 N. W. 115 (plaintiff alleged 
a lease to the defendant, in the latter's pos
~ssion; defendant denied the existence of 
such a lease; notice held neceSSBry). 

Compare the different but related questions 
in i 1201, ante, and ~ 1209, n. I, POBt. 

I !SO,. 1 In the following citations, the 
term "not necessary" means that notice be
fore trial is unnecessary and that notice at the 
trial suffices: 

ErmL.\:-lp: (here the rule was not settled 
until the case of Dwyer I). Collins, above 
quoted); 1769, Roc 17. Harvey, 4 Burr. 2484, 
2487 (the only question dacided dealt with 
the presumption from non-production; on 
the present question the opinions arc obscure) ; 
1816, Doc 11. Grey. 1 Stark. 283 (notice re
quired); 1&~2, Cook ~. Hearn, 1 Moo. & Rob. 
201, before three Judges (notice in court in
sufficient, though presumably the document. 
was in court); 1834, Bate ~. Kinsey, 1 Cr. M. 
'" R. 38, 43 (the plaintiff's attvmey ;.Ild the 
deed in court, but claimed the attorney's 
privilege; Gurney, B.: "The fact oC the in
strument being in court makes no difference 
with regard to the necessity of a notice to pro
duce"); 1842, Parke, B., in Lloyd ~. Mostyn, 
2 Dow!. Pro N. s. 476, 481 (left undecided) ; 
1852, Dwyer ~. Collins. 7 Exch. 639 (plea of 
gaming to an action on a bUl of exchange; 

the bill beil!g in court in the pl2intili's hands, 
the defendant was not required to give notice; 
quoted 8upra). 

UNITEP STATES: Fed. 1827, Rhoades ~. 
Selim, 4 Wash. C. C. 715,718 (not necessary) ; 
Ala. 1847, Brown 1f. Isbell, 11 Ala. 1009, 1022 
(notice not necessary, "perhaps"); 1884, 
Littleton 11. Clayton, 77 Ala. 571, 575 (not nec
essary); Ga. 1888. Cr!lwford 11. Hodge, 81 Ga. 
728, 730, 8 S. E. 208. 8cmble (not necessary) ; 
Ill. 1846, Ferguson 11. Miles, 8 III. 358, 364 
(not necessary); la. 1884, Bell to. R. Co., 64 
la. 321, 322, 20 N. W. 456 (paper delivered at 
trial by opponent without notice; notice not 
necessary for proving missing portion): Ky. 
IS26, Lamb ~. Moberly, 3 T. B. Monr. 179 
(not neccssary); 1829, Dana ~. Boyd, 2 J. J. 
Marsh. 587, 592 (not necessary); Ma8I1. 1857, 
McGregor 11. Wait, 10 Gray 72. 73, 75, semble 
(not necessary); Mich. 1892. Hanselman 1f. 

Doyle, 90 Mich. 142, 144. 51 N. W. 195 (dis
cretion of trial Court); N. Y. 1867. Howell ~. 
Huyck, 2 Abb. App. 423 (action to foreclose 
a mortgage; plea, payment to the plaintili's 
assignor; to prove the indorsements of pay-
ment on the mortgage. no notice was neces
sary. the papers being prcsumed to be in court 
in the plaintili's possession) ; Oh. 1851, Choteau 
1f. Raitt, 20 Oh. 132 (notice at trial" might be 
said to be reasonable "); S. c. 1845, Reynolds 
17. Quattlebum. 2 Rich. 140, 144 (not neces
sary); 1892, Bickley 17. Bank, 39 S. C. 281. 
293. 17 S. E. 977 (not necessary); 1898, Hamp. 
ton 1f. Ray, 52 S. C. 74.29 S. E. 537 (not nec
essary); Wis. 1861. Barker 1f. Barker, 14 
Wis. 131. 150 (not ; 1863, Barton 
1f. Kane, 17 Wis. 37. 45, (same). 
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all reasonable means to procure the original (which he must do before he can be permitted 
to make use of secondary evidence), then the demand of production at the trial is sufficient. 
. .. If this [the former} be the true reason, the measure of the reasonable length of notice 
would not be the time necessary to procure the document a comparatively simple inquiry 
- but the time necessary to procure evidence to explain or support it, a very complicated 
one, depending on the nature of the plaintiff's case and the document itself and its bearing 
on the ca11se; and in practice such matters have never been inquired into, but only the time 
with reference to the custody of the document and the residence and convenience of the party 
to whom notice has been given, and the like. We think the plaintiff's all~ged plinciple is 
not the true one on which notice to produce is required, but that it is merely to give a suffi
cient opportunity to the opposite party to produce it and thereby secure if he pleases the 
best evidence of the contents; and a request to produ~e immediately is quite sufficient for 
that purpose, if it be in court. . .. It would be some scandal to the administration of 
the law if the plaintiff's objection had prevailed." 

1829, MILLS, J., in Dana v. Boyd, 2 J. J. Marsh. 587, 592: "The design of the notice 
is that the party may be apprized of the necessity of bringing it in. If it is already there, 
demand of its production is sufficient notice." 

§ 1205. Same: RuJ~ of Notice Satisfled; (2) Implied Notice in Pleadinp; 
New Trial; Trover, Forgery, etc. It is clear that the proponent's notifica
tion of his need for a specific document may be made otherwise than by an ex
press writing formally calling upon the opponent to produce. Where by 
necessary implication the opponent has become informed to that effect, there 
is a sufficient notification, such that the opponent's failure to produce will 
place the proponent at liberty to prove the contents otherwise. 

The chief instance of such a notice b,Y necessary implication occurs where 
by the pleadings of the proponent the cause of action wakes it clear that he 
wiII need to prove, as a material part of his case, the contents of a specific 
document in the opponent's possession: 

1811, LEBLANC, J., in HoUJ v.Hall, 14 Bast 2i4, 2i7: "Where the nature of the action 
gives the defendant notit:e that the plaintiff means to charge him "ith the possession of 
such an instrument, there can be no 11t.'Cessity for giving him any other notice." 

The principle is universally accepted; and a variety of cases some of them 
more or less open to difference of opinion iIlustrate its application.1 

§ U05. I ENOLAND: 1800. Anderson v. May. Gamble, 10 A. &: E, 597 {the plaintiff sued on a 
2 B. &: P. 237 (action by an attorney for scn·iees check; plea. that it covered a gambling debt; 
rendered; his bill had already been delivered the defendant held bound to give notice); 
to the defendant, though not by way of notice 1839, ShearDl r. Burnard. 10 A. & E. 593, S06, 
of the action. but in the ordinary way of a de- semble (plea that a note sued on was gh·cn in 
mand; no notice required) ; 1807, Jolley f. Tay- payment of an accommodation note; notice to 
lor, 1 Camp. 143 (aBBumpsit upon a promi~e to produce the Intter note required); 1840, 
carrY three promissory notes: no notice re- Knight t'. Waterford, 4 Y. &: C. 283. 292 (action 
Quired) ; 1817, Wood r. Stickland, 2 Merh·. 4(H for tithes; bond to n predecessor in title for a 
(notice not nece5Sllry for a Chancery henring. leasc of tithcs: whether notice was not nec-
where throul!.h the prior publication of the depo- essary. left undecided; Wood ». Stickland 
sitions the opponent knew that the document doubted). 
would be needed); 1827, Colling v. Trewcck. 6 CAN.\DA: 1859, Bank of Montreal!>. Snyder, 
B.&C. 394,398 {'·wherefrom the nature of the 18 U. C. Q, B. 492 (action on a note; notice 
suit, the opposite party must know that he is required. the plea not denying its genuineness 
charged with po&cssion of the instrument··; but alleging fraud; unsound). 
here applied to nn Ilttorney's bill sued IIpon, the UNITED STATES: Federal: 1912. iEtna Ins. 
I"w requiring a delivery of it to the client one Co. I', Bank, C. C. A., 194 Fed. 3S5 (policy-
month before bringing suit); 1835, Rend r. holder's notification to the defendant of a fire 
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A few cases call for special mention: 
(a) In an action of trover for a d'lcument, there can be no doubt that on 

the present principle the plaintiff may prove the conversion of the document 
without having expressly notified the defendant to produce it, because the 
very nature of the action sufficientl~' notifies the defendant.2 But, practi-

loss, held improperly pro\'ed orally; the present money in ohligations prorni5ed in considers-
point was not raised, but should have been. and tion of a conveyance; notiC'e not required); 
it is astonishing that a court of appeal will re- SG7. Howell I'. Hu)'ek. 2 Abb. App. 42a (action 
verse ajudgment in such a case without noticing to foredo"e a mortgage; pll'a, payment to 
so obvious a point to save the reversn'); Cali- the plaintiff's assignor; to prove the plea. 
lamia: 1886, Nicholson v. Tarpey, 70 Cal. (lOS. the defendant wa5 allowed to testify that the 
610, 12 Pac. 778 (ac:tion on the contruct for slIle mortgngor. his vendor. had shown him the 
of land, the dl!fendant having possession of tho mortgage with the indorsements of payment 
only remaining dupiicate original of the con- thereon; held, that notice to produce the in-
tract; notice not required); Colorado: 1878. strument need not have been gh'en by the de-
Cole r. Cheo\·enda. 4 Colo. 17. 21 (aetion for fendant;" the pleadings were notice to produce 
breach of contract; notice at the trial suffi- the papers; this wus not notice. it may be said. 
cient) ; Connecticut: IS03, Ross t·. Druce. I Day to produce them for the purpose of showing in-
100 (civil action for money paid on forged note: dorscments on them; but a notice to produce 
no notice needed); Gcoroia: ReI'. C. 1910, them for any purpose. it seems to me, ought 
§ 5843 (express notice not necessary" when the tu be sufficient to admit purol proof' f nny fnet 
8ctic..n is brought to recover the pupcr or set it which the production of the pal,er would 
aside"); 1887. Columbus & W. R. Co. r. show"); Xurth Dakota: 1901. Xirhols & S. Co. 
Tillman. 79 Ga. 607, GIO. 5 S. E. 135 (action on r. Charlebois, 10 X. D. 446. SS X. W. 80 (breach 
contract of carriage; noti"e required for hill of of warranty of machinery; pleadings held to 
lading); Illinois: 18&6. Spencer r. Boardman. give sufficient notice to produce a notice of 
US III. 553, 9 N. E. aao (petition to sell de- breach as re'1uired under the contral't); Penn-
reased's estate; notire of use of unte-nuptial 8yimnia: 1816. Alexander v. Coulter. 2 S. & 
contract. implied hy the pleadings); Indiana: R. 4!l4 (nction on partilership agreement to 
IS62, Commonwealth's Ins. Co. 1'. Monninger, keep fnir tlnd reguJ!lr books. for sums collected 
18 Ind. a52, a61 (action on a polic~'; notice for by partncrs administrator; notice required. 
notice of loss. not required); JUII'a: 18G2, for a specific book; "it is not enough that the 
Patterson r. Linder, 14 III. 414 (bill to quiet papcr is referred to in the declaration ") ; 
title by vendor who had gh'en bond for a deed; 1851. Garrigues v. Harri~. IG Pu. St. 344, 350 
notice required for the bond); Kansas: 1!l02, (ejectment fur land held under u fraudulent 
State r. Dreany. G5 Kun. 292. 6!l Pac. lSi deed; noti!'e not required); South Carolina: 
(conspiracy in restraint of trade; notice to 18:H, Pickering I'. Me~·ers. 2 Bail. 113 (as-
produce the illegal agreement, held to be sumpsit for wages; notice of written agreement 
implied from the iAsue); Minnesota: 1893. held ne!'esHar)'); ISOI. Worth v. Norton, 60 
Dade t. Ins. Co., 54 Minn. 336. 56 N. W. 48 S. C. 293. :38 S. E. G05 (action on a note; de-
(action on fire policy; notice required of proofs fence. statute of limitations; note required 
of loss ~nt by plaintiff to defendant); Missis- for the defendant R'eking to prove the date; 
lippi: 1860. Griffin v. Sheffield. 38 Miss. 359, ruling unsound); Sollth Dakota .. 18!l9, Zipp .. 
362. 389, 393 (defendant in ejectment had Colchester H. Co .• 12 S. D. 218. SO N. W. 36; 
furnished plaintiff with a bill of particulars of (action on contract; pleadings held to imply 
title, including a copy of a title-bond; plaintiff notice as to orders and letters from plaintiff to 
allowed to use this copy without notice, on de- defendant); Texas: 1855, Dean v. Border, 15 
fendant's refusal to prllduce original); I !l02, Tex. 298 (action on two not.es; plea, payment, 
Cook r. State, 81 Miss. 146, 32 So. 312 (illegal with specification of items including" draft on 
sale of liquor; express notice required for a J. A."; held. not sufficient as notice); 1855. 
Federalliquor-Ikense in defendant's possession; Hamilton t·. Rice. 15 Tex. 382. 385 (trespass to 
ruling unsound); Missouri: 1837, Hart r. try title; answer, that a sun'ey was made, but 
Robinett. 5 Mo. II. 16 (action for not returning the field-notes were fraudulently obtained and 
an execution; notice not necessary); 1880. kept by the plaintiff, etc.; held, sufficient 
Cross r. Willinms, 72 Mo. 577, 580 (action by noticf'); Tril1conllin: 1867, Niagara F. Ins. Co. 
bond-suretr. alleging the contract to be either I'. Whittaker, 21 Wis. 335 (contract mentioned 
lost or in defendant's pos8:ssion; notice not in pleadings: no notice necessary; here the 
needed); ,\'ew Hampshire: 1852. Neally r. pleading alleged u duplicate original). 
Greenough, 25 N. H. 325, 329 (action on a bill • Eno. 1811. How t. Hall, 14 Ep.at 274 (trover 
of exchange against the acceptor; notice not for a bond; Lord Ellenhoroul/h. C. J.. .. Is not 
necessary); New York: 1820, Hardin r. the very 1II1ture of the ar,tion notice to the 
Kretsingl'fo

, 17 John. 293 (cO\'elll1Ot for II sum of defendant to be prepared for the proof to be 
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cally, the same result is al!;<) reached by another principle (§ 1242, post); for 
the plaintiff, in proving the conversion, does not need to prove the terms of 
the document, but only the existence and identity of it, and its taking by the 
defendant; so that the rule of production does not apply; and thus a number 
of rulings (post, § 1249) reach the same result upon this latter principle. There 
would be t.his difference between the two principles, that if under the former 

• 

• 

the defendant should produce under the implied notice, the plaintiff might . 
still not be able to use it if it were illegally without stamp; while under the 
latter principle the document need not be either produced or accounted for 
and its lack of stamp would. be immaterial. . 

(b) In a criminal prosecution in which the gist of the charge is an unlaw. 
ful dealing with a document by the defendant, the charge is a sufficient notic1! 
to produce the document if in his possession: 

1832, B.U.DWIN, J., in U. S. Y. Doebler, 1 Baldw. 519, 524: "If the note he is charged 
with forging, passing, or delivering, is of the same kind with others which he has disposed . 
of or retained in his possession, he had notice in effect that, if practicable to procure i~ 
evidence will be given of their counterfeit character, and of his having passed them as true. 
lt is notice in law, by which a party is as much bound both in civil and in criminal cases as 
by notice in effect. Notice in fact is notice in form; notice in law is notice in effect; and 
either are sufficient. . " Knowing that proof of all these facts is as competent to the prose
cutor as the one specifically charged, no injustice is done him." 

1865, ELLIOTr, C. J., in McGinnis v. State, 24 Ind. 500, 503 (after stating that production 
cannot be compelled): "The description of the instrument in the indictment must be such 
that it would always serve to notify the defendant of the nature of the charge against him, 
save him from surprise, anrl enable him to be prepared to produce the writing, when itwas 
his interest to produce it. But when its production would be likely to work an injury til 
the defendant by aiding in his conviction, it could not be expected that he would produce 
it in response to the notice. It is therefore difficult to perceive what benefit could resul~ 
either to the State or to the defendant, from the giving of such notice; while to the de
f.endant it is liable to work a positive injury, by producing an unfavol'abie impression against 
him in the minds of the jury upon his refusal to produce it after notice." 

It seems settled, therefore, that on a charge of larceny or of forgery no ex· 
press notice is necessary; and the principle would also extend to other charges; 
but the nature of the charge will determine the application of the principle.' 
offered 1"); 1835, Denman, L. C. J., in Read 
~. Gamble, 10 A. &: E. 597 (notice not neces
Hary); 1867, R. v. Eiwortby, 10 Cox Cr. 579. 
582 (Kelly, C. B.: "The ground of decision is 
this, that the defendant has notice by the action 
of the nature and contents of the document 
.•• and he could not be found guilty of the 
conversion without proof that the document 
had come int-> his po~session "); Can. 1852. 
Tilly tI. Fisher, 10 U. C. Q. B. 32 (trover Cor 
notes; original need not be accounted for; 
Draper, J., diss.); U. S. Mich. 1862, Rose II. 

Lewis, 10 Mich. 483, 484 (trover for a note; 
no rv>tice required); Pa. 1820, McClean v. 
Hertzog, 6 S. &: R. ] 54 (trover for notes; no 
express notice required, a notice being implied) ; 
S. Car. 1811, Oswald v. King. 2 Brev. 471 
(trover for a deed; notice not necel!88JY). 

• ENGLAND: 1830, R. tI. Haworth, 4 C. &: P. 
254. 256 (forgery of a deed; the defendant had 
since destroyed it; notice not required); 1853, 
R. ~. Kitson, 6 COlt Cr. 159 (arson with intent 
to defraud the insurer; notice to produce the 
policy required); 1867, R. r. Elworthy, 10 Cor 
Cr. 579, 582 (perjury in stating that there lIU 
no draft of a certain statutory declaration; 
notice required; Littledale. J.: .. The excep
tion to the rule is when the othe .. party is by the 
proceeding itself charged with the possession of 
the document. Here the indictment does not 
charge the deCendant with the possession of the 
document. or give notice that it [is] meant to 
call on him to produce it in evidence "). 

UNI'X'ED STATES: Federal: 1832. U. B. ,. 
Doebler. 1 Baldw. 519, 522 (Corgery; a letter 
by defendant to an accomplice. asking for mort 
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When, however, the writings to be offered are not the subjects of the \"er~' 
criminal charge as when similar counterfeits are offered to evidence in~ 
tent the present doctrine ma~' not avail to dispense with notice; and the 
further question will then arise whether such documents need be produced 
or accounted for at all, being "collateral" and their precise terms net 
always material (post, § 1249). 

(c) It would seem that at a subsequent trial of the same issue, no new notice 
need be given for a material document formerly produced by the opponent or 
formerly demanded by the proponent to be produced by the opponent; for 
the renewal of the issues is notice that what was needed then will be again 
needed now. 4 

(d) A ship's log~book is in the custody of the master; but the traditional 
rules of admiralty do not follow the technical rules of the common law in 
applying the present principle.5 

§ ]206. : Rule of Notice Satisfied; (:~) Notice of Notice. At some 
time early in the 18005 it came often to be urged, and sometimes judicially 

of the forged notes; notice not necessury. he
cau..oe the defendant by implication had notice 
.. tbat the pas~ing of other similar notes ",;ll 
be brought into question "); 1903. l\'I'Knight 1'. 

U. S., C. C. A. ,122 Fed. 926 (no notice 
necessary for a document criminating and 
prh;)eged); California: 18iS, People v. Hust. 
49 Cal. 653 (embezzlement; to pro"e agree
ment by which defendant took charge of the 
property, umble, notice necessary or other 
accounting for original); Indiana: 1859, 
Armitage v. State, 13 Ind. 441 (indictment for 
possessing counterfeit notes ",;th intent; notice 
required; the Court proceeding upon analogy 
to civil cases and upon the erroneous notion 
that notice was always required in civil cases) ; 
1861, Williams v. State, 16 Ind. 461 (larceny of 
pocket-book with bank-notes; same ruling); 
1865, McGinnis v. State, 24 Ind. 500 (larceny of 
treasury-note; distinguishing the case of 
forgery as requiring greater particularity, and 
not passing upon the soundness of Armitage ll. 
State, it is held that for larceny of written 
instruments no notice is required to produce 
the writings that arc the subject of the larcen~' ; 
o\'erruling Williams ll. State; see quotation 
IUpra); Maine: 1859, State ll. Mayberr~', 48 
Me. 218. 239 (conspiracy by false pretences to 
obtain a promissory note and charge of having 
obtained po88Cssion of it; no notice required) ; 
Michigan: 1889, People v. Swetland, i7 Mich. 
53.57,43 N. W. i79 (forgery of mortgage-dis
charge; notice not necessary, provided defend
ant's poBSession is shown; as it was not here) ; 
Muaouri: 1893, State 11. Flanders, 118 Mo. 
227, 237, 23 S. W. 1086 (obt.llining a warranty 
deed by false pretences; notice held necessary; 
no precedent cited; NffID York: 1816. People 
•. Holbrook, 13 John. 90. 92 (larceny of bank
note8; notice not required. either here or in 

t,rover for such things); North Carolina: 
188i. State v. Wilkerson, 98 N. C. 696, 700, 3 
S. E. G83 (false pretences in obtaining an order 
for money; express notice not required): 
Oregon: 1921, State ll. Rowen," Or. • 200 
Pac. 901 (forgery of a deed; notice not re
quired for .. documents which arc the subjc"'t 
of the indictment"); PClIlI.'lylrania: 1808, 
Com. v. Messinger, 1 Binn. 273, 2i4, 278. 282 
(larceny of n bill; express notice' uimecessnry: 
also put upon the ground that the accused's 
possession is not to be presumed). 

The follo"';ng type of statute se~ms to 
rest on this principle: Ala. St. 1909, No. 
191, Spec. Sess. p. 63, Aug. 2S. § 22! (parol 
testimony of any U. S. internal re"enue liquor 
tax stamp or license, admissible on a trial 
for illl'gal liql\or sales. etc. under the prohi
bition law). 

For the further bearing of the privilcqc 
agaiMt 8clf-crimilUllioli by production. see 
P08t, § 1209. 

Por its bearing M making a notice improper. 
see post. §§ 2268, 22i3. 

For fraudulent Buppre8sion, sec P08t, § 120i. 
For slealing as equivalent to 1088, see antc. 

§ 1201. 
• 1851, R. v. Robinson, S Cox Cr. 183 (notice 

served for the trial at a first session or tenl1. 
sufficient where the trial was postponed to !l. 

later term); 1812, M'Dowell 11. Hall, 2 Bibb 
610. 612 (document used in former trial, then 
withdrawn from the file on Court order; no
tice at trial, sufficient on the facts). Contra: 
1819, Knight 11. Martin, Gow 103 (after a non
suit. a new notice must be given for a second 
trial). 

I U. S. Code 1919, n 7i81-83, 8114, 8118, 
8123. 8158 (ship's log-book; production com
pellable; stated more fully pOllI, § 1641). 
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approved, that "notice to produce a notice" was not necessary before using 
a copy. This rule of thumb, obtaining a certain vogue, was then sought to 
be furnished with a reason based on convenience, namely, the necessity of 
stopping somewhere in the chain of notices. 1 Now this consideration applies 
in strictness to only one kind of notice, namely, the notice to produce. There, 
indeed, the chain would be cndless if once begun; but it would not be so in 
the, cast: \.If any other notice. This rule of thumb, SO far as it is established, 
must be regarded as a distinct exception (post, § 1207) to the rule requiring 
a notice to produce. 

But beyond the above-named instance (notice of a notice to produce) it 
cannot be said to be established except in a few jurisdictions. In England, 
the rulings have been in great conflict, though the exception seems also to 
have included the cases of a notice of a bill's dishonor and a landlord's notree 
ro qllit.2 In this country, the phrase that" notice to produce a notice is un
necessary" has often been used in this broad form. Nevertheless, apart 
from the above single instance (notice to produce a notice to produce), most 
Courts from time to time recognize that the case of a notice notice to quit, 
notice of dishonor, notice of suit, and the like is to be governed mere)J 
by the general principle expounded in the preceding section, namely, where 
the pleadings by implication give notice to produce the notice, no express 
notice to produce it is necessary; but otherwise it is required. The rulings, 

§ 1£06. I 1826. Gibson, J., in Eisenhart t>. LeBlanc. J .. no notice required); 1815. Roberts 
Slaymaker, 14 S. & R. Pa. 153. 156 (" Every ll. Bradshaw. 1 Stark. 28 (Lord Ellenborou!; J. 

written notice is. for the best of all reasons. C. J .• required no notice for a letter telling 
to be proved by a duplicate original; for, if of II bill's dishonor, because it "l\'as ill the 
it were otherwise. the notice to produce the nature of a notice"); 1817. Grove v. Ware. 
original could be proved only in the same way 2 Stark. 174 (notice to a surety of defr-ult 
as the original itself; and thus II fresh neces- by the principal; Lord Ellenborough held it 
sity would be constantly arising' ad infinitum' .. not properly a mere notice ". and required 
to prove notice of the preceding notice; 50 notice to produce); 1322. Kine v. Beaumor ' ~ 
the party would at every step be receding B. & B. 288. hy the C. P .• consulting thr ;"\.. 11, 
instead of advancing "). (notice not necessary for notice oC dishonc:' ~i II 

• 1793. Shaw v. Markham. Peake 165 (a bill); 1827, Lanauze v. Palmer. M. & l\1. 31 
letter notifying of the dishonor of a note; (notice oC dishonor; notice required, "ccause 
Kenyon, L. C. J., rcquired notice); 1796. Ham- the bills were not those sued on); 182'" '.;oiling 
mond v. Plank. Peake 165 note (written de- ll. Treweek. 6 B. & C. 39,. (notice not ~ecessary 
mand in trover; Lord Kenyon did not re- for a notice. "as. a notice to quit. 0: I< r.",.> e of 
quire notice; no reason given); 1796. Gotlieb the dishonor of a bill of exchange "; h~,>.· an 
11. Danvers. 1 Esp. 455 (notice to take away a attorney's bill. delivered according~' ,.~ ,'. one 
crane improperly built; Eyre. L. C. J .• re- month beforehand. was hcld "substan,i:o'·IY in 
quired no notice, but not on this ground; the nature of a notice" of the amount claimed 
sec post, § 1243); 1803, Surtees 1'. Hubbard, and of his intention to sue unless paid); 1835. 
4 Esp. 203 (notice of an assignment of a ship Swain v. Lewis. 2 C. M. & R. 261, by all the 
and freight; EUenborough, L. C. J., required Judges (notice not necessary for notice of dis· 
no notice. but 8emble on other grounds); 1804. honor; approving Kine ll. Beaumont); 1909. 
Langdon v. Hulls, 5 Esp. 156 (notice to a Turner's Case. 3 Cr. App. 103. 118. 157. 11910] 
drawer of the acceptor's non-payment; I10- 1 K. B. 346 (under St. 1908, 8 Edw. VII. ~: 
tice to produce required); 1809. Philipson v. 59. ~ 10. former con~'ictions may be evidencec: 
Chase. 2 Camp. 110 (attorney's bill; notice only if seven days' notice has been given to-
required. per Lord Ellenborough. though he the accused; no copy of this notice had beeD 
conceded the contrary Cor the case of a notice presen·cd. and oral evidence was offered; 
to quit); 1811, Ackland t>. Pearce. 2 Camp. "it is 10 general rule that you have not to give 
599. 601 (notice of a bill's dishonor; per notice to produce a notice"). 
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to be sure, are by no means harmonious, and often fail to disclose the prin
ciple relied upon.3 

Certain other principles, however, sometimes applicable, have served to 
confuse the precedents on this point: (8.) If a notice is made out in duplicate, 

• Federal: 1813. Underwood v. Huddle- Hays. 4 Mo. 209 (notice of appeal; notice 
stone. 2 Cr. C. C. 76 (notice of note's non- not required); 1874, Barr 1>. Armstrong. 
payment; notice required); 1815. Bank of 56 Mo. 577. 5S6 (notice to creditor not to sell 
Washington 1>. Kurtz. 2 Cr. C. C. 110 (same) ; to wife; notice not required for any notice); 
Alabama: 1857. Dumas v. Hunter. 30 Ala. 75 Montana: Re\,. C. 1921. § 10.';86 (like Cal. 
(written demahd and notice precedent to action C. C. P. § 1938); N ebra:Jka: 1883. Hawley 
for unlawful detainer; notice required. since ~. Robir.son. 14 Nebr. 435. 437. 16 N. W. 438 
the statute made the demand. etc.. a pre- (notice to quit; notice apparently not re-
requisite); 1879. Watson v. State, 63 Ala. 19. quircd; here the: paper was destroyed); New 
21 (notice of notice here. agBinst trespass- Hampshire: 1823. Lea'\itt 1>. Simes. 3 N. H. 
ing not required); 1::.84. King 1>. Bolling. 77 14. 15 (action on 3 note against the indorser; 
Ala. 594. 596 (treating Dumas r. Hunter as an notice to produce the notice of nonpayment. 
exception to the general rule of Watson 1'. not required); New York: 1803. Peyton II. 

State); 1893. Home Prot~ction II. Whidden. Hallett, 1 Cai. 363. 365. 380 (notice of abandon-
103 Ala. 203. 15 So. 567. semble (letter notify- ment of a vessel proved orally; case obscure) ; 
ing of a fire loss; notice required); .<irka7l.!a:J: 1805. Tower r. Wilson. 3 Cai. 174 (notice 
1851. Jones v. Robinson. 11 Ark. 504. 511 served. proved orally; no reason given); 
(notice to indorser; notice required); Cali- 1816. Johnson v. Haight. 13 John. 470 (noticp. 
lamia: 1860. Lombardo r. Ferguson. 15 Cal. of dishonor of a note. proved by copy. on tha 
372 (mining-claim notice posted by plaintiff: principle that .. a notice to produce a paper 
deien!la~t. in offering copy. required to gi\'e might be proved by parol"); North Carolina: 
notice to produce. or otherwise to account 1829. Faribault ~. Ely. 2 Dev. 67 (notice of 
for it): C. C. P. 1872. § 1938 (noticl' not dishonor; no notice required. apparently 
necessary .. wherl' the writing is itself a no- per Hall, J .• because it Wbl! sufficient to show 
tiee"); IS81. Gethin 1>. Walker. 59 Cal. 502. the fact of posting. nnder the law of the ease; 
506 (notice of rescission of contract; notice not per Toomer. J .• also because the action im-
required. under § 1938); Delaware: 1848. plied a notice); 1893. McMillan 1'. Baxley. 
Jefferson 1>. Conoway. 5 Harringt. 16 (written 112 N. C. 578. 586. 16 S. E. 845 (notice of sale; 
demand for goods; notice neceS;lary. except notice held Dot necessary. but on improper 
for duplicate original); Georgia: 18il. Frank grounds); Oregon: Laws 1920. § 732 (like 
~. Longstreet, 44 Ga. liS. 187 (notice required Clll. C. C. P. § 1938); Penr.8ylronia: 1826. 
for a notic~ of suit); 1888. Crawford r. Hodge. Eisenhart v. Slaymaker. 14 S. de R. 153. 156 
81 Ga. 728. 8 S. E. 208 (notice required for (notice to produce any written notice tlC-

notice to sue; but here not necessary because necessary; see quotation supra); 1564. Mor-
of the latter's loss); Idaho: Compo St. 1919. row 1>. Com .• 48 Pa. 305. 308 ("notice to pro-
§ 7962 (like Cal. C. C. P. § 1938); Illinois: duce a notice is unnecessary"; here. to reo 
1872. Brown V. Booth. 66 Ill. 419 (notice to move a fence); Philippine 181. C. C. P. 1901. 
surety; notice to produce notice. not Deccs- § 322 (like Cal. C. C. P. § 1938); Porto Rico: 
IlBry); 1873. Williams 1'. Ins. Co .• 68 Ill. 387. Rev. St. & C. 1911. § 1453 (like Cal. C. C. P. 
390 (n,,:ice of assessment; notice to produce § 1938); Rhode Island: 1912. Eastman II. 

notice. not necessary) ; Iowa: 1886. McLenon v. Dunn. 34 R. I. 416. 83 Atl. 1057 (notice of a 
R. Co .• 69 Ia. 320. 321, 28 N. W. 619 (notice of claim; copy allowed without notice to pro-
injury; no notice requircd); Ka7l.!a:J: Ran. duce the original; but the opinion states the 
St. 1909. Gen. St. 1915. § 4995 (notice of de- rule confusedly); Utah: Comp. L. 1917. 
mand for release of oil lease. etc.; a" letter- § 7108 (like Cal. C. C. P. § 1938); l'ermont: 
press or carbon or written copy thereof" may 1863. Rutland & B. R. Co. 1>. Thrall. 35 Vt. 
be used as if the original); Kentucky: 1828. 536. 547 {" There are many CIlSCS where notices 
Taylor 1>. Bank. 7 T. B. M. 576. 578 (notice given during the progress of a cause notices 
for notice of dishonor. not required); Louis~ to produce papers and notices to quit· have 
ana: 1821. Abat 1>. Riou. 9 Mart. 465. 467 been allowed to be proved by copies and in 
(action against indorser of note. alleging notice SOme instances by parole evidence. without 
of protest; notice not required); Michigan: proof of notice to produce the originals"; 
1845. Falkner 1>. Beers. 2 Doug. 117. 119 (no- but this does not cover .. notices essential to 
tice to quit; notice required); 1885. Loranger the cause of action". as here, a notice of 
r. Jardine. 56 Mich. 518. 23 N. W. 203 (notice assessment) ; 1894. Waterman V. Davis. 66 
by wife not to sell liquor to husband; notice not Vt. 83. 87. 28 At!. 664 (notice of assess-
required); 1916. Holmes Realty Co. 1>. Silcox. rnent; no notice required. for notices in 
194 Mich. 59. 160 N. W. 465 (notice of cancella- general; though here a manifold COpy was 
&ion of an option); Miallouri: 1835. Hughes II. Offered). 
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and one part is served and the other retained, the latter may be used, as a 
duplicate origir&al, without notice to produce the former; some rulings dispose 
of the matter on this principle (post, § 1234). (b) If at the same time an 
oral notice or demand was uttered and a written one also was served, the oral 
one may be proved without accounting for the written one, because the lat
ter's terms are not invulved (post, § 1243). (c) The fact of the delivery of a 
notice, irrespecth'e of its terms, lDay for the same reason be proved ,vithout 
accounting for the writing (post, § 1248). 

§ 1207. Sa.rne: Exceptions to the Rule of Notice; Opponent's Fra.udulent 
Suppression; Recorded Deed; Wa.iver; Docnments out of the Jurisdiction. 
(1) On the principle of convenience considered in the preceding section, a 
direct exception may be made for a notice to produce; no notice of this need 
be given; further than this the exception cannot be properly extended (ante, 
§ 1206). 

(2) The opponent's fraudulellt suppress'ion of a document in his posses
sion, or of a document ('()lIusivel~' secreted b~' a third person (who thus virtu
ally acts as the opponent's agent), should exempt from the requirement of 
notice; because tlJis suppression amounts to a refusal to produce, and the only 
object of a notice (ante, § 1202) is to make it clear that the opponent's fail
ure to produce amount:> to a refusal. This exception is generall;v recognized.1 

(3) The opponent's absence from the jurisdiction, or the absence of the 
documents out of the jurisdiction, does not dispense with the necessity for 
notice, even though in a given instance the opponent might be known before
hand to be unlikely to respond by production.2 

§ 1207. I Bnoland: 1803. L('ed~c. Cook. 
4 Esp. 256 (the opponent had secreted a docu
ment fraudulently taken irom a witness of the 
proponent summoned under a • duces tecum' : 
notice not required): 1831. Doe !'. Ries. 7 
Bing. 724 (loss by n stealing instigated by the 
dl'fendant; notice not necessury) ; 
U. S. Cal. C. C. P. 1872. § 1!l:38 (notice not ncc
essary "where it has been wronl!:fully obtained 
or withheld by the adverbe part~· ") : Ida. Camp. 
St. 1919. § 7962 (not ne<.essary where the 
writing "has been wrongfully obtained or 
withheld by the adverse party"): la. 1857. 
Sellman v. Cobb, 4 Ia. 534, 537 (defendant. 
obtaining from the plaintiff in Court a note 
for inspection. handed it to the sheriff to 
levy on as the plaintiff's; copy allowed with
out notice): La. 1855. Bell v. Hearne, 10 La. 
An. 515. 517 (land-patent car-celled and de
Iiverr.d; destruction by opponent. sufficient) ; 
Mont. Rev. C. 1921, § 10586 (like Cal. 
C. C. P. § 1!l38): N. H. 1852. Neally v. 
Greenough, 25 N. H. 325. 3ao (fraudulent 
possession by opponent; notice not necessary) ; 
N. C. 1824. Eure r. Pittman, 3 Hawks 364. 
373 (stated per Hall. J., but not decided, 
that opponent's fraudulent suppression dis
penses with notice); Or. Laws 1920. § 782 
(like Cal. C. C. P. § 1938); Pa. 1815. Gray v. 

Pentland. 2 S. &: R. 23, 31 (" where the original 
is in the hands of the adverse party who 
has given it to a third person with a view of 
soereting it ", 8emble. no notice necessary); 
P. I. C. C. P. 1901, § 322 (like Cal. C. C. P. 
§ 1938); P. R. Re\·. St. &: C. 1911, § 1453 
(like Cal. C. C. P. § 1938); S. C. 1831. Bank 
v. Brown, Dudley 62. 65. 8emble (destroyed 
in opponent's possession; no notice necessary): 
Tex. 1852, Cheatham 1>. Riddle. 8 Tex. 162, 
166 (defendant's principal had fr:mdulently 
absconded with plaintiff's title-document; 
neither notice nor further search required): 
Utah: Compo L.1917. § 7108 (like Cal. C. C. P. 
§ 1938); VI. 1898. State v. Marsh, 70 Vt. 288, 
40 At!. 836 (defendant gave a note to the jail· 
housekeeper. to deliver to a co-defendant. and 
it was delivered; the housekeeper allowed to 
state its contents; whether the prosecution had 
intentionally put the original out of its power, 
depends on trial Court's discretion); Wash. 
1!l15, State v. Morden. 87 Wash. 465. 151 Pac. 
832 (statutory rape; letter sent by the female 
to the defendant held provable ",ithout nD
tice to produce). 

Compare the doctrines as to detention by a 
third person (post, §§ 1212, 1213) and as to 
loss (ante, § 1197). 

21879, McAdam tI. Spice Co .• 64 Ga. 441 

776 



§§ 1177-1282] PRODUCTION NOT FEASIBLE § 1207 

(4) That the documents are subject to the pri~ilege agaiTt8t aelf-crimina-, 
tion is in itself no excuse; for the opponent might choose to produce without' 
exercising the privilege, and until notice bas been given it cannot be known 
whether he will do SO.3 

(5) Under statutor~; provisions allowing proof of a recorded deed to be 
made by copy when the original is " lost or out of the power" of the pro
ponent (post, § 1225), the precise statutory conditions suffice to allow the 
use of a copy without notice, ~\'en though the opponent's possession is the 
fact which puts the:ofiginal " out of the power" of the proponent.4 

(6) An express ·ic(l.it'l?r of notice, by agreement of counsel' pro lite', or other
wise, suffices to exempt from notice; and there may be an implied waiver.a 

(i) Where an agreement, or other transaction, turns out on thc testimony 
to be in writing, and in the opponent's possession, the question may arise 
whether the party endeavoring to prO\'e it may do so without having given 
notice to the opponent. This in truth invol\'Cs the principle of the Parol 
Evidence (Integration) rule, for the answer depends upon the inquiry who 
has the burden of showing fhe agreement to be in lcriting (post, § 2-14i). 

(8) A special exception is sometimes provided for the benefit of seamen.6 

(role applied even where the paper belonged 
to a party who WllS out of the State): 1880. 
Phillips v. Lindsey. 65 Ga. 139. 143 (same: but 
in such case notice to the local attorney suffices. 
of course); 1899. Missouri K. & T. R. Co. t'. 
Elliott, 2 Ind. T. 40i, 51 S. W. 1068 (documt'nts 
kept by opponent without the jurisdiction; 
notice apparently requirl'd); Il:iGO, Carland t'. 

Cunningham, 37 Pa. 229 (opponent's absence 
from the jurisdiction docs not dispense). 

That notice to the attorTU1J suffices in such a 
CBSC, see post, § 1208. 

The follov.ing statute creates a special ell:
ception; P. E. 1. St. 1889, § 58 (in all action 
against an absent debtor, copies of v.Titings to 
him may be used without notice to produce, if 
it is proved that the originals were deli"cred to 
him or received by him or duly mailed to him in 
time to receive them before leaving the place of 
the address). 

3 1834, Bate t'. Kinsey, 1 Cr. M. & R. 38 
(refusal to produce on ground of prhilege docs 
not render notice unnecessary). 

Contra: 1906, O'Brien v. U. S., 27 D. C. 
App. 263, 273 (COpy of document delivered 
to the defendant charged v.ith embezzle
ment; notice not required; the ruling goes 
upon :\ misunderstanding of the principle of 
McGinnis v. State, quoted ante, § 1205); 1908, 
Moore 11. State, 130 Ga. 322, 60 S. E. 544 (no
tice not needed for insurance policies in defend
ant's pO~scssion: reasoning unsound); 189i. 
State v. l\lcCaule~', 17 Wash. 88, 49 Pac. 221 
(the requirement of notice not to be adopted 
.. as an invariable rule"; here checks were held 
by a defendant charged with using public 
moneys, and prhilege could be claimed; no
tice held not necessary). 

. Compare the cases in which notice was im
plied from the nature of 11 criminal charge (ante, 
§ 1205): they assume notice of some sort to be 
neccss:\f~·. 

For the right to prore the contentll of a 
privileged document. sec post, § 1209. 

Distinguish the question whether by ghing 
such notice the priMleoe 01 the acCUSEd is rio
latcd (post, U 1209, 2268, 2273). 

• 1866, Bowman v, Wettig, 39 Ill. 416, 421 
(statutor~' mode of testif~ing that recorded 
deed is not in offeror's power; notice to grant<!e 
in posses.~ion of original is not required); 1857, 
Gilbert v. Boyd. 25 Mo. 27 (under the statute, 

• •• • no notice to an opponent III possessIOn IS 

needed); 1904, Patton 1'. FOll:. 179 Mo. 525. 
78 S: W. 804 (like Gilbert r. Boyd). 

But distinguish the rule of some statutes as to 
another kind of notice in such cases (post, § 1860). 

• 1883, Duringer 1'. Moschino, 93 Ind. 495, 
499 (agreement by counsel that all letters mate
rial would be produced without notice; notice 
not needed); 1853. Dwinell r, Larrabee, 38 Me. 
464,466 (a voluntary offer to produce suffices); .. 
1855, Farmer!!' & M. Bank 1'. Lonergan, 21 Mo, 
46,50 (the plaintiff was not al10wed to prove its 
books by deposition; the defendant also was 
then not al10wed to prove the plaintiff's books 
by deposition without notice. the plaintiff's 
attempt to prove by deposition not being a 
wah'er): 1804, Jackson v. Van Slyck, 2 Caines 
N. y, 178 (the opponent's admission of a docu-
ment's existence, on cross-examination, does 
not dispense with notice) . 

• Can. Dom. R. S. 1!l06, c. 113, § 335 
(~hi"ping articles; any seaman may prove the 
contents .. without producing or giving notice 
to produce the agreement or any copy thereof." 
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§ 1208. Same: Procedure of Notice; Person, Time, and Tenor. (1) As to 
the person notified, the question arises whether, when the document is in the 
actual custod~' of a third person as agent for the opponent, notice to the agellt 
only sufficcs. Here it would seem that such 11 notice was insufficient, unless 
it appeared that the agent was a person hadng a duty to communicate the 
notice to the opponent, and this will usuall~' not be the case except for one 
who is an agent for the purposes of the trial, -i.e. an attorney; as to this par
ticular dass of agents, it is well settled that notice to the attorney suffices. 
But this situation is often not distinguished in the rulings from another. 
namelr. the ease of notice to an agent for the trial. i.e. an attorney. who is 
not in possession of the document; here it would seem that the proper person 
is notified, and that it is merely a que~tion as to thc sufficicnt time allowed by 
the notice for getting the document. The preccdents on these two situa
tions are not harmonious. l 

A notice to the opponent only is sufficient, C\'en though the document is 
not in his actual custody hut is held for him by 11 third person or agent; for 
the party from whom production is expected jllust always be regarded as the 

• .~ q 

approprlate person to notJly.-
The perSall notifying may be anyone acting on behalf of the proponent for 

purposes of trial.3 

(2) The time. of notice depends on no technical considerations nor fixed 
rules; the question is merely whether the time allowcd was such that the 
opponent was fairly and truly able to obtain it. rcady for production. if he 
had wished to: 

1845, ALllERSO!l;, B .. in Lawrence Y. Clarl', 14 l\I. &. W. 2.')0, 2.')3; "All these cases de
pend on their particular C'ircull1~tances; an.l the question in each ease is whether the notiee 
was given in reasonable time to enable the plaintiff to be prepared to produce the document 

§ 1208. I ESOLAND: 17i3. Attorney-Gen- of an oppon(,llt out of the State, sufficient); 
eral 11. Le Merchant. 2 T. R. 201, note (" the Miss. Cod(' l!loo, § 229, Hem. § 200 (nny 
rule which hns alw:1Ys been followed . . . i" nutice required to be served, to be as valid 
that notice be given to the attorney or ngent of if ~eT\'ed on an att.orney as on t,he party); 
the ad\'erse party"); 1789, Cates v. Winter. S. Y. Is:n. McPherson to. Rathbone. 7 Wend. 
a T. R. 300 (same; notice to opponent him- 21G (notice to the opponent's attorney by 
self not necessar~'); 1795. Read 1'. Passer. suupomll. not sufficient as notice for docu-
1 Esp. 213, 216. Belllbic (notice to agent. in- rnents in the party',. own custody); n. 1837. 
sufficient, on the facts); 11';16. Doc ~. Grey, Mattock~ v. Stearns. 9 Vt. 326. 335 (opponent 
1 Stark. 283 (to the wife of the defendant's absconded from the State; notio/) to his attor-
attorney the night before. at her house. in- ney held sufficient; .. the part,;' cllnnot be rc-
sufficient); 1829. Allalo r. Fourdrinier, M. & quireJ to follow him to the t.·{,,.ld's end"). 
M. 334. note (notice to the attorney two days 2 1825. Taplin ~. Atty. a Bing. IG4 (to a 
before. the documents being with the client sheriff's attorney, for a document in the under
at a distance. held insufficient); 1832, House- sheriff's hands. sufficient); 1897. Morehead 
mlln v. Roberts, 5 C. & P. 394 (should he Bkg. Co. v. Wlilker. 121 N. C. 115. 28 S. E. 253 
served on the attorne~'): 18:l8. Byrne r. (note in attorney's )JOsscssion; notice to the 
Harvey, 2 Moo. & Rob. 89 (notice to an attor- client sufficient). 
ney not in time to communicate with the client. Distinguish the question already discussl?d 
held insufficient); 1849. R. v. Hankins, 3 Cox ante, § 1200; there the inquiry is wh<!ther the 
Cr. 434. 436 (notice to attorney. sufficient); cWitody of a third person is to be considered as 
UNITED STATES: Ga. 1873. Lathrop II. Mitl"h- the opponent's possession at all. irrespectivc of 
ell, 47 Ga. 610. 612 (notice to an a,Nnt, held the proper method of notice. 
insufficicnt on the facts); 1880, Phillips r. 31834, Seely 11. C-olc, Wright 681 (notice by 
Lindsey, 65 Ga. 139, 143 (notice to attorney anyone by lIuthority of the offeror, sufficient). 
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at the time of the triaL" POLLOCK. C. B.: "What is sufficient in one case may not be so 
in another; and much therefore must be left to thE; discretion of the presiding judge. sub
ject of course to corrCl:"tion by the Court." 

The matter is therefore distinctly or1e for the determination of the trial Court, 
for it must depend entirely on the circumstances of each case. The numer
ous rulings on the subject ought not to be treated as precedents; 4 they were 
for the most part a wasteful expense of time for the appellate Judiciary. 

'Be.ides the following ClL<l'S. compare the 
rule for documents 1"CUllt ilt Court (alltc, 
§ 12(4): 

ENGLAND: 1803, Sims T. l-:itchen, 5 Esp. 46 
(notice at se\'en o'cloek tlte e\'ening before 
trial, to a 5er\'ant of the atton;('~·. held insuffi
cient); 1829, Tindal. C. ,I .. in Allalo t'. Four
drinier. M. & ;\1. 334. note ("There must be at 
least a fJossibility of getting the instrument>! 
in conseouence of the notiel' "); 1830, H. r. , 

Haworth. 4 C. & P. 25-1 (slIIce the Assizes 
began, held insufficicnt; a reasonable time be
fOT(' the Assizes required): 1832, Houseman 1'. 

Roberts. 5 C. & P. 394 (notice on Saturd:1Y, 
!or ;\Ionday's trial. not ~ufficient); 1832. Doc 
r. Spitty, 3 B. & Ad. 11'>2 (notice the day before 
the Assize~. in~ullkient on the facts); 1833, 
Trist 1'. Johnson, 1 Moo. & Rob. 259 (notice 
ser\'ed on the attorney after Assizes begun. 
held insufficient): 1833, H. t:. Ellicomhe, 
1 Moo. & Rob. 260 (notice served on the de
fendant after A~sizes hegun, the defendant 
being in jail. held insuffi"ient); 1836. George 
•. Thowpson. 4 Dowl. Pro 65G (notiee to the 
attorney the day before the Assizes. insuffi
cient; "it is peculiarly n question for the 
iudg!, at the trial"); IS:!G, Atkins t" ~Ieredith. 
4 Dowl. Pro 658 (no tie!' "on the e\'ening pre
,-jous to the trial is in general sufficient"; 
but here to the nttol'lll'\' for books in tile • 

client's hands, held insufficient.); 1839. Holt 
~. Miers. 9 C. & P. 191. Hl5 (tIlG night before. 
insufficient) ; 18:3!J, Sturge t'. Buclmnn!l. 
10 A. & E. 598. G03 (" in all cases del>end~ 
Gn circumstances ''): 1840, Hughes t·. Budd, 
8 Dowl. l'r. :1l5. 317 (n notice sen'ed on Sun
day. the night I)('fore the trial. 011 the attorney, 
distnnt from his offipc, held insufficien t) : 
1840, Firkin r. Edward$. !J C. & P. 478 (suffi
"iently early. on thl' facts; "'illinDls, J.: 
"The question is whether und,'r all the circum
~tance~ reasonable noti"e has been gh'en"); 
1840, Gibbons t'. Powell. 9 c..I.: P.634 (not icc 
the !light before to the attorney. held sufficient. 
the document being Olle which he and not the 
dient would ha\'e); 1841. Foster t'. Pointer. 
9 C . .I.: P. 718 (notice thc day before. held 
6ufficient where it appearl'd that th!' docu
ment was dl'stroyed); 1842. Lloyd t'. Mostyn. 
2 Dowl. Pro S. 5. 476, 480 (Parke, B.: "[the 
principle is) thnt rellSOnable timc to produce 
" do('ument must he gin'n"; here the de
fendallt long knew that the document would be 
wanted, and II notice tim day beforf' trial 
was held sufficient); 1845, Lawrence t'. Clark. 

14 ;\1. & \Y. 250 (notice in London the e\'ening 
before a ~Iiddlesex trilli. not sufficient); 1847. 
Sturm v. Jeffrt'c, 2 C. & K. 442 (since the 
notice is "for general eonvenience and for 
the attainment of justiee". notice during 
trial suffices if practically in ample time): 
1849. R. t·. Hankins. 3 Cox Cr. 434, 436 (the 
day before the trial. sufficient); 1852. R. v. 
Hamp. 6 Cox Cr. 167. 1()9 (noti'!e the day be
fore the trial to the London agents of the 
('ountry attorney. sufficient); 1853, R. D. 

J-:itson. G Cox Cr. 159 (notice the day before. 
at a residence thirty miles from court. in
sufficient} . 

CANADA: 1866. Abel r. Light, 6 All. N. 
Hr. 423 (notire on the day before trial. held 
sufficient on the facts). 

USI1'Eil STATES: .·\la. 1884, Littleton t. 
Clayton. 77 Ala. .371. 574 C' a reasonable 
time. sufficiently long to enable s party 
to procure and produre it without due incon
"enience"); Cal. 18;;9. Durke t'. T. M. W. 
Co.. 12 Cal. 40.'3. 407 ( .. a question of dis
('retion "); C. C. P. 1872. §§ 1855. 1938 
(" reasonable Ilotire "); 18!l8. People v. Vasalo. 
120 Cal. 168.52 Pac. 305 (opponent's refusal to 
IJroduce within statutory time. whether that in
ten'al is needed or not: secondary proof al
lowed); COIlII. 1S89. State v. Swift. 57 Conn. 
50S, 18 Atl. (:li4 (notice at trial, with readine~ , 
to gh'e time for production; oppon~nt not ask
ing time nor producing; held sufficient); 
Haw. 187G. R. r. Lenehan. 3 Haw. 714. 716 
(the trial Court determines reasonableness); 
Ida. Compo St. 1919, §§ 79G2. 7970 ("rea-
80nahle notiP(;"); Ill. 1842. Cumming~ v. 
~1('Kinn~y, 5 Ill. 57 (discretior. of the trial 
Court): 1861, Warner t'. Campbell. 26 Ill. 
282. 2SG (two days hefore trial, sufficient on 
the fapt.-); Ia. 1859, Grl'enough r. Shelden, 
\} la. 503, 506 (" reasonable time "); 1898. 
Brock r. In8. Co .. 106 la. 30. 75 ~. W. 683 
(trial Court's disrretion); La. 1844. Hills r. 
Jal'ohs, 7 Roh. 406. 413 (notice sufficient on the 
facts); 1849, Plympton V. Preston. 4 La. An. 
:360 (notice at the trial. suffident on the facts) : 
Me. 1&29, Emerson 1'. Fisk. G Greenl. 200. 
202, 206 (notice on the first day of the trial. 
the opponent's residence being a few rods 
swa\,. held insufficient. under a rule of Court 
rcqti;ring notice before the trial); Md. 1830. 
Dh'ers I'. Fulton. 8 G. & J. 202, 208 (notice 
to the attorney two days before trial. held 
,mfficient on the facts: the notice wust be 
"reasonable in point of time "); 1852. Glenn 
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Where the opponent is (Jut of the jurisdiction, it would seem that the time 
of notice should not be affected by this fact, since, in general, for the purposes 
of a trial, a party must himself bear the risk of his .' bsence from the scene, -
eSIJccially as in the present instance the only function of a notice is to make 
it clear that the proponent is reasonabl~' unable to obtain the document. 
Where only the document is out of the jurisdiction, however, the reasonable
ness of the time of notice should be affected by this circumstance; for the • 
opponent, being otherwise ready for trial, might be equall~' disposed to pro-
duce the document if notified in time to obtain it." That the opponent 
is physically or legally illcapable of personal appearance is of course imma
terial as regards the time of notice.6 

(3) As to the tenor and form of the notice, first, it should be in writing, _. 
not so much because it is thereby more correctly or surel~' provable, as be
cause it is intended to procure the document and thus is more likely to attain 
its purpose if filed with the other papers in the cause.7 :\ ext, the particu
larity of the descript-ion of the document desired should depend on no formal 
tests; it is enough if the document desired is so described that it could 
be readily known by the opponent and with certainty distinguished from 
others:8 

v. Rogers, a Md. 312, 320 (" no precise rule 
can be laid down"; here notire just before 
drawing the jur~' was held insufficient): !lfich. 
1888, Julius K. Optical Co. r. Treat, 72 Mich. 
599,40 N. W. 912 (time unreasonable on the 
facts): 1\[in.n. 1800, Winona t'. Huff, 11 Minn. 
119, 129 (" depend~ upon the circumstances 
in each case, and i~ a preliminary matter ad
dressed to the judgment of the Court ") ; 
Mom. Rev. C. 1921, § 10580 ("reasonable 
notice"); Ncr. Rev. L. 1912, § 5417 ("ren
sonable notice "); Or. Lav:. 1920, § 782 
("rt'llsonable notice"); P. I. C. C. P. 1901, 
§ 322 (like Cal. C. C. P. § 1938); P. R. Rev. 
St. & C. 1911, ~ 1453 (like CuI. C. C. P. 
§ 1!J38); S. C. 1901, Worth v. Norton, 60 
S. C. 293, 38 S. E. 605 (two hours' notice for 
a document in another ccunty, held insuffi
cient); Tenn. 1808, Kimble v. Joslin, 1 Overt. 
379 (" reasonahle notice"); 1872, Burke 
v. Shelby, 9 Heisk. li5, 177 (notice given in the 
plea, sufficient); ("-talt: Compo L. 1917, 
n 7108,7117 ("reasonable notice") . 

• The rulings do not always make this dis
tilwtion, and are not harmonious: 

England: 1824, Drabble V. Donner, Ry. & 
Mo. 47 (four dayS' notice to a person domiciled 
in Denmark. but present in London, the docu
Llents presumably being in Denmark, held 
sufficient); 1825. Bryan v. Wagstaff, 2 C. & 
P. 125, 127 (party abroad, notice given two 
months b('fore; Abbott, C. J.: "1 think 
that a person lea\'ing the country and putting 
his case iuto the hands of his attorney must be 
taken to leave in his attorney's hands papers 
materilll to the cause; . . . if it were not so, 

a man might, !lS soon !lS notice of trial Wn!! 

given, set sail for the East Indies, and the 
other party must then delay proceeding with 
his cause till his return"); 1840. Hughes r. 
Budd, 8 Dowl. Pro 315, 317 (a week's notice, 
served during opponent's dbsence in the Korth, 
sufficient); 1848, Ehrer:sperger t'. Anderson, 
3 Exch. 148, 153, 154 (party from India noti
fied while in London before the trial; inti
mated to be insufficient). 

United States: 1802, Bushnell v. Colony, 
28 Ill. 204 (letter in New York; a day or two's 
notice, not Rt:i'icient); 1889, Mortlock ~. 
Williams, "Ii, Mich. 568, 573, 43 N. W. 592 
(notice for letters in another State, insufficient 
on the facts); 1892, Pitt 1>. Emmons, 92 Mich. 
542,544,52 N. W. 1004 (notice on same day, 
possessor being in another State, insufficient); 
1893, Dade t'. Ins. Co., 54 Minn. 336, 56 ~. 
W. 48 (notice at trial for documents in an· 
other State, insufficient on the facts). 

& 1851, R. V. Robinson, 5 Cox Cr. 183 (on the 
defendant in jail, sufficient; Eric, J.: "The 
argument [against itl . . . might be just Il.'! 

applicable to a case where the notice Wll.'! 

served on a person bcd-ridden or incapable 
of moving"). 

7 It always is in writing, and is so assumed 
to be in the preceding cases (except when given 
at the trial, ante, § 12(4); but the decisions to 
that effect are rare: 1842, Cummings V. Mc
Kinney,5 Ill. 57; 1903, Landt 1>. McCullough, 
2013 Ill. 214, 09 N. E. 107 (8emble). . 

• The rulings vary in their requiremen ts, and 
should not be taken as precedents for the spe
cific facts : 
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1839, DE;'J~.!AN, L. C. J., in /Wgers v. CU3taIICe, 2 Moo. & Rob. 179, 181, "said that the 
C.ourt did n'Jt mean to lay down any general rule as to what the notice ought to contain; 
that much must depend on the particular circumstances of each case; but where enough 
was stated on the notice to leave no doubt that the party must have been aware the par
ticular instrument would be called for, the notice must be considered sufficient to let in 
secondary evidence." 

§ 1209. Same: (c) Failure to Produce; what constitutes Non-Production. 
It has already been seen (ante, § 1199) that the present excuse for a propo
nent's non-production rests on the broad fact that he cannot obtain it from 
tJlC opponent, a fact involving three separate elements, namely, the oppo
nent's possession, a demand or notice to produce, and his failure fo ]Jroducc. 
'Yith this third element, as completing the fact upon which the proponent's 
excuse rests, we are now concerned. 

(1) (a) Inquiring, first, what situation amounts to non-production, in the 
abo\"e sense, it may be noted that if the opponent produces a document which 
the proponent asserts not to be the one desired, the latter is not obliged to ac
('('pt it &~ tIle one in issue, so as to be precluded from proving otherwise the 
contents of the desired document;l for the oppop.~nt's production of this 
one alone is virtually a failure to produce the one actuaIl~· desired, and the 
proponent has thus established his excuse and ma~· proceed to prove other
wise the terms of the true but non-apparent document. 

(b) If the opponent refuses to produce beeause of a prit'ilegc ([gainst. self
incrimination, is this refusal insufficient, for the purpose of establishing the 

E~GLASD : 1816, Harvcy 'C. Morgan, 2 lidcnt, semble, as to any other than thc three 
Stark. 17. 19 (mistake in the title of the plain- spccificd); 1858, Justice r. Elstoh, 1 F. &: F. 
tiff assignees. held fatal); 1825. Jones r. 256, 258 (dcscription of receipts held suffi-
Edwards, 1 1\IcC!. & Y. 139 (Hnotkc to pro- cient); 1858, Graham v. Oldis. 1 F. &: F. 262 
durc letters and copics of lctters. also all books (description of agreement held sufficient). 
relating to this causc", held insufficicnt); 17XITED STATES: Fed. 1825. Vassc 1'. 

182.5, Francc c. Lucy. Ry. & 1\10. 341 (to pro'·c Mifflin, 4 W3"h. C. C. 519 (noticc to pro-
not.ice of dishonor, a gencral noticc of all ducc all letters relating to moneys rcccived 
letters, papers, ctc .• held insufficient); 1837. under an award; oufficicnt) ; Cal. 1859 • 
. Jacob 'C. Lec, 2 Moo. &: Rob. 33 (a notice to Burke r. T. 1\1. W. Co., 12 Ca!. 403, 408 (" Such 
produc~ .. all and evc~y lettcrs written by thc description as will apprise a man of ordinary in-
said plaintiff to thc said dcfcndant relating telligence of thc document desired is enough ") ; 
to the matters in dispute ;n this action ", hcld Ind. 1839, Statc r. Lockwood, 5 Blackf. 144 
sufficient); 1839. Rogcrs 'C. Cust:mce, 2 Moo. (terms of noti"I' not eufficiantly shown); 
& Rob. 179 (a. general notice to producc all Mass. 1840, Ben"" r. Charles, 1 Mcte. 440. 
books, cxtracts, ctc., held sufficient on the 443 (notice sufficient where it was" impossible 
facts; see quotation supra); 1841. Morris v. for the defcndant to havo doubted" what it 
Hauser, 2 Moo. &: Rob. 392 (a gencral noticc refcrred to); 1895, McDowell v. Ins. Co., 
k> produce all lctters between thc partics 164 Mass. 444. 41 N. E. 665 (notice to pro-
from 1837 to 1841, held bllfficient): 1845. duce all letters, etc .• receh·ed by defendant 
Lawrence v. Clark, 14 M. &: W. 250, 251 (no- from plaintiff since the time of the fire alleged 
tice wrongly cntitlcd as to the Court; hcld in the dcclaration. sufficient); Miss. 1873, 
sufficient; Alderson, B.: "Would the noti~e Lockhart v. Camfield. 48 Miss. 471 (title bond 
be bad if one of the names were spelled \\long? already once produced un notice; ambig-
The question is wh'lther the party has had uous notice to producc a "decd ", sufficient). 
bllch a notice as to justify the Court in ad- The" rcasonable notice" of the Codes cited 
mitting the secondary cvidencc"; disapprov- supra, par. 2. would apply alS<! to the tenor of 
ing H:!r,·.... t'. Morgan); 1847, Smyth t'. thc notice. 
Sandeman, 2 Cox Cr. 239 (notice spccifying § 1209. 1 1859. Hill v. Tounsend, 24 Tex. 
three letters "and also all others. etc .• in the 575, 580 (party hcld not bound to accept 
general words usually employed"; held insuf- document tendered by opponcnt. but allowed 

781 



§ 1209 DOCUMENTARY ORIGINAL" [Clup. XXXIX 

proponent's excuse and allowing him to prOWl the terms otherwise? By no 
means; for it is still a refusal, though an allowable one, and the proponent's 
excuse is equally established. The permission to the proponent to proceed 
to establish the document's terms by other evidence is not a violation of the 
privilege, for tJle privilege (post, § 2264) is merely that the possessor himself 
shall not furnish criminating evidence, and not that others shall not through 
their own witnesses do SO.2 Whether an unfavorable inference or admission 
should be drawn as to tJle contents from the claim of privilege is a different 
question (post, §§ 2272, 2273). 

(2) It may be asked, 'Vhy should the opponent's mere failure or refusal to 
produce, in a case where hf! is not protected by a privilege, suffice to establish 
the proponent's excuse, namel~', his inability to obtain the original? Since 
such an inability is the root-notion which allows him to prove the document's 
terms othendse (allie, § 1199), how can he claim to be unable since b~' a bill 
of di.scovery, or in more modern times in a common-law court by a statutory 
order for production, he could compel the production? It is perfectly settled 
that this extreme step is not required of him;3 and the reasons seem to be 
sound, J1Umcl~', first, tlInt tIle incOIl\'enience of employing an equitable bill 
of discoveQ', or ('\'en a statutory order, for eyer.\· document needed, would be 
such that for practical purposes the opponent's mere refusal on demand puts 
til(> proponent in the position of being unable to obtain the original, and sec
ondly, because it docs not fairl,\'lie in the mouth of an opponent, refusing pro
duetion without excuse and thus himself creating the dilemma, to insist upon 
so strict 11 test for judging the proponent's claim of inability to obtain the 
document. 

to go on and prm'C conten!~ of document only consequenre must be that these copies 
de"ired); ISf/S, Helzer ,'. Helzer. 1&; Pa. :!·13, (which must he sworn to be true copies) arc 
·11 Atl. 40 (pl:ointiff had offered evidence of read against him"); 1829, H. t'. Barker. 3 C. 
loss of note. and dl'fendant. then produced a & P. 591, 593; Oxford (Bishop of) ". llenh·. 
document alleged to h(' th(' note; plaintiff [1907J Prob. 88. 104 (proceeding for ecelc· 
not required eith('r to acpept it as the original siastical offence and canonical punishment; 
or to suhmit it to her witness for identifleu- the respondent having refused to produce 
tion). letters from the prosecutor to the respond· 

The follov.ing case is peculiar; 1904, ent, copies \'crified by the prosecutor were 
Homero t". X. 1. M. & D. Co .. 113 La. 110.36 admitted). 
1'0. 907 (the plnintiff alleging a certain can· UNITED STATES: Fed. 1919, Br~'ant Z·. 
tr:1Pt, the defendant admitting a contract U. S .. 5th C. C. A .• 257 Ferl. 378; Ill. HIIO. 
hut denying its terms to be as alleged and People r. E\·erham. IiI. . 93 N. E. 3j3 
alleging its loss. the trial judge's order before (rape of a daughter under age; the other 
trial. taking thl) ('ontract to he as alleged b:. children wrote a letter to the defendant cl·,ug· 
the plaintiff. was held erroneolls). ing him with rape; a copy was offered and 

Compare the cases dted ante. § 120a, n . .s. admitted, after notice to the defendant to 
• Accord: EXGLAXD: 17i:3. A ttorney-Gcn- produce the original; held that the privilege 

eral". LeMerchant. 2 T. H. 201. note ("But it. was not violated); fa. 1897. State v. Boomer. 
is said that this [general ruleJ does not hold in 103Ia. 106.72 N. W. 421; Mich. 1911. Peoplep. 
eriminal rases, beeauH' the consequence of it Aldorfer, 164 Mich. 676. 130 N. W. 351. 
would be to compel a man to produce evidence For the necessity 0/ notice. e\'en where the 
against himself. . " But the defendant. pri\'ileg'! would protect from production, sec 
Lel\1erchnnt, is not compellable to produce antc, §§ 1205, 1207, ]Jost. § 2208. 
those letters against himself; forheisliable to 31852, McLain v. Winchester, 17 Mo. 49. 
no punishment at all if he do not. but is left at 54; 1816, Alexander D. Coulter, 2 S. &: R. Pa. 
bis entire liberty either to do it or no ; the 494. 
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§ 1210. Same: ConBequenceB of Non-Production for the Opponent (Ex
clUBion of Evidence; Defa.ult; InferenceB). (1) Where an opponent in pos
session I'efuses to produce on demand, he is afterwards forbidden to produce 
the document in order to contradict the other party's copy or evidence of 
its contents.1 This is in one sense a proper penalty for unfair tactics; but 
the original refusal may also be regarded as a judicial admission, in advance 
(post, § 2588), of the correctness of tIle first party's e\'idence to this extent. 

(2) The same penalty (and sometimes even the more serious one of judg
ment for default) is provided by most of the statutes which entitle a party 
to discot'ery and iml'pecti()ll (post, § 1858) of the opponent's documents before 
tria1.2 But the two rules are independent. 

(3) The jury is entitled to make certain inferences from the non-production 
of documents on demand; but this is the consequence (if an independent 
principle (allte, § 2(1). 

(-1) Where thc opponent fails to produce on notice, and has the documents 
ill cOllri the Court ma~- order him to produce, without subprena, the demand
ing part~- not bcin~ confined to his right to use secondary e,-idence (post, 
§§ 2219, 2200). 

§ 1211. (3) Detention by a. Third Person; History. Historically, this ex
cuse for non-production was one of the earliest to be established. Under 
the doctrine of profert (ante, § 11 i7) it was wcli settled that profert was not 
necessar~' of an instrument belonging to a third person, for the reason that 
the proponent" hath not any means to obtain the deed"; 1 though a modi-

§ 1210. I ESGLAND: 1769. Yates. J .• in the paper to be beyond the defendant's con-
Roe r. Harvey. 4 Burr. 2484. 2489; 1834. Doc trol. a copy was taken for true); Okla. 1899. 
r. Cockell. 6 C. & P. 525. 528 (Alder~on. B,: Barnes t. Lynch. 9 Oklo 11. 15G. 59 Pac. 995 
.. You must either produce a document when (rule applied against a plaintiff who had re-
it is cnlled for or never"); 1835. Lewis r. Hart- mO\'ed his books from ~e jurisdiction to pre-
ley. 7 C. & P. 405 (applied to a dOl!; defendant .. ent inspection by receiver); 1895. Powell t'. 

not allowed to produce it later. if not produced Pearlstine. 43 S. C. 403. 21 S. E. 328; S. C. 
on notice by opponent); 1840. Doc 11. Hodgson. 1910. C. C. P. 1920. § 728 (bills of lading; 
12 A. & E. 135 (" the party who refused to quoted posl. § 2i32. n. 5); l'l. Gen. Laws 
produce the writing could not afterwards be 1917. § 2082 (before referees etc.. "a dis-
at liberty to give it in evidence"); CASADA: pUled account shall not be allowed upon the 
1910. Cyr v. DeRosier. 40 X. Br. 373 (lease; oath of a party. when it appears that he 
Doc t. Hodgson followed); UNITED STATE!!; has an original book of entries thereof. which 
Ky. 1829. Bank t. l\1·Williams. 2 J. J. Marsh. he fails to prodUce upon reasonable notice. 
256. 259. semble (failure to produce precludes if able so to do "). 
other evidence); Mass. 1827. Bogart V. Brown. Conlra: 1870. Moulton V. Mason. 21 ~lich. 
5 Pick. 18 (a defendant refusing to produce 363. 3iO (Campbell. C. J.: "It is not a rule 
an original. not allowed to use a copy admitted caleulated to further the eliciting of truth; 
by the plaintiff to be correct); 1873. Doon r, it is simply an attempt to punish one party 
Danaher. 113 Mass. 151; 1881. Gage t. Camp. by allowing his ad\'ersary to recover what 
bell. 131 Mass. 566 (" a party who has sup- does not belong to him or to defend unjustly 
pl'~ssed a written document. and refused to against a proper claim "); 1879. Tewksbury v. 
~roduce it upon notice. and so compelled Sehulenberg. 48 Wis. 5n. 580. 4 N. W. 757. 
the adverse party to resort to secondary : The statutes arc collected post. §§ 1858-
evidence thereof. is not afterwards e:ltitled to 1860. with some rulings illustrating their use. 
offer proof of its contents"); MinI!. 1888. § 1211. I 1537. Anon,. Dyer 29 b (ill tre8-
McGinness r. School District. 39 l\1inn. 499. puss. defendant pleaded a lease for yenrs from 
41 N. W. 103; Mo. 1854. Munford v. Wilson. a lessee for life from the king by letters patent; 
19 1\10. 669. 673 (where defendant set up the and it was argued that the letters patent must 
custody of a third person. without stating be shewn; to whieh three judges agreed; but 
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fication of this was also established, not excusing from production where the 
proponent claimed anything in the right of the grantee owning the deed.2 

This early form of the doctrine, however, does not serve to solve the majority 
of ou;' modern cases, because since the rule of profert applied only to docu
ments under seal, i.e. chiefly title deeds (ante, § 11 77), and sincc the third 
vcr!;,,m owning them was privileged not to disclose his title-deeds (post, 
§ 2211), the case presented was the clear one of a third person from whom 
production could not be compelled by any process of law (post, § 1213). But 
nowada~'s virtually all documents are of a sort which would not be thus prh'
i1eg~d under a subprelllL duces tecum. In one respect, moreover, the rigor 
of the older rule no 10llger obtains; I'or thc modification abo\'e-tnentioned, 
by which non-production was not excused in a ease of daim of right under 
the decd, left the proponent without the means of p/'O\'ing a document whieh 
it was legally impossible for him to obtain, a re:;ult ewrywhere repudiated 
to-day, altJlOugh certain analogous English rulings (p08t. § 1212) may be pel'
haps traced to the tradition of this older notion. 

§ 1212. Same: (a) Person within the Jurisdiction. (I) If the person pos
sessing the document is by reason 01' It pril·ilr:ne legally not compellable to 
produce it, this is clearly an excuse for non-production: 

-
three others were oppoSl!d; .. for a Bub-col- person i~ an uttl'r strr.nger to a deed, there in 
lector. an under-sh<'riff. and an incumbent pleading he i~ not compelled to ~hew it "). 
do not shew the king's patents, becnuse they This do~trine is. in the earlier cases. not 
do not belong to them. and they have no always to be distingui~hed from that of collatcr
means to make their m:wtcrs or grantors alness (poM, § 1252). 
shew them "); 1568. Estofte 1". Yaughan. : lillI, Dr. Leyfield's Case. 10 Co. Rep. 1S8a 
Dyer 277 a ('cestui' in remninder not required (justification in trespal'S as servant of a I"s!'('c 
t·? produce the deed, bec<luse it "does not for ~'ears from a lessee for life by letters patent 
belong to him but to the feoffees"): 1591, from the queen; it was argued that" the fce 
Abbot of Strata Marcella's Case, () Co, 24 a (de- remains in the lessor or donor to whom the dced 
fendant claimed a certain privilege under fcoff- belongs and to no other. and therefore he shall 
ment from D .. who was grantee of the fcc of the not be compelled to shew the first deed"; but 
manor from ~he King. who had by statute con- .. the opinion of the whole Court WI1S against 
fiscated it from an abbot, who had the prh'i!ege the plaintiff, and the reason was because he is 
by charter; held, that the abbot's charternecd prh-y in the estate of the rent and claims by 
not be shown in profert; the plaintiff conceded the first grant; ... in many cases a man 
that profert was not necessary for the chart~r. shall not plead a deed or release that doth not 
.. because the charter was made to a ~tran- belong to him nor can have an action to re-
ger"); 1602, Dagg v. Penke\·on, Cro. Jac. 70 co\·er, \\ithout she\\;ng it; ... so the lord 
(similar to Anon., supra; profert not re·, by escheat shall not plead a release made to 
quired); 1609, Huntingdon ~. Mildmay. Cro. the disseisor by the disseisee l\;thout shewing 
Jac. 217 (similar to Estofte t'. Vaughan, supra) ; it: neither shall he in remainder be received 
1631, Gray t'. Fielder. Cro. Car. 209 (debt on without shewing the deed; and yet. it doth 
bond assigned by bankrup~commissioners; not bolong to him. nor has he remedy to get 
profert of bond not required. "because he it.,.. [Butl there is another maxim in 
comes in by act in law, and hath no means to law. that where a man is stranger to a deed. 
obtain the obligation "); 1636, Stockman v. and doth neither daim t.he thing compri1'Cd 
Hampton. Cro. Car. 441 (justification for in the grant nor anything out of it. nor doth 
trespass under a license from a remainderman; anything in the right of the grantee as bailiff 
plea held good, .. without showing the deed; or servnnt. there he shall plead the patent 
first, because the deed doth not belong to or deed without shewing it"); 1758. Titley r. 
him, ... and he hath not any means to obtain Foxall, Willes 688 (justification of batter)' 
the deed; and it should be mischievous to those under proeess of II Court erect-ed by letters 
who claim under such a deed if they should lose patent; profert of letters not required, because 
their estates unless they might produce it ") ; the defendant WII.S a stranger not claiming 
ante 1767. Buller. Ni~i Prius, 252 ("Where a under them). 
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1848, POLLOCK, C. n., in Sayer v. GIOS80P, 2 Exch. 409, 410: "As the person who has the 
legal custody f)f the register is not by law compellable to produce it, the party who stands 
in need of the evidence which that document affords is not to suffer from its absence at 
the trial. . " If in point of law you cannot compel a party who has the custody of a 
docllment to produce it, there is the same reason (or admitting other e .. idence of its con
tents as if its production were physically impossible." 

The only argument to the contrary could be drawn from the possibility that 
the privilege would not be exercised, but this is at the most a- contingen~y, 
ann the ascertainment of the Tact of such willingness might entail too much 
incom·enience. The orthodox doctrine is that where a privilege applies, other 
eddrllce of contents may be gin;n.1 

(2) Jt is also often said that where the third person is //(Mtile and frall/lu
'mil!! detains the document. this fact of itself suffices to {'xcuse non-produc
tiOIl.2 though such an instanc(' is perhaps often cquall~' well dispos(.n of by 
the doctrine of loss (ante, § 119-1) or of the opponent's possession by the hands 
of an agent (ante. § 1200). 

(3) Where neither of the abo\'e situations exists. and the case is an ordi
nary one of posse:;sion b~· a tldrd per.~01/, it is dear that a demand at least 
must ha\'e been made: and the question as to which a difference of opinion 
exists is whether the c()mpulsor~' process of law should also ha\'e been jl1\'okcI; 
by subpcena duces tecum. A number of Courts seem to la~' down the fixe(£ 
rule that a subpcena is necessary;3 direct decisions to the contrary arc 

§ 1212. I Eno. 1854. Phelps t. Prew.;; sincc gh'cn to the maker, who by collusiol' 
E. & B. 430. 438 (here an at~rney refused to failed to produl'e it when re'lucsted: prodl1"-
produre his client's title-deed: held that the tion n"t requirC'd); La. 1817. Stockdale '. 
possibility that the dient it called might have Escant.,1 Mart. La. 5tH. 567 (opponent," 
waived the privilege was not sufficient to vendor retaining daimant's bill of sale h;; 
pre"'ent the offering of !<Ccondary evidence; collusion; production not required, though -
bere the dient had given orders not to exhibit, Martin •. T.. diss. no ~ubprena had been 
the deed; "an attorney may hold a deed for is.~\lCd): Mass. 1862, Grimes t'. Kimball. 3 All. 
a great many persons ". and it would be un- 51S ("If n party is dC'prh'ed of the posse8Sion of 
reas<:;nahle to require their calling); 1861. written instruments which belong to him. by 
R. v. Leatham. 3 E. & E. 658. 668 (per Hill, J.. the fraudulent representations or devices of 
.. a well-established rule of law", that produc- another person. who unjustly detains or ~e-
tion of a privileged document is excused): cretly di3poses of them so that they cannot be 
U. S. Ari:. 1905. De Leon v. Terr .• 9 Ariz. 161, found or recovered". they may be proved as if 
80 Pac. 348 (jailer allowed to testify to the \ost): S. J. 1823. Den v. M'.-\llister. 7 :\. J. L. 
eonl<!nts of a letter by the accused to his wife) ; 46. 48. 55 (a deed affecting the opponent's 

• Conn. 1806. Richards v. Stewart. 2 Day 328. title was shown to be somewhere in the honds 
334. 336. 338 (whether the privileged person of adversaries. not parties: and this was held 
must be subpamaed: decision not given. but sufficient): Pa. 1815. Gray t'. Pentland. 2 S. &: 
arguments set out); 1807. Lynde v. JUdd. 3 R. 23. 31 ("where it has been in the hands of 
Day 499 (production excused. if privileged a third person, who, in coiluoioa with the, 
person refuses to produce); 1808. U. S. r. adverse party or with a view of Rcreening 
Porter,3 Day 283. 285 (atl<!ndance must be him. has put it out of the way". secondary 
compelled); .Minn. 1913. Schall v. Northland proof is admissib~e). 
M. C. Co .• 123 Minn. 214, 143 N. W. 357 • Enoklnd: 1795, R. r. Castleton. 6 T. R. 
(original in possession of Federal bankruptcy 236 (where the third perron had merely been 
trus~. production not excused. because no asked when out of court and had rcplied that 
privilege applies); N. Car. 1897. State r. she could not find it); 1834, Whitford v. Tutin. 
Durham. 121 N. C. 546. 28 S. E. 26 (production 10 Bing. 395 (subprena necessary); U. S. Fed. 
excused of document in hands of wife claiming 1806. U. S. r. Long. 1 Cr. C. C. 373. umble 
privilege). . (third Person must be summoned); 1822. 

2 Ala. 1845. Blevins v. Pope. 7 Ala. 371. 375 U. S. 1'. Lynn. 2 id. 309 (same); 1905. Security 
(trover for a note. Which the defendant had Trust Co. t. Robb, 142 Fed. 78. C. C. A. 
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rare:' The greater number of rulings ~ive no definite solution and seem to have 
been based on the circumstances of the case in hamJ.5 The truth is that, while 
for the purposes of a general rule, it is better to require t1le process of sub
pama, yet in the discretion of the trial Court the failure to use a subpcena, 
provided II demand has been made, ma~' not be treated as fatal, if in view 
of the nature of the document. the rcsidence of the possessor and his rela
tions to the case, the risk of collusion, and othcr circumstances, the sen'ire of 
a subprena would haYe been an 1Innecessary eft·ort. If the document is 

I in court; a subprena would of ('ourse he tlllllel'l'ssary.6 If after sen·i(·e of 
subpren:t the po:;:;('ssor is reealcitl'ant and refuses to obey, the proponent 
should be excused frollJ }Jl'Otiuetiun.' 
(letter in a third person's hands; suhpO'na ne('
cs.'!ary); II/d. 18a5, Carlton~, Litton. 4 Blackf. 
I (~uhpcrnn IIt'~essary); 11)39. Hucker 1', 

M·Xedy. ;; Blackf. 123 (sume); Ky. 1850. 
Bpall r. Barclay. 10 B. ;\Ionr. 261. 262 (mNe 
Jlo~~",i"n by " person amenable to proccs~. 
not sufficient); I 85:l. Dicker80n r. Talbot. 14 
B. ;\lour. 60. 6:3 (possession by a third person. 
with 1Iotire to produce. insufficient); La, 
IS"- G d F" .. 6 'I· t· 'l~- '3"0 ~'. nr ere c. .~"'~t .l'"' ar . ~. s .. 0/ • • "iJ 

(receipt givcn by offcror to opponcnt's prede
cessor; suiJp"'na required); 1827. Erwin r. 
Porter. G l\1art. s. s. 166. 167 (similar; sub
JlCl'na required); JIi.s. 1845. Chaplain ... 
Briscoe. 5 Sm. &: ~L 19S. 207 (mere possession 
by a third person insufficient. since the person 
may be rompclled by subpa!na to produce); 
W. I'a. 1872. Dickinson 1'. Clarke. 5 W. Va. 
280. 282 (document in hands of one gh'ing 
deposition but refusing to file the document; 
ropy ex('luded); Wis. 1906. Menasha W. W. 
('0. r. Harmon. 128 Wis. 177. 107 N. W. 299 
(Iett('rs sent to the county clerk. who had 
not. heen subp<l'naed; copies excluded). 

• IS:!2. F. S. ,'. Reyburn. 6 Pet. 352. 365 
(privateer's commission belonging to C.; ina
bilitv to find C .• sufficient on the facts; sub-

o 

pama not neressary). 
• Ala. 1920. Grand Lodge v. Goodwin. 204 

Ala. 213. 85 So. 553 (letter sent to ~.; copy 
excluded, X. being present at the trial and no 
effort to obtain it from him being shown); 
Conn. 1793. Smith v. Holebrook. 2 Root 45 
(counterfeit note taken and kept from plain
tiff by revenuc-officer; insufficient); Ga. 1879. 
Bosworth r. Clark. 62 Gn. 286. 288 (service of 
~ubpamn. sufficient in trial Court's discretion) ; 
I a. 1859. Greenough v. Shelden. 9 Ia. 503. 506 
("itness subpa!naed nnd present with the 
documeJ'!. but no demand made; evidence of 
con;'cnts excluded); 1875. Hawkins v. Rice. 
40 Ia. 435 (assignment left. by offeror with 
another clerk of Court, held not without 
offeror's control); 1899. Ruthven r. Clarke. 
109 In. 25. 79 N. W. 454 (documents testified 
to in deposition of inten'enor's agent; origi
nals required to be accounted for); N. C. 
11)24. Eure t. Pittman. 3 Hawks 364. 370 
(a will traced to T:s hands: held. that T. 

tihould ha\'e heen ~ubJl(r'nae<l <IU1'es terum or 
inquiries should have IO('e1l made of her. hefore 
the i1lfcrer:ce of ""llusinll or suppres;:ion ('fluld 
bc drawn; Hcnd .. r~on .. J.. di~".); Ohio: IS:~3. 
Clark t·. Longworth. Wright l:'!1 (not rl!'ur); 
Or. !!J1S. St(>\"l'IlS t. Myers. !II Or. 114. Iii 
P,u·. :l7 (marital will, made identically (lurou
ant to c()utral't; attorue),"s t('stimuny to the 
c(lntents ()f the hushaud's will. without pro
duction. held improper); I'll. 1815, Tilghm,lO, 
C. .1.. in Gray 1'. Pentland. :! S. & H. 23. 31 
(" It will always he a qllc'tion whether with 
proper exertions he mEght. uot have had it in 
his power"); 1'1. 18;31. Williams t'. Ward. 23 
Vt. 369. 376 (not ifira tion Jlostcd by selectmen; 
not prl'suml'ci to },(, ill power of party 'lues
tioning \'illage offi(w's arts); Wis. 1897. 
K~well r. ClaJlP. 97 Wis. 104. 72 K. W. :36i 
(no measures taken to (,btain the document; 
production not displ'nscd with). 

The rule for loss ((m/('. ~ I HH) sometimes 
verges clo~e upon the prescnt rule. 

I 1847. Doc r. ClifTord. 2 C . .I.: K. 448.451 
(the third person. being in court with the d~cd. 
declined to produce it. and a copy was ad
mitted; otherwise. if thl' dCI'd had not been 
therel. 

1 This is implied in the rulings cited 811prll.· 

note 3. and is expressed in the following stat
utes: Ga. He\·. Cod" 1910. § 5&16 (where 
subprena d.t. is employed. and party "j, 
unable thereby to pr')cure" t.be document. 
other eddence is allowable); Pat St. 1846. 
Apr. 22. Dig. 1920. § 10297 (after suhpren8 
d.t. requiring papers. lind refusal to produce. fol
lowed by imprisonmcntnnd·dischargl'. parole\"i
dcnce of contents is admissible); S. C. St. 1870. 
C. C. P. 1922. § 747 (if an "original pleading or 
paper" is "withheld by any ~r50n". the Court 
may authorize use of copy). . 

The following rulings arc therefore absurd. 
and would not be followed to-day: Eng
larid: 1835. Alderson. B.. in Jesus College r. 
Gibbs. 1 Y. & C. 145. 156 ("You could not 
ha\'o provcd it by sc~ondary evidence unless 
the document had been in the possession of a 
party [i.e. personl not bound to produce it. 
. .. [The third person refuses.l it is true. at 
his own peril; but you have no rcmedy except 
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(4) Where the desired witness possessing the document is himself also a 
party to the call8e, on the side of the proponent, his possession is of course no 
excuse for non-production.8 

§ 1213. Same: (b) Pe.rson without the JUrisdiction. It has just been seen 
that the amenability of the possessor to legal process should not invariably 
and absolutel~' har the proponC'ut from proying the document's contents by 
other eddenC'C'. Connrsely, the Il1(,l'e fact of the non-amenability of the 
possessor to legal process should not of itself excuse non-production. Legal 
process cannot avail to obtain a document held out of the jurisdic~ion; but 
four possihle forms of effort ('xist, an~' one or more of which ma~- be deemed 
proper h~· a Court hefore excusing for non-production. If the precise where
abouts of the document is unknown, search may be made; if the possessor 
be ascertained. Ill' may be requcstcd to appear with the document; or he may 
be requested to rlc/irer the document for use at the trial; or his deposition may 
he taken with a ('opy furnished by him annexed to it. l\o olle or lllore of 
these efl'orts C'ould he required as a fixed rille, nor do the Courts seem to make 
any such fixed requil·cment. 

The rulin~s fall into three general groups. In the first group, the Courts 
require that an eJ'ort of some sort be made, its nature depending more or less 
on the circumstances of the case. l In the second group, the Courts, either 

against him"): 1Sii:3. H. 1'. L1anfaethly. 2 
E. & B. 9-10 (Erle. ,J.: "The law does not ad
mit the disobedien(·e of a per~on served with 
~ Euhpn'na duces tN.'um as (1 sufficient excu,;e 
ior not gi\'ing primary e\·idcu"e of thl' con
tents of a dl)cumcnt. WIWfC tllC' person served 
is punishable for hi" dbob"dicncc "): Can{llia: 
1M2. Farlc,' \'. Graham. !l \.7. C. (~. B. 4:38 • 
(document in I>o~"e,,!'ion of thc witness in 
rourt. but illegally refu:ll'd to he produced; 
copy not allowed: .. the party might ha,'c 
!!Ought his rcmed~· agair:.st the witness"). 

'18i4. Gimbel t·. Hufford. 46 Ind. 1~5. 129 
• (where the person so in posscssion was the 

plaintiff himself. production was rl''1uired); 
1878. ;\IcMakin 1'. Weston. 64 Ind. 2iO. 2i4 
(party annexing a copy to his deposition; 
excluded); 1877. Waten-ille v. Hughan. 18 
Kans. 4i3 (document in another county in 
the hands of one of the plaintiffs or his attor
ney: production requirt:'d). 

Compart:' the case of the opponent's pos
session out oj the jurisdiction (post. § 1213). 

§ 1213. I EXGLAXD: 1855. Boyle v. Wi-c
man. 10 Exch. 64. (a document was in the 
bands of a person in France: the plaintiff's 
agent. in a libel-suit in which it was suggested 
that this document contained an admission 
of authorship. went to the holder and asked 
him for the letter. in order to bring it. to Eng
land. not stating the purpose nor asking the 
holder whether he would bring it personally: 
the holder refused: held. that its Ilon-a\·aila
biiity was not shown). 

CANADA: 1894, Porter 1". Hale. N. Br .. 2:J 

Can. Sup. 265. 2iO (document in possession 
of C. in Scotland; inquiries addressed to C. 
and to other persons. held insufficient on the 
facts). 

t.:XIT!':I) STAn:;;: Fr.dernl: 1853. Turner v. 
Yates. 16 How. 14. 20 (ill\'Oire in hands of 
LOlld1.l1l consignees: depositions "or some 
prover attempt. made to obtain it". required) : 
1S5i. Comstock r. Carnley. 4 Blatchf. 58 «('on
tra"t in third person's custody. in another 
State: ('opy not allowed. hecausc thc person 
could ha "e heen examined); 1865. Black
burn t". Crawfords. 3 Wall. 1i5. 18.1. 191. 
scmhlc (pri'·ate marriage-register in Francc; 
testimonY about it excluded. wherc no cffort 
was ~hown to obtain it or to take a copy); 
1866. Dwyer c. Dunbar. 5 Wall. 318 (letter 
described by a deponent as forwarded to S. 
in Mexico. an agent of t.!.e opponent; originai 
required to he accounted for); Alabama: 
St. 1915. No.2. p. 8. § Ii (intemperance. 
in proying an order to ship liquor into the 
State. the original need net be produced Of 

accounted for); Colorado: 18i6, Londoner 
v. Stewart. 3 Colo. 4i. 50 (there must be some 
effort to obtain the original; good opinion 
by Hallett. C . .1.); Connecticut: 1812, Towns
end t. Atwater. 5 Day 298. 306 (mere absence • 
from the jurisdiction. insufficient: "the Court 
must be satisfiec that the paper cannot be 
produced "); Georoia: 1904. New England 
M. S. Co. v. Anderson. 120 Ga. lOlO. 48 S. E. 
(witness annexing a copy to his deposition; 
original rC!quired to be accounted for); IUi
TloUJ: 1895. Bishop 11. American Preservers' 
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by express decision or by failing to mention any requirement, excuse the non
production although no slich effort lw~ been made, the mere fact sufficing that 
the document is out of the jurisdiction.2 In the third group, the effort ac-
Co .• 15711\.284.307.41 N. E. 765 ("du~ ef
fort" must be made for "papers out of the 
jurisdiction "): 1907. McDonald r. Erb('s. 
231 Ill. 295. 83 N. E. 162 (contra£'t hetween 
plaintiff and defendant. left in the hands of a 
third person. who testifi~d that it was at his 
home in Wisconsin. if anywhere: Copy ex
cluded. since "no effort was made by the ap
pe\)ant to obtain the original agreement prior 
to the trial"; such being "the rule in this 
State "); I oIL'a: 1895. Waite v. High. 96 Ia. 
742. 65 N. W. 397 (the Court intimated that 
it must also appear impossible to secure the 
document); 1916. Fisher & Ball c. Cnrter. 
178 Ia. 636. 160 No W. 15 (letter addreg~ed 
and mailed to a third person in Missouri; 
copy excluded. for lack of due diligence); 
Kallsas: 1872. Shaw v. Mason. 10 Kan. 184. 
189 (contract in third person's hands in lIIi:;
souri: production necessary. if nothing fur
ther is shown hy way of excuse); L01(isiarla: 
1829. Lew;s t'. Beatt-y. 8 Mart. N. !;. 28i. 289 
(deed in neighboring State; no ntteml,t made 
to procure it: secondary e~;dencc eX!'Iuded) ; 
Michioan: 1891. Phillips r. U. S. Benef. Soc·y. 
120 Mich. 142. 79N. W. I (document in Canada; 
attempt to take deposition required); Milt
l1esota: 1868. Wood v. Cullen. 13 Minn. 394. 
396 (mere possession by certain opponents 
out of the State. held not to .. excuse from 
diligent effort to procure it "); 1920. Gasser 
n. Great. Northern Ins. Co .. 145 Minn. 205. 
176 N. W. 484 (receipt in custody of M .• 
resident in Nebraska. but testirying at the 
trial; defendant had asked M. for it some 
time before the trial. and M. had refused; 
trial judge's discretion in al1o";l1g oral testi
mony to contents. confirmed): }.[issouri: 
1838. Haile ". Palmer. 5 Mo. 403. 417 (sworn 
copy of marriage register and certificate in 
Louisiana. excluded because it did not IIppear 
that the law of Louisiana made them offidal 
records; apparen t1y unsound); 1862. Far
rel v. Br,pnnan. 32 Mo. 328. 333 (letters ad
dressed by F. to his father in Ireland; e';
dence of search or the like required); New 
York: 1883. Kearney v. Mayor. 92 N. Y. 617. 
621 (" the last r>erson knoWil to have been in 
possession of the paper must be examined as 
a witness". aud "even if he is out of the State. 
his deposition must be procured if practicable, 
or BOllle good excuse given for not doing so") ; 
North Carolina: 1842. Deaver 11. Rice. 2 Ired. 
280 (a constable had moved to another State. 
leaving some of his papers with an agent. and 
the document desired was not alllong these; 
held insufficient for offering oral evidence of 
the contents); 1886. Justice 11. Luther. 94 
N. C. 793. 798 (the mere residence of the de
positary in another State is not sufficient.); 
Oklahoma: 1906. Pringey 11. GU88. 16 Ok!. 82. 

86 Pac. 292 (action on II contract. the original 
being in the posses~ion of R.. Ih'ing in Ne
braska; copy excluded. no diligence being 
shown to procure the original); Pe'l1Isylrania: 
1846. McGregor v. Montgomery. 4 Pa. St. 
237 (lease in the hands of II t.hird person. out 
of the State. who had been notified to produce; 
other evidence ex£'luded); SOlltl. Carolina: 
St. 1870. C. C. P. 1922. § 74,' (quoted ante. 
§ 1212); Vtah: 1907. McCollum 11. Southern 
P. R. Co .. 31 Utah 494. 88 Pac. 663 (special 
ruling upon a railroad ticket); Vermont: 19B. 
State v. Alpert. 88 Vt. 191. 92 At!. 32 (invoices 
of II Massachusetts business house. which had 
a rule against. remon,1 of documents. not 
allowed to he proved by copy. the State not 
having pro\'ed IIny further effort to ohtain 
the originals; unsound); Wi.~co1U!in: 18:;5. 
Diener 1'. Schley. 5 Wis. 483. 525 (l~ttcr writ- . 
ten to a person in Germany; loss must fur
ther be shown); 1906. Bruger v. Princeton &: 
S. M. 1\1. F. Ins. Co .. 129 Wis. 281. 109 N. W. 
95 (application for an insurance policy out of 
the jurisdirtion; "some fair showing should 
he made of efforts to obtain the original. un
lesR it is clear that they would h3\'e been 
fruitless "). 

The following ruling is unique. and of course 
unsound: 1838. Stein keller v. Newton. 9 
C. & P. 313 (in a foreign deposition. the ,,;1-
ness alluded to the con tents of a letter; held. 
that the inability to compel the witness to 
produce the letter did not suffice to admit his 
reference to it). 

• ENGLAND: 1855. Bruce 11. Nicolopulo. 1 t 
Exch. 129. 134 (a printed placard posted on a 
wall in Turkey by the Russian commandant; 
r.OPy received); 1889. Burnaby v. Baillie. 
L. R. 42 Ch. D. 283, 291 (French official 
marriage-register, not required t.o be pro
duced). 

CAN.'\DA: P. E. I. St. 1889. § 57 (on com
missions for examinations taken out of thr 
pro,·ince. the" books of account or books of 
original entries" may be proved by copies 
"given in e,;dence" or extracts certified by 
the commissioner). 

UNITED STATES; Pederal: 1873. Burton 
v. Driggs. 20 Wall. 125. 134 (copy of a lost 
deposiUon of a witness beyond process. re
ceivable, and a new taking of the deposition 
not necessary; documents in the possession 
of one "lh;ng in another State". provable 
"without further showing", hy secondary 
evidence) ; 
Alabama: 1831. Scott 11. Rivers. 1 Stew. &: 
P. 19. 22 (grantL·c in possession of deed. re
siding out of t1w State; copy receivable); 
1878. Snow v. Carr. 61 Ala. 3(l:~. 368 (policies 
cancelled and returned to Englllnd; pro
duction not required); 1879. Whilden r. 
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Bank. 64 Ala. 1. 1a. 30 (telegram in custody 
of .person out of the State: production not 
required); 18S0. Elliott r. Stocks. 67 Ala. 
290. 300 (power of attorney ill Ill! )ther State: 
production not required); 1880. Wnre v. 
Morgan, 67 Ala. 461. 466 (bill of exchange in 
another State: production not required): 
1883. Gordon 1:'. Tweedy. 74 Ala. 232. 236 
(books of a railroad company in another 
State; production not required); 1883. !\far
tin r. Brown. 75 Ala. 442. 447 (letters in n 
foreign country; production not required); 
1884. Pensacola R. Co. to. Schaffer. 76 Ala. 
233. 237 (original of telegram in adjacent 
State; productioll not required); 1892. Ala
bama State L. Co. t·. Kyle. 99 Ala. 474. 479. 
13 So. 43 (certificate of entry out of State; 
copy received): 1901i. Hoyle 1'. Mann. 144 
Ala. 516. 41 So. S35 (ejectment: a writing 
"out of the State". held provable orall~'): 
1907. Sellers ·c. Farmer. 151 Ala. 487. 43 So. 
967 (unreporded deed presumed to he in pos
session of grantee out of the State. proved 

. orally) ; 
.4.rka1I8tU1: 1876. Bozeman v. Browning. 31 
Ark. 364. 371 (bond filed in a Court of (mother 
State: sufficient on the facts); 1902. Hitter 
r. State. 70 Ark. 472. 69 S. W. 262 (letters in 
possession of a third person. without the 
State; production not required): 
California: 1851i. Gordon v. Scaring. 8 Cal. 
49 (paper in hands of party out of the State. 
sufficient) ; 189a. Zellerbach v. Allenberg. 
99 Cal. 57. 73. aa Puc. 781i (letters mailed to 
a resident of German~·. presumed beyond the 
State. and thus "lost". under C. C. P. § 196:~. 
subd. 24) ; 

JConnecticut: 1853. Shepard v. Giddings. 22 
Conn. 2S2 (mere fact of possession OUt of the 
jurisdiction. sufficient) ; 
Georgia: 1858. Goodwyn 1'. Goodwyn. 25 
Ga. 203. 207 (execution on file (lut of the State: 
production not required); 1858. Lunday v. 
Thomas. 26 Ga. 537. 544 (in possession of a 
third person without the State: not required) : 
1869. White to. Clements. 39 Ga. 232. 242 
(paper beyond the jurisdiction and not in the 
power of proponent: not required); 1871. 
Frank v. Longstreet. 44 Ga. 171;. IS7 (notice 
served without the jurisdiction: ruling ob
scure): 1875. Brown t'. Oattis. 55 Ga. 416. 
419 (deed in another State; proponent not 
required tv tl'Y to get it); lSS0. Schaefer 1'. 

R. Co .. 61i Ga. 39. 45 (freight list, original out 
of the State: copy admitted); ISSS. Calhoun 
•. Calhoun. 81 Ga. 91. 93. 6 S. E. 913 (deed 
beyond the jurisdiction. provable by copy); 
1695. Bowden v. Achor. 95 Gu. 243. 22 S. E. 
271 (do!'ument in another State: copy al
lowable); iS97. Miller r. McKinnon. 103 Ga. 
553. 29 S. E. 467 (po~session of third person 
beyond jurisdiction: production not required) : 
ll/irwis: 1855. Mitchell 1'. Jacobs. 17 Ill. 235 
(lease sellt to California nith a deposition: 
producticlIl not required): 1920. People v. 
Bond. 2!}1 Ill. 74. 125 N. E. 740 (letter in 

hands of defendant's attorneys in anotber 
State: prosecution allowed to testify to its 
contents) ; 
Indiana: lS61i. Thorn 1'. Wilson. 25 Ind. 370. 
372 (paper owned by a witness living abroad; 
copy attached to deposition. sufficient); 1881. 
Rail 1'. Bishop. 78 Ind. 370. 371 (" under the 
control of a "itness not within the jurisdiction"; 
copy allowed) : 
IOlea: 1916. Worez v .. DesMoines City R. Co .• 
175 la. 1. 156 N. W. 867 (insurance applica.
tiou outside of the jurisdiction in a. third per
sou's hauds; cop~' allowed); 
Kansas: 1912. McCord-Collins M. Co. v. 
Dodsou. . Kan. . 121 Pac. lOSS (draft in 
a !\lissouri bank. retained by the deposing 
cashier; copy held sufficient); G. S. 1915. 
§ 7288 (re('ords. by third persons. of entries 
in course of business. admissible as quoted 
post. ~ 1519. are provllble by sworn copies. 
when the originals are "kept "ithout the 
county") ; 
Kentucky: 1838. Lemon 11. Johnson. 6 Dana 
399 (renllwal from the State by the possessor • 
and his death anroad: 8ufficil'nt on the facts) ; 
1847. Waller I'. Cralle. 8 B. l\lonr. 11, 14 (re
lease in the hunds of a non-re~ident; sufficient) ; 
.Massachusetts: 1904. Cooley v. Collins. 186 
Mass. 507. 71 X. E. 979 (a lease presumed to 
be in D:s possession out of the jurisdiction. 
and therefore promble orally); 
MichiGan: 18S8. Woods v. Burke. 67 Mich. 
674. li76. 35 N. W. 798 (out of the jurisdi~tion. 
sufficient): lS90. Knickerbocker r. Wilcox. 
sa Mich. 201. 47 ~. W. 12:3 (bond out (If the 
State: production not required) ; 
M i'I1<"Hota: 1897. Kleeberg r. Schrader. 69 
Minn. 136.72 N. W. 59 (contract in Germany: 
production not required): 
M i,<sollri: lS45. St. Louis P. Ins. Co. t'. Cohen. 
9 1\10. 411i. 439 (agreement in Wisconsin; 
production not required); 184S. Robards ". 
McLeun. 8 IrC'd. 522.524 (the plaintiff's slave 
had a doeumel,t which the d(!fendant wished 
to pro"e: that tIl(' sl:1\'e had escaped to an
other State was held sufficient. lIor was the 
chance of finding it in his possession sufficient 

• • to reqUIre an attempt to get It) ; 
Montalla: 1921. Nelson v. Gough. Mout. 
-. 202 Pae. 196 (original in hands of a per
son returned to Sweden. and not fOllnd on 
inquiry there: popy received. under Rev. C. 
§ 7872): 
New Hamp8hire: 1836. Burnham r. Wood. 8 
N. H. 334. 337 (corporation books in another 
jurisdiction; prod uetion exeused) ; 
New Jer8cy: 1903. Hirsch r. Leatberbee L. 
Co .. 69 N. J. L. 509. 55 Atl. 645 (letter sent 
to a non-resident now deceased; copy ad
mitted) : 
New York: C. P. A. 1920. § 374 (foreign cor
poration's books may be proved by copy on 
ten days' notice of such intention and pursuant 
to details prescribed; except b~' a corporation 
proving its own acts); 
Ohio: 1846. Reed 'l'. State. 15 Oh. 217. 223 
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tually made is declared fo be .~llfficient without laying down any rule as to its 
necessity.3 

(a counterfeit hank-note out of the jurisdir
tion; production not required) ; 
Pennsultania: St. 1837. Mar. 31. § 20. Dig. 
1920. § 10351 (certified copy of extract from 
"('rtnin foreign burial registers. receivable); 
1886. Otto to. Trump, 115 Pn. 425. 429. 8 Alt. 
786 (records in another Stute. not required to 
be produced) ; 
Soulh Dakota: 1890. Hagaman v. Gillis. 9 
S. D. Ill. 68 N. W. 192 (document out of the 
jurisdiction; pro\'uble without notice to holder 
to produce) ; 
Te:ras: 1854. Clifton v. Lilley. 12 Tex. laO. 136 
(the last custodian resided in another State; 
.. it was not \lecessar~' to call on him by sub
pama d. I. or otherwise"); 1888. Veck v. 
Holt. 71 Tex. 715. 717.9 S. W. 743 (vendee out 
of the jurisdiction; proof of inaccessibility 
of bill of sale. or of dem:lIld. unnecessary); 
1890. Frost v. Wolf. 77 Tex. 455. 459. 14 S. W. 
440 (deed in a notar~"s office in Louisiana; 
production excused): 1902. Missouri K. & T. 
R. Co. t'. Dilwortb. 95 Tex. ::127, 67 S. W. 88 
(contents of a way-bill in Kansas. held prova
hIe by deposition. where it appeared that an 
effort to obtain the original would have been 
una "ailing) ; 
V ermonl: 1856. Hayward R. Co. t'. Duncklee. 
30 Vt. 29. 39 (letter to third persons. one de
ceased. the other out of the State; production 
not required); 1900. Blaisdell'!'. Da\'is, 72 
Vt. 295. 48 At!. 14. semble (original out of the 
jurisdiction; copy sufficient) ; 
Viroinia: 1806. Fitzhugh v. Love. 6 Call 5, 
10 (a Liverpool notary's copy of an inaccessi
ble protest by a London notary. excluded; 
semble. the London notary's copy admissible). 

'Can. 1884. McDonald v. Murray, 5 Onto 
559. 570, 575 (document refused to be given 
up by a foreign official; production excused, 
.... ithout showing that by the foreign law it was 
irremovable); U. S. Ala. 1838. Mordecai t'. 

Bell. 8 Port. 529, 535 (possession by one out 
of the State. and demand for it. sufficient on 
the facts); 1839. Swift V. Fitzhugh. 9 Ala. 39, 
53 (same; deposition of holder need not be 
tak:m); 1844. Beall t·. Dearing. 7 Ala. 124. 
126 {demand of non-resident. sufficient; 
taking deposition. here equimlent to a de
man d); Ga. 1849. Doe V. Biggers. 6 Ga. 188. 
196 (not deeided); I it. 1880. Fisher to. Greene, 
95 Ill. 94. 99 (power of attorney held in New 
York and refused to be given up by holder; 
copy allowed); I a. 1895. Bullis t·. Easton. 96 
la. 513, 65 N. W. 395 (sufficient where the 
possessor refused to gi\'e up the original, but 
this is not stated to be essential); Ky. 1898. 
Combs V. Breathitt Co., 20 Ky. 529. 46 S. W. 
505 (in another county. beyond process. and 
after .. due effort to obtain"; production not 
required); La. 1855. Montgomery r. Routh. 
10 La. All. 316 (notes refu:ied to be gh'en up 

by holder out of the State; copies admitted); 
MaIl8. 1871. Binney 11. Russell, 109 Mass. 55 
(deponent out of the Commonwealth refused 
to annex a document, hut annexed a copy; 
copy admitted); Inn8, State Bank & T. Co. 
I'. Emns. 198 MI1SS. 11. 84 N. E. 329; Minn. 
1893. Thomson-Houston E. Co. v. Palmer. 52 
Minn. 174. U;I. 5:J N. W. 1137 (document 
held by deponent in Kansas. Ilnd rl'fused to 
be gh'en up; production excused); .11 u. 1854. 
Brown ". Wood. 19 Mo. 475 (document in 
Wisconsin, notice w produce ha\·ing been 
gh'en; production excused); 1\'. D. 1906. 
Hanson ,'. Lindstrom. 15 N. D. 584. 108 N. W. 
798 (doculDent sent to a third person out of 
the State; diligence to procure it not being 
shown. secondary evidcnce was rejected); 
['a. 1842. Ralph v. Brown. 3 W. & S. 395. 399 
(deposition ill the hands of one in another 
State who refused to give it up; production 
not required); 1875, American Life Ins. Co. 
11. Rosenagle, 77 Pa. 507, 513 (letters refused 
to be gh'en up; question left undecided; 
here the holder was out of the jurisdiction); 
S. C. 1811, Bunch v. Hurst, 3 De Saus. 273. 290 
(deed placed in the hands of a third person 
who had left the State and refused to gh'e it 
up; the offeror himself having given it to the 
third person, the case was treated as one of 
suppression. aud production required); Tex. 
1899. Sayles v. Bradley & M. Co., 92 'rex. 406, 
49 S. W. 209 (refusal of witness in another 
county. beyond the reach of subprena, to 
attach paper to deposition; production not 
required); 1921, James t'. State, 88 Tex. Cr. 
656, 228 S. W. 941 (murder; defend:lIlt's 
application for deferred classification under 
U. S. St. 1917. May 18. being material, and 
the records of the local selective service board 
having been forwarded to Washington. D. C., 
the board clerk's oral testimony W:l.S receh'ed); 
Wash. 1921. State v. Payne. 116 W:l.Sh. 640. 
200 Pac. 31·! (criminal syndicalism; a po
lice-officer from Chicago al10wed to prove 
by photograph the contents of a book in cus
tody of the State's attorney at Chicago. which 
original the State's attorney had declined on 
request to surrender; the facts held to excuse 
production under either rule); Wis. 1861. 
Bonner V. Ins. Co .• 13 Wis. 677, 687 (railroad 
shipping bo!>k out of jurisdiction; secondary 
pf()of aJlowed; whether railroad's refusal to 
furnish must be shown. unuecided); 1879, 
Wisconsin River L. Co. V. Walker, 48 Wis. 
614. 4 N. W. 803 (stock-book in Il1inois. which 
possessor refused to ueliver; secondary proof 
al1owed); 1903. Speiser t·. Pho~nix 1\1. L. Ins. 
Co., 119 Wis. 530, 97 N. W. 207 (insurance
application in :-;. Y.. the holder refu~ing to 
give it up; proyed by copy attached to depo
sition). 

The circumstance that the possessor of the 
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The proper practice is to leave the matter entirely in the hands of the trial 
Court; except that no effort need ever be required to obtain a foreign publie 
or official document irremon~ble by the foreign law (po,<d, § 1218). Whether, 
when the document is a public one in another jurisdiction, the proof of its 
contents should be b;v certified copy, involves a different principle (post, 
§ 1273). 

§ 1214. (4) Physical Impossibility of Removal. Production should not 
be required where the written characters exist on sometl1ing so firmly fixed 
to. the realt~, that its removal for production would be impracticable under 
the circmnstunces: 

1842, PAIlKE, B., in .fones v. Tariton, 1 Dow!. Pro N. s. 625, 626: "The exceptions ... 
[coyer thing~J not eaBil~' removed, us in the case of things fi.xed in the ground or to the free
hold; for the law does not expect a man to break up his freehold for the purpose of bringing 
a notice into court." 

Something should no doubt depend upon whether the realty is in the pos
session of the proponent or of a third person; for in the latter case u slight 
degree of injury or disturbance would suffice to render removal impracticable. 
The trial Court's determination should suffice in each instance.1 

§ 1215. (5) Irremovable Judicial Records; General Principle (Records, 
Plewings, Depositions, Wills, etc.; Statutory Rules). The record of a court 
should not be taken away from its place of custody into another court. This 
irremovability is often expressly enacted b~' statute; but, whether it is so 
enacted or not, the principle has alwa~'s been judiciall:' sanctioned on grounds 
of policy. The removal into another court as evidence would make it im
possible for the time being for others to use the records; there would be a 

docum~nt is the opponent, and that therefore production not required): 1842. R. v. Edge. 
it might be obtained from abroad by legal Wills. Cire. Evid .• 5th Am. ed .• 212. Maule. 
process in the suit is immaterial: the case B. (an inscription on a coffin-plate: .. being 
falls rather under the rule of § 1199. ante: removable. it ought to have been produced"); 
1900. Phillips v. U. S. Benevolent Soc·y. 125 1842, Jones v. Tarlton. 9 M. & W. 65. 1 Dowl. 
Mich. 186. 84 N. W. 57 (insurance application Pr. s. s. 625 (a notice in a carrier's office. 
filed at defendant's home office in Canada, painted on a board fastened by a string to a 
provable by copy). nail; production required): 1848. Sayer v. 

Contra: 190:3. Central EI. Co. 1'. Sprague Glos.."Op. 2 Exch. 409. 411 (per Pollock. C. B .. 
EL Co., 57 C. C. A. 197. 120 Feel. 925 (minutes a writing p3.Sted Qn a wall: per Rolfe. B .. 
of the opponent corporation. in another State; words chalked on a wall; used as examples 
the original or a certified copy required to he of non-avaiiabilitJ,·): 1888. Parnell Commis
produced). sion's Proceedings. 12th day, Times' Rep. pt. 

For the question whether the original muat 3, p. 159 (testimony being offered as to a 
be sent to a deponent out of the jurisdiction. de- notice posted up forbidding the payment of 
posing to handwriting. sec antc. § l1S5. rent. it was ruled that" it is not necessary to 

§ 11114. I Eng. 1~09. Cobden v. Bolton. 2 produce the actual notices that were posted 
Camp. lOS (notice on a board inlaid in the up "). 
wall of a coach-office; proved by an examined U. 8. 1896, Harper r. State. 109 Ala. 28. 19 
copy); lS3a. R. r. Fursey. 6 C. & P. Sl. 84 So. 8.57 (notices posted against trespassing; 
(notice affixed to a wall; copy admittedJ; production not required); Ga. Rev. C. 1910. 
1834, Doc 1'. Cole. 6 C. & P. 359 (tablet III § 57.57 (inscriptions all .. walls. monuments. 
a church: production not required); lS39. and other fixed objects". provable by copy); 
Bartholomew t·. Stephens. S C. & P. 728 (a lS59, Stearns v. Doe. 12 Gray Mass. 482. 48(j 
notire painted on a board on a pole in a field: (name and port pninted 011 the stern of a \"es-
copy admitted); 18-10. Mortimer .'. M'Callan. sel. de5cribed by a witness: present point 
6 M. &: W. 58, G3. 68 (handwriting on a waU; not raised). 
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serious risk of loss; and there would be a constant additional wear and tear 
upon the document. For the record of a court without the jurisdiction 
there is the adcled consideration that there is no legal means of obtaining 
the document. 

(a) For these reasons (analogous to those affecting public records in gen
eral, post, § 1218) it is well settled that the record of anJJther court may be 
proved without production: 

Ante 1726, Chief Haron GII.D~:RT, Evidence, 7: "Records, being the precedents of the 
demonstrations of justice, to which e\"Cry man lIas a common right to have recourse, can
not be trangferred from place to place to scn'e a private purpose; and therefore they hal'e 
a cemmon repository, from whence they ought not to be removed but by the authority 
of some other court; and this is in the treasury of Westminster. And this piece of law is 
plainly agreeable to all manner of reason and justice; for if one man might demand a record 
to serve his own occasions, by the sallie reason any other person might demand it; but both 
could not possibly possess it at the same time in different places, and therefore it must be 
kept in one certain place in common for them both. Besides, these records. hy being daily 
removed, would be in great danger of being lost. And consequently it is on all hands eOIl\·en· 
ient that these monuments of justice should be fixed in a certain place, amI that they should 
not be transferred from thenee but by public authority from superior justice. The copies of 
records must be allowed in e\·idence. for ... the rule of evidence commands no farther than 
to produce the best that the nature of the thing is eapable of; for to tie men up to the orig. 
inal that is fixed to a place, and cannot be had, is to totally discard their evidence •... for 
then the rules of law and right would be the authors of injury. which is the highest absurdity." 

1811, NOIT, J .• in Tobin v. Scay, 2 Brc\·. 4iO (receiving an office copy of an exeeution): 
"An exemplification is all that a party can obtain. It is the hest evidence the nature of 
the case admits of; because the Courts would not compel the clerks of courts to attend 
with the originals upon a subpcena 'duces tecum.' " 

1868, JOY:-IE..,. J., in Bullard v. Tlwnuz8, 19 Gratt. 14, 18: "The usual mode oE proving 
the record of another court is by the production of a certified copy. But the copy i3 not 
produced in sueh cases because it is better evidence than the original; it is received only 
on the ground of convenienee, as a substitute for the original record. The reception of 
a copy avoids the inconvenience of removing the original record from place to place." 

This rule applied to inferior courts also. 1 The docket of II justice of the peace 
is now provided for almost universally by statute (infra, note 11). 

Distinguish the case where a lost judicial record is restored by decree; here 
the copy restored becomes the original. and the loss of the former need not 
be shown (po.yt, § 1240). 

(b) It follows that a writ, pleading, or the like. which appertains to the 
trial at bar -in the same court and will become a part of the record in the suit, 
must be produced or accounted for like an? other document.2 Conversel~', 

§ 1215. I 1696. Holt. C. J., in R. r. Hnin~. nuthorizing it. beld inadmissible; the commis-
Comb. 337: .. We know thnt it is not usunl sian required); Ala. 1880. Bnucum r. George. 
for inferior courts to draw up their records, 65 Aln. 259. 266 (execution. etc.; lollS required 
but ouly short notes: lind copies of these to be shown); Ga. 1854. Ernest r. Xapier. 
short uotes. being public things. are good e\·i· Hi Ga. 306. 30S (execution in the Court be-
denee; otherwise of private things. for copies low; production held necessary. being ob-
of rent-rolls nre no evidence. but the original tniuuhle by npplication to thnt Court or by 
lDu't I,,· produced." mlUldnmus in case of rl'fusal); Ill. 1897. Roby 

'E"O. 1807, Bllyley r. Wylie. 6 Esp. 85 r. Title Gn .. J(jO III. 3:lt3, 41\ N. Eo 1110 (only 
(n rc('iwl in n deposition of tll!' commission the record ul1nwable to pro\'e rules of ('ourt; 
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a document which is part of the record in another court need 110t be produced, 
even though it is in fact in the control of the opponent and thus ayailable.3 

~';(c) The question will often arise whether a document is in legal theory a 
part of the record or is merely an incidental document which can be with
drawn from the other Court. An allsu'er ·in Chancery, it was settled, need 
not be produced. although in strictness the Chancery in England was the 
central custodian of records for all Courts and although the Chancellor's 
permission for temporar:' removal was by tradition obtainable.4 But an 
affidavit, it was thought. was not a part of the record and must be produced; 
though this would hardl~' be the ruling at the present day.s A u·ill of land 
probated in the Ecclesiastical Court did not become a part of the record 
there, because that Court had no jurisdiction to render jUdgment upon a will 
of land (post, § 1238), and therefore the will must be produced at common 
law like any other document; 6 but statutes have everywhere changed this 
by creating courts with jurisdictions equally over wills of all kinds and b~' 
permitting the use ot copies.7 A deed offered in the other court for purposes 

but it is singular that a Court cannot take no- ler. Nisi Prius. 239: 1825. Graham. B.. in 
tice of its own rules); Tenn. 18i4. Currey 1'. Recs 1'. Bowen, 1 McCI. & Y. 383, 389 (" I 
State, 7 Baxt. 154, 155 (same as next case: think there is a marked difference betweell 
here proof of loss wM waived); 1880. Epper- an affidavit and an answer or anything else 
80n D. State. 5 Lea 291. 294 (copy of minutes which is properly called 11 record. in the in-
o! indictment. usable on accounting for the stance of which an attested copy is perfectly 
original). Bufficient .... Answers, or other records. 

a 1853, Fouke r. Ray, 1 Wis. 10·1. 108 (even where they are regular. are never permitted 
where the opponent has the original ill court) : to be removed from the files; but nothing is 
1858, Dupont v. Downing. G Ia. 173. 176 more usual than for a judge. where a party 
(original not required, even where the oppo- has occasion to make usc of an affidavit. to 
nent was the custodian). direct it to be taken off the file for the purpose "). 

Contra.: 1854. Millard v. Hall. 24 Ala. 209. Contra: IS27. Highfield t·, Peake. 1 1\1. &: 
212. 223 (order of sale issued by clerk of 1'11. 109. Littledale. J.; 1847, Garvil' r. Carroll. 
another court: production required); 1855. 10 Ir. L. H. 323. 330 (" It is a record of the 
Lunsfotd t·. Smith, 12 Gratt. Va. 554. 563 Court". and need not be produced. except on 
(execution in another court, not accounted a charge of perjury). 
for: copy exduded). Deposition., arc usually provided for hy the 

«Enu. 1809. Salter 1'. Turner. 2 Camp. 87; stntutes governing them (post. §§ 1380-1383). 
1812. Lady Dartmouth 1'. Roberts. 16 East • 1685. Anon .. Skin. 174 (" If they will not 
334. 340 (answer in Chancery ill a suit between after proof delh'er back the original, then this 
other parties); 1813. Hodgkinson v. Willis. Court will intermeddle. and a proof of the ",ill 
3 Camp. 401 (answer in Chancery in another cannot be by copy"); 1697. Hoc v. Nathrop. 
suit): 1817. Hennell r. Lyon, 1 B. &: Ald. IS!!; 1 Ld. Raym. 154 (proba.ted will of realty: 
1825. Ewer v. Ambrose. 4 B. & C. 25: 18-10. copy excluded). 
Abinger. C. Boo in Mortimer r. l\1·Callan. 6 7 These statutes have been placed. to a\'oid 
M. & W. 58.68 ("formerly the actulll produc- repetition, under § 1681. PO!t; they allow thc 
tioa was required", but the inconvenience of use of a copy of the judgment of probate 
getting the Lord Chan"e\)or's consent on each (under whate\'er name it goos): though in a 
occ&!ion led to a change): U. S. N. Y. 1830. few State~ they allow production of the original 
Winans v. Dunham, 5 Wend. 47 (original of a. will to be required. c.o. on a. suggestion of 
Chancery decree, etc., nced not be produced) : fraud. 
Va. 1817. Gibson r. Com., 2 Va. Cas. 111, 120 The following rulings were made under such 
(in a. Superior Court, certified copy of judg- statUte8: Alabam~: 1893, Newsom v. Holes-
lDent of the General Court suffices). apple. 101 Ala. 682, 691 (original not required; 

I 1726. Gilbert. Evidence, 56 (" the reason applying the statute); Illinois: 1890. Purdy 
ie, because the answer is an allegation in a v. Hall. 134 Ill. 298. 25 ~. E. 645 (original must 
court of judicature .... but a voluntary be accounted for): 1894, Nicewander r. 
rilMa"it hath no relation to any court of jus- Nicewander, 151 Ill. 156, 161. 37 N. E. 698 
tice. and . . . the affidavit itself must IY! (same): South Carolitla.: 1824, Franklin r. 
produced as the best c\'idence"); 1767. Bul- Creyon, Harp. Eq. 243, 249 (certified copy of 
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of proof was regarded as a part of the record, temporarily at least; 8 the ques
tion depends largely on the nature of the other proceeding and of the docu
ment.9 Statutes often provide for the proof b~' copy of sundry doc1lmen~ 
required to be filed among court records.to 

(d) In most jurisdictions statutes have expressly provided t11at the rec
ords of courts in general need not be produced. So far as these statutes brought 
within the rule certain judicial proceedings (such as those of justices of the 
peace), they may have served to make more certain or to amplify its opera
tion. But for the most part these statutes merel;v declare, as to the present 
subject, thai; which was before never questioned; and their principal pur
pose was usually to amplify the rule (post, § 1681), concerning the excep
tion to the Hearsay rule for certified copies by official custodians of 
documents.u 

§ 1216. Same: Exception for' Nul Tiel Record' and Perjury. (a) Where 
the plea of 'nul tiel record' was interposed, it seems to have been originally 
the practice to require production even from another court; the production 

probated will. receivt'd. the Court records be
ing burnt); 1856. Wardlaw 11. Hammond. 
9 Rich. 454 (the notice required by statute 
must be in writing); 1859. Gourdin v. Staggers. 
12 Rich. 307 (statutory notice held insufficient 
in tenor); 1860. Sally v. Gunter, 13 Rich. 72. 
75 (certified copy of domestic probated will. 
established on a copy of will probated in 
another State. received); Tennes8ee.' 1848. 
Weatherhead v. Sewell. 9 Humph. 272. 283 
(will required to be produced, on suggestion of 
fraud. etc.); Texas.' 1886. Hickman v. Gillum. 
66 Tex. 314. 315. 1 S. W. 339 (original not 
required); 1889. Rio Grande & E. P. R. Co. 
v. Bank. 72 Tex. 467. 10 S. W. 563 (same); 
Virginia: 1826. Dickinson v. M·Craw. 4 Rand. 
158. 160 (statute applied; copy sufficient). 

• Ante 1767. Buller. Nisi Prius. 253 (where 
a deed being pleaded" is tied up to one court. 
and is impossible to be removed. it shall be 
pleaded in another without shewing "); 1593. 
Wymark's Case. 5 Co. Rep. 75 (" If a deed he 
denied in one court, by which it remains there, 
this decd may be pleaded in another court 
without shewing it; for 'lex non cogit ad im
possibilia"'). 

• Eng. 1817. Handley v. Fitzhugh. 1 A. K. 
Marsh. 24 (document unavailable because 
lodged in a court of law in another Buit: whole 
rec{)rd of that suit required to be read, to show 
the reason for non-production); 1849. David
son v. Davidson, 10 B. Monr. 115 (award filed 
in another court of the State: original ro
q'lired); Pa. 1811, Miles v. O'Hara, 4 Binn. 
108. 111 (judge's notes are not a record, and 
must be produced); S. Car. 1802. Fant v. 
McDaniel, 1 Brev. 173 (malicious prosecution: 
original indictment need not be produced); 
Vt. 1836, Mattocks v. Bellamy. 8 Vt. 463. -lUi 
(habeas corpus writ, in files of court, provable 
by COpy). 

The question is properly one of the na
ture of a record, not of any principle of 
evidence. aud the above cases are merely a 
few illustrations of the range of the contro
versy. 

"The following statutes include only those 
in which the document :s treated as not a part 
of the record and is required to be produced or 
accounted /or: many other statutes. providing 
for proof by copy without producing the ori
ginal. are collected. to avoid repetition, post, 
§ 1681: Conn. Gen. St. 1918, § 4857 (bond 
filed in Probate Court; if lost. a certified copy is 
admissible); Miss. Code 1906. § 1971. Hem. 
1631 (in action on a writingflled ina suit brought 
thereon in another court. a certified copy is 
admissible; but if execution is denied by plea • 
the clerk having custody must attend with 
the original); N. H. Pub. St. 1891. c. 226, 
§ 9 (copy of recorded deposition 'in perpetuam'. 
usable if the original is "lost or out of the 
possession and control" of the party); N. C. 
Con, St. 1919. § 1779 (writings "recorded or 
filed as records in any court". provablt' by 
keeper's certified copy under seal. unless the 
Court orders production of the original); 
Okl. Compo St. 1921. § 29.51 (certified copy by 
clerk of district court of indictment, infor
mation. or bond filed, admissihle when ori
ginal is "lost, destroyed, or stolen. or for any 
other reason cannot be produced at the trial"); 
R. I. Gen. L. 1909. c. 320. § 9 (bond filed in 
Probate Court. provable by certified copy if 
lost); Tex. Rev. Civ. Stats. 1911, § 3706 (in 
a suit on an instrument filed in another 
domestic court. a certified copy is admis
sible; but on affidavit denying execution. the 
clerk shall attend on subpama with the origi
nal). 

II To save repetition the statutes are col-
lected post, § 1681. . 
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being obtained through Chancery by , certiorari.' 1 But afterwards it came to 
be settled that production of the record was here unnecessary, and was re
quired onl~' where the record in issue existed in the same court or in an in
ferior court.2 The practice in this countQ' seems to be to require production 
of a record in the same court,3 but not usually of a record in an inferior court: 
and of course not of a record in a foreign court,:; 

(b) On a charge of perjllry in an answer in Chancery, it was customary to 
require the production of the answer; 6 but this was rather because the jurat 
of the :\Iaster or other official did not in itself suffice to identify the accused 
as the signer, and the principle involved was in truth that of Authentication 
(post, § 2158). 

§ 1217. Same: Discrimjnations (Docke~, Certified Copies, etc.). (1) The 
question ,..-ill of course arise whether the docket-bool.:, clerk's minutes, and 
such documents, may constitute the record instead of the original papers or 
the judgment-roll; this im'olYes the nature of a judicial record, which is 
not a question of the law of Evidence. but involves the "parol evidence" 
rule (post, § 2450). (2) A sheriff's deed of sale usually recites the judgment 
and execution upon which it is founded; whether those papers should be 
produced is a question inYoh'ing in part the present principle, but involving 
also and chiefly, the admissibility under the Hearsa~' rule of the sheriff's 
official recitals (post, § 1664). (3) That the original record, if in fact avail
able and in Court, may be used. is clear (ante, § 1186). (4) In using copies 
to prove the record, an exception to the Hearsay rule allows the use of copies 

§ 1216. 11726. Gilbert. E,;dence. 26 ("It 
is regularly true that when the record is pleaded 
and appears in the allegations, it must be tried 
on the issue 'nul tiel record': but where the 
issue is upon fact, the record may he given 
in evidence [by copy] to support that fact. 
When the issue is 'uill tiel record', the record 
must be brought •• sub pede sigilli'; but where 
the record is offered to a jury [as e\'idence], 
nny of the forcmentioned copies nre evidence" ; 
Editor's Note: .. So thnt the difference of 
the two cases is this: In the forme!" the issu(' 
goes to the Court: for' nul tiel record' is an 
issue in which the record itself is the only 
proof; ... but where the issue is on the 
fact. and the record is only inducement •... 
a copy may be gh'en in evidence "). 

• 1742. Woodcraft 11. Kinaston. 2 Atk. 317 
(Lord Hnrdwicke. L. C.: .. Thert' is a great 
difference between the record itself and the 
tenor: for this is only a transcript or copy; 
indeed it must be literal. but stilI it is only a 
transcript." .. If . nul tiel record' be pleaded, 
the Court cannot have the record but by 
'certiorari' and then the tenor [i.e. a COpy]. 
if returned. is sufficient ns evidence of the 
record. and will countervail the plea of • nul 
tiel record': but when the record is to be pro
ceeded upon lin a superior court]. the record 
itself must be returned "). 

'1847. Alexander v. Foreman. 7 Ark. 252 

(production required); lS50, Adams 1.'. State. 
11 Ark. 466. 473 (production required if in 
snme court): 1796. Burk r. Trcgg. 2 Wash. 
Va. 215 (same); 180.5. Anderson 11. Dudle~·. 
5 Call Va. 529 (snme). 

• Conn. 1783. Allin 1.'. Hiscock. 1 Root 88 
(justice's record; certified copies used; va
rinnce appearing. the original wns required): 
Me. 1851. Dyer v. Lowell. 33 Me. 260. 262 
(on' certiorari' for quashing an order of parti
tion; copy sufficient); Mass. 1808. Ladd v. 
Blunt. 4 Mass. 402 (Parsons. C. J.: .. We 
ne\'er direct the record of the Court of Com
mon Pleas to be sent us on the trial of 'nul 
tiel record', but receive copies of their records 
attested by the clerk "); N. H. 1852, Willard 
1'. Harvey, 24 N. H. 3-14. 350 (certified copy 
sufficient): ,\'. Y. 1825. Vail t'. Smith. 4 Cow. 
71 (record of an inferior domestic Court may 
be proved by exemplification. and need not 
he brought. by • certiorari '). 

s 1820. Baldwin v. Hale. 17 John. 272 (for
eign record, pro"able by examined copy: here 
of an U. S. Circuit Court); 1813. Mills 11. 
Duryee, 7 Cr. U. S. 481. 484 (record in another 
State; exemplified copy sufficient): 1818. 
Hampton 1'. M·Connel. 9 id. 234 (same). 

• 1812. Lndy Dartmouth t'. Roberts. 16 
East 334: 182fi, Ewer v. :\mbrosc. 4 B. &: C. 
25: 1847. Garvin r. Carroll, 10 Ir. L. R. 323. 
330. 
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certified out of Court by the legal custodian; the detailed rules of this excep
tion are elsewhere dealt with (po.yt, § 1681). (5) There are certain prefer
erwes accorded to particular kinds of copies; these involve another principle 
(post, §§ 1269-1273). (6) \Vhether, when a I08i judicial record has been 
re-establiy/ted by a decree, the loss has to be shown otherwise than as recited 
in the decree, is considered post, § 1660; and the conclll,silJene.Y8 of the re
established record is considered post, § 1:347. 

§ 1218. (6) Irremovable Official Documents; General Principle. For rea
sons similar to those applicable to judicial records, documents belonging in 
an~' public office need not be produced, but may be otherwise proved. Their 
removal for production in evidence would delay and hinder the official use 
of the files, would make it impossible for other persons to consult the absent 
documents, would subject them to risk of loss, and would injure them by 
constant wear and tear. These reasons and the general principle have long 
been established: 1 

1774, MANSFIELD, L. C. J., in Jone., y. Randall, Cowp. 17: "A copy of [the Lords' jour
nals] may certainly be read in evidence; for the inconvenience would he endless if the 
journals of the House of Lords were to he carried all over the kingdom." 

1817, ELU;NBOROUGH, L. C. J .. in Hronell Y. Lyon, 1 B. & Ald. 182, 184: "The admis
sion of copies in evidence is founded upon a principle of great public convenience, in order 
that documents of great moment should not be ambulatory, and subject to the loss that 
would be incurred if they were removable. 'The same has been laid down in respect of 
proceedings in courts, not of record, copies whereof are admitted, though not strictly of a 
public nature." ABBOTT, ,J.: "It is a general principle that copies are receivable in such 
cases without the originals, from the great inconvenience which would result if the docu
ments were·taken to different places. There would have been a danger of loss from such a 
practice, and besides, the documents might be wanted at different places at the same time." 

1840, AB[!'IGf:P., L. C. B., in Mortimer v. ]'[,Callan, 6 M. & W. 58, 69: "When the law 
is laid down that you cannot remove the document in which the \\-Titing is made, you are 
entitled to the next best evidence." 

1844, POI.LOCK, C. B., in Doe v. Roberta, 13 M. & W. 520, 530 (a statute required title
deeds, etc., to crown lands, to be deposited in a certain office): "When directed to be kept 
in any particular custody, and so deposited, they are provable by examined copies, not on 
the ground of their being books of a public nature such as that all the world may look at 
them, but on the ground of the great inconvenience of removing them." 

1853, LIPSCO~IB, J., in Caona v. Renick, 11 'Tex. 134, 137 (holding a contract for military 
stores, filed with the quartermaster, to be a publie document): "If Major Babbitt could 
be required to appear and produce the original in one of the courts, he would be equally 
liable to t:ttend with his original contract all over the State, to the great hazard of a loss 
of the document, as well as to the f:,'Teat inconvenience of those interested in the contract 
from its being removed from the office of the quartermaster-general. It is impossible to 
foresee the extent of the inconvenience to the public service, if the rule should be laid down 
that the quartermaster could be called from his service, where his presence might be con
stantly necessary, to go with a document not his own but belonging to the government." 

§ 1118. I Accord: Cal. C. C. P. 1872, § 1855 § 10516; Or. Laws 1920. § 712. par. 3 (like 
(proof by production of original is excused. "3. Cal. C. C. r. § 1855); § 712. par. 4 (like Cal. 
when the original is a record or other document C. C. P. § 1855; quoted post. § 1225) P. R. 
in the custody of a pUblic officer ") ; Colo.Comp. Rev. St. & C. 1911, § 1392 (like Cal. C. C. P. 
L. 1921. C. C. P. § 391; .Mont. Rev. C. 1921. § 1855). 
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It was once a phrase much used that a copy is admissible "where the original 
if produced would be evidence." 2 This was intended to be said of official 
documents; but it was not said as affording a test for the present purpose, 
nor could it do so; it was said with reference to the Hearsay exception for 
Official Statements (l)ost, § 1630); and its meaning is that where the original 
document was admissible by exception as an official statement, there a cop~' 
of it would equally be admissible under the same exception to the Hearsa~' 
rule. So far as it has in later times been construed to mean that e\'ery offi
cial document admissible under the Hearsay exception may be proved by 
copy, it has been misunderstood; 3 for the principle of non-produt:tion does 
not depend on admissibility (fol' example, a government commission's report 
may not be admissible) but on its presence in official custody and its irrc
mo\·ability. 

The conceivable scope of the principle may include several sorts of docu
ments: (1) 'Vhere by statute or regulation a document in official custody 
is expressly or impliedl~' forbidden to be removed, it is clear that the princi
ple applies and production is dispensed with.4 (2) Where the document is 
one of the llJorl.:ing-docllmellts of the office, containing the official doings or 
being a paper made and consulted there officially in the course of office-duty, 
it is equally clear that it need not be produced. (3) Where the document is 
one made by a private person and filed in a public office, the principle does 
not apply if a statute or regulation docs not expressly require it to be filed 
and kept there; if it does so requirE:, then the principle applies; although the 
rulings lay down no clear distinction on the subject, and most of the instances 
are dealt with by a statute in general or specific terms. (4) Where the docu
ment is one made by a private l)erson and required by law to be recorded in 
the public office but not to be kept there, the principle does not at common 
law apply; but in many instances a statute has provided for its application. 
(5) Where the document is made by a publ-ic officer and~ is delivered, after 
being recorded, to a private per80n (as, a government land-certificate), the 
principle does not apply; but by statute in many instances it has either been 
made to apply or the record has been constituted the basis of title, so that 
the record, as the original, being in official custody, need not be produced. 

§ 1219. Same: Specific Instances, at Common La.w. No definite and com
prehensive test in applying the principle set::ms to have obtained acceptance 
at common law; and the rulings are varied and not entirely consistent. It 
may be noted that the practice as to producing legislat-ive journals seems 

In Sykes D. Beck. 12 N. D. 242. 96 N. W. dence wheresoever the original is evidence") , 
844 (1903). the utterly unfounded st.atement 1697. Hoe D. Northrop. 1 Ld. Raym. 154 (" Re
is made that .. the right to make proof of Dolved per curiam that the immediate copy of 
official records and documents primarily by an original is good evidence wllere the original 
copy does not ('xist independent of statute." it~lf is evidence"). 
Pl.'rhnps the learned judge meant to say .. by • Sec. for example. the British statutes. 
certified l·OP.'"". but even that is scarcely true pOBt. § 1680. 
(post. § 1677). • For the question whether the original mall 

• E.(/.: 1696. Holt. C. J .• in R. r. Hains. be removed and produced. &ee an/e. § 1186. 
Comb. 337 ( .. A copy cf any original is evi- post, §§ 2182. 2367. 
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never to have been settled in England; J though in tllis country production 
is seldom required, and a statute often expressly thus proddes.2 The other 
kinds of documents ruled upon have led to no special or enlightening con. 
troversy.a 

It may be noted that whether a doclIIllent is an official one and need not 
be produced may be still a comIllon-law question, even where a statute addi. 

§ 1219. I 1653. Faulconer's Trial, " How. 
St. Tr. 323, 349 (journal produced); 1662. 
Sir Henry Vane's Trial, 6 How. St. Tr. 119, 
150 (book produced); 1774. Jones v. Rlln· 
dall, Cowp. 17 (Lord Mansfield. C. J.: "A 

\ copy [of the Lords' journalsJ may cer
l tainly be relld in evidencc"); 1781, R. r. 

.. Lord Gordon. 2 Doug!. 590, 593 (Commons' 
journllls; copies received without objection) ; 
1806, Lord Meh'iIIe's Trial, 29 How. St. Tr. 
685 (the printed journals rejected); 18-tO, 
Abinger, C. D., in Mortimer v. M'Callan, 6 
1\1. & W. 5S. 67 (citcs the preceding C/lses as 
not allowing copies. beC/luse .. anyone wishing 
to remove them could get the sanction of the 
Speaker to do so "). 

For the conclusiveness of the certified CII

Tolled statute. sec post, § 1350; for judicial no
lice of the journals. sec post, § 2572; for printed 
copies, see post, § 1684. 

'Sec these collected post, §§ 1680, 1684. 
3 ENGLAND: 1720, Brocas v. Mllyor, 1 Strll. 

307 (election record of the City of Loudon; 
copy allowed); 1721, R. v. Gwyn, 1 Stra. 401 
(municipal corporate records; copy not al
lowed because the letter in qucstion was not a 
corporate act); 1788, R. r. King, 2 T. R. 234 
(assessment-books of the lnud·tllx in Lon
don; covy allowed) ; 1811, Eyre v. PlIlsgrave, 2 
Camp. 605 (license-books of the Prh'y Council, 
licenses recorded in the Secretary of Statc's 
office, provable by copy); 1812. 'Valker v. 
Wingfield, 18 Ves. 443, 444 (marrillge-register, 
provllble by copy, but intimllting that the 
registers werc so often ill-kept that production 
should bc required); 1813, Attorney-General 
v. Tomkins, 1 Dow 40! (ttl prove a clearance, 
in a prosecution for .clearing with an undue 
number of persons on board, II copy WIIS offered 
of the en try- signed by the master in the cus
tom-house book of clearances; the original 
entry held. semble, under the particular cir
cumstances, pro',able by a COpy); 1834, Ali
von I). FurnivlIl, 1 Cr. M. & R. 277. 291 (a 
French document deposited with a notary, 
and by usage, though not by law, irremovable; 
held" in effect out of the power of the party") ; 
1840, Abinger, C. B., in Mortimer v. l\I'Cal
Ian. 6 M. & W. 58, 68 (custom·house books 
provable by copy); 1848. Sayer v. Glossop, 
2 Exch. 409 (public marriage-rl!gister; pro
duction not required); 1860. Reed v. Lamb 
6 Jur. N. B. 828 (under statute; register of 
voters held to be of a .. public nllture ") ; 
1873. R. I). Weaver, L. R. 2 C. C. R. 105 (official 
register of births, held provable by copy within 

the statutc); 1913, Owner v. Bee Hh'e Spin. 
ning Co., 11914J 1 K. D. 105 (document kept 
by IlIw affixed publicly in a factory; cited 
more fully alllc, § 1200. n. 4). 

CANADA: 1837, McLean v. McDonell. 
1 U. C. Q. B. 13 (memorial upon II land-claim 
filcd in the Governor-General's office; copy 
allowed); 1875, Burpee v. Can-ill. 16 N. Dr. 
141 (public documents in Liverpool in the 
custom-house proved by examined copies). 

UNITED STATES: some of the following 
cases were doubtless affected by statutes, and 
referenee should be mllde to the statutes col. 
lected posl. § 1680: 
Federal: 1830, Ronkcndorfi v. Taylor. 4 Pet. 
349. 360 (official assessment list; original \lOt 
required); 1896. Re Hirsch, 74 Fed. 928 (un. 
lawful liquor-selling by C.; the IIpplication 
of C. for a Federal license to sell liquors being 
admissible to show intent, the fllct that. the 
document w!!!: iiil file in the records of the 
Federal deputy-collector of internal rm·enue. 
held not to excuse its production ill court); 
1879, Corbett v. Gibson. 16 Blatch!. 334 (doc· 
uments in military headquarters of Depart· 
ment of the East. provable by copy); 1919, 
Cohn v. U. S .. 2d C. C. A., 258 Fed. 355 (cor
respondence betwecn a naval officer and a 
purchaser. the defendant, filed with a court
martial record in the Na\')' Depllrtment. held 
to be documents required to be kept on file in 
a pUblic office. :md therefore pro\'able by copy 
under U. S. Re\·. St. § 882; but here the 
opinion holds that the originals should have 
been accountcd for as unavailable; the pre
cise grounds for the ruling arc obscure); 
Alabama: 1847, Doe v. Eslaya, 11 Ala. 1028, 
1037, 1041 (certain Spllnish records, etc.; 
under statute, production not rcquired); 
1869, Monts r. Stephens. 43 AlII. 217, 222 
(judge's ('crtifil!d copy of constable's bond; 
original not required, 8cmble. if goods as a 
statutory bond, but otherwise if vlllid only a.~ 
a common-law bond); 1881, Donegan 1'. 

Wade. 70 Ala. SOl, 506 (search rcquired in 
Probate office of written contestation-grounds. 
before oral evidence of contents); 1889. 
Stanley v. State. 88 Ala. 154. 156. 7 So. 2;3 
(report~ of fees by clerk of Court to Auditor. 
pro\'able by certified copies); 1892. Cofer r. 
Scroggins, 98 Ala. 342, 345, 13 So. 115 (claim 
of cxemption, filed in Probate Court; produc
tion not required); 1893. Schwllrtz v. Baird, 
100 Ala. 154, 156. 13 So. 4D7 (husband's written 
conscnt to wife's engaging in business, filed in 
Probate Court; production not required); 
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tionally applies; so that, if the statute is limited in its application, the original 
may still at common law not be required. Thus, the statutes covering the 

1893. Willingham v. State, 10·1 Ala. 59. 16 
So. 116 (certificate of incorporation recorded 
I\;th Secretary of State; certified cop~' of 
record receivable. whether the certificate itself 
has been kept there or not) : 
.4rkarl8as: 1892. Dawson r. Barham. 55 Ark. 
286, 290. 18 S. W. 48 (swamp-land-office en
tries provable by certified copy); IlS95, Wood
ruff v. State, 61 Ark. 157, lil. 32 S. W. 102 
(report of State board. original being lost, 
proved by extracts in the Senate journal); 
California: 1855, Norris v. Russell, 5 Cal. 
250 (municipal ordinance; notice of tax sale; 
production required); 1857, Hensley v. Tnr
pey, 7 Cal. 288 (regulation of public office 
forbidding removal of papers, sufficient); 
1857, Hensley v. Tarpey. 7 Cnl. 288 (grant in 
Surveyor-General's office; prodUction re
quired); 1875, Vance v. Rohlberg, 50 Cal. 
346, 349 (articles of consolidation filed by 
copy; certified copy sufficient without pro
ducing original) ; 1877. People v. Hagar, 52 Cal. 
171, 173, 186 (certified COpy of petition for 
rerlnmation, to the Board of Supen;sors; 
original not required; same. for the register's 
notice thereof to the county-recorder); IS83, 
People r. Williams, t>4 Cal. 87, 91 (certificate 
of U. S. census officer to contents, receiYed, 

/cithout producing original records); 
ConllCcticut: 1841. Price ~. Lyon, 14 Conn. 
279, 290 (certificate of membership lodged 
\\;th clerk of ecclesiastical society; produc-
tion not required) ; 
IUinois: 1884, Louisyil\e N. A. & C. R. Co. 
t. Shires. le8 III. 617, 623 (ordinance of city 
in Indiana; production of original not re
quired); 1909, Chicago v. Mundel. 239 Ill. 
559, 88 N. E. 226 (reports of the South Park 
Commissioners held not provable by printed 
copy v.;thout accounting for the originals; 
unsound; no authority cited); 
Indiana: 1864, Wells v. State, 22 Ind. 241. 
243 (books of county auditor; originals need 
not be produced); 1881, Waymire u. State, 
80 Ind. 67, 69 (constable's bond; original not 
required) ; 
Iowa: 1871, Bellows t'. Todd, 34 Ia. 18, 26 
(letters on file in the land-office; copies suffi
cient); 1878, Morrison v. Cond, 49 Ia. 571. 
573 (contract not required to be filed; stat
ute not applicable); 1889, Lyons v. Van Gor
der. 77 In. 600, 601, 42 N. W. 500 (assessment 
of damages recordl'd v.;th town-clerk; original 
accounted for); 1899, McPeck v. Tel. Co., 107 
lao 356,78 N. W. 63 (governor's proclamation 
of reward; original not required); 
KaMas: 1895, Bowersock v. Adam . .'i5 Kon. 
681, 41 Pac. 971 (statements of personal prop
erty for taxation; production not r~quired, 
under Code § ~72, unless proponent had con
trol); '1906, State v. Nippert, 74 Kan. 37~. 
86 Pac. 478 (Federal rt)Vl.'nue collector's rp('-

ords. proved by cxamined copy); 1806. Statc 
r. SchaeITer, 74 Kiln. 390. 86 Pac. 47i (similar) ; 
Louisiana: 1845. \Vhitc t·. Kearncy. 9 Rob. -
49.5, 499 (clearnncc and manifest of vessel 
at custom-house, not an official document); 
Mainc: 1881, State 1'. Wiggin. 72 Me. 425 
(internal reyenue record-book promble by 
certified copy); 1898. State r. Howard. 91 
Me. 396, 40 Atl. 65 (records in U. S. tax-col
lector's office. provable by copy); 
Michigall: 1876. Pierce ~. Rehfuss, 35 Mich. 
53 (bill of sale lawfully filed with town-clerk, 
provable by certified copy); 1895, People r. 
Clarke. 105 Mich. 169. 62 ~. W. 1117 (election 
returns; loss shown); 1898, Deerfield Tp. 1>. 

Harper, 115 Mich. 678, 74 N. W. 207 (return 
of highway-taxes filed ~;th supen;sor; pro
duction required) ; 
Mississippi: 1849, Routh r. Bank, 12 Sm. & 
1\1. 161, 185 (power of attorney authorized by 
Louisianll law to be kept on deposit by notan'; 
certified copy admitted); 1855, James to. 

Kirk, 29 Miss. 206, 210 (same, biJI of sale) ; 
Missouri: 1823. Chouteau r. Chevalier, 1 
1\10. 343 (marriage-contract deposited by 
Spanish custom among government archiv"s. 
provable by copy); 1851, Harvey 1'. Chouteau, 
14 Mo. 587, 59" (will codicil rt.'I.Jired by Louisi
ana law to be kept by notary, provable by 
copy); 1887, State v. Pagels. 92 Mo. 300, 310 
(lIJinois insane-hospital books not shown to 
be public); 1897. Carter t'. Hornback. 139 
1\10. 238, 40 S. W. 893 (a sun'ey not official. 
and thcrefore not entitled to record; copy 
excluded) ; 
.Io,'ew Hampshirc: 1843. Woods 11. Banks. 14 
N. H. 101. 109 (proprietary records need not 
be produced); 1850, Forsnith t1. Clark, 21 
N. H. 409. 4Hl (proprietary character recorded; 
production not required); 1857. Willey 1>. 

Portsmouth, 35 N. H. 303, 309 (town records; 
production not required); 1858. Ferguson 1>. 

Clifford, 37 N. H. 86, 95 ("Books or records 
of this character [i.e. official registers or books 
kept by persons in public officel. being them
selves eyidence, and being u~ually restricted 
to a particular custody, their contents may be 
proved by an immediate COpy"); 1895, State 
v. Collins, 68 N. H. 299, 44 Atl. 495 (U. S. 
internal revenue collector's records, provable 
hy copy); 
New York: 1831, Jackson r. Leggett, 7 Wend. 
377 (original certificate of incorporation of a 
society must be produced); 
Ohio: 1840, Sheldon to. Coates, 10 Oh. 278, 
282 (tax records; original not required); 
North Carolina: 1816, Teil t. Roberts. 3 
Ha~·w. 138, semble (postmasters' valuations. 
in the hands of the postmaster-general; pro
duction not required): 1817. Denton 1>. 

Foute. 4 Hayw. 73 (enlistment-contmct of a 
soldier. kept at the Adjutant-General's and 
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§ 1219 DOCUMENTARY ORIGINALS [CHAP. XXXIX 

present subject have for their chief purpose (as noted in the ensuing section) 
to authorize custodians to giyc ccrtified copies which shall be receivable in 
spite of the Hearsay rule, and so It statute authorizing the use of a certified 
copy of a given document will still leave in force the common-law principle 
on the present subject; so that the document may be proved b~' an examined 
copy without production.4 

§ 1220. Same: Specific Instances, nnder Statutes. In a vast number of 
instances, statutes have e:\-pressly provided that specific documents in official 
custody may be proved without production, i.e. by copy. In many jurisdic
tions a general rule has by statute been enacted, making the same provision 
in general terms for official documents as a class.) These statutes, however, 
usually do no more, as regards the present principle, than the Courts would 
otherwise }lave done under the common-law principle; the chief object of 
such statutes being usually to amplify the common-law exception to the 
Hearsay rule by which certified copies by official custodians may become 
admissible. 

§ 1221. Sa.me: Exceptions a.t Common La.w. (1) There was no exception 
to the general principle at common law for a case where the official docu
ment happened to be actually in court; i.e. it could still be proved by copy.) 

till' Treasury; produ("tion not required); filed in lila office, held to be of a public na· 
Penllsylrania: 1823. loi:ingston 11. Lesley, 10 ture). 
S. & R. 383, 387 (copy of official list in land- • 1882. Shutesbury v. Hadley, 133 MI\SiI. 
offie'c; originnl not required); 1832, Oliphant 242 (copy of a public marriagc register sufli· 
I'. F,-rrant, 1 Wutts 57 (statute applied to ad- cient, where the placc of residence of parties 
mit ~opjes t)f Innd-office blotters); 1852, wn.s to be shown by the record. although a 
Strimpfler I'. Hobert.~. 18 Pa. 283. 297 (same); statute authorizing copies spoke only of using 
TnITll'8sec: 1869. Rceves v. State, 7 Coldw. 96 them to show the fact o( marriage). 
(ul'l'ollnt for expenses of taking escaped prisoner Contra: 1889, Martin ~. Hall, 72 Ala. 587 
lilec! with Comptroller; production o( original (official bond filed; proof of original's loss, 
not required, as an officinl paper, ill showing etc., required (or the use o( any but duly eerti· 
umollnt of money received by accountant; lied copy; this !!'lems unsound). 
ot.herwise if a charge of forgery or perjury was Compare the cases (or recorded deed8 (po!/, 
based on the paper); 1879, Amis v. Marks, 3 § 1225); and the rule as between different 
Lea 568, 569, semble (constable's bond offercd kinds 0/ copies (pOBt, §§ 1269, 1273). 
by certified copy: original must be accounted § 1220. I To save repetition, such statutes 
for) ; are collected under that subject, posl, § 1680, 
Texas: 1853, Coons v. Renick, 11 T,~x. 134, since by one and the same enactment they 
136 (contract for military stores, filed in quar- exempt from producing the original (applying 
termaster's office; original not req1lired); the prcsent princi~le) and also admit certified 
1860, Dikes ~. Miller, 25 Tex. (Sup pI.) 281, copies (applying the Hearsay exception). 
284, 290 (title-document filed in land-office, Sometimes the statute distinctly repudiates 
provable by copy, because irremovable though the application of the present principle, by 
not lawfully filed); 1860, Highsmith 11. State, requiring the original to be accounted for 
25 Tex. 137, 139 (account of assessor, etc., not before copies can be used. A few r.lasses of 
lawfully 0. record of the Comptroller's office, statutes, however, ",ill be (ound under the 
not provable by copy); following heads: (a) a few in which the doeu· 
Vennon!: 1862, Briggs 11. Taylor, 35 Vt. 57, ment is treated as of the nature of a judicial 
59. 67 (recorded appointment of deputy- record (e.g. a probate bond filed) have been 
sheriff; original not required): 1887, State v. mentioned allie, § 1215; (b) those providil!g 
Spaulding, 60 Vt. 228, 233, 14 Atl. 769 (in- for the proof of a reccrdcd cemrevance are llpe-
ternal-revenue record-book, provable by copy) . ciallY dealt with post, § 1225; (c) those provid. 
1898, State v. White, 70 Vt. 225, 39 Atl. 1085 ing for Gorernment [alld-qra7lu are placed 
(records in U. S. tax-collector's office, prOVl>ble poBl, § 1239. 
by copy); 1906, Clement t·. Graham. 78 Vt. § 1221. 11798, Marsh 11. Collnett, 2 Esp. 
290. 63 At!. 146 (State auditor's vouchers, 665 (to prove transfer o( stock, a copy of the 
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§§ 1177-1282] PRODUCTION ~OT FEASIBLE § 1221 

(2) There was no exception for an issue of I non est factum ',2 as there was . 
(ante, § 1216) for' nul tiel record.' 

§ 1222. Same: Discriminations. (1) \Vhether a certified or other copy 
by an official not testifying in court may be used, instead of an examined 
or sworn copy b~' a witness testifying on the stand, is a question of the ex
ception to the Hearsay rule (post, § 1677). (2) Whether a certified or an 
examined copy is preferred to oral testimony is a question of Preferred Testi
mony (post, §§ 1267-1275). (3) Whether an official land-title record, or the 
like, should be produced, depends often on whether by the land-law the offi
cial record or the official certificate issued to the owner is regarded as the 
investitive and original document of title (post, § 1239); this question 
being determined, the principles of the present subject and of deed-registra
tion (post, § 1224) then control the result. (4). Whether a public document 
is forbidden to be proved, either by original or b~' copy, because of a privilege 
of 0 • secrecy, involves other principles (post, §§ 2182, 2367). 

§ 1223. (7) Private Books of Public Importance (Bs.nks, Corporations, 
Title-Abstracts, Mal tiage-Registers, etc.). Where private documents are in 
such general and constant use and importance that their liability to removal 
for production as evidence would cause not merely individual but general 
inconvenience, there is ground for applying the reasons of the preceding two 
rules of exemption and for allowing such documents to be proved without 
production. No such broad principle was established by the common law; 1 

but some instances Were recognized in which the germ of such a principle is 
contained; and in a few other specific instances it has been recognized by 
statute: 

1840, ALDERSON, B., in Mortimer v. McCalla,!, 61\1. & W. 58, 67: "Then if they are not 
removable, on the ground of public inconvenience, that is upon the same footing in point 
of principle as in the case of that which is not removable by the physical nature of the thing 
itself ... , The necessity of the case in the one instance, and in the other case the general 
public inconvenience which would follow from the books being removed, supplies the reason 
of the rule." 

1878, C-UIPBELL, C. J., in People \'. Hurst, 41 Mich. 328, 331, 1 N. W. 1027: "Banks 
are subject to the performance of duties to the public which might be seriously interfered 
with if they were compelIed to carrv the books needed in their business into every court • • • 
or tribunal where testimony is to be introdueed concerning them. Books belonging in 
public offices cannot be removed from their legal custody without some strong necessity for 
their production. While bank-books are not public to the same extent, yet the business 

transfer tnkell from the Bank-books was re
~h·pd. though the books themselves were in 
court; Lord Kenyon. C. J .• said" they were 
public books, which public convenience re
quired should not be removed from place to 
place; and. though the books were in Court. 
he would not. for the sake of example. break 
in upon a rule founded on that principle of 
public convenience "). 

Conlra: 1818. Butler ~. Carver. 2 Stark. 
434 (where the witness produces the docu
ment in court. a copy is not allowed). 

VOL. U· 51 

2 1843. Treasurers v. Witsall. 1 Speer S. C. 
220. 221 (sheriff's bond; plea. • non est fac
tum'; certified copy sufficient). 

§ 1223. I 1855. Pollock, C. B., in Boyle r. 
Wiseman. 10 Exch. 647, 654. suggested that 
there might be a like rule. in the case of 
.. documents which though of a private nature 
are meant to be made public, such as commer
cial instruments". etc.. as for public docu
ments in the strict sense. e.g. ('ourt records: 
but he gives no reason for his view. 
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which the corporations are required to transact cannot be done unless the books are usually 
preserved where they belong. The blotter ..• mUst be in constant demand, and we see 
no reason why its contents may not be shown without production of the original, in ordinary 
cases, where no question of genuineness is likely to arise requiring a personal inspection." 

Thus, at common law in England, the books of the Bank of England (legally 
a p .. ivate institution) were not required to be produced; 2 and the same prin
ciple was appHcd to the books of the old East India Company; 3 and occasion
ally to other documents.4 

In Canada and the United States, the principle has been applied to banks in 
a few instances at common law,5 and in other instances by statute; 6 and 
also, by statute, to unofficial marriage-registers,; to abstracts of title privately 
owned but generally consulted,s and to specific kinds of privately-owned 
records in various occupations.9 

• 1840. Mortimer ~. M'Callan. 6 1\1. & W. 
58. 67 (writing in the books of the Bank of 
England; copy receivable. since" the removal 
of them would be so inconvenient"; "the 
public inconvenience" as a principle" has been 
adopted in a variety of cases. and has ne,'er 
been questioned since "). 

So now. by statute, to all bankers' books: 
St. 1879, c. n. §§ 3. 6, Bankers' Books Evi
dence Act (banker's book-entry provable by 
copy. verified on the stand or by affidavit; 
unless Court orders production); 1892. 
1-~rnell 1'. Wood. Prob. 137 ("Ti,e Act was 
pacsed mainly for the relief of bankers, to 
avoid the serious inconvellience occasioned to 
them by their hS\;ng to produce books which 
were in constant use in their business "). 

• 1702, Geery v. Hopkins. 2 Ld. Raym. 851 
(the cash-book of .. the old East India Com
pany ". required to be produced); 1775, Trial 
of Maharajah Nundocomar. 20 How. St. Tr. 
1057 (Council proceedings of the East India 
Company. provable by copy, because "the 
bringing the books and papers may subject 
them to the hazard of being lost and may 
impede the business"); 1771, Wynne 1'. 

Middleton. cited in 2 Doug!. 593 (transfer
books of the East India Company; Lord 
Mansfield. C. J.. said "that the rea.wn 'ab 
inconvenienti'. for holding it not necessary to 
produce records, applied with still greater 
force to such pUblic books as the transfer 
books of the E. I. Co.; for the utmost con
fusion would occur if they could be transported 
to any the most distant part of the kingdom 
whenever their contents should be thought 
material on the trial of a cause "); 1844. 
Parke, B., in Doe v. Roberts. 13 M. & W. 520. 
532 (provable by copy). 

• 1724. Downes v. Mooreman, Bunbury 189, 
191 (COpy of an old contract in the Bodleian 
Library of Oxford; the University statutes 
prohibited the taking out of books; the copy 
allowed "upon the very particular circum
stances of this case"). 

• 1845, CraWford v. Branch Bank. 8 Ala. 79 
(books of the State bank need not be pro
duced); 1878. People v. Hurst, 41 Mich. 328 
(see qUotation 8Upra). 

• Can. New!. Con. St. 1916, c. 92. § 3 (bank
ers' books. provable by copy. on certain con
ditions); U. S. Kan. Gen. St. 1915, § 7288 
(books of account ., kept without the county"; 
quoted antc, § 1213); Mass. Gen. L. 1920. 
c. 233. § 77 (domestic bank's. etc., books, 
provable by affidavit copy of bank cllstodian); 
Pa. St. 1883. June 22, Dig. 1920. § 10343 
(" verified" copies of bank-book entries, re
ceivable where bank is not a party, unle&! 
against affida,;t of injustice); Wis. Stats. 
1919. § 4189 b (bank-books provable. apart 
from special order. by copy sworn to b)· an 
officer of the bank on the stand or by affida
vit; the original to be open to the inspection 
of the party); 1918. Merkel v. State, 167 Wis. 
512. 167 N. W. 802 (Stats. § 4189 b applied). 

7 These statutes, which also make a certain 
kind of COpy admissible. have been coUected 
in one place. post, § 1683; the statutes for pub
lic registers are placed post. § 1680. There is 
even a common-law rUling: 1814, Stoever r. 
Whitman, 6 Billn. 416 (church-register allowed 
to be proved by sworn copy. as a "common
law proof"). 

S These statutes are collected in one place. 
post. § 1705. 

'Can. N. Sc. Re". St. 1900. c. 99, § 204 
(minutes of railway corporation's meetings, 
provable by secretary's c.ertified copy); § 214 
(so for bylaws. etc.); U. S. Ida. St. 1913. c. 
27, p. 126, § 6 (carriers of liquor; record re
quired by law to be kept is provable byagent's 
C{)py); Ind. Burns Ann. St. 1914, § 4162 
(camp-meeting corporation's records, provable 
by secretary's certified copy); U 5771, 5794 
(records of telegraph and telephone com
.I>anies, provable by attested copy. "when the 
interest~ of said corporation are concerned ") : 
La. Ann. Rev. St. 1915, ~ 694 (books and 
records of railroad companies. provable by 
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In some jurisdictions, a statute of questionable policy has applied the rule 
to corporation-books. lo This line of discrimination is both unsound and un
fair. That a business is managed by corporate powers, or that it is extensive 
and wealthy, is no reason for distinction. It is just as inconvenient for the 
poor man or for the individual merchant to carry off his account-books into 
court; and he can even less afford to suffer it. These statutes miss the real 
point of the rule. It implies two circumstances, namely, the frequency of 
litigation involving such documents, and the consequent demand for them 
in court by litigant third persons or opponents. Such conditions exist for 
the books of a business of banking, of transportation (b;\' rail or by e~'Press), 
of insurance, of communication (b~' telegraph or by telephone), and of a few 
others. But they have no relation to the corporate organization of the busi
ness, or to the relative size of it. They aim merely to protect a business which 
is liable to be called upon in an inordinate degree to make that contribution to 
justice which every citizen must make as a witness when needed (post, § 2192). 

If then any further concession can properly be made to personal convenience, 
by exempting from production the account-books of an ordinfITY business, 
secretary's certified COpy under corporate W. & V. C. Co. r. Moran, 210 Ill. 9, 71 N. E. 
seal); Mi.ch. Compo L. 1915, § 11232 (corpora- 38 (contract between a miners' union and a 
tion for treating disease); },fo. Rc\-. St. 1919. coal company, held not properly proved under 
t 1360.'. (workmen's compen~ation: records § 18 of the above ~t'ltute by a sworn copy 
of "every hospital or other person" furni~h- without beal); 1905, Chicago, B. & Q. R. 
ing medical tleatment to employee. pro\-able Co. tl. Weber, 219 Ill. 3;2, 71 N. E. 489 (a 
by certified COpy); N. Y. C. P. A. 1920. § 412 l~ase of the defendant railroad's entire prop-
(fCcords of a .. public hospital" showing eon- erty, e\'idenced by a eopy certified by it. 
clition or treatment of a patient, are prove.ble secretar~' under corporate sale, held to btl n 
by COPY. unless Court orders production of "paper", under § 15 of the above st9.tute); 
original); R. I. Gen. L. 1913, c. 292, § 4S Ind. Burns Anil. St. 1914. § 489 (" acts and pro-
(newspapers deposited with R. I. Historical ceedings of corporations ", provable by sworn 
Society. provable by certified copy): Wis. copy) ; Me. Re\,. St. 1916, c. 51, § 22 (corpora-
Stats. 1919, § 4182 a (certain insurance com- tion-books, !lambIe, may be proved by (.:>py) ; 
panics' books. not required to he produced, Mo. Rev. St. 1919, § 97i3 (domestic corpora-
except by special order). tion's records and papers on file, provable by 

10 CANADA : Dam. R. S. 1900. c. 14&. certified copy); KC1J. Rev. L. 1912, § 5417 
H 24, 28 (corporation documents or book- (COpy receivable "when the 'original ill a rec-
entries; cited post, § 1680); B. C. Rev. St. ord or other document in the custodv of a -1911, c. 78, § 32 (like Dom. R. S.); Man. St. public officer, or officer of a corporation ") : 
R. 8.1913, c. 65, § 15 (like Dom. R. S.); N. Sc. Pa. St. 1897. May 25, Dig. 1920. § 18557. § 1 
ReI'. St. 1900, c. 163. § 11 (like Dom. R. S.): (quoted 1)08t, § 1519); Tenn. Shannon's Code 
Dill. Rev. St. 1914, e. 76, § 26 (documents and 1916, § 1;569 (in actions between corporations 
books of .. any corporation created by charter and their stockholders, books are provable by 
or statute in this pro\-ince" are provable by secretary's certifie.d copy); 1900, Page ~. 
certified copy); Yukoll: Cons. Ord. 1914. I\:nights &: Ladies, Tenn. ,61 S. W. 1068 
30, § 11 (Jib Dom. R. S.). (corporation books of a benefit society: orig-

U:.'TED STATt:S: Ga. Code 1910, § .582:J innis required. except that as between stock-
(domestic corporation's books, provuble with- holders and the corporation a copy certified 
out production. by cbief officeJ"~ ccrtified under seal by the secretary suffices, under 
copy); 1900, Maynard t·. Interstate B. & L. Code § 5569). 
Assoc., 112 Ga. 443, 37 S. E. 741 (statute One Court seems to ha\'e reached the re-
applied); Ill. Rev. St. 1874, c. 51, § 15 (papers suIt at common law: 1858, Madison D. &: 
IlIld records of .. any corporation or illcorpo- P. R. Co. v. "1litesel, 11 Ind. 55, 57 (record-
rated association", provable by certified copy of bookS of corporations, not required to be pro-
clerk, ete .• under corporate seal. if any); 1895. duced); 1862. Evans v. Turnpike Co., 18 
Mandel r. Swan L. C. Co .• 154 Ill. 177, 189,40 Ind. 101, 103 (articles of association of turn-
N. E. 462 (ccrt.q,in corpornte recards. etc. Pike company: original required); 1873. 
held not properly proved under this stntute King r. Inf'. Co., 45 Ind. 43, 59 (likc 11 id. 
by copies in a deposition); 1904, Chicago, 55, supra). 
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it should he made without discrimination. There is already, in Canada, a 
<"lass of statutes whieh avoid that objectionable feature.1I As a progressive 
measure, tilt' best rule would be one which left the general principle, in its 
applieatioll ill a given case, to the trial Court's discretion. 

§ 1224-. (S) Recorded Conveya.nees; General Principle; Four FOliOS of 
Rule. That a deed has been lawfully recorded is of itself no reason why the 
()rdillar~' rule of production should not apply where the deed's contents tire 
to he proved. The deed, after heing recorded, is returned to the grantee or 
other party entitled to its possession, and does not beeome a part of the offi
cial files so as to be affected b~' the prineiple of either of the two preceding 
exemptions (§§ ]218, 122;{); so that, apart from other special considerations, 

he part~· ofl'l'I'ing to prove the deed's eon tents should either produce it or 
aCC'OUllt for its absenC'e by some one of the ordinary excuses for non-produc

iOIl. !'3uch special considerations, however, in mall~' jurisdietions, have long 
been acknowledged at common law and apart froIll e~q)ress statutory pro- . 
visiolls . to apply to the case of a recorded conn'~·ance. 

III En.qlund, it is not entil'ely clear whether these considerations were ever 
recognized. There existed onl~' limited pf()\'isions for the puhlie recording 
of cOI1\'eyances; one of these eovered the old method of transfer b~" " bargain 
ann sale .. ;1 th(' other consisted of a group of special statutes providing a 
recording system for specifie districts, notabl~' l\Iiddlesex and Yorkshire 
(:ounties.2 These statutes did not e:..-pressly provide that proof might be 
made without productioll of the original conveyances; and the precedents, 
being complicated b~' the consideration whether under the Hearsay rule the 
reeorder's or register's certified copies were receh'able (post, § H(50), do not 
indicate a final settlement of the prineiplc; although there was apparentl~' at 
one time a regular practice of not requiring production,3 and the tradition to 
the ~ame effect in the southeastern colonies is strongly corroborative of this 

• practice. 

II ..llta. St. 1910, 2d Scss., E"idence Act, c. SG.Ilk. R. S. 1920, c. 44, § 26 (like Onto R. St. 
3. § 50 (like Onto R. St. 191-1); B. C. Rev. 1914). 
St. 1911, <'. 7S. § 46 (commercial documents; § 1224. 1 See post, § 1650, for these stlltuteS. 
like Onto Hev. St. 1914. sub~tituting 5 and :i • See p08/, § 1050. 
days' noti~e); .lJan. Rev. St. 1913. c. 05, • 1593, Wymurk's Case, 5 Co. Rep. 75 
§§ :!7, :!s (substantially like Onto Re,". St. ("Although a deed be enrolled in ~ourt, oae 
1897, C. 73, § 51, substituting three days for cannot plead it in the same court without 
the counter-notice); Onto Re'·. St. 1914, c. 76. shewing it ,.; but otherwise of letters patent) ; 
§ 49 (" telegrams, letters, shipping-bills, bills 1613, Head V. Hide, 3 Co. Inst. 173, ."lIIbi. 
of lading, deliver.\' orders, receipts. '1ccounts. (deed-ellrolled may be proved by exemplitled 
and otber written instrunlents used in busine~s copy of enrolment; sec quotation post, § 1082); 
and other transactions" arc provable by copy, 1G&~, Lady Ivy's Trial, 10 How. St. Tr. 555. 
on ten days' notice before trial to the oppo- 595 (deed enrolled. proved by examined copy) ; 
nent; unless the opponent. within four days IG!H, Smart V. Williams, Comb. 247 (" they 
after the time mentioned in the notice offer- held a sworn copy of a deed enrolled good c"i
ing opportunity of inspection. gh'es notice of dellPe "); 1G90. Lynch V. Clerke, 3 Salk. 154 
intention to dispute the corrcctlle~s or gcnuine- (Holt. C. J.: """herever an original is of a 
ness of the copy and to "require proof of the public nature. and would be evidence if pro-
original "); P. E. 1. St. 18S9, § 48 (like Onto dUl'ed. all immediate sworn copy thereof will 
R. S. 1897. c. 73, § 51 i but allowing only three be evid~nce; as, the copy of a bargain and 
days (or the opponent to demand the originw) ; sale or of a deed enrolled, of n church register. 
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In thc Ulliled Stales, three kinds of results were eyoh-cd at comlllun law; 
a fourth kind was added by statutor~' im'cntion; and statutes also in many 
jurisdietions followcd one or anothcr of the {'ommon·law methods:~ 

(a) By one of these views (originating in the southeastern States) thc 
statutor~" s~'stell1 of public rcgistra tion is thought to itnpl~", in its polic~', a 
general resort to the public reeord as a sourcc of proof, and, for the sake of 
public cOllycnience, a general dispensation from the nccessity of prescn'ing" 
as a muniment of title a class of documents whose legal importancc is com
paratively little apart from the record. Thus, the registration 5:'stcm im
plies that the original ueeu need not be produceu /lor accounted for 'in any 
lI:ay: 

1825, COLCOCK, J., in Peay '". Pic/.ci, 3 McCord 318, :321: "From the earli('st enact
ments of the British Parliamcnt on this subject, to the present da~", a period of about 280 
years, it has been the established law of that countr~' that a cop~' of a deed duly enrolled 
is as good evidence as the original itself; and I think I do not say too much when I assert' 
that it was generally considered to be the law of this land from the first enactment on the 
same subject here, ill li31. to the decision of Punia v. RobilM011. a decision much to be re
gretted." 

1831, STOnY, J., in Dot' '". Willl!,;j Pet. 2:33,2·11: "We think it clear that b~' the common 
law, as held for It long period. an exemplification of II pnblie grant under the Great Seal is 
admissible in evidence, as being record proof of as high a nature as the original. ' .. There 
was in former times a technical distinction existing on this suhject which deserves notice. 
As evidence. such exemplifications of letters patent seem to have been generally deemed arl
missible. But where, in pleading, a profert. Was made of letters patent, there, upon the prin
ciples of pleading, the original under the Great Seal was require(1 to be produced, for a pro
fert could not be made of any copy or exemplification. It wa~ to enre this difficult~· that 
the statntes of 3 Edw. VI, c. 4, and 13 Eliz. e. G. were passed. b~' which patentees and all 
claiming under them were enabled to make title in pleading b~' showing forth an exempli
fication of the letters patent as if the original were pleaded and set forth. These statutes. 
being passed before the emigration of ollr ancestors, being applicable to our situation, and in 
amendment of the law, constitute It part of our common law. A similar effect was given 

etc:'); ante 1767. Buller, Xisi Prius, 252 clearly sufficient for a Crown lease, "because 
(an enrolment of a patent in the B11me court the Crown ('an only grant by matter of ree-
need not be proffered, though n deed enrolled ord "; the lease here was by a danse required 
must be, for the Court will take notice of the to be enrolled; held. tb!\t the original need 
former pUblic act, though not of the latter not be produced; Bayley. B.: "There is a 
public act; but" by 10 Anne .. c. IS. where any regular office and :1Il auditor for managing 
bargain and sale inrolled is pleaded with a pro- these matters, whose duty it is to enrol au-
fert, the party [offering itl. to answer such pro- thentic document<; only"); 1844, Doe !" 

fert, msy produce u copy of the inrolmcnt"); Roberts. 13 M. & W. 520. 530 (enrolled Il'/l.~cS 
1797, Molton t'. Harris, 2 Esp, 5-l!J (deed in of Crown lands in Wales. held provable by 
opponent's hands: no notice being gh'en, the examined copies, on the ground that .. the 
"memorial of the cOIl\'cyance" was exduded) ; original documents ... ure kept among 
1826, Doe v. Kilner, 2 C. & P. 2H9 (after proof the munimenta of the Crown" and could not 
of loss of deed registcred ill :-'Iiddlesex, ex- be removed). 
amined copies from the registry were ad. Compare the English precedents as to cer-
mitred); 1838, Collins v. Maule. 8 C. & P. tified copies (post, § 1650). 
502 (Middlesex registry; a deed being shown ' The earliest statutes appear to have been 
lost, an examined copy of the registry was those of New Jersey in 1713, of Pennsylvania 
rl'Ceived); 1S2~, Rowe f. Brenton, 8 B. & r. in 1715, and of South Carolina in 1731. Com. 
737, 755 (Ieare of land in duchy of Cornw!lll, pare the hi.~t.ory of the record system as fur-
the foo of which was alternately in the Duke ther examined under the doctrine of certified 
and in the Crown; the enrolled record W:lll copic~ (post. § 1651) 
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by the statute of 10 Anne, c, IS, to copies of decds of bargain and ,ale, enrolled under the 
statute of Henry VIII, when olTered by way uf profert in pleading; anr! since that period a 
copy of the enrulment of a bargain and sale is held as good evioenee as the original itself. 
Such, then, being the rule of evioenee of the common law in regard to exemplifications under 
the Great Seal of puhlic grants. the application of it to the cuse now at bar wiIl be at once 
percei\'ed, since by the laws of Georgia all public grants are required to be recorded in the 
proper State department," 

(b) B~' another view, chiefly reprcsented in :\ew England and in the States 
about the Ohio Hh-er (and appearing about the same time in all), the result 
was based on the change of custom naturally introduced into the practice 
for title-deeds by the registration system, The continuous handing down of 
prior title-deeds to caeh successi\"e grantce becomes no longer necessary, 

. and each grantee keeps his own deed and receivcs no prior ones, Thus, the 
only person who ma~' fairly be supposed to possess It deed is thc grantee; 
and hence it is only deed,y in lL'hich the grantee is either Ilw proponent or the op
ponrllt h~ the trial that can be assumed to be' in eithcr party's possession, since 
the prior on~s are in prior grantees' hands and are likel~' to be no longer in 
existence as not being of importance: 

1828, PI'T CUHI.UI, in Eato/l v. C'l1l1pbdl. i Pick. 10: .. In England, on the convC:'unec 
of lund, all the title-deed" nrC' deliwred to the pur('hu~er. and it is reasonable to requir~ 
him to produ('c the original del'd giwn to a prior grantt'e. . .. [Butl here the J.,'TantC(' 
takes only the immediate deed to hirn!'df. rt'I,\'ing on the ('ovenants of his grantor; he has 
no right to the posses:,ion of all the title-cleeds or the estate; and to require him to produce 
all the original deeds for :W :-·t'ar~ or mort', and to bring in the subscribing witnesses, would 
be unreasonable and oppressin· ... 

IS;'}·!. SHAW, C .• 1.. ill Com. \'. EII/er1I. 2 Gra\' 80: .. In all cascs originul deeds should ., -
be required if they I'an he had; lJut liS thi>! would bC' hurrlensome IIlId expensive, if not 
impossible ill lIHlIl~' ('uses, some relaxation of this rule was necessary for practical purposes. 
, .. Ollr ~ystC'm of conveyancing, modified by the registry law, is that ellchgranteeretains 
tht' deed marie immediately to himself. to enable him to make good his warranties. SIII'

cecding gran tel's do not, a~ a matter of course. take possession of deeds made to prl'Ceding 
partil'" ~o as to be ahle to prO\'e a chain of title by a series of original o('eos. Every grantee, 
therefore. is the keeper of his OWlI deed, afld of his own dl'Cd only ... , Wlten, theil, he 
ltB~ OC(':J~ion to prove any fact by such decd, he ('Un not lise a copy, hecause it woult! be olTer
in~ inferior evidcnct'. when in theory of law II superior is in his possession or power; it is 
()nl~' 011 proof of the loss of the original, in such case, that any secondary c\'id('!Ice ('lin he 
rl'('ei\'ed .. ,. [So also even where the opponent is the !,'Tuntee of the dce!1, i,e.] where 
such original is in theory of IlIw ill possession of the adverse purty, because upon notice the 
adverse party i:i bound to produce it ", or allow secondllr~; evidence. 

185!;, STOHHli, J .• in Holton \', Cummings, 25 Conn. 410, 421: "In view of thi" prar·tir'C 
[for every grantee to retain his own title-deeds], which would oftentimes render it extremf'I)o' 
inconvenient to produce remote original title-deeds of lands, and of the provisions of our 
registry-system, which require those deeds to be recorded and upon official copies of the 
recorcls of which reliance may safel~' be placed as to the contents of those deeds, our Courts 
have departed from the common-law rul(' in regard to the admission of secondary evidence 
of their contents. and held that where a conveyalJ(~e of real estate which is required to be 
recorded is to a person 110t a party to the suit, it is competent, and sufficient in the first in
stance. to pro\'C the contents of it by a copy certified hy the recording officer, without lay
ing a foundation for such proof by first accounting for the non-production of the original." 
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III strictness, it will be noted, this reasoning would exempt from producing 
only the prior title-deeds in the proponcnt's chain of titlc. The case of a col
lateral and accessible grantee for example, in an nction for rent against a 
tenant cdcted by superior title, the decd of the grantee-cvictor, desired to be 
proved b~' the tenant is not covered; but in most of those jurisdictions the 
principle was extended to it; so that the rule became, not only that he ' .... as 
exempted from producing all prior deeds in his own chain of title, but from 
producing any deeds whatever not presumabl~' in possession of a party to 
the suit. 

ec) B;' a third view (obtaining perhaps in the greater number of jurisdic
tions until statutes intervened), neither the policy or the registry system nor 
the practices it encouraged were regarded as jU3tifying nn~' exemption from 
the ()rdinar~' rule that the deed must bc produced or accounted for. The 
recorded deed must be accollnted for like any other: 

li05, W.\TIES, J., in PI/rei" v. Robin..yon, 1 Bay S. C. 493.494; "If, by recording a deed, 
the necessity of producing it was dispensed v,;th, then the proof of its validity would rest 
on the ex parte oath of one of the subscribing \\itnesses before any justice of the peace and 
without any examination. It would be very easy by this means to conceal, under the fa.ir 
dress of a record, the foulest f('atures of fraud manife:;t on the face of the original, and to 
give evcn to a forged deed all the effects of a valid one." 

(d) The fourth type of rule (entirely statutory) exhibits a number of minor 
varieties; but its substance is that the proponent may proceed without pro
duction if he first prO\'es (often by affidavit) thHt the deed in question is 
" l1()t within H'J po.yscssion or control." This rule falls short of the strict onc 
last mentioned. in that the deed might be in the opponent's possession or in 
a third person's possession, and yet the proponent need make no effort to 
obtain it. The rule differs, too, from the second one above mentioned, in 
that for a non-grantee as proponent it is stricter, since he must at least make 
some proof that he has not control, while by the second rule this appear:! 
from the nature of the deed as alleged. The rule is, however, easier (than 
the second rule) for It grantee as proponent, since the proof that it is not in 
his" possession or control " ma~" fall short of the proof by ordinary common
law rules that would be required of the grantee-proponent under the second 
rule. FurtJlermore. it is casier in tJlat it does not require steps to be taken 
for production where thc del,d is in the opponent's possession (except b~" some 
statutcs requiring prior notice). By one \"aricty of this fourth form, the 
proponent is to show that the dced is" lost or out of his power." By another 
variety, he is to give notic'c a certain time beforehand that he intends to use a 
copy. Statutor;-.· enactments.othel' than those taking the fourth form, or some 
variety of it, have usually adopted thc first, i.e. ill allowing unconditionally the 
use of a copy of the record without producing or accounting for the original. 

§ 1225. Same: Statutes and Decisions.1 The law to-day is in some juris-

§ 1225. I The limitations of the following /Ioted in the text; these same statutes. how
l'Qllections of decisions and statutes are above- ever. arc also to be consulted elsewhere in 
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their hearings on other principles. particu- "not in the possession of the person offering 
lariy the kind 0/ officer certifying copies and the the same. his agent or attorney. and that he 
mode of certifying by seal. etc. (post. § 1651). does not know where the same is to he found "); 
and the necessity of notice to the opponent be- § 63 (duly registered instruments. other 
fore using copies (post. § 1!:i59/) : than wills. may be proved. "in the absence of 

ENGLAND: the decisions have been collected the original instrument ". by the registrar's 
ante. § 1224; the statutes ure placed post. certified copy. on nffida\;t "that such original 
§ 1650. is not under the control of the party. and that 

CANAD.~: Dominion: R. S. 1906. c. 145, he does not know where the same may be 
Evid. Act § 27 (similar to Onto R. S. 1!.l14. C. found ", and on six days' written notice to the 
76. §§ 33, 34). opponent with a copy olthe copy e.nd affida\;t); 

Alberta: St. 1906. C. 24, § 17 (land-titles; § 64 (when the offering party "resides out of 
Quoted post, § 1651). the pro\;nce, or at the time of the making of 

British Columbia: Rev. St. 1911. C. 127. the affidavit is without the province", his agent 
§ 145 (registrar's certified copy of any recorded or attorney may make affida\;t that the party 
instrument, except a will, may be used "in is non-resident and that the affiant "has not 
the absence of the original when the absence the possession of the original instrument and 
of such original is duly accounted for, and if docs not know where the same is or may be 
produced by a party not having the control of found. and that he has reason to believe that 
the original"); c. 78, § 38 (like Onto R. S. C. such person has not the original instrument in 
76. §§ 33, ~4); C. 78. § 44 (instrument kept or his possession and does not know where the 
registered in a land office or registry of a same is or may be found". and that he has 
county or the Supreme Court; certified copy not left to evade making affida\;t. and. on 
shall be evidence "of the original"); C. 127, six days' notice and sen'ice of a copy of the 
§ 147 (the land registrar's certified copies affidavit. a certified copy may be used); 
of "any instruments affecting land which § oj (no certified copy of any registered in· 
may be deposited,: kept, filed, or registered struments shall be received unless the original. 
in his office ". and affecting land in his or a duplicate original, "is in the possession of 
district, are admissible "as . prima facie' evi- the ad\'Crse party, and not in the possession 
dence of the document of which it purports to of the parW offering such e~;dence, and that 
be a copy. without proof of the signature or due notice shall have been given to produce 
seal of such registrar"); C. H12. § 29 (regis- the same "); § jO (instruments filed under the 
tered declaration of quieted title; quoted Bills of Sale Act of 1893 arc provable by the 
post, § 1681); 1899. Pavier 1:. Snow, 7 Br. C. rcgistrar's certified copy, on affidavit that "such 
81 (instruments recorded under 'c. 135. § 94, originals or a duplicate thereof are not under 
arc admissible under § 98, without proof of the control of tho party", and after six days' 
loss of original). notice to the opponent and sef';ce of a copy of 

,'Ilatlitoba: Rev. St. 1913. C. 171. § 169. the cop~· and the affid:l.\;t); C. 151. § 57. and 
Real Property Act (a certificate of land title. St. 1!l2U. c. 6. § 57 (registered title); 1883, 
or any instrument deposited or registered in McCormack V. McBride. 23 N. Br. 12 (three 
such office, is provable by certified copy" as if deeds; an affidavit that they were not under 
the original within such office was produced ") ; his control. I}tc., excluded; the affida\;t should 
c. 172, § 51. Registry Act (certified copy of a have said that neither was; Wetmore. J., 
registered instrument. except crown grants. diss.); 1886. Doe v. Kennedy, 26 N. Br. 83 
orders in council. mechanics' lien claims. and Ni. 04 (the affida\;t need not be of the party 
notices. etc., under a mortgage power of sale. himself; '''etmore. J., diss.). 
shall be "'prima facie' e\'idence of the con- l'.cw/oundland: Canso!. St. 1916. C. 91. 
tents and execution of the original", "in Cllse § 22 (a "deed or doc1lment" duly registered 
of loss. destruction, or obliteration, or partial ma~' be proved by certified copy. if the origina.l 
destruction or obliteration of the originlll"; is "proved to be lost"); St. 1921. 12 Geo. V, 
compare the statutes cited post. § 1651); c. 21, § 27 (recorded certificate of title quieted; 
C. 17, § 19 (bill of sale or mortgage of chattels; copy admissible). 
clerk's certified copy to be evidence of regis- l\'orthwcst Territories (sec also Dominion, 
tration only); c. 65, § 18 (Quebec notarial 8U1Jra): Conso!. Ord. 1898. C. 43. § 30. C. «, 
instruments; like Onto R. S. c. 76. §§ 33, 34). § 9 (mortgages and sales of chattels are prov-

New Brunswick: Conso\. St. 190:3. C. 127. able by certified copy "as if the original in-
133 (Crown grants before the erection of the strument was produced"). 
Pro\;nce arc provable "as hereinbefore pro- Nora Scotia: Rev. St. 1900. ('. 163. § 20 
vided"; compare post. § 1680); § 48 (deed or (crown grants provable. \\;thout production of 
will registered in the sheriff-court books of the original. by certain certified copies); § 21 
Scotland is provable by certified copy. etc.); (" any deed, or any document from the books 
§ 49 (Quebec notarial instruments; like Onto of registry" is provable by certified or examined 
R. S. e. 76, § 33); § 69 (filed notice of sale un- copy, if it appears "by the affida\;t of the 
der mortgage power of sale; certified copy party. his agent. or 8O!~"it.or, that such origino.1 
admissible, on notice as in § 64, and an affi- is not in the possession or under the control 
davit that the original is on file or that it is of the party, and that he is unable to procure 
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the same "): § 24 (" every bill of sule or other 
document. filed in any registry of deeds. may 
be pro\'cd" by producing a certifi('d copy): 
§ 27 (Quehec notarial instruments: substan
tially like Onto R. S. ('. 76. §§ 33.34): St. 1910. 
10 Edw. VII. C. 2R (amending Rev. St. 1900. C. 

163. § 27: cited more fully post. § 1651): 
1904. Nom Scotia Steel Co. v. Bartlett. 35 
Can. Sup. 527 (under ~. Sc. Re\,. St. 1900. C. 

163. § 20. supra. a plan on file. referred to in a 
duplicate original grant. is not provable by 
certified copy; the rUling is a perverse one. 
Cor iC the theory of suhstantive law sufficed to 
make the plan a part of the grant by reference. 
why could not the same theory make the statute 
admitting certified copies of the grant suffice 
also for the plan forming part of the grant'!). 

Ontario: Re\·. St. 1914. e. i6. §§ 33. 34 
("notarial act or instrument" in Quebec. 
filed. enrolled. or enregistered. is provable by 
notarial copy: compare the Curther quotation 
posl. § 1651): § 46 (an .. instrument or me
morial" under the Registry Act is provable by 
certified ropy): § 4i (" where it would be nec
essary to produce and prove an instrument or 
memorial" which has been registered in order 
to establish the content~. the foregoing certi
fied copy may be used. on notice ten days be
fore trial: unless the opponent within four 
days after receipt of notice gives notice that 
he .. dislJutes its vulidity"); C. 122, § 2 (in 
completing contracts for the sale of land, 
.. registered memorials of disrharged mort
gages" shall suffice without i"roducing the 
originals, unless the former arc shown inac
curate; and" the vendor shall \lot be bound to 
produce the mortgages unless they aplJear to 
iJi! in his possession or power"; for other in
struments, registered memorial,; twenty years 
old suffice, unless shown inaccurate ... if the 
memorials purport to be executed by the 
grantor, or in other cases, iC possession has 
been consistent with the registered title"; 
the vendor" shall not be bound to produce the 
original instruments unless they appear to 
be in his possession or power; and the me
morials shall be presumed to contain all the 
material contents of the instruments to which 
they relate"); C. 135. § 27 (chattel mortgage 
or sale filed; certified copy shall be received. 
but only to prove the fact of filing). 

Prince Hdu'ard Island: St. 1889, § 42 (cer
tified copy of a "deed or mortgage duly regis
tered" is admissihle if the Court is satisfied 
by the party's affida\'it that the original" is 
not under his control. and that he does not 
know where the same may be found "); § 43 
(seven days' notice must be gi veil, with ser
vice of copies of the deed-copy and affidavit) : 
I 44 (public lands comuussioner's duplicate 
deed, provable on the same terms as in §§ 42, 
43) ; § 45 (registered plall, provable like 01 
deed); § 46 (Surrogate's registered licensc to 
sell real estate is provable by certified copy): 
§ 49 (filed bill of Bl\le or mortgage of chattels 
i. lJrovable by certified copy). 

ScukalchClran: Re'·. St. 1920, C. 67. § 20 
(land-titles; like Alb. St. 1906. c. 24, § 38) : 
C. 44, Evidence Act, § 21 (any instrument filed 
or registered in 1\ land registration office is 
provable by the land-register's certified copy) ; 
c. 44, § 18 (Quebec notarial acts; like Onto R. 
S. C. 76, §§ 33. 34): e. 200, § 36 (chattel mort
gages; like Yukon Conso!. Ord. C. i, § 30). 

Yukon: Conso!. Ord. 1914. e. 7, § 30 (reg
istered bills of sale and mortgages of per
sonalty; the registration c1erk's certified 
cop~· .. shall be reC'eived as • prima facie' evi
dence for all purposes as if the original instru
ment was produced "); C. 30, § 21 (copies of 
recorded deeds; quoted post. § 1651); ib. 
§§ 24. 26 (like No Sc. Re,·. St. 1900. C. 163, 
§§ 24, 26, for the Gold Commissioner's office). 

UXln:o STATES: Federal: 1826. Brooks 
1'. Marbury. 11 Wheat. i8. 82 (statute requir
ing record but not exempting from production 
of original; production required; decision 
by majority of the Court); 1826. Peltz v. 
Clark, 2 Cr. C. C. 703 (original need not be 
accounted for); 1830, Beall V. Dick, 4 id. 18 
(same); 1831, Doc r. Winn. 5 Pet. 233, 241 
(sec quotation ante. § 1224; exemplification 
under the State seal of Georgia of a land-pa
tent there recorded; production not required; 
Johnson. J .• diss.); 1834, Dick V. Balch, 8 
Pet. 30. 33 (production of original not neces
sary, where record is required, even though 
the statute does not make the copy evidence; 
here. the law of Maryland); 1835. Owings 1'. 

Hull, 9 Pet. 607. '625 (bill oC sale required by 
Louisiana law to be kept by notary; produc
tion not required); 1860, Gregg 1'. Forsyth. 
24 How. li9. 180 (original shown lost; copy 
allowed); 1901, Stout v. Rigney. 46 C. C. A. 
459. ]07 Fed. 545 (Missouri military-bounty 
land; sec Mo., itljra). 

The following rulings deal "ith the CU8iqn
mellt oC a patent 0/ invention; compare the 
citations under § 1657, past: 1844, Brooks 1:'. 

Jenkins, 3 McL. 432, 436 (original not required, 
except the one under which party claims) : 1848, 
Parker r. Haworth, 4 MeL. 3iO (original of 
first assignment not required): 1860, Lee to. 
Blandy, 1 Bond 361 (original of assignment to 
offeror, not required); 1893. Paine 1'. Trask, 
5 U. S. App. 283, 286.5 C. C. A. 497. 56 Fed. 
233 (whether the original of a patent-assign
ment recorded must be accounted for; un
decided); 1894, New York r. R. Co., 26 U. S. 
App. 7, 9 C. C. A. 336, 60 Fed. 1016 (original 
required) ; 1908, Eastern Dynamite Co. 1>. 

Keystone P. M. Co., C. C. N. D. Pa .• 164 
Fed. 4 i (certified copy of record of an assign
ment of patent, the assignment ha~ing been 
acknowledged before a notary; original 
required). 

Alabarna: Code 1907. §§ 3374, 3360 (con
veyances. etc .• duly IIcknowledged or proved 
and recorded; "if it appears to the Court that 
the original conveyance has been lost or de
stroyed or that the party offering the tran
script has not the custody or control therPOf," 

• 
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a certified transcript is to be received); possession; production required); UI95, King 
§ 3395 (same for conditiona! sales of personalty) ; ~. Scheuer, 105 Ala. 558, 16 So. 923 (original 
§ 4000 tOO If the original of any paper, properly must be accounted for): 1896, Farrow v 
registered, is lost or destroyed, a certified R. Co., 109 Aln. 448, 20 So. 303 (statute ap-
copy from the registry shall be deemed good plied, and original required to be accounted 
secondary evidence "); St. 1911, No. 52, p. for); 1900, Burgess v. Blake, 128 Ala. 105, 
31, Feb. 20, § 2 (certified transcript of re- 28 So. 963 (following Farrow r. R. Co.): 1902, 
corded corporate conveyance, admissible if Hammond t. Blue, 132 id. 337, 31 So. 357 
.. the original conveyance has been lost or (proponent must show not only his non-posses-
destroyed, or the party offering a transcript sian but also his non-control of the original): 
hM not the custody or control thereof ", un- 1914, BnIlurd r. Bank, 187 Ala. 335, 65 So. 
less the corporation is in possession and for- 356 (Code 1907, § 3374, as amendlld by Sp. 
gery is pleaded); 1831, Sommen'ilIe v. Ste- Sess. St. 1909, p. 14). 
phenson, 3 Stew. 271, 277 (deed from oppo- Alaaka: Camp. L. 1913, §§ 525, 532, 534 
nent to offeror; production required, under (like Or. Laws 1920, §§ 9877, 9892, 9894); 
the statute, which merely declared the com- § 747 (mortgage of personalty; reeorder's 
man law); 1!l32, Mitchell t'. MitcheIl, 3 Stew. certified copy, admissible .. if the original be 
&: P. 81, 84 (grantee offering; loss must be lost or out of the power of the person wish ina 
shown) ; 1839, Swift v. Fitzhugh, 9 Port. to use it"). 
39, 52, 57 (wife claiming under marriage set- Arizona: Rev. St. 1913, Ci\,. C. § 1743 
t1ement; original must be accounted for); (" Every instrument" permitted or required to 
ISH, Beall v. Dearing, 7 Ala. 124, 127 (pur- be recorded with the county recorder is pro\" 
chaser at sheriff's sale; unrecorded deed to able by the record or a certified COPy .. ",;th 
debtor, presumed not in purchaser's posses- the like effect as the original"). 
Hion, on the facts): 1&47, Thompson I). Ives, Arka7l8Cl8: Dig. 1919, ~ 1531 (recorder'S 
11 Ala. 239, 243, semble (both parties claiming certified transcript of a duly rpcorded deed or 
as .... endee under execution against same per- other instrument affecting real estate, ad· 
son; neither party presumed to be in posses- missible, if the original appears to be "lost 
sion of deeds to debtor or his predecessor so or not within the power and control of the 
that a copy could be used on notice to oppo- party wishing to use the same "); § 1535 (duly 
nent); 1&49, Potier v. Barclay, 15 Ala. 439, recorded deeds of administrator, executor, 
441, 452 (dower; deed to plaintiff's hUB- guardian, commissioner in chancery, and 
band; production by her required); 1855, sheriff; the original" or a certified copy there-
Hut!Sey r. Hoquemore, 27 Ala. 281, 290 (grantee of", admissible); § 7385 (chattel mortga~es; 
presumed to have possession; if he is a party, recorder's certified copy admissible; hut. 
notice iH necessary; here, not under the stat- if genuineness is questioned, recorder may 
ute); 1859, Shorter v. Sheppard, 33 Ala. produce original from his files); 1856, McNeill 
648, 653~(dced to plaintiff's grantor-debtor, v. Arnold, 17 Ark. 154, 169, 8emble (production 
presumed to have been carried off by him not required); 1856, Trammell v. Thurmond, 
when fleeing the country): 1866, White v. 17 Ark. 206, 215 (production required, under 
Hutchings, 40 Ala. 253, 258 (deed to offeror's territorial statute not expressly dispensing); 
predecessor in title, more than 30 years be- 1860, Bright 1'. Penny wit, 21 Ark. 130, 133, 
fore; presumed not in offeror's control); 136 (deed to opponent; under the statute, 
1872, Jones ~. Walker, 47 Ala. 174, 183 (deed offeror must show original not within his 
to claimant's grantor; production not re- power or control; whether notice to produce 
quirpd); 1875, Hendon v. White, 52 Ala. 597, must here also be given, undecided); 1885, 
600 (purchaser at execution; deed to debtor Calloway v. Gibbins, 45 Ark. 81, 85 (unre· 
presumed not in his possession); 1883, Huck- corded deed to offeror's predecessor; search 
abce v. Shepherd, 75 Ala. 342, 344 (grantee held sufficient). 
offering; required to show the original un- California: C. C. P. 1872, § 1855 (the orig. 
available); 1884, Beard I). Ryan, 78 Ala. 37, inal of a writing must be produced, except 
43 (deeds to his grantor and predecessors, .. 4. when the original has been recorded and 
110t presllmed to be in offeror's possession); a certified copy of ~,he record is made e .... idence 
1888, Allison v. Little, 85 Ala. 512, 516, 5 by this code or other statute "); § 1893 (certi· 
So. 221 (similar to White v. Hutchings); 1890, lied copy of a "public writing", admissible" in 
Florence L. M. &: M. Co. I). Warren, 91 Ala. like cases and with like effect 88 the original 
533, 537, 9 So, 384 (creditor proving tax-deed writing "); § 1951, as amended March 24, 
to his debtor as grautee; presumption that 1874 (certified copy of duly recorded instru-
it remained with grantee, so as to relieve cred- ment affecting realty "may also be read in 
itor from .. the duty of accounting for the evidence with the like effect M the original 
original"); 1891, Jones v. Hagler, 95 Ala. on proof, by affidavit or otherwise, that the 
529, 532, 10 So. 345 (offeror of deed to his original is not in the possession or under the 
grantor; original not required, but after testi- control of the party producing the certified 

, mony that he had never had its control), copy"); § 1951, as amended March I, 1889 
1895, Farrow I). R. Co., 109 Ala. 448, 453, 20 (so as to read: .. be read in evidence with the 
So. 303 (deed in chain of title and in offeror's like effect as the original instrument without 

810 



• 

§§ 1177-12821 PRODUCTION ~OT FEASIBLE § 1225 

further proof"); Civ. C. § 1207 (certain old I'. Coleman. 25 Cal. 122. 129 (grantee offering 
defectively recorded instruments affecting deed; proof that it was lost or not in his con-
realty, provable by certified copy); § 1855 a trol, held sufficient. under the statute); 1864, 
(records destroyed by public calamity; ab- Landers t·. Bolton. 26 Cal. 393, 413 (power 
stracts mav be used without proof of destruc- of attorney, sufficiently shown "not under 
tion of oriJijnal; cited more fully post, § 1 i05) ; the Control of the party"); 1864. Hurlbutt 
Pol. C. 1872, § 4142 b (county recorder's t'. Butenop, 27 Cal. 50, 5-1 (offeror of deed to 
certified copy of re-recorded instruments to predecessor; that he had .. never had control 
replace lost or destroyed records, udmissible) ; of the original deed and it was not then in his 
St. 1915, p. 1932. No\,. 3. ~o. 104IJ {Iand- (Jower or control". suffident; proof of loss or 
title registration; when an original certif- search unnecessary): 1~G5, M(':\Iinn r. O'Con-
icate of registration is lost, and a certi- nor. 27 Cal. 238. 243 (offeror of dl'ed to grantor; 
lied copy has heen issUl'd to the owner, by under statutes of IS51 and 18GO. original 
court order, this certified copy becomes the need not be ~hown out of offeror's control, or 
muniment of title, in place of the original; other\\;se acr:ounted for): 1866. Robert.~ v. 
hence. when a certified copy of the registrar's Unger, 30 Cal. 6iG, 680 (offeror's grantor's 
certificate is desired for use merel~' as evidence claim and affidll\;t. under Possessory Act: 
in court. and not for the aho\'e purpose. the certified copy received, on e\'idence of non-
registrar may issue it "upon reecipt by him possession and search): 1866, Reading ~. 
of an order therefor. made by the Court. pro- Mullen, 31 Cal. 104. 106 (married woman's 
vided that such certified COpy shall have writ- recorded declaration as soil' trader; produr.-
ten or stamped across the face thereof the tion required); 1869, Garwood 1'. Hastings. 
words 'for usc as e\'idenl'e only'''): § 41 (in 38 Cal. 216, 222 (certified copies receivable, on 
every action involdng lund title." th" certif- proof of "loss or inability or the party to pro-
ieatc of title of a registered owner shall be duce the original "); 1869, Mayo r. Mnzeaux. 
held in every court to he condusivc l'vidence. 38 Cal. 442, 449 (must be shown not unGer 
except as herein otherwise provided, that the party's control); 1874, Canfield r. Thompson. 
registered owner has a good and valid title." 49 Cal. 210. 212 (certified copy of recorded' 
etc.); § 48 (If a registl'red instrum'!nt "is deed, offered by successor of grantee, held 
forged, or executed by a person under legal "primary", under C. C. P. § 1893. i.e. semble. 
disability, such registration shall be void; original need not be accounted for); 1875, 
pro\ided that the title of a registered owner. Vance 1'. Kohlberg. 50 Cal. 346. 348 (certjfied 
who has taken bona fide for a valuable consid- copy of U. S. patent recorded in the county: 
eration, shall not be aii'ected by reason of original not required); lSii, People v. Hagar. 
claiming title through some one the registra- 52 Cal. Iii, 186 (certified copy of private 
tion of whose right was void as provided in writing. original not required; here, corporate 
this section "); § 52 (registrar's certified copy by-laws); 1881. Gethin ~. Walker. 59 Cal. 
of all instruments etc. filed in office of regis- 502, 50G (certified copy of deed to offeror: 
trar of titles ., shall be received in all cases in production not required): 1886, Brown r. 
place of the original, and as evidence shall Griffith, 70 Cal. 14, 11 Pac. 500 (comparison of 
have the same force and effect as the original C. C. P. §§ 1855, 1893. 1951; settled that a cer-
instrument "); 1855, Ord r. McKee, 5 Cal. tified copy of a recorded deed, or the record of 
515 (mortgage; original required: but whether the deed, is receivable only after a showing 
the copy rejected was ('ertified from a record that the original is not in the .. possession or 
does not appear); 1856. Macy v. Good\\in. control" of the offeror. according to § 1951; 
6 Cal. 579 (deed; a statute receiving a COpy Canfield v. Thompson cited as It:ferring to 
with like effeet "as the originals could be if transactions before the adoption of § 1951, 
produced" does not dispense with production intervening cases not cited); 1889, Marriner 
of the original); 185i. Gordon v. Searing, 8 r. Dennison. 78 Cal. 202. 214. 20 Pac. 386 
Cal. 49 (deed; production required; here the (preceding case appro \'Cd) ; 1804, Green to. 
jJlaintiff claimed under the grantee) 1859. Green, 103 Cal. 108. 110, 37 Pac. 188 (original 
Fallon t'. Dougherty, 12 Cal. 104 (offeror of required to be accounted for) ; but now see the 
deed to predecessor: production required; amendment of the Code by the statute of 1&.9, 
search without showing his own lack of posses- supra; 
sion, insufficient); 1859. Skinkcr r. Flohr, 13 Colorado: Compo St. 1921, § 4901 (recorded 
CuI. 638 (offeror not connected with deed as instnlment not duly pro\'ed or acknowledged; 
grantee may account for non-production by certified copy may be .. prayed or acknowl-
declaring it not within his control; under edged" \\;th same effect as original, but" such 
statute); 1862, Pierce v. Wallace, 18 Cal. 165, certified copy so proved" is not admissible for 
170 (offeror of deed to predecessor; loss re- any person .. except upon satisfactory proof 
quired to be sbown by search among grantee's that the original thereof has been lost or de-
papers, etc.); 1862, Lawrence~. Pulton, 19 Cal. strayed, or is beyond his power to produce ") ; 
tl83. 689 (offeror of deed to his b'rantor made § 4903 (duly recorded instrument in writing. 
aflidavit of non-possession, but by other testi- provable by the record or a transcript, "upon 
mony made it probable that his grantor had aflida\'it of the party desiring to use the same 
it; held insufficient to exempt); 1864, Hicks that the original thereof is not in his posses8ioll 
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or power to produce "); ~ SUI (recorder's insane persons. and certain recorded deeds 
certified copy of "all pupers tiled" and of defectively IIckllowledged, provable by cerli-
records, admissible); § 5052 (certified copy of fied copy): § 3238 (recorded deed by foreign 
certificate of sale by trustee under trust deed, corporation of land in Delaware, provable by 
c.dmissible) ; § 4007 (instruments affecting certified copy); § :lSS7 (recorded chancery 
real estate in this State and executed before a bond etc., prom hie by certified copy "upon 
notary in another U. S. Slaw or Territory; proof of loss of the original "). 
[certified] copy admissible, "in case of the loss Florida: Const. 1887, Art. XVI. § 21 ("any 
of the original "); § 5094 (chattel mortgages: deed or mortgage" iR pro\'uble by certified eopy 
eounty recorder's certified copy of record, of the record, .. prO\;ded it be made to appear 
admissible on affida\;t that the original is that the originnl is not within the custody 
lost or not in the power of the person to pro- or control of the pnrty offering such copy"); 
duce it) : C. C. P. 391 (evidence of contents Rev. G. 8. 1919, § 2720 (" deed, cOIl\'cynnce 
of a writing, "other than the writing", may be paper. or instrument of writing". lawfully 
admitted "when the original has been recorded recorded in a public office of this State or a 
and a eert.ified copy of the record is made evi- county, provable by certified copy; but this 
denee by statute "); 1874, Sullivan v. Hense, shall not prevcnt the Court from requiring 
2 Colo. 424. 432 (statute construed as to the the original to be produced or accounted for, 
affida\;ts necessary); 1889, Coleman v. "if the same shall be deemed necessary or 
Davis, 13 Colo. 98, 21 Pac. 1018 (proof of proper for the attainment of justice "); 
loss is not necessary; the statutory rl'quire- § 1036 (suits on official bonds, etc.; quoted pos/, 
ment suffices). § 1680); 1889, Bell v. Kendrick, 25 Fill. 778, 

Columbia (District): Code 1919, § 1071 6 So. 868 (under Const. 1887, Art. XVI. § 21, 
(duly recorded deed or other instrument. not the custody and control of the original must 
testamentary, is provnble by certified copy); first be accounted for); 1908, Florida Finance 
§ 519 (" the record or a COI>Y thereof of any Co. v. Sheffield. 56 Fla. 285, 48 So. 42 (same). 
deed recorded", but defective, and covered Georoia: Re\·. Code 1910. § 5798 (record ill 
by curative acts, is admissible). public office, promble by certified copy); 

Connecticut: Gon. St. 1918, § 1306 (certi- § 5799 (such copies to be secondary only, for 
fied copy of recorded tax-collector's deed, .. such documents as by law properly remain 
admissible); § .319 (recorded survey-map, in the possl)ssion of the party"): § 5806 ("if 
provable by t\'wn-c1erk's certified cop~'); the original of any paper properly registered 
1808, Talcott v. Goodwin, 3 Day 264 (produc- is lost or destroyed", it is prombl€.' by certi-
tion not required of deeds to predecessor- fied copy): § 4212 (on loss or destruction of 
grantees; but rcquired of grantees themselves, original of duly recorded deed, copy from reg-
and here of the grantee's assignce in bank- istry admissible,; § 6299. Court Rule 40 
ruptcy); 11>14, CUnningham t'. Tracy, 1 Conn. (party's oath stating" his belief of the loss or 
252 (produetion by ordiu:.ry grantee of deeds destruction of the original and that it is not 
to predecessor, not required, the custom having in his possession, power, or custody", sufficient); 
been for the grantee not to take his deed; § 6300 (for a grant, the party's oath may state 
but production required of deeds to the party that" the original is not in his JJower or pos-
himself. or, as I.ere. to the ancestor of one session, and that he knows not where it is"); 
claiming by inheritance); IS15, Phelps v. IS51, Be"erly v. Burke, 9 Ga. 440, 445 ("copy-
Foot, 1 COlin. as;, 300 (production by in- deed" to be "treated as the original"); 1851, 
dorser of deed to maker of note. not required, Ratteree v. Nelson, 10 Ga. 439, 441 (by rule 
a.~ being" not in his power "): 1842, Clark v. of Court, the original must be sworn to as 
Mix, 15 Conn. 152, 161, 174 (deed of person- lost or destroyed and outof the party's power); 
alty in probate records; production not re- 1854, Marshall v. Morris, 16 Ga. 368, 372 
quired): 1847. Kelsey v. Hanmer, 18 Conn. (original to he accounted for); 1858. Morgan 
311, 318 (like CUllningham t'. Tracy); 1856, tl. Jones, 24 Gn. 155, 161 (same); 1858, Church-
Bolton r. Cummings, 25 Conn. 410. 421 (gen- ill v. Corker, 25 Ga. 479, 490 semble (same for a 
eral rule as abo\'e; but also declaring pro- probated will); 1859, Sutton v. McLoud, 26 
duction necessary for a deed to the opponent; Ga. 637, 641 (original required); 1859, Brook-
see quotation allie, § 1224); 1902, Cunning- ing v. Dearmond, 27 Ga. 58. 61 (same); 1874, 
ham v. Cunninghc..m, 7[, Conn. 64, 52 Atl. Hadley v. Bean, 53 Ga. 685, 688 (must show 
318 (certified copy of deed to defendant, ad- loss or destruction or failure to ohtain; bere 
mitted for plaintiff, there being no specific also notice to opponent required); IS97, 
objection us to the nOll-production of the orig- Woods 11. Stllte, 101 Ga. 526, 28 S. E. 970 (orig-
inal). inal must be nccounted for); 1898, Hayden 

Delaware: Ri)v. St. 1915, § 1388 (county 1>. Mitchell, 103 Ga. 431, 30 S. E. 287 (certi-
deed-recorder's record, or certified copy, of fied copy of marriage-contract, admissible 
any instrument authorized by law to be re- after accounting for original); 19oo, Smith 
(·orded. v.dmissible); § 3215 (deeds of land: v. Coker, 110 Ga. 650, 36 S. E. 105 (statute 
"the said record or nn office copy thereof shall not satisfied on the facts); 1903, Cox v. Me-
be sufficient e\'idence"); §§ 3202, 3203, 3213. Donald, 118 Ga. 414, 45 S. E. 401 {Rule 42 of 
3214 (reeorded deeds of trustees of married the superior courts, providing that the party's 
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oath of loss. etc., shall be" a sufficient foundB- statute applied): 1804. I'rett~'tIlan 1'. Watson. 
tion" for a copy applies only to instruments .:34 III. 175 (statuto of 1861 applied); 186u. 
"between the parties litigant ", being in dero- Bowman t'. Wettig, ao III. 416. 421 (statute 
gation of the common-law practice; Rule 42 applied) ; 1860. Deininger r. McConnel, -11 
nnd Code § 3630 compared); 1900. Dower u. 111. 227, :!3:! (affidadt: statute applied); 
Cohen. 126 Ga. 35. 5-1 S. E. 918 (deed: search lS69. :-:ewman t'. Cobleigh. 52 III. aS7 (under 
held not sufficient on the facts, under Code the statute, a showing of ~ean'h mane i~ nOI 
§ 3630); 1906, Patterson ~. Drake. 126 Ga. I:eeessary); ISia. nil'hley I'. Farrell. tiO 1lI. 
478. 55 S. E. 175 (Cox v. McDonald, supra, :!6-t (burnt records; los~ of dced,; sufficiently 
followed. as to the trial Court's discretion). shown); 1874. Dowden I'. Wilson. 71 III. 

Hawaii: Re\·. L. 1915, § 3117 ("the rec- 48.). 4Si (principle applied to note and mort-
ord of an instrument duly recorded. or a gageon foreclosure); ISSU. Hardingt·. Forsythe. 
transcript thereof duly certified ", may be read 99 Ill. 312. a24. :l:!S (proof of contents of deed 
"with the like force and effect as the original not accounted for. exduded): IS08. Scott /'. 
instrument"). Ba.~sett. 174 III. a90, 51 ~. E. 5i7 ("not in the 

Idaho: ('ornp. St. 10l9. § i9G9 (lik~ Cal. power". applied); 1899. !!)OO. Scott v. B:t.~-
C. C. P. § 11151 as amended in ISi4); § i9iO sett. li4 III. 390, 51 ~. E. 577, 57 111. S:35 
(writing it.~elf must be Jlroduced. except when (sufficiency of party's affida\'it): 1I!02. Gl,,~ 
it is recorded and a certified copy is made r. Cary. 194 III. 214. 62 N. E. 5.;5 (affidavit 
evidence by statute). held suffi('ient); 1!J02. 8('ott r. BaHsett, !!).j 

Il/irlOis: Rev. St. 1874, ". :10. § 35 ("If it III. 002. 62 N. E. 914 (collecth'e affidavit Iwld 
shall appear to the satisfaction of th~ Court deficient); Hl05. Baltimore & O. S. W. R. 
that the original deed so acknowledged or CO. I'. Brubaker, 217 III. 40:!. 75 ~. E. 52:! 
provcd and recorded. is lost. or not in the jlo\wr (evidcII('e Il!'ld insufficient); 1900. Tucker r. 
of the party wishing to usc it ", a certified copy DIIII"3n. 2:14 111.453, i9 :-:. E. 61a (proof held 
is admissible); § 36 (" Whene\'er upon thl: insufficient); 190G. People I'. \\,il'lller$. 22.'; 
trinl of 3ny cause at law or in equity in this III. 17, l;0 N. E. 45 (plat of an addition. from 
State. any party to said cause, or his agl'nt or the recorder's office; under Hev. St. c. :30. 
attorney in his behalf. shall, orally in court, or § 35, and c. 109. § 2, SlIpra, the original mu~t 
by affida\;t to be filed in said cause, t~stify be shown not to be within the offeror's con-
and state under oath that the original" of any tro\); 1910. Burke r. Glos. 244 III. 627. !11 
instrument affecting land. duly recorded, "is ~. E. 701 (affidavit omitting the pro\'iso "not 
lost or not in the power of the party wishing intentionally destroyed" etc., held illsuffi-
to use it on the trial of said cause. and that to C'ient); 1911. Ellison v. Gloe, 248 Ill. 2i5, 9:~ 
the best of his knowledge said original deed ~. E. 763 (collecti\'e affida\'it applying to each 
was not intentionally destro~'ed or in any man- deed held sufficient). 
ncr disposed of for the purpose of introducing a Indiana: Burns' Ann. St. 1914, § 478 
copy thereof in place of the original". the rec- (record of "deeds and other instrumellt~", 
ord or recorder's certified copy is admissi- provable by keepe:>r's attested copy under 
ble); c. 95. § 5 (chattel mortgages. duly rc- seal): § 3988 (certain deeds executed more:> 
corded. pro\'able like eonveyances of land); than 20 years before:> dat.e of Act [Feb. 28. 
c. 109. §§ 2. 11 (so for plats of subdh;sions 18571 and recorded in wrong count~·. pro vahle 
recorded): St. 1897. :\1ay 1, § 39 (certified b~' eertified eop~'); § 83SS (reeorded appren-
copy of an original certificate of registered tice's indenture, pro\'able by certified copy); 
title, admissible); § 58 (" in the event of a § 3993 (sulne for recorded power of attorney 
dUPlicate certificatll of title being lost, mislaid, to convey land); §§ 5830. 5836. 5848 (same 
or destroyed", the registrar may issue a certi- for deeds re-recorded on change of county 
fied copy of the original in his office. and" such boundaries or creation of new county); § 9499 
certified copy shall stand in the place of and (same for certain re-recorded deed.); 1838. 
hll\'e like eff~ct" 3S th~ missing duplicate Bowser 1). Warren, 4 Blackf. 522, 52i (original 
certificate): 1840. Irving r. Brownel1. 11 III. required only" if the deed is made to the party 
402.415 ("not in the power"; statute applied) ; who relies upon it, or may be presumed from 
1851, Newsom I'. I.uster. 1:3111. li5. 180 (under its character to be in his keeping"): 1839. 
ststute of 1845. party's affida\'it is not nec- Rucker t·. M'Neely. 5 B1ackf. 123 (grantee 
essary; any kind of evidence suffices. in offering record; admitted after proof of deed's 
Court's discretion); 1858, Booth r. Cook. loss); 1839. Dixon v. Doe. 5 Blackf. 107 (non-
20 Ill. 130 (an affida\it in general terms that it grantee offering record of deed; admittlld 
is "not in his power" to produce is insufficient: ";thont accounting for original) ; 1840. 
diligent inquiry (lnd reasonable efforts to pro- Doe r. ITolme •. 5 Black£. :H9 (same): 1842. 
duce must be shown in detail); 1858, Roberts Foresman t·. :\larsh. 6 id. 285 (general prin-
v. Haskell, 20 III. 59 (same); 1859, Hanson r. ciple rcpcaten); 1843. Daniels t'. Ston('. 
Armstrong, 22 III. 442. 445 ( .. not in the power"; 5 Black£. 450 (5ame); 1850. Pierson v. Doe. 2 
statute applied); 1861, Dickinson r. Breeden, Ind. 123 (deeds of plaintiff's title; copic~ 
25 III. 186 (grantee's residence appearing, his allowed): 1860. Lyon ,". Perry, 14 Ind. 515 
deposition should be taken as to loss. etc.): (original not required); 1800, Morehouse 1'. 

1863, Pardee 1.'. Lindley, 31 III. 174 (affidavit; Potter, 15 Ind. 4i7 (record-cop~' of mortgage; 
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expressly decided that under the ,tatute it is 
immaterial whether the original is or is not 
in the hands of the off..ror); 1865. Winship 
ll. Clendenning. 24 Ind. 4:,9. 4·1:1 (.ame); 18i2. 
Bowers r. Van Winkle. ·11 Ind. 4:32. 4:l5 (orig
inal not required); I!:>i·l. Patterson t·. Dallll..~. 
46 Ind. 41; (~ame); 18i6. A hshire r. State. 5:3 
Ind. 64. 65 (same); IS8S. State r. Davi~. 11 i 
Ind. 30i. ao X. E. 159. semble (unrecorded 
deed; original required); IS91. Adams ". 
Buhler. 131 Ind. fiG. ao N. E. 8S:3 (mechanic'~ 
lien notioe re('orded in the wrong hook; oriR
inal re(luired). 

10lea: Code IS9i. § 4G:IO. Compo Co 191!). 
§ t:lai (" any instrument" rer:orded in puhlic 
office by authority of law is provahlc by the 
record or duly authenticated ('opY, "whencvcr. 
hy the party's own oath fir otherwise. the 
"ri~inal i~ ~hown to be lo:'t, or not belonging 
to the party wishing til t!>;e the same. Ill,r 
within hi~ c(JIltrol "): ISGi. Williams t·. Heath. 
~2 la. 510 (original to he aceountcd for; tIll' 
faet thut the deed is to unother than thc of-
feror d"e~ not of it..clf suffice); IS6S. Ackley 
c. ~exton. 24 lao :320 (statute applied); 18il. 
Byiugt1)u 1'. Oukf-:. :-12 la. 4S~ (:.;ame): 187:). 
Searf t. Patterson. 3i Ia. 50:l. 51a (same): 
ISi6. i\IcXiehols r. Wilson. ·12 In. :lS5. :ma 
(posscssi'JIl by offeror's brother. within con
trol of Court. hut not suhpnmaed or re(IUestC'd 
to produce: copy allowed); 18i6. Ingle , .. 
. Tones. 4:l Ia. !!86. 290 (offeror no(. in contr"l. 
on the fact.s); 1879. Olleman C. Kilgore. ::i:? 
Ia. 38. 2 N. W. 612 (offC'ror not iii control. on 
the facts); 1881. Bixby [ .. Carskaddon. 55 Ia. 
5aa. 5ai. 8 X. W. 354 (deeds exeruted to third 
persons; Court may presume them not in 
offeror's control): IS84. Jaffrey ... Thompson. 
65 Ia. a2:3. 325. :?1 :\. W. (l59 (excluding copy 
of mortgage not accounted for): li'86. Laird 
t .. Kilbourne. 70 Ia. 8a. 85. :lO N. \\". 9 (deed 
shown unavailable on thc fact.s); 1886. State 
t. Penny. 70 Ia. 190. ao X. W. 5Gl (chntt~1 
mortgage to prosecuting witne~s; that he did 
not have possession. insufficient); 1890. Col
lins 1l. Nalleau. i9 Ia. 626. 629. 43 X. W. 284. 
44 N. W. 904 (re-record in another county 
from certified copy; originnl instrument need 
not be accounted for); 1890. Kreuger ['. Walker 
80 Ia. 733. 735.45 N. \Y. 8i1 (deeds sufficiently 
accounted for); 1891. RC'a's AssignmC'nt. 8:? 
Ia. 231. 234. 48 N. W. 78 (mortgage sufficiently 
accounted for); 18!)1. Kenosha Stove ('0. !'. 

Shedd. 82 Ia. 540. 545. 48 N. W. 93:3 {con
\'oyances not in offeror's control; copies suf
ficient}; 1894. !VlcCollister r. Yard. 90 In. 
621. 633. 59 N. W. 47i (deC'd of adoption; 
not shown unavailablc on the facts); 1898. 
Independent School Dist. V. Hewitt. 105 Ill. 
663, 75 N. W. 497 (statute applied; original; 
to be accounted lor); 1900. Hall 1'. Cardell. 
111 In. 206. 82 N. W. 503 (original suffirientl~' 
shown not in party's control). 

Kansas: Gen. St. 1915. § i2i:3 (record of 
"all papers authorized or re'luircd by law to 
he filed or recorded", admiS!;ible if .. the orig-

• 

inal is not in the possession or is not nnder tho 
control of the part;)." desiring to use the same .• ); 
G. S. 1915. § 20i7. G. S. 1868. C. 22, § 27 (rt,
rorded instmment~ .. conveying or affe('tin;: 
real estate ", provable by ccrtified ropy 
.. Upon proof of the loss or destruction of 
the originnl instrument. or thnt it is not 
under the control of the person desiring to 
usc the samc": instrument:; recorded in 
other States for 10 yenrs. and affecting land 
in thi~ Stnte. provable by certified copy. \\ith
out mention of such sho\\ing); G. S. 1915. 
§§ 20i8-8:l. G. S. 1868. C. 22. § 28 (instruments 
defecth'ely acknowledged or recorded \)('forc 
pURsage of this act. pro\'able by re(;ord or duly 
uutiwnticatcd copy thereof. when "the ori~. 
inal is shown to be lost. or not belonging to 
the p:lrty wiRhin~ to use the same. or not within 
his control"); G. S. 1915. § 2084. St. 190.;. 
('. :l24. ~ 1 (deferth'ply acknowledged or rp· 
l'orded instruments. on record for 10 ye'lr~. 
provable hy record or duly authenticated copy . 
.. wit.hout requiring the original instrument to 
I){' prorlu('C'd or accounted for "); ISill. Wil
limns ~. Hill. 16 Kans. 23 (statutory Hhowing 
~lIffieicnt, as \)(,ing le~s than the "ommon-Iaw 
rcquirement); IS90. Stratton V. Hawks. 4:1 
Kans. 5:18. 2a Pac .. S91 (the proof of the orig
inal's not being in possession or under con
trol is sufficient if .. to the satisfaction of the 
Court "); 1891. McLean D. \VI)bstcr. 45 KanF . 
044. 26 Pnc. 10 (deed to ad"erse parties. Prl~ 
>Ullled not in the possession or control of the 
proponent); IS9a. Eby r. Winters. 51 Kans. 
777. 78a, 33 Pac. 471. (delivery to opponent. 
,;ufficient to exempt); InOI. );eosho V. 1. 
Co. 1'. Hannum. 63 l\an~. (\21. 66 Pac. 631 
(statute applied). 

Kelltucky: Stats. HH5. § 519 (" certified 
copics of all instrument~ legally recorded ~hall 
he • prima facie' C\'idellce "); § 1638 (instru
ment duly registered out of the U. S .. pro\'able 
by the keeper's attested copy); 1814. Ghol
son V. Lefevre. Litt. ScI. C. 191 (original not re
quired of Virginia grant. under statute); 1814. 
Wells V. Wilson, 3 Bibb 264, 265 (c,Jpy admis
~ihle from one not n party to t he deed; other 
cases left undetermined); 1811>, Tebbs r. 
White. 4 Bibb 42 (eopy admissible in all cases; 
here offered by the \"endp.£! of the grantee); 
1820. Hood v. Mathers. 2 A. K. Marsh. 553. 
558 (original not required); 1821. Brooks r. 
Clay, 3 A. K. Marsh. 545. 548. semble (same) ; 
18.12, Griffith r. Huston. 7 J. J. Marsh. :l85. 
aB6 (COpy offered by grantee; original reo 
quired); 1838. King v. Mims, i Dana 26i. 269 
(Virginia deed; original not required); 1853. 
Dickerson V. Talbot. 14 B. Monr. 60. 67 
(original required; but here the deed had not 
been legally recorded). 

Loui.~iana: in the statutes of this State. it 
is somewhat difficult. for those not familiar 
with the theon' of the French law and its -phraseology. to discriminate between the 
provisions bearing on th-l present principle 
and those dealing \\itb the rules of certified 
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ropies to prove the original's exccution: the an action for ~en·i..cs rendered to an alleged 
~tatutes havc therdore been set out once only, agent of the defendant); l!)01. Egan ~. Horri-
under the latter head. pOS/, § Hi51: compar,' gan, 96 :\Ie. 46. 51 At!. 246 (grantee rule ap-
also the ('ase~ on notarinl ncts, P08t, § 1240. plied). 
and the 'tatutc on lost document.,; in gcnern! .llarylllnd: Ann. Code 1914, Art. 35, § 42 
(afl/r. § 1195). (I) The following "C<'1ll to apply (nny instrument required. by law of Stnte or 
He\·. Ch·. Code 1920, § 2279: 1827, Coleman country where executed. to be registered, and 
r. Breaud. 6 :\lo.rt. N. s. 407. 40S (production lawfully rt'gistered. is provahle by the keeper's 
required; here of a Telllll'SSee deed): 1829. certified eopy); § 56 (land-office commission-
u,wis v Beatty. 8 :\lnrt. N. s. 287. 289 (same; er':; certified COpy of extract of deed trans-
Georgia dced): 1839. .Johnstoll v. Cox. 1:J mitted by court clerk. admissible if the original 
La. 5:J6. 537 (statute applied): 1843, Wells deed and record nre lost or destroyed); Art. 
r. :\lc:\ln.-(cr. 5 Hoh. La. 154. semble (original 21. § 28 (recorded contract for conveyance of 
required): 1851. Winston t·. Premst. 6 Ln. real estate provable by certified copy as fully 
An. 164 (deed; loss nr)t sufficiently show II) ; as for deed); 1800, Gittings v. Hall. 1 H. & J. 
1&54, Hali r. Acklen, 9 La. An. 219. 221 (war- 14, 18 (copy of a deed not requiring enrol-
rllllt; loss sufficiently shown); 1857, Peace ment, not rereh'able without express proof of 
r. Head. 12 La. An. 5S2 (instrument sufficiently loss. etc.): 1804. Cheney c. Watkins, ib. 527. 
_hown to be lost): 1858, Lawrence v. Burris. 532 (same). 
13 La. An. G11 (deed: loss not sufficiently .lJCUisachusella: Gen. L. 1920. c. 114. § 0\ 
shown): lioI7S. Sharkey 1'. Bankston. 30 La. (cemettlry Conveyances recorded by the cor-
An. 891 (judgment; ioss sufficiently shown). poration. pro\'able by certified copy like regis-
(2) The fr,\lowing apply He\·. Ch'. Code, § 2280: tered deeds); c. 185, § 54 (the owner's dupli-
1047. Sexton I'. McGill. 2 La. An. 190, 195 cate certificate of registered title, and a cerli. 
(original tf) hl' accounted [or): 18408. Lacey fied copy of the original certifirllte on file. is 
r. :\ewl.ort. :l La. An. 227 (statute applied) : admissible); c. 185, § III (" if a dupli('ate 
IS5:I. Beche 1'. ~IcXeill. 8 La. An. 130 (§ 2280 certificate is lost or destroyed. or cannot be 
docs not apply to destroyed instruments); produced by a grantee. heir, devi~ee. a:;~ignee. 
1859. Andrew t'. Keenan, 14 La .. '\11. 705 (stat- or other person applying for the entry of a new 
ute applied; Ci\,. C. § 2280): 1877, Ticknor certificate to him or for the regbtratioll of 
r. Clllhollll. 2!) La. An. 277 (same). (3) The any instrument". a new duplicate may be 
following uppl~' He\·. Ch·. C. § 2268: 1893. issued. which shall .. thereafter be regarded aN 
Chambers r. Haney. 45 La. An. 447, 450, 12 the original duplicate for all the purposes of 
So. 621 (on the theory of a copy of a copy, pro- this chapter"); 1828, Eaton v. Campbell. 
duction r(''luired). (4) The following require 7 Pick. 10 (grantee need not produce originals 
the production of an original not being a of deeds prior to that made to himself: ~ee 
"public act": 1818. Leggo r. N. O. C. & B. quotation an/c. § 1224); 1829. Poignand r. 
Co., 3 La. An. las: 1856. Boykin v. Wright. Smith, 8 Pick. 272. 277 (mortgage belonging 
11 Ln. An. 531. 53:~; 1857, Knigbt 1'. Knight. to an assignee; original to be accounted for): 
12 La. An. :I!J6; 1884. Hotard v. H. Co., 36 1832. Burghardt v. Turner, 12 Pick. 534. 538 
La. An. 450. 451. (rule or Eaton v. Campbell applicable to a 

Maille: He\'. S1. 1916. r·. 87. § 131 (in deed made to a common ancestor, there being 
actions affecting realty. IlttE'sted copies of a no reason to attribute possession of it to ODe 
~corded deed are admissible. when the offeror party rather than the other); 1833, Scanlan 
is Dot grantee nor heir nor .. justifies as ser- t. Wright, 13 Pick. 523, 527 (rule applicable 
vant" thereof): c. 12. § 19 (certain tO\\ n pro- e\'en where the prior grantee is within the juris-
prietor's records. depOsited "ith Maine His- diction; production is required only where 
torical Society. provable by register of deeds' tho person pro~ing the deed is himself the 
certified transcript); c. 14. § :18 (certain In- grantee or some one who must be presumed to 
dian deeds. recorded with Penohscot county have the deed); 1834, Ward v. Fuller, 15 Pick. 
register of deeds. provllble by copy attested 185, 187 (general principle as above); 1853. 
by Indian agent or register of deeds); 1831. Blanchard~. Young, 11 Cush. 341, 345 (Ilame; 
Woodman v. Coolbroth. i Green!. 181. 185 applied, in an issue of a conveyance in fraud 
(grantee rule. ns in Massachusetts: even of the defendant's creditors, to the defendant's 
though the original was in fact in the posses- deeds to third persons); 1854, Com. v. Emery. 
sion of the offeror of the office-copy. production 2 Gray SO (charge of being a common seUer: 
not required of non-grantee); 1833 .. Knox v. to prove the defendant's ownership of the 
Silloway, 1 Fair!. 201. 216 (appro\'ing the premises, the district attorney offered a regis-
preceding case); 1834. Kent v. Weld. 2 Fairf. trar's cOpy of Ii deed to the defendant; ex-
459 (same. but thi~. semble, is allowable. under eluded, the original being obtainable by notify-
Court Hule 34. only" in actions touching the ing the opponent; quoted ante, § 1224); 1854, 
realty", .. when the party offering such office- Bourne v. Boston. 2 Gray 494 (following Com. 
copy in evidence is not a !,larty to the deed, v. Emery; to prove the plaintiff a resident of 
nor claims as heir, nor justifies as servant of Boston. copies of deeds in which the plaintiff 
the grantee or his hl'irs": not applicable. was grantee. offered by the defendant, were 
therefore, to a recorded power of attorney in excluded): 1856. Pierce D. Gray, 7 Gray 6; 

815 



§ 1225 DOCUMENTARY ORIGINALS (CHAP, 

(rule applied to mortgages of personalty re
corded); 1863. Barnard v. Crosby. 6 All. 
327. 331 (same); 1863. Thacher v. Phinney. 
7 All. 146. 148 (rule applied to admit a copy of 
a deed to the defendant's grantor. offered by 
the plaintiff); 1870. Samuel I). Borrowscale. 
104 Mass. 207. 209 (rule applied); 1870. 
Stockwell v. Silloway. 105 Mass. 517 (same): 
1878. Draper v. Hatfield. 124 Mass. 53. 56 
(copies of deeds to the opponent. excluded. 
because no notice had been given). 

Michigan: Compo L. 1915. §§ 11696. 
11697. 11727. 11728. 11741. 11775. 11778. 
11783. 12508. 12509. 1251 7 t" conveyances nnd 
other instruments" lawfully recorded arc 
provable by the register's certified copy; ::.150 
certain defectively recorded ones) ; 1863. 
Brown I). Cady, 10 Mich. 535. 538 (record 
not admissible unless lawfully recorded); 
1889. People V. Swetland. 77 Mich. 53. 56. 
43 N. W. 779 (forgery of a discharge of mort
gage; record not admissible till original ac
counted for, "when the question of the forgery 
of th~ original instrument is in issue either in 
a criminal 01' ch'il suit"). 

Minne8ota: Gen. St. 1913. § 8456 (instru
ment authorized to he recorded and duly ac
knowledged or proved. pro"able by record 
or register's certified COpy); §§ 6903. 
6907 (registration of title; similar to the llli
n\lis act 8upra; provision made for using cer
tified copies of the certificate of title and also 
of deeds. etc" filed with the registrar. etc.) ; 
1866. Winona I). Huff. 11 Minn. 119. 127 (map 
of dedication recorded: loss of t",_'ord and of 
original map required to be shown); 1885. 
Gaston I). Merriam. 33 Minn. 271. 275. 22 N. 
W. 614 (\oss of original sufficiently shown). 

ltIis8iasippi: Code HI06. § 1954. Hem. 
I 1614 (copies of record of "all instruments 
of "riting which by the laws of any foreign 
country may be admitted to record upon ac
knowledgment or proof thereof ", duly certi
fied. admissible; but if execution is disputed 
on oath. "the original shall be produced or its 
absence accoun ted for before such copy shall 
be read in evidence "): Code § 1955. Hem. 
§ 1615 (same for instrument" required or 
perlilitted to be" recorded in U. S. State or 
Territory or District of Columbia): Code 
§ 1956, Hem. § 1616 (same for instrument 
"required or permitted to be" recorded in 
this State); 1844. Haydon v. Moore. 1 Sm. &: 
M. 605 (original statute. requiring production 
of deed, applied); 1845. Chaplain I). Briscoe. 
5 Sm. &: M. 189 (same); 1846. Harmon ~. 
James, 7 Sm. &: M. Ill. 118 (same); here a 
statute of 1844. abolishing tbp. n'lcessity of 
production. as above. became applicable in' 
the later cases; 1848, Thomas V. Bank. 9 
Sm. &: M. 201 (original of a document not re
quired to be recorded must be produced): 
1860. Davis I). Rhodes. 39 Miss. 152. 156 
C~ltme, for document not recorded according 
to law). 

recorded instruments "conveying or affecting 
real estate", provable by certified copy when 
"it shall be shown to the Court by the oath or 
affidavit of the party wishing to use the same. 
or of anyone knowing the fact. that such in
strument is lost or not within the power of the 
party wishing to use the same ") ; § 2216 
(duly recorded instrument! dealing ,\\;th mili
tary-bounty lands ill this State. executed out 
of the State but if! the U. S .• provahle by cer
tified copy "upon proof of the loss or destruc
tion of the original instrument "): § 5399 
(certain ancient documents recorded 30 years 
before March 21'. 1874. provable by certified 
copy if it appears "by oath or affida"it 01 
the party wishing to lise the same. or of Bny 
one knowing the fact. that such instrument is 
lost or not within the power of the party \\;9h
ing to use the snme •• ); § 5379 (any "bond. 
contract. or other instrument ", for which 
provision for recording has been made. pro\,
able by certified copy when the original is 
"lost or not within the control of the party 
wishing to uS<! the same"): § 5394 (certified 
copy of duly rccorded marriage contract. ad
missible. when the original" is lost or is not in 
the power of the party wishing to use it ") : 
§§ 5357. 5359 (conveyances. grants. records. 
etc., under French or Spanish government. 
deposited with recorder of land-titles or couaty 
recorder. provable by his certified copy" with 
like effect as the original"); § 5360 (when it 
appears that the original of such document!!. 
after deposit and record. "cannot be found 
therein. or has been lost or destroyed. or that 
neither the original nor a duly certified copy 
thereof can be obtained hy the parties wishing 
to use it. a copy of the record of such original. 
duly certified by the officer having charge of 
such record. shall be received "); § 5365 
(where certain instruments not so recorded as 
ordinarily to be admissible are made admissible 
by lapse of time, etc.. a certified copy is ad
missible if the original "has been lost or de
stroyed. or is not in the power of the party who 
wiahes to use it ") ; ~ 5366 (where deed has been 
recorded more than :l() )lears. though not duly 
acknowledged. etc .. and has been later duly 
proved and read on trial. then Mter loss or de
struction of original, a copY. preserved in bill 
of exceptions contained in transcript filed in 
certain courts. is admissible when certified 
under seal of clerk of proper court); § 9285 
(county recorder'S certified copy of recorded 
plat. admissible): 1851. Walker I). Newhouse. 
14 Mo. 373, 377 (deed to a third person: "in 
most cases", perhaps. effcrts to procure would 
be required; here not. on the facts): 1851. 
Bosworth v. Bryan. 14 Mo. 575. 577 ldeed to 
offeror's predecessor; copy allowed on proof 
of loss): 1858. Barton I). Murrain. 27 Mo. 
235. 238 (ordinarily. if original is presumed 
to be in a third person's hands. not even the 
preliminary oath is necessary: if the deed 
deals with military-bounty land and is other-

Muaouri: Rev. St. 1919, § 2208 (duly wise insufficiently recorded. then loss must be 

816 

, 



§§ 1177-1282) PRODUCTION NOT FEASIBLE § 1225 
• 

ehown): 1867, Attwell v. Lynch, 39 Mo. 5UI Mont. 370, 371 (mining location: <!ertified 
(original not account(!d for; copy excluded); copy ad.mitted \\;thout rcquiring loss to be 
1867, Boyce v. Mooney, 40 Mo. 1M (deed to shown); 1886, Garfield M. &: M. Co. v. Ham-
truet<!cs-plaintiffs under a marriage-contract; mer, 6 Mont. 52, 64. 8 Pac. 153 (<!ertificd 
original not presumed out of their power); copy of recorded mining declaration and of 
18iO, Christy v. Kavanagh, 45 1\-10. 3i5 (loss deed. admis;.ible \\;thout accounting for orig-
not sufficiently shown on the facts; trial inal) ; 188!!. Flick 11. Gold Hill &: L. M. M. 
Court's :liscretion should control) ; 18i2, Co" 8 Mont. 298, 304, 20 Pac. 801 (principle 
Strain 1'. Murphy, 49 Mo. 331. 340 (original of preceding cases npproved); 1894, Manhat-
~ufficiently accounted for): 1812, Crispen v. tan 1\-1. Co. v. Sweteland. 14 Mont. 269, 36 
Hannavan, 50 Mo. 415, 418 (military-bounty Pac. 84 (originuls required; repudiating the 
land; loss or destruction must he shown); two earlier rulings above; compare the Cali-
18i4, Totten r. James, 55 Mo. 494, 496 (trans- forma rulings wpra). 
fer of military-bounty land made in conform- Nebr~ka: Rev. St. 1922, § 5609 (record of 
ity to home law; original must be shown deed or certified cOpy, admi~sihle .. whenever. 
lost or df)stroyed); 1875, Tully v. Canfield, by the party's oath or other\\;sc, the original 
60 Mo. 99 (overruling the preceding case: is known to be lost. or not belonging to the 
original need not be shown lost or destroyr.d; party wishing to use the same. nor within his 
except for tran8fers made in another State control") ; 1880. Delaney D. Errickson. 10 
arcording to itb law); 1877. Sims 1). Gray, 66 Nebr. 492, 500, 6 N. W. 600 (deed to offeror's 
Mo. 61:$. 615 (administrator's deed in of- grantor; presumed not in his possession, and 
feror's control; certified copy excluded); need not be aecounted for); 1888. Fremont E. 
1880, Crispen 11. Hannav:m, i2 1\10. 548, 554 &: M. V. R. Co. D. Mariey. 25 Nebr. 138, 145, 
(certified copies of deeds defecth'elyacknowl- 40 N. W. 948 (use of record-copies to (!stablish 
edged but reeorded 30 years; original must title is in discretion of trial Court); 1889. 
be shown lost or destroyed. hy implication of HaH v. Aitkin, 25 Nebr. 360, 363. 41 N. W. 
the statute); 1882, Boogher r. Neece. 75 Mo. 192 (mortgage filed: production not required) ; 
383, 385 (deed properly acknowledged out of 1889, Buck r. Gage, 27 Nebr. 360. 41 N. W. 
the Stat(! but in conformity to home law; 192 (deeds not to the offeror; statute presumed 
ruffieient to show original not within offeror's satisfied by proof to the Court below); 1892. 
power); 1885, Addis v. Graham. 88 Mo. 197, Rupert v. Penner, 35 Nehr. 581. 591, 53 N. W. 
202 (deed shown lost); 1887, Dollarhide D. 598 (in trial Court's discretion to require pro-
Parks. 92 Mo. 178. 186.5 S. W. 3 (deed shown duction of original deeds. in ejectment suits). 
lost); 1887, Hl'.mmond r. Johnston, 93 Mo. Nerada: Rev. L. 1912, § 1044 (oo convey-
198, 20i, 6 S. W. 83 (under Stats. § 2395. ance, or other instrument cOIl\'e);ng or affect-
the original of a re~orded sheriff's deed need ing real estate", duly recorded. pro\'able by 
not be accounted for); 1893, Frank D. Reuter, certified COpy); §§ 1100. 1636. 2424, 2429. 
116 Mo. 517, 521.22 S. W. 812 tdeed must be 2432, 2461. 2473, 24i5 (mining; sundry con-
accounted for); 1893. Hunt r. Selleck, U8 tracts, claims, transfers. etc .. pro\'able by cer-
Mo. 588 • .593, 24 S. W. 213 (same); 1898, tified copy); § 5414 (recorded conveyances 
Cazier 1'. Hinchey. 143 Mo. 203. H S. W. 1052. of realty; like Cal. C. C. P. § 1951): § 5417 
,tmble (widow proving husband's chain of (original need not be produced when" the orig-
title; loss must be shown); 1901, Stout 11. inal has been recorded and a certified COpy 
Rigney, 46 C. C. A. 459, 101 Fed. 545, 551 is made evidence by statute"). 
(certified copy of deed to military-bounty New P.lJ.mpahire: Pub. St. 1891. c. 27. § 18; 
land taken in lllinois according to Miseouri c. 43, § 44 (duplicate certified copies of mu-
law, admitted; follo",ing Tully 1'. Canfield, tilat(!d record! may be used as originals ",;th-
auPl'a, proof that the original was not in the out showing 1068 of the latt(!r); c. 224, § 23 
party's power sufficing under Rev. St .• § 933. (certified copy by proper officer of any docu-
without proof of 1068 or destruction); 11)03, ment required by law to be reeorded in a 
Orchard D. Collier, 111 Mo. 390. 71 S. W. 677 public office. admissihle .. where the originals 
«(.original not shown on the facts to be lost or would be e\;dencc"); 1831, Southerin r. 
out of the party's power): 19M. Patton 1'. Mendum. 5 N. H. 420. 428 (grantee rule. fol-
Fox. 179 Mo. 525. 78 S. W. 704 (original shown lowing Eaton D. Campbell, Ma.&'!.; applied to 

• 

to be in defendant's possession; no notice powers or. attorney); 1840, Pollard v. Mchin, 
required; see the citations ante. § 1207, D. 4). 10 N. H. 554 (original dispensed with "only 

Montana: Rev. C. 1921, § 10516 (like Cal. in a chai'n of title, where due proof has rust 
C. C. P. § 1855); § 10598 (like Cal. C. C. P. been made 'Jf the execution of the last con-
i 1951, as amended by St. 1889. adding, for veyance"; rule not applicable to third per-
the class of instr.tments, "and every instru- .5On's title); 1840. Loomis 11. Bedel, 11 N. H. 
ment authori~ed by law to be filed or recorded 74, 86 (I!Ilme); 1843, Homer 11. Cilley, 14 
in the county clerk's office "); § 8284 (chr.ttel N. H. 85, 98 (same); 1844, Lyford 11. Thurston. 
mortgages recorded on acknowledgment; 16 id. 39!}, 404 (same; the rule held to cover 
certified copy admissible .. if said original be copies of deeds in the chain of the opponent's 
lost or out of the power of the person wishing as well as of thc proponent's title); 1&15, 
to use it ") ; 1882, McKinstl'Y 1'. Clark, 4 Andrews 1'. Davison, 11 N. H. 413. 415 ; 
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is situatc may b(' gin'n in ('vidence "); 1796. Co.~. Wiley. lol Okl. :HO. 78 Pac. 96 (record of 
Park t'. Cochran. 1 Ibyw. 410 (an office copy a U. S. lund-patent in II county registry of 
of a deed to t,he plaintiff. I'xdudl'd. unless he deeds; original required to be accountl'd for. 
arcounted for tlHl original); I~:H. :,mith V. undcr Rev. & Ann. St. 1903. § ·1575); 1919. 
Wilson. 1 Dc\,. & B. 0'10 (grantee offering a Smith r. Braley. 76 Okl. 220. UH Pac. 587 
copy; original required; hl'rc:l statute of (Rev. L. 1910. § 5099. now Compo St. 1921. 
1846 inter\'<'ned to excuse produetion "on- § 638. applied to admit county c1crk's record 
ditionully); 11552. Burnett ". TllOmpson. 13 of deeds shown nut to be in the plaintiff's 
Ired. 379 (the rcgistration of le:1"e, fur years posses5ion or control); lIl1':;. Dyal r. :-':orton. 
not hcing required. a cupy from the registry 47 Okl. 7!lol, 150 Pac. 70:l (>tatute applied), 
docs not dispense with the production of the Orl'lJoll: Laws 19:!O. § u~77 (record or certi-
original); 1854. Bohanall ,'. Shelton, I ,Junc~ fied transcript of duly recorded <'on\·e~·ance. 
I" 370 (~tatute applied to u bond to makl' title) ; admis~ihle" with Iik,' force and I'trl'ct as the 
ISO:!, ;\litehell c. Bridger, ll:l :-.:. C. 6a, 71. original con\,eyuncc"); § 712, par. ol Clike 
18 S. E. 91 (contract to offeror'ti iJredcccs50r; Cal. C. C. P. § 11;55. par. 4); § 0858 (for deeds 
original not required); 1002, Ratliff 1'. Ratliff, of land. duly executed in :, foreign country 
131 N, C. 425, 42 S. E. SS7 (statute applied). and recorded here. the county clerk's ccrti-

l';orlh Da/:ola: Compo L. 1913. § 7U lG fied cupy shall .. ha \'e the same effect as the 
("every instrument con\'eying or affecting uriginal"); l!)21. State t. Howen. Or, .. , 
real property", provable by re('ord or ('erti- :!OO Pac. 901 (forgery uf a dc('d; certified 
lied copy oi record, .. on proof by affidllvit or copies held admissible, under Or, Luws § 9877; 
otherwise that the original is not in the I)OS,e8- the opinion deals with a Mi:'sollri decision 
sion or under the control of the party pro- cited on the brief; but on this subject. it 
dueing Hueh record or eopy"); § 55U7 (record might hll\'e been well known thllt the Mis-
of "all instruments entitled to record" is Ild- souri rule was of a distinct, type), 
missible. Ilnd mllY be read ill evidence ., with- P""ft8ylvania: St. 1715. !\Iay 28. § 5. Dig. 
nllt further proof thereof"); 1901. Ameri<'lln lU:1O, § 882·1 Deeds (certified copies under seal 
Mgc. CO. V. ~Iouse Hi"cr L. S. Co .• 10 N, D. of deeds duly recorded. receivable .. as tbe 
290, S6 :-':. W. 965 (statute applied). original dceds themsch'es"); St. 1870. Jan. 

Ohio: Gen. Code Ann. 1921. §§ 8540, 2/}. § 1. Dig. § 8792 (same for land in more 
8557, 855S. 8571 (recorder's certified copy of than one ('ounty); St. 1828. Jan. 25, ~ 1. Dig. 
a r~corded power of attorney, .. deed or otlwr § 10:-134 E\'id. (deeds t:luly recorded in land-
instrument of writing ", and chattel mort- offic(', though not in proper county. provabll' 
gage. admissible); § 8822 (rc:corder',; cer- by I'xcmplifieation); St. 1905, Apr. 22. § 6, 
tified copy of grant of way or easement to Dig. § 88:.10 Deeds (exemplified copy admissi-
railroad. admissible); § 8533 (recorded agree- ble. for sheriffs' deeds recorded with the Court 
mcnt fixing corner or line between Ildjoining of Common Pleas); St. 1853. Apr. 5. §§ 4. 
OW1lers; original or certified copy. admissible) ; 5. Dig. § § S908-8009 Deeds (rr.ortgage of 
18.13, Burnet ~. Brush. 6 Oh. 32 (under the coul-mining rights; certified copy of recorded 
original recording act of 1820. the original was instrument. when original is lost. receivable 
not required to be produced except where it conditionally); St. 1887. Apr. 28, § 8. Dig. 
was a deed from the offeror's immediate § 8923 Deeds (cert,ifiea copies of recorded mort-
grantor; under the absolute terms of the act gages, etc., of iron ore and other specified 
of 1831. held, that even this exception dis- personalty receh'able); St. 1834. Feb. 21. § 1. 
appeared); 18.'39. Lh'ingston c, ::\I'Donuld, 0 Dig. § 10310 E\;d. (record or exemplifications 
Oh. 168 semble (same); 1875. Kilbourn t'. of papers Ia\\inlly recorded. receivable); 
Fury, 26 Oh. St. 153, 161. semble (original 81. 1846, MM. 14. § 1, Dig. § 8796 Deeds (re':-
must be accounted for), ord or certified copies of duly recorded Com-

Oklahoma: Compo St. 1921, § 638 (" all papers monwealth patents. sheriffs', coroners'. mar-
authorized or required to be filed or recorded shals·. and treasurers' deeds. and deeds under 
in any public office", pro\'able by certified decree of Court. receivllble); St. 1849, Apr. 
copy" when such original is not in the po,ses- 5. § 2, Dig. § 8794 Evid. (~ame for deeds oi 
sian or under the control of the party desiring county commissioners); St. 1849, Apr. 5. § 5. 
to use the same "); § 65-1 (records of public Dig. § 10312 Evid. (same for as:rignments oi 
officers. admissible; .. and when any such rec- mortgages and attorney-powers authorizing 
ord is of a paper, document. or instrument satisfaction nf mortgages): St. 1828. Apr. 15. 
authorized to be recorded, and the original 1866, 1850. Dig. §§ 8798-8801. Deeds (duly 
thereof is not in the possession or under the oon- recorded written discharges of .. any legacy or 
trol of the party desiring to use the same, such recognizance charged upon lands" in the 
record shall have the same effect as the origi- State; copies under recorder's seal. receiva-
nal"); § .5267 (all instruments affecting real hie: also other ~pecified releases to exeeutor~. 
estate and duly recorded are provable by certi- etc.); St. IS85 .. June 3. § 1. Dig. § 8797 Evil/. 
lied copy, "in all cases where copies or other (letters of uttorney relating to personalty . 
• 
mstruments might lawfully De used in evidence. duly recorded; exemplification receimblel: 
;nd when not requiring record. by copy veri- St. 1854, Dec. 14, Dig. § 8795 Deeds (letters 
ued by oath or affid:wit"); 1904, Enid & A. R, of attorney relating to personalty. duly made 
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abroad hefore a l', :,;, officer or II notll!'Y. and latter, They shall also be e\'idenre againEt 
here recorded. receivable. as also an exempli- the contradicting parties and their legal rep. 
lication, when thl' original is lost; al80 affida- resentatives with regard to the dec'lurations 
\'its before a proper offirer. duly certified, in the former may hll\'e made thcrt:'in "); § 4293 
another domestic State); ISI0. Carkhuff~, (" Puhlic instruments. made for the pmpose of 
Anderson. 3 Binn, 4. 7. 9 (copy allowable. impairing a former instnlment.. betwl'en the 
under a statute hy which the original deed ~a",c parties. shall be effective against third 
was kept in the rer',)rding office); 1811. Yick- parties only when the contents of the former 
roy ~. McKnight. ·1 Binll. :?O·I, :!OS (here the should h:\\'e been entered in till' proper plih. 
deed was not. properly Jlroved for registry by Ii,' registry or in the margin of the ,.ri~inal 
the required two witne~se~; "if II deed is instrument. and in that of the tran~"ript or 
rer.orded with:>ut the auth"rit~' of law. a copy copy. by \'irtue of which the third person may 
of the record i5 n"t evidencc"); 1857. Curry ha\'e acted"); § ·1294 ("Copies of publir 
r. Raymond. :?S I'a, I·H, 149 (mortgage; pro- instruments of which there is nn original or 
durtion not requirl'CI), protocol. contested by thoEC they prejudice. 

Philippille Islalltl,,: ('h'. C. §§ 1:?14-121G shall hll\'e forre of proof only when tJle~' ha\'e 
(like P. H. He\·. St.. & c. §§ 42S8-4290): ih. been duly ~nllaterl, Should th('re be aD)' 

1217-1230 (like p, R, He\,. 81. & C. §§ 42!l1·' difference between the original lind the copy 
4304; on these, see the remark under Porto Hirl). the ~ontent5 of the former ~IJrlIl go\'er'I"); 
infra; C, C. P. IIlOI. § :!~4 (like> Cal. C, ('. P. § 4295 ("Should the original instnlrnent. the 
§ 1855); ib. § :?1l!1 (like Cal. § IS!):I); iI>, § :~:H protneol. and the original record h!we dis. 
(like C. C, p, § 1!l51); Admin, C. WI7, § I!H IIPpcared, the following ~hnll constitute e\·i. 
(any recorded instrument" affecting the title dence: 1. Fir~t. copies made by the public 
of unregi,;tcred land" i" pro\'al>l(' I>y the rc"- official who authenticated them, 2. Sub-
ord or a ~"rtified ropy); ill. § Hl:-; (recllrded sequent c"pies issued hy \'irtue of n judicial 
chattel mortgage or filed in,;trument is pro\'a- mandate, after citing the perS(HlS interested. 
hIe by certifred copy); Act Xo. -lUll, XU\', G. :J. TllO~e whic'h, without a judicial mandate, 
IH02, § 47 (land registration; cited more flilly DlU\' ha\'e heen taken in thc prellCncc of the , 
post. § 1U51); persons interested and with their consent. 

Porto Rico: here the re\'i,;er~ ha\'e added to In the ah5ence of the ~aid copies. any other 
the original Spanish Code the te"ts of the Cal- copies. thirty, or more years old. shall be e\i· 
iforma Code of Cidl Proredurt'; tht' two rest dt-net'. pro\'ided they ha\'e heen taken from the 
on distinct theories of E\'irlence; it is difficult original hy the official who authenticated them 
to sec how they can hoth he given effect at or by any other in charge of their custody, 
t.he same time. Revised Statutes and Codes Copies less than thirty years old, or which 
1911. § HIS7 (" An original instrument is one Dlny he authenticated hy a public official, in 
drawn up hy a notary upon the contract or which the drcumstancc~ mentioned in the 
writing submitted to him for authentication preceding paragraph do not concur. shall scn'c 
and which is signed by the part iI'S thereto. thc onh' as a basis of written e\·idence. The • 
witnesses to the doclimen t, or those ha dng force of proof of copies of a copy shall be 
knowledge of the facts. as the casc llIay bC'. weighed hy t.he courts nccording to the dr· 
and authenticated by the notary with his writ- cumstances"); § 4206 ("The entry in an), 
ten signature. mark and seal. no stamped sig- public registry of an instrument which may 
nature being allowed "); § 2001 (" By erJPy is ha\'e disappeared shall he weighed according 
understood a literal transcript of an instru- tQ the rules established in the last two para· 
ment executed hefore a notury whieh tho graphs of the preceding section "); § 429i 
later. or the person who is lawfully in charge ("An instrument which is defecti\'e by rea5(\n 
of the protocol. issues to the persons request- of the incompeten''Y of the notar~' or by rert· 
ing same "); § 2006 (" A protocol is the colle('- eon of any other fault in its form shall be ron· 
tion, in proper ordcr. of original documents. sidered nB a prh'ntc instrument when signed 
nuthenticated during one year by a notary"); by the parties who executed the same"): 
§ 4288 (" Pruof of ohligations c!e\'oh'es upon the § 42!l8 (" An instrument acknowledging an 
pereons claiming their fulfillment. and that agreement or contract pro\"es nothing again~t 
of their extinction upon those opposing it"); the instrument containing the saDIe if by ex· 
§ 4289 ("Proofs Dlay be given by instruments. cess or omission. they disagree there\\'ith. un-
by confession. by the personal inspel'tion of the less the no\'ation of the forDler is exprcssly 
court or judge. by experts. by witnesses. and pro\'en "); § 4299 (" A private instrument 
by presumptions"); § 4290 (" Public instru- legally aclmowledged shall have. \\'ith regard to 
ments are those authenticated by a notary or those who signed it and their legal representn· 
by a competent public official. with the for- th·es. the ~8me forre as a public instrument "): 
malities required by law"); § 42!l1 (" Instru- § 4301 (" The date of a pri\'ate instrument ~hall 
ments in which a notary public tukes part shall be con8idcred, "ith ref.(ard to third pcrsu!!~. 
be governed by the notarial law"); § 4:?92 onl\' froDl the dutJ\ on which it rna\' have be~1l 
(" Public instruments arc evidence. e\'en filed or entered in a public regist;y. from the 
against a third person. of the fact which ga\'c death of :IIlY of those who signed it. or from 
rise t<> their cxecution and of the date of the the date 011 which it Dlaj' ha\'c been delh'ered 
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to a public official by "irtue of his office ") : 2 Rich. 532 (before using an office-copy, the 
§ 1392 (like Cal. C. C. P. § 1855): § 1416 (like los.. alone, and not also the existence, of the 
Cal. C. C. P. § 1893): ~ 1462 (like ib. § 1951, original, need be proved); 1905, Vzzell r. 
adding that nothing herein shall exclude any Horn, 7I S. C. 426, 51 S. E. 253 (loss of original 
instrument admissible under tbe Chil Code): suffieientiy proved by the admission of the 
190i, Cha,ier's Estate 1'. Adjuntas, 13 p, It. opponents, re~iding in the house of the last 
331,339 (notarial copy purporting to be a copy custodian, that they did not have it). 
of an original on rue with the notary, held South Dakola: Rev. C. 1919, § 2i24 
sufficient under Evidence Act §§ 70, i4). (" Every instrument in writing which is ae-

South Carolina: St. n:n, Quit Rents, § 30 knowledged or witnessed and duly recorded 
(record of all grants ill auditor-general's office or duly rued" is provable by the r('cord or 
and" all grants and deeds duly pro\'ed before a certified copy); § 2725 (similar, for instru-
a justice of the peace according to the usual ments affectbg real property. defectively 
method, and recorded ", and ahlQ attested copies recorded before Feb. 1. 1911): § 3095 (regis-
-hereof, "shall be deemed to be as good e\i- tration of land-title; rules for use of original 
dcnce in tbe same force and effect as the orig- certificate and certified copy); 1904, Heeder 
inal would have been if produced"): St. fl. Wilber, 18 S. D. 426, 100 N. W. 1099 (stat-
1803, C. C. P. 192:!. § 712 «('ertified copy of ute applied). 
grant of \and from thi~ State or the State of TC7I1ICSSCC: Shannon's Code 1916, § 3i04 
~orth Carolina, recl'i\'aIJ\(o on oath that" the (certified ('opY of acknowledgment of release 
original grunt i~ lost. dl':Hroyed, or out. of his. oi lien, rccei\'llble): § :lill (copy of registered 
her, or their power to produce." and that the copy of d~l'd of lands in different counties, 
offeror has not "destroYNI, mislaid. or in any reeeinlble): ~ ai4S (" Any of said instruments 
way willingly predous to that tim" put it so [i.,'. deed~, etc.) so pro\'Cd or acknowlcdgl'd 
out of hi, power with the intent to produpe an lind certified and registered shall be receil'l'd 
office,popy"): !;t. I:--,n, C. C. P. 192:!. § ila as evidenf'e"): extended to old or mutilated 
(certified copy of any r('('orrled deed. rccei\'a- records re-copied. §§ 3iiS, 3786, 3i92. 55i5: 
hie, "suhject to tilt' same rules" as in the prl'- § 3ill a 1 (similar to § 3ill, for power of at-
reding scctinn, and on ten rlays' notice): 1795, torn!'y); 1i>OG, King t'. Hall, 1 Ol'ert, 209 
Pun;. t·. Hobin~on. 1 Ba~' -Ina (under the early (grantee by w:lrranty-dced need not produce 
statute aho\'c quoted, held that the loss of prior deeds, ..... hich the grantor is ~upposed to 
the original mll~t still be ~hown; sec a careful keep): HiO!}. Cook t .. Hunter. :2 O\·ert. 113 
rriticism by the rellorter in :L not!' to Peay v. (same): ISI2. McClellan r. Dunlap, 2 O\·crt. 
Picket, [lusl, and the quotations unl,·. § 1224) ; IS3 (certified copy of mcsne conl'eyance, re-
150.3, Turner 1'. Moure, 1 Bre\·. :!:l(j (slight ceil'ed ull aflid:nit that the origin:lI W!lS be-
e\;dence uf loss slIfficipnt): ls07. Hosamond yond pontrol; an alleged original was in Court, 
r. :\!'I1wain, :! Hr!'\'. 13:! (popy of a grant alone, hut, hy hypothesis being altered, ('ould not be 
receh'ed under the statute. without eopy of regarded as the original in question); 1813, 
:hc plat llllnexed: Trezevant, J., c\iss .• hecause Smith 1'. !\Iartin, 2 Ol'ert. :!OS (proof is needed 
at common Inw production would h:L\'c been thnt the original mesne con\'eyance is out of 
necessary, aud the statute was not stricth' thp c'ontrol of the offeror, hut" not the same 
followed); 1~21. Dingle I'. Bowman, 1 !\lcl'. neces~ity for ~trictness as with other l<Orts of 
li7 (loss of the original must be shown): IS21, ropies"; here. an nflida\'it of the offeror or 
Turnipseed r. Hawkins. 2 !\leC. 272, :!7S (l'!'r- his ugent was held suffil'ient): 1814, Jaekson 
tified copy of deed. MmJ,lr, r!'('l'i\'llhlc without 1". Dillon, 2 Overt. 2lil. 20:1 (" the law will 
arcounting for the originlll; but here its loss alwuys giw an easy ear to the reception of 
was shown); 182:1, :\1':\lullen t·. Brown, Harp. aflid:L\it8 respecting the loss or non-production 
i6 (loss of the original must he showll: but of original papers which arc required to be 
here lapse of tim(' was allowpd to suffice): registered lind ha\'e a('tually been rc'gist~red 
1~25, Bird l'. Smith, 3 :\1,,(:. :100 (objl·('t of the agrl'('ably to law"): ISli, L:mnum I'. Brooks. 
stntute of I~Oa. relating to :\onh Carolina 4 Hayw. 121 (deed to the defendant: copy 
grants, was to :mhstitute the party's oath for ofTer!'d by plaintiff; produl'tiun not required, 
ordinury proof of I",,;); 1~25, P('ay ~. Picket, beclluse tl\{~ plaintiff is presumed not to hal'e 
3 :\IcC. 318 (original rt',!uired to be IIc('ount{'t\ ,'OSs!'5sion; nor i8 notic'e to the defendant 
for. following the rule ill Pun'is 1'. Rohinson; necessary); 1823, NorflH t·. !'\elson, Peck 
see ljuotatitHl U/lit" § 1224): IS·I:l. Hinds r. 188 (production required of deed offered by 
Evans. 2 Spel'r Ii (COllY rejcpted because grantee him:,c\f or hii! heir): 182i. Anderson 
search for originnl was not suflident); 18~3, t'. Walker. M. & y, 201 (procluction dispensed 
Birchfield t'. Bonham. 2 Speer li2 (search for with "oni;: in those cases wlll.'re the warrantor, 
recorded deed held suffieient to admit ('opy) : not a dcofendant, was supposed to keep his 
1M3. State 1'. Hill, ::! Speer 150. lGO (same): title by him"; but here both grantor and 
1&45, McLcood t·. HogC'rs, 2 Hich. 19. 22 (" the grantee were joined as dC'fendallts, Ilnd the 
copy WIIS c\id<.>nre only on proof of the loss gmntee therefore was obligpd to account for ll. 

01 the originul; ... Dingle v, l30wman mesne deed to the grantor): IS-H. Saunders 
seems to ha\'e heen lost ~ight of": noting the 1'. Harri~, 5 Humph. :l45 «'oilY of recordpd bill 
cUIlHil't of rulings); 1S46, Darby v. Huffman, of ~ale to grantee, mother of plaintiff, excluded, 
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hecause the original WIIS in his power); recorded chattel-mortgages); 1890, Hill ~. 
1832, M'Iver ~. Robertson, :3 Yerg. 84, 89 Taylor, 77 Tex. 295, 299, 14 S. W. 366; 1890, 
(under the original St. 1809, c. 14, § 8, the of- Foot 'V. Silliman, 77 Tex. 268, 271, 13 S. W, 
feror of a registered deed-copy must show the 1032; 1898, O:s:sheer v. Watt, 91 Tex. 402, 
original not to be in his power, by express 44 S. W. 67 (recorded mortgage; original not 
statutory pro\ision); 1869, Walker v. Walker, required). 
6 Coldw. 571, 573, semble (wife prcving deed Utah: Compo L. 1917, § 7117 (substantially 
to deceased husband; production unnecessary, like Cal. C. C. P. § 1951 lIS amended 1874): 
without order); 1874, Sampson t'. Marr, 7 § 7117, par. 4 (like ib. § 1855); § 477 (certified 
BaY-t. 486, 492 (certified copy of deed to an- copy of filed chattel-mortgage admissible "if 
costor of plaintiff, the heir; production of such original be out of the control of the per-
original required, as the plaintiff was presumed Bon wishing to use it"); 1892, Wilson v. Wright. 
to have possession). 8 Utah 215, 30 Pae. 754 (defendant a party 

Texas: Re\,. Ci\·. St. 1911, § 3699 (" all to the deed; production required, though an-
COD\'eyances and other instruments of "Titing other person had the custody). 
between pri\'ate individuals, which were filed l'ermonl: Gen. L. 1917, § 2742 (attested 
in the office of any alcalde or judge in Texas copy of deed recorded by county clerk, re-
pre\'iou8 to the first !\fonday in February, ceivable "if the records of a town in which such 
IS:i7 ", are provable by ('ertified copy) ; § 3700 deed or other conveyance is recorded are de-
(" Every instrument of "Titing" lawfully stroyed "); § 2748 (certified copy of recorded 
llro\'ed or acknowledged and rccorded with power of attorney autborizing deed, receivable 
"Ierk of county court. or actually recorded for "when the original cannot be produced "); 
\0 years, whether lawfully or not. is provable § :3875 (sheriff's commissions and accused's 
by certified copy "whene\'er any party to recognizances, recorded with county clerk, 
the suit shall file among the papers of the provable by certified copy in case of loss or 
cau~e au uffid:\\'it" ~tating that any such in- destruction); St. 1919, Mar. 27, No. 72 (re-
strument "ha~ heell lost or that he ('llllDot corded deed in another State or foreign Coun-
procure the original"); § HS56 (all illstru- try, provable by certified copy); 1827, WiI· 
mentil permitted hy law to be registered, and Iiams v. Wetherbee, 2 Aik. 329, 336 (mesne 
recorded before Fen. 9, 1860, provable by conveyances to plaintiff's grantor or pred· 
certified COllY as if the proof or acknowledg- cceasor; originals not presumed to be in 
ment were in a('cordanec with existing laws. plaintiff's possession, and therefore production 
pro\'ided it Wall made before cert·uin ~pccified not required; citing the stututes above as to 
officers); § 7i49 (in trcspaRs to try title. ,. proof county clerks' copies and powers of attorney 
of a common sourre may be mad" by the plain- copies;" these expressions do not necessarily 
tiff by eertifierl ('opies of the needs showing a imply that such copies may be read "itnout 
claim of title, ck.". if filed with the papers proof that the originals are out of the parties' 
three days hefore trial and notice given "as power; but the course has been, ever since 
in other cascti ") ; in the following cases, the Act passed, to admit regular copies of 
where nothing is ~pecially noted, the ruling such deeds as do not helong to the party 
concerns the statutory terms in regard to an wishing to use them"); 1830, Booge v. Par-
affidavit of loss or luck of ',ontrol: 185:i, sons, 2 Vt. 456, 459 (same principle; here a 
Styles r. Gray, 10 Tex. 503. 505 (statute ap- record of deed to plaintiff's testator himself 
plied to the rHord-book); 185:3, Crayton t'. was received after proof of loss); 1834, Brain-
Munger. 11 Tex. 2:14 (statute strictly applied. tree v. Battles, 6 Vt. 395. 399, semble (charter 
ad to the affidavit); 1856, Graham I'. Henry, deposited in public office; loss of original 
17 Tex. 164, 166; 1~56. Fulton v. Bayne, 18 required to be shown); 1850, Williams v. Bass, 
Tex. 50. 56 (as to the notice): 18.57. Butler 22 Vt. 353, :156 (record of a deed" to a third 
t'. Dunagan, 19 Tex. 559. 566 (as to the affi- person, and not to the party", suffices); 1861, 
davit): 1858, Bateman I'. Bateman, 21 Tex. Pratt r. Battles, 34 Vt. 391, 397 ("a party 
432 (11 ruling against sufficienpy of proof oC may pro\'e the various links in this chain 
loss by affidll\'it does not preclude un additional of title" without producing the originals, 
affida\'it at 11 later trial); 1864. Windr.rs 1'. .. exccpt the deed to himself ... because it 
Lllird, 27 Tex. GIG (statutc does not apply to is supposed to be in his custody"; whether 
judicial records; here. II probated will; no or not, on a . prima facio' cllse of Craud or-
notice necessary); IS67, Hooper t'. Hnll, 30 forgery, production would be required, un-
Tex. 154, 158 (nffidu\'it held insufficient on the decided). 
Cacts); 1871, Ury v. Houston, 36 Tex. 260, Viroinia: Code 19HI, § 6195 (copies of 
268; 1882, Hines v. Thorn, 57 Tex. 98, 103; deeds imperfectly recorded under certain early 
1882. Dotson v. Moss, 58 Tex. 152, 154; 188:3, statutes receh'ahle); § 6241 (no certified copy 
Vandergriff t'. Piercy, 59 Tex. :371; 1885, of deed. will, account, or other original paper 
Kauffman ~. Shellworth. 6,! Tex. 179; 1885, requir(>d to bc recorded in a Court is to bP. 
Ross v. KornrumpC, 64 Tex. a90, :39·1; ISSS, used as e\;dence in place of a destroyed orig-
"'ye v. Gribble, iO Tex. 458. 462. S S. W. 608: innl or re('ord, until stich copy has I)('(>n ad-
1888, Boydston v. ~lorris, 71 Tex. 69i, 699, mitted to record in substitution) i' 1797, Mn.'<-
10 S. W. 331 (common-law rule applied to well V. Light, 1 Call 117. 121, semble (original 
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dictions the result solely of judicial decision; in others, of one or more statutes 
super-imposed upon early decisions; and in others, of statutes from the be
ginning. For an accurate understanding of the present validity of the earlier 
rulings, a complete historical exposition of the course of legislation in each 
State would be necessar~'; but that is here impossible. 

The data here to be considered include statutes and deciSIons affecting the 
production of recorded conveyances. They are therefore limited in the fol
lowing respects: (1) They do not include an enumeration of the various 
specific kinds of conveyances authorized to be recorded chattel mortgages, 
deeds of realty, powers of attorney, sheriffs' deeds, and the like. (2) The 
line of distinction between documents of the present class . conveyances -
and those of the classes already dealt with (§§ 121.5-1222) official docu
ments and jlldicial records is sometimes obscure; certain provisions under 
those heads might hy another interpretatioll belong equally or better under 
the present subject. (3) The proof of GO\'crnment grants or patents of land 
is controlled by the present general principle, if it is applicable; but whether 
it is applicable depends upon the theory of substantive law as to which docu
ment constitutes the grant, i.e. the patent delivered to the grantee or the 
of recorded deed must be shown unavailable) ; 
IS().t, Hord v. Dishman, 5 Cal\. 279, 284 (a 
copy, "by long-established usage in this coun
tr~·". is admissible without accounting for the 
original); 1815, Rowletts v. Daniel, 4 Mun!. 
473, 482 (certified copy of recorded deed to 
offeror's predecessor in tille. dated 1765. re
ceived without accounting for original); 1821. 
Baker ~. Preston, Gilmer 235, 284, semble 
(certified copy of reporded deed, admissible 
without accounting for the original; but at 
pp.286, 294, it is not clear whether this ~'as the 
point decided); 1~24, Ben v. Peete, 2 Rand. 
539, 543, sClIlhlr (search required in the rc
cording-office, ctc.; but here it turned out 
that the deed was not lawfully recorded); 
18.35, PeternJUns v. Laws, G Leigh 523, 529 
(" It is not necessary to consider whether 
Baker ~. Preston settles the law" exempting 
from production of a locally recorded orig
inal; here. an original recorded in another 
Stale must be accounted for, unless the law 
there dispenses with it); 1845, Pollard t'. 
Lively, 2 Gratt. 216, 218, 8cm1>lc (certified copy 
receivable, "on account of t.he inconvenience 
which would be occasioned by the necessit~· 
of producing the original "); 1847. Pollard v. 
Lively, 4 Gratt. n, SO, semble (certified copy 
receivable; but there ara intimations of a 
modified requirement of production). 

Washington: R. & B. Code 1909, § 1260 
(" an~' deed, conveyance, bond, mortgage, or 
other writing", lawfully recorded or filed, is 
provable by certified copy); § 87GO (certi
fied ('OilY of instrument duly acknowledged 
abroad and recorded here, admissible .. to 
the same extent and with like effect"). 

(certain recorded deeds of Virginia, provable 
by copy); c. 73, §§ 7-11 a (semble, a duly 
recorded deed, provable by certified copy; 
but the contents of a recorded deed nol 
properly acknowledgl'd or proved for record 
arc thus provable only ill case of loss of the 
original). 

Wisconsin: Stats. 1919. § 4156 (the record 
in the proper registry of every conveyance or 
land-patent lawfully recorded is admissihle 
without further proof; .. whenever any pre
sumptive effect as e\;dence is given by law to 
such patent, conveyance, or instrument". 
such record and \!ertified copies" shall have the 
like effect "); § 4713a (certified eox;y of con
veyance, admissible in criminal cases); § 4151 q 
(when records of deeds showing a chain of 
title arc destroyed etc., deed and affidavit 
sbo~;ng chain of title for 10 years arc admis
sible on conditions specified), 1881, Johnson 
v. Ashland L. Co., 52 Wis. 458, 463. 9 N. W. 
464 (whether the original must be accounted 
for, not clear). 

Wyomino: Compo St. 1920, § 4588 (record 
or certified copy of a duly recorded instrument 
concerning any interest in land in this State, 
admissible "upon the affida\;t of the party 
desiring to usc the same. that the original 
thereof is not in his possession or power to 
produce "); § 3097 (livestock brands; re
corded assignments of brands or mark.q to be 
proved by certified copy .. as is now pro\;ded 
for certified copies of instruments affecting 
real estate "); § 4603 (letters of attorney and 
contracts for sale of lands, pro\"able like con
verances) ; § ·1689 (recorded chattel mort
gage; "either the original or the certified 

We.,t 1-'ir(lillia: Codl' 19B, c. 130, § 4 copy" is admissihle). 
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§ 1225 DOCUMENTARY ORIGINALS [CHAP. XXXIX 

official record retained; the question thus raised namely, the question 
which document is the legal original is the chief matter of controversy 
and complicates most of the cases, and is dealt with elsewhere (post, § 1239). 

§ 1226. Sa.nie: Sundry Consequences of the Principle of not Producing 
Recorded Deeds. (1) If the form of proof (usuaIl~' a certified copy) expressly 
provided for by a statute is not or cannot be employed, the proceeding is 
not under the statute and the statutory exemption does not obtain; so that 
the original must be accounted for according to ordinary common-law doc
trines.! For the same reason, the original must be accounted for by common
law methods if it is in fact recorded but not lawfully recorded.2 

• 
(2) Con\'ersel~', if proof is proposed to be made by common-law modes 

and not a statutory certified cop~', any statutory requirements for example, 
an affidavit or a notice of using a certified copy which ma~' be more rigor. 
ous, need not be followed.3 

(3) The statutor~' rule of some States (post, §§ 1651, 2132) exempting from 
proof of e;recufwn, where the opponent has failed by plea or affidavit to put 
the execution in issue, does not exempt from production of the original to 
show the contents, if under the rule for proving recorded deeds such produc
tion is required.4 

(4) The statutory affidavit often required is merely a means of proving 
loss or other excuse fOl' non-production; the affidavit does not suffice to supply 
the contents, which must otherwise be duly proved.6 

(5) Where the proponent is under the present principle exempted (rom 
producing the original and uses a copy, the opponent also has the advantage 
of the exemption,6 

(G) Where the original is offered, a certified copy also may be offered so 
far as it ma~' throw light on the disputed contents of the original,7 

§ 1226. I 1858. Brogllll v. Sa\·age. 5 Sneed 
689, 6H2 (where the certified copy was inad
missible). Compare the different result reached 
ollte. § 1219. in the case of official doouments. 

But this conscqueHce would 1I0t be proper 
in a jurisdiction (alit", § 1224) where the rule 
had bee II reached without the aid of eXIJress 
statutes. 

7 1853. Dickerson v. Talbot. 14 B. Monr. 60. 
67; 1800. Gittings v. Hall. 1 H. & J. 14. 18; 
1863. Brown t'. Cady. 10 :>.Iich. 5:J5. 5a8; 
1!l48. Thomas v. Bank. 9 Sm. & M. 201; 
1860. Davis v. Rhodes. :39 Miss. 152. 156; 
1880. Crispen v. Hannamn. 72 Mo. 548. 554; 
1811. Vickroy v. McKnight, 4 Binn. 204. 208. 
Contra: 1865, McMinn v. O·Connor. 27 Cal. 
238. 244 (certified copy of deed recorded but 
not properly pro\'ed for record; proof of ex
ecution required. but not production of orig· 
inal). 

• 1859, Loftin 'I). Nally. 24 Tex. 565. 574; 
1886. Blanton v. Ray, 66 Tex. 61. 7 S. W. 264; 
1888. Pennington v. Schwartz. 70 Tex. 211. 
8 S. W. 32. 

• 1865. Younge v. Guilbeau. 3 Wall. 636 
(Texas statute). 

6 1872. Bounds 1'. Bounds. 11 Heisk. 318. 
32.'3 (where a statutory affida\·it suffices to 
prove loss of the original. the contents must 
still be proved by testimony on the stand). 
For this affidavit. I~~ originally an exception 
to the party's disquaiijicatlO7I, see ante. § 1196. 

6 1870. Samuel v. Borrowscale, 104 Mass. 
207. 210 (wher!! one party produced the copy. 
and the other was then allowed to testify that 
he had never signed such a deed, without pro
ducing the original). 

7 1905. Scnterfeit v. Shealy. 71 S. C. 259. 51 
S. E. 142 (the original deed appearing to be 
mutilated. the record of it was shown ill court): 
1869, Walker v. Walker. 6 Cold\\'. Tenn. 571. 
57:3 (where the original has un alteration, the 
registry copy mny be looked to /lS an official 
Iltatement of original's contents at time of 
registru tion). 

Compare similar cases allte. § 1190. n. 7. 
lind the cases cited ante. § 797. concerning 
photographic copies of handwriting. 
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§§ 1177-1282] PRODUCTION NOT FEASIBJ~E § 1226 

(7) If the conveyance is recorded in another jurndiction and according to 
its laws, then production should not be required if it is dispensed with by the 
law of that jurisdiction.8 

§ 1227. Same: Other principles Discriminated (Certified Copies, Affidavits, 
Abstracts). (1) The principle of Authentication (post, §§ 1648, 2130) re- . 
quires that the execution of the recorded original be somehow proved; and 
an important question (for the settlement of which the foregoing statutes 
were chiefly intended) is whether under the Hearsay rule a cllstodian'.~ carti-. 
fied copy of the recorded deed is admissible to prove the execution. This 
question is wholly independent of the rule of production; for example, if 
the rule of production be satisfied, as by showing the loss of !he original, it 
is still to be determined whether a certified cop~' i:; proper eddence of the 
original's execution. This question is dealt with elsewhere (post, §§ 1651, 
1682); and the distinctions between that and the present principle are there 
examined. 

(2) B~' most statutes touching the present subject, the proof of loss or 
lack of possession (if that is required) may be made by affidavit; this involves 
the creation of an exception to the Hearsay rule, for that rule forbids the usc 
of affidavits; in that aspect, the subject of affida\'its is elsewhere dealt with 
(post, § 1710 and ante, § 1196). 

(3) In some jurisdictions, a statute e),."prt>ssly provides for the use of ab
Biraets of burnt records. These statutes add nothing to the present principle. 
since the non-production of a burnt original is always excused; but they in
\"DIve the rule about a {'opy of a copy (post, § 1275), the rule about Complete
ness (post, § 2105), and the Hearsa~' exception for commercial documents 
(po.~t, § 1705); under those heads the subject is further examined. So, also, 
the propriety of using a copy of a recorded com·e~·tlllce, where the statutor~' 
provision for recording requires only an abstract to be recorded, involves the 
rule of Completeness (post, § 2105). 

§ 1228. (9) Appointments to Office. There has been much difference of 
practice in regard to requiring the production of the written appointment to 
office, in proving a person to be an officer. The contents of the document 
would ordinarily be provable by production onl~', and it is upon the ground 
of the present principle that the rulings to that effect have proceeded.1 But 
the best practice seems to have excused production, and to have done so for 
the specific reason either of the general inconvenience that such a rule would 
entail in actions for or against officers, or of the" collateral" nature (post, 
§ 1252) of the issue.2 There seems thus to be recognized this additional class 

Such a statute as Kun. St. 1905. c. 323. plUsim. Contra.. 1875, Tully tl. Canfield. 60 
providing that .. the original when produced Mo. 99, cited ante. § 1225. 
shall prevail over the record or copy" would § wa. I 1820. Holroyd, J .• in Brewster v. 
probably not forbid the above use of a COpy. Sewell. 3 B. & Ald. 296, 302. 

• 1852, Smith v. McWaters. 7 La. An. 145. • 1606. Bellamy's Case. 6 Co. Rep. 38 ("If 
147; 1879. Stnte t'. Burrow. 31 Ln. An. 691. the lcing's fermor brings a qllominus in the 
692; 1895. Chase D. Caryl, 57 N. J. L. 545. 31 Exchequer. he ought tQ ,,\ledge that he is the 
At!. 1024; and othel" cases cited ante. § 1225, king's fermor tQ enable him tQ sue there; but 
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of cases of exemption. But the usual sufficient proof, in the Courts where 
production is not required, is held to be the facts of acting as officer and of 
having a reputation as officer, or, in another form, of notoriously acting as 
officer; and the doctrine can more conveniently be considered under this 
presumption (post, § 2535).3 

§ 1229. (10) Illegible Documents. Where a document, though still in 
existence, has bccome illegible, through tearing, rubbing, fading, or other· 
wisc, it is for all practical purposes lost, and its contents ma~' be proyed b~' 
other evidence; though production may in discretion be required, in ordcr to 
prove its legible part, if an~', or to make certain that the document is really 
ilIegible.1 t7pon this principle also is justified the use of photographic en· 
largements of handwriting.2 

§ 1230. (11) Volumjnous Documents (Acconnts, Records, Copyright In· 
fringements, Absence of Entries). Where a fact could bc ascertained only b~' 
the inspection of a large number of documents made up of very numerous 
detailed staternrnts as, thc net balance resulting from a year's \'ouchers of 
a treasurer or a year's accounts in a bank-ledger it is obvious that it would 
often be practically out of the question to apply the present principle by re
quiring t1.c prodllction of the entire mass of documents and entries to be pe
rused by the jur~' or read aloud to them. The conwnience of trials demands 
that other e\'iden('c he allowed to bc olrered. in the shape of the testimony of a 
competent witne:;s who 1m:; perused the entire mass and will state summarily 
the net result. Such a practice is well established to be propel'. 1'lost Courts 
require, as a condition, tJltlt the mass thus summarily testified to shall, if 
the occasion SCCJllS to require it. be placed at hand in COlll't, or at Icast be made 
accessible to thc oppo~illg- party. in order that tIle correctncss of thc c\'idence 
ma~' he tested by insp<'etioll if desired. or that the material for cross-exami· 
na tion Illa~' be a \'llilable: 

1854. BIGELOW, .J.. in iJO.vtOIl &- 11'.11. Co. v. Dana, 1 Gray 83, 89, 104 (embezzlement; 
schedules showing the ~ale;; of tickcts for eertain periods were admitted): "It appears to 
liS that questions of thi~ ~ort must lIeees~arily be left very much to the discretion of the 
judge who presides at the trial. [t would doubtless be inexpedient in most cases to pt'rmit 
'ex parte' statements of ra('(~ or figures to be prepared and. submitted to the jury. It should 
onl .. be done where hooks an(1 doeulllents arc multifarious and voluminous and of a character • 
to render it difficult for the jury to comprehend material facts without the aid of such state-
ments. . .. I n a trial <'lIlhracing so many details and occupying so great a length of time 
as the case at bar. during which a great mass of books and documents were put in evidence, 
it was the only modc of attaining to an intelligible view of the cause before the jury." 

he need not show it to the Court. for that is 
meer collateral to the aptio!l "). 

, For related doctrine •. l'Ce also the follow. 
ing places: § 21U8 ("mdal character of the 
person signing or sealillO (l document. pr ... • 
8umed); § 1625 (reputation. as e\'idencl' co! 
incorporation); § 25iu (jlldicial notice of •• :1 

officer) . 
§ 1229. '1862. DUllning r. Rankin. III 

Cal. 640 (mining.claim notice on a trec. the 

notice now torn and illegible; production not 
required); 188a. Duffin v. People. Wi Ill. 
113. 120 (signnture faded and illegible; sec
ondary evidence allowed); 1858. Little r. 
Downing. 37 1':. H. 355. 365 (the ink had faded 
.. the record. being illegible. was lost for all 
practical purposes"). 

'Case~ cited arne. § 797. paBl. U 2010. 
:2019. 
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The most commonly recognized application of tius principle is that by which 
the state of pecuniary ClCCOllnf.~ or other business transactions is allowed to 
be shown by a witness' schedule or summary.l So, also, in trying an issue 

~ 1230. I ENGL.\!';O: 1817, :\1eycr ~. Sef- 2 Mar~'. Super. 98, 42 At!. 425 (witness' sched-
ton, 2 Stark. 274, 276 (\'alue of a bankrupt's ule of results of account-books in ceurt, al-
PJ")perty: one who had exanlincd his accounts lowed tQ be used) : 
allowed tQ testify, as "from the very nature Georgia: 1861, Gant v. Carmichael, 31 Ga. 
uf the case, such an inquiry could not be made 737, 741 (results based on invoices, etc., not 
ia Court"): 1825, Gardner Peerage Case, introduced: excluded); l!llO, Cabaniss 1:. 

I.eMerchant's Rep. 61 (physician, hadng in State, Ga. ,G8 S. E. 84!l (unlawful bank-
Court a rcgister of 9,000 cases of parturition, dividend; principle applied to expert testi-
allowed to refer to notes of specific relcvant mony to net earnings); 
cases taken from the register); 1847, ,Johnson Idalw: Compo St. 1919, § i!JiO (like Cal. C . 
•. Kershaw, 1 De G. & Sm. 260, 204 (expert's C. P. § 1855); 1!l13, Stute r. O'~eil, 24 Ida. 
statement of the results of an examination of 582, 135 Pac. 60 (false report by a bunk officer; 
account-books, hcld conditional on the bl)o~:3 expert accountants' summaries, admittcd; 
being put in evidence). the above-cited statute ignored); 

LXITED STATES: Pcdcral: 1873, Burton Illinois: 1902, Bartlett 1'. Wheeler, HI5 Ill. 
r. Driggs. 20 Wall. 125, 13G ("When it is 445,63 N. E. l(i!l (testimony that certuin books 
necessary tc) pro\,e the re~-ults of voluminous of account showed n shortage, not admitted 
facts or of the examination of many books and on the fncts); 11)13, Relllke v. Sanitary Dis-
papers, and the examination cannot com'en- trirt, 2(;0 Ill. 380, 103 N. E. 236 (graphic 
ientl~· he made in court, the results may be summaries of stnti~tics, admitted); 1!l17, 
pro\'cd by the person who made the examilla- Interstate Finance Co. 11. Commercial Jewelrv 
lion "); 1898, Hollins r. Board, 33 C. C. A. Co., 280 111. 116, 117 N. E. 440 (action f~r 
181, 90 Fed. ;j75 (tahulated statements by nn balance due; witness' schedules of accounts 
expert of rer'ords of county indcbtedness, ete., ba~d on examination of the books, admitted) ; 
the books being otTered also, ndmitted); 1898, H121, People v. Sawhill, 2U9 Ill. 393, 132 N. E. 
Xorthern P. H. (:0. 1'. I~eycs C. C. C., 91 Fed. 4i7 (fal'IC pretenCI'B; an l'xpcrt haying t.~sti-
4; (similar); 19W, Galbreuth v. r. S., 6th fied to the summaries of voluminous nccoullts 
C. C. A., 257 Fed. (;.18. (j58 (statement of assets of defendant's company, held improper to re-
and liabilities) ; fuse to direct the production of the original 
.4Iabama: 1!l02, Willis v. State, 134 Ala. 429. books in court, so as to be used in cros5-CX-
33 So. 226 (cmbezzlcment; principle npplicd) ; aminlltion of the expert) ; 
19li, Alabama fidelity & C. Co. r. Alabama Indialla: 1884, Rogers v. State, !l!l Ind. 211>. 
P. L. Bank, 200 Ala. :3:37. 76 So. 103 (embez~ 228 (treasurer's accounts; eJ(perts' exam ina-
zlement; rule applied) ; tions of the books, receh'cd; "witnesses!'() 
Arkansas: 18!l5, Woodntff ,,'. State, 61 Ark. testifying, to give their eddence wl'ight, should 
157, liO, 32 S. W. 102 (testimony to a bal- be prepared to corroborate e\'ery ~tatement 
anee of volull\inous act'ounts, receh'cd on the t.y references to the records, in the prcsellcl~ 
facts, hy a majority); I!lO:!, Hitter 1'. State, of the jury, where\'l'r eithcr party desires it, 
70 Ark. 472, (j!l S. W. 26:l (embezzlement; on either the examination or (,ross-examina-
expert accountan t allowed to testify to the tion "); 1887, Hollingsworth ". State, III 
shortuge shown in voluminous bank-books); Ind. 280, 297, 12 ~. E. 490 (dl'fal;ltillg treas-
California: C. C. P. 1872, §§ 1855, 1937 lIfcr; expert accountants' cxamination of the 
(production exculiCu .. when the original con- treasurer'>! books, etc.. admitted, the docu~ 
sista of numerous accounts or other documents ments being "voluminous nnd Il\ultifaril)u~, 
which cannot be examined in Court without and of such n charactcr as to render it difficult 
great loss of timc, and the eviden('e sought for the jury to arrh'p, at n correct conclusion as 
from them is only the general result of the to amounts"); 18!l3, Equitahle Ace. Ins. Co. 
wholc"); 1898. San Pedro L. Co. r. Re~'nolds, t·. Stout, 135 Ind. 444, 453, 33 N. E. G23 (in-
121 Cal. 74, 5J Pac. 410 (expcrt's s .. hedule- surance accounts; gcneral principle sanctioned, 
summaries of account-books, admitted) ; but the pleadings here treated as excluding 
Colorado: Compo St. 1921. C. C. P. § 391 it); 1895, Chicago St. L. & P. R. Co. ~. Wol-
(like Cal. C. C. P. § 1855); l!lll, Brown r. cott, 141 Ind. 2G7, 39 !II. E. 451 (expcrt'~ 
First Nat'l Bank, 49 Colo. 3!l3, 113 Pac. 483 statement of results of complicated aecount-
(bank's books) ; books, admitted) ; 
COllllecticut: 1899, McCann 11. Gould, 71 Conn. 10u:0: 1890, State 11. Cadwell. 79 Ia. 432. 441, 
629, 42 Atl. 1002 (state of accounts; SUlll- 44 N. W. 700 (expert's statement of results of 
maries allowable, in trial COUrt'S diseretion, if ex .. mination of accounts, the books being in 
the examination of items would consume time c\;dente, allowed) ; 
and confui'<! jury; but the originals must be KaMas: 1915, Spaeth '1>. Kouus, 95 Kan. 320, 
produced if demanded); 148 Pac. 651 (abstract of title; cited more 
Delawart': 18!l8, Curry 11. Charles Warner Co., fully post, § 1960, n. 3) : . 
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of infringement of copyright, the material passages may be culled from the 

Kentucky: 1903, Louis"ille Bridge CO. V. 

R. Co., - Ky. ,75 S. W. 285 (tables of tolla 
paid, summarizing the contents of thousands 
of waybills, admitted) ; 
Louisiana: 1901, Stute V. l\Iuthis, 106 La. 263, 
30 So. 834 (embezzlement; an expert's state
ment as to the results of his examination of the 
deftlndnnt's books, admitted, the books being 
Itssumed to have been offered); 1909, Shea ". 
Sewerage &: Water Board, 124 La. 299, 50 So. 
166 (compilations from records of contractor's 
work, admitted) ; 
M aryialld: IS9:3, Lynn V. Cumberland, 77 
Md. ,149, 458, 26 Atl. 1001 (expert's summary 
of tnx-llgUres, books being in court, admitted) ; 
lIf/Ul,.achwlcttS: 18.')4, Boston & W. U. Co. V. 

Dana, I Gray 83, 89, 104 (schedules of sales 
of tickets, admitted; sec quotation supra); 
1874, Walker r, CU7tis, 116 !\Joss. 98, 100, 
umblc (summary of estimates of days' work 
admitted; here the books were produced): 
189·1, Bicknell. t'. Mellett, 160 l\Ias~. 32.~. :;5 
~. E. 1130 (~olllputations hy an exp('rt (rom 
an in~oh'ent's account-books, admis8ible in 
trial Court's dh;cretion) ; 
MinTlcsota: 1891, Wolford v. Farnham, 47 
Minn. 95, 49 N. W. 528 (summary of accounts 
from the firm's books, brought into court. ad
mitted; though "the regular way would 
have hCf'n to introduce the books" also for
mally in i!\'idence); 1901. State r. Clements, 
82 Minn. 43,1, S5 N, W, 229 (receipt of ban,k
deposit during in~oh'ency; the journals be
ing in evidence. an expert'", summaries of them 
were receh'ed); 1902, Stute 1'. Salverson, 87 
Minn. -lO, 91 N. W. I (expert's summaries of 
a bank's books produced in court, held ad
missible) ; 
lIIissi .•.• ippi: 1878, State t'. Lewenthall, 55 
Miss. 5S9 (tax-collector's books; memoranda 
of voluminous contents excluded, because the 
books were not also offered); 1896, Hauen
stein r. Gillespie. 73 !\Ii8s. 742, 19 So. (l73 
(account-books belonging to u witness testify
ing on deposition; that the books were not 
annexed as exhibit,s, but were set out by copies 
of entries, held proper); 
lIfissouri: 18iO, Ritchie 1', Kinney, 46 Mo. 
298, 299 (receipts and disbursements; (,'In
densed statement ~howing nge:regutc~, not 
admitted, the account-books not being pro
duced); 1888, Masonic M. B, Soc'y r. Lack
land, 97 Mo. 137, 139, 10 S. W. 895 (expert's 
results of an examination of uccount-books, 
admitted, the documents being in court); 
1890, State 1'. Findley, 101 Mo. 217, 223, 14 
S. W. 185 (tax-receipts, etc.; the papers being 
present, an expert was allowed to state the 
result of his examination); 
Montana: Re\,. C. 1921, § 10516 (like Cal. 
C. C. P. § 1855) ; 
Nebrcuka: 1898. Bartley V. State, 53 Nebr. 
310, 73 N, W. 744 (expert's examinution of 

account-books. received, the hooks being in 
court); 1900, Bee Pub. Co. v. World Pub. Co. 
59 Nebr. 713, 82 N. W. 28 (state of compl~ 
cated accounts; books must be present in 
court. for purposes of cross-examination); 
1904, l\Iendel t·. Boyd, 71 Nebr. 657, 99 N. W. 
493 (summary statement of sL'l: simple traJl!. 
actions, excluded); 1906, Kannow & Sons:, 
Farmers' C. S. Ass'n, 76 Nebr. :330, 107 N. W. 
563 (expert's computation of the result of 
weigh-checks in evidence, admitted); 1916, 
Bauer r. State, 99 Nl'br. 747. 157 N. W.96S 
(embezzlement; summary of books of accounl 
made by cXllert,'admitted) ; 
NC1'ada: He\', L. 1912, § 5417 (like Cal. C. C, 
P. § 11;5,')); 11"71, State t'. Hhoades, 6 Nev, 
352, 376 (expert accountant allowed to statt 
the net halance of receipts and disbursementl 
in the State Treasurer's hooks as exumined 
by him. !'O as to ,how the cash that ought to 
be on hund); 1905. State 1'. Ne\'uda C. n. Co .. 
28 Ne\'. 186, 1,1 Pac. !J9 (expert uecountnnt', 
st.atements of the "net earnings" of It railroad 
company us ~huwn by the books, excluded. 
partly on the principle of § HJ60, ]JIM/. 
and partl~' be('ause the questions were DO\ 

framed ill proper application of the present 
prinl'iple) ; 
" • }' k' I 8~8" S h . K t -~ ,. Hew or. I. on :l.C 5 t. r(' Z. I .. .. " 
Y. 5·18 (witncss' statement of results of el· 
amination of account-hooks in ('ourt, admissi
ble in referee's discretion); 
Oregon: Laws 1:120, § 712, par. 5 (like Cal, 
C. C. P. § IS5.5); 1895. Stote t'. Heinhnrt,26 
Or. ·1(i6, 3S Pal'. 822 (exp('rt's summary of 
a('count-books put in evidence, admitted); 
1902, Salem L. & T. Co. 1'. Anson. 41 Or. 562. 
07 Pac. 1015, 69 Pac. 675 (expert's testimony 
to the results of all examination of \'olum· 
inouB Itccounts, admitted, the books being in 
court) ; 
Philippine I.lalld.: C. C. P. 1901. § 284 (like 
Cal. C. C. P. § 1855); 1918, U. S. t·. Razon,3; 
P. I. S50 (mortgage Hccount); 
Porto Rico: He\·. St, & C. 1911, § 1392 (like 
Cal. C. C. p, § 185;j); 
Tenncs.~cl·: 1~7 4. ShcphNd v, Hamilton Co .. 
8 Heisk, 380 (om err's failure to pay over funds; 
a witness not allowed to ~tate "the results of 
his examination" of the hooks and vouchers); 
1900, Galbrenth To. Knox\'ille, Tenn. -. 
59 S. W. 178 (sllmmary statement of book, 
balance, allowed, the books being in court): 
1918, State ex reI. Stewart r. Follis, 140 Tean. 
513, 205 S, W. 444 (re\'enue rollector's ac
('ounts) ; 
Utah: Compo L. 1917, § 7117 (like Cal. C. C. 
P. § 1855). 
Wisconsill: 1909, Huth I'. State. 140 Wis, 
373, 122 N. W. 733 (bank accounts). 

Compare the cases cited posl, § 1244, where 
a similar reoult may be reached, in ,"<Ime ~":;;;:, 
by a different principle. 
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entire volume and presented in such a way as to be con"eniently compared.2 

Upon the same principle, summaries of official or corporate records might be 
presented j 3 and testimony, by one who has examined records, that no record 
of a specific tenor is there contained is receh'able instead of producing the 
entire mass for perusal in the court-room.4 

§ 1231. (12) Any Document provable by Copy in Trial Court's Discre
tion. Much of the petty disputatiousness and futile quibbling, observable in 
the application of the present rule (sound as the rule is in general policy) could 
be eliminated by leaving to the trial Court in discretion to sanction, on any 
ground tile use of a copy without producing the original, where the nature of 
the controversy does not require an inspection of the original by the tribunal. 
Good headway has been made to this end in Canadian practice. l 

(d) "Of the Writing Itself ,. 

§ 1232. What is the " Original" Writing'? General Principle. The fun
damental notion of the general rule under consideration is that the terms of 

For the opillioll rule a~ applied to such than 500 in all, a tabulated statement from 
testimony, see posl, §§ Hl57, 1959, W7S. the voluminous records was admitted); 1899. 

Whether an official cU5todian of records is Plnno Mfg. Co. t'. M(,Coid. Ia. • 80 N. 
a pre/erred u,itllcs. i" noticed 1)081, § 1272. W. 059 (to show insolvency. a list of the 

'1839, Lewis I' Fullerton. 2 ilea,'. 6. 8 recordcd mortgages, ctc., made by onc test i-
(exhibits on both "ides showing copicd pao;- fying, excludcd); lIf arylalld: 1\)02, Blum v. 
sages, et\~ .• u~ed by the Court to facilit:lte State, 94 Md. 375. 51 At!. 26 (summary of 
comparison); 1826, l\Iawman t'. Tcgg. 2 Russ. claims Jlrovcd undcr a receh·ership. veri-
385 • .398 (same proccss sanctioncd by Eldon. fled by the rccch·cr. admitted); Oklahoma: 
L. C.); ISO!). Lawrencc v. Dana. 4 Cliff.!. 1920. Muskogcc Ga5 & E!. Co. r. State, 81 
i2 (testimony of cxperts as to thc extent of Ok!. 170. 186 Pac. 730 (exhibits compiled from 
copying in a voluminous work chargcd to the rccords of a public utility company. ad-
infringe a copyright, recei\"(~d. although the mitted. the original rccords being in court and 
Court al5.1 examincd the original matcrial the witncss bcing open to cross-examination) ; 
for itself); 11;97, Wcst Pub. Co. r. Lawyers. Orc(JolI: 1903. Scott r. R. Co .. 43 Or. 20, 72 
Coop. P. Co., 25 C. C. A. 04S, 79 Fcd. 750 Pac. 594 (a"crage of rainfall for 18 years. ul-
(in ascertaining thc extent of a borrowing L1 lowcd to be tcstified to from official records 
paragraphs of syllabi, tablcs prepared by wit- without stating detailed cntric~); Wiscon8in: 
nes.."Cs who had cxamined thousands of cases 1900, Jordon v. 'Varner. 107 Wis. 539. 83 N. W. 
were u~d as evidencc of their contents, after 9·1(1 (summary of complicated land-records 
the Court had tcsted their accuracy). and tax-rolli, the originals being before the 

• Federal: 1890. Ludtke v. Hcrtzog. IS court. admitted). 
C. C. A. 487. 72 Fcd. 142 (tcstimony to the • 1897, l"-offman t'. Pack. 114 },fich. 1. 71 
identity of an enrolled soldier as guthered N. W. 1095 (a clerk, allowed to testify that 
frem a perusal of the "arious archh'c~ contuin- no records of a certain sort existed). The 
ing his nllme und doings. admittcd): Arizona: same result may be reached on thc principle 
1901, Schumacher r. Pima Co., 7 Ariz. 269. t34 of § 1244. p(Jst. where othcr cases arc cited. 
Pac. 4no (cxpert's 5ummllries of fcc-rccords in Whether an official clislodialL may make a 
probatc court. admittcd); Florida: 1896. hearsay statcment. by certificate, to the same 
Adams r. Board. 37 Fla. 200. 20 So. 260 (sub- effect. is n differmt question; sec posl. § 1678. 
slnnce of n numbcr of records of Ii Board. ex- For the opillion rule. sec posl. §§ 1957. 1978. 
cluded); ll/inois: 1921. Pcople cx re!. Millcr § 1231. • Besides the Canadian statutes 90 

r. C. B. & Q. R. R .. 300 Ill. 399. 133 N. E. 325 providing for commercial documents in general 
(delinquent ta:o:es; testimony expcrt to rc- (ame. § 1223). the following statutes sanction this: 
suits of examination of sales-records in M. Co.. Ontario: Rulcs of Court 1913. Xo. 350 (when 
held admissible); buliana: lS00, Thorn- a third per:'OlI possesscs n document liable to 
bureh t·. n. Co.. 14 Ind. 499. 501 (witness produc'ti')lJ nnd has given inspcction of it be-
producing corporation-record. ullowed to statc fore trial. thc Court may order n certified copy 
the aggregnte iootings): IOl('a: 1897, State r. to be prepared .. which may be used for all pur-
Brady, 100 Ill. 191. 09 N. W. 290 (to show a poscs in lieu of the original"); and 80 in other 
eystem of defrlluding by false wllrrunts. more Provinces. 
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a writing must be proved b~' produeing it and not by offering testimony about 
them. It is commonly said that what is to be produced is the" original" 
and not a copy. What is meant by " original "? 

"Original" is a reiafil!e term onll!. Whcn a particular paper is said to re
produce the terms of another, the former is tlle " copy", the latter the" origi
naL" Thus," original" and" copy" are words correlative, with reference 
to the succession of existence between them, and have no necessar~' eonnec
tion with the present rule. Given merely two papers, A and 13, of which A 
was copied from B, and A thus is the" copy" and B tlle " original ", we still 
have no light at all on the application of the present rule, i.e. on the question 
whether paper A Can be offered without aceounting for the non-production 
of paper B. For example, paper A might be a libellous document handed 
by M to N, while paper B was kept b;v l\I in his prh'ate desk; so that to prove 
the publication of a libel, paper A and not paper B would be the document 
whos~ production ilie present rule would require; yet relatively to each other 
paper A is a " copy" and paper B an "original." Again, paper A mu.'-' ha\'e 
been deposited for safe-keeping with N as bailee, and in an action for negli
gently injuring it, paper A is the document to be accounted for uncleI' the 
present rl!le, and paper B could be used only sccondarily, although the former 
is onl~' a " copy" and the latter is an " original." Thus, ilie terms " cop~' " 
and" original ", being purely relative to each other, have no inherent relation 
to the present rule, and the term "original ,. has no real significance in in
dicating which paper it is (of all possible papel's) whose production is required 
by the rule. 

In order to state the rule, then, in terms which will indicltte in the rule it~ 
self what documents are included in its scope, it must be noted that the pro
duction required is the production of the document whose contents a.re to be 
proved in the 09faie of the 'is09lle.'!. Whether or not that document was written 
before or after another, was copied from another, or was itself used to cop~r 
from, is immaterial. The question becomes: Is this the very docume!!t 

- 11." _. __ ._._ 

whose contents are desired to be, and, in the now state of the issues, by the . 
substantive law may lawfully be proved? This inquiry is of course usually 
answered without hesitation; but there are numerous instances in which a 
difficulty of principle arises. 

The cases in which a question may arise fall into four groups: 
(1) Cases in which tlle document to be proved was brouglzt into phy~ical 

e:ristence ,in duplicate (or multiplicate) jonn, chiefly, the case of duplicate 
originals; , 

(2) Cases in which a document, first made by copying from another, has 
since been acted upon or dealt with at otller times, by the same or another per
son, so that for the purposes of such later acts it is the document to be proved; 

(3) Cases in which, of two or more documents, one or another of them will 
be the document in issue according to the substantive law of contract, property, 
etc., applicable to the case; 
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(4) Cases in which, by the rule of Integration, or Parol E~idellce (post. 
§ 2429), a document which would otherwise be the one in issue has been an
nulled or superseded by another one, which tJ1US becomes the only one allow
able by law to be proved and therefore the one necessary to be produced. 

§ 1233. (1) DUplicate& and C01!nterparts: (a) may be used without 
producing the Other; (b) All must be acco1!nted for before using Copies. Where 
the writing constituting a bilateral transaction is executed by the parties in 
duplicate or multiplicate, each of these parts is " the" writing, because by 
the act of the parties each is as much the legal act as another. It can make 
no difference that one party has signed only the document taken b:' the other, 
except where it is desired to prove specifically the signature. 

(a) Anyone such a duplicate or counterpart, then, rna:,' be used without 
accounting for the non-prodlLCtion of any other, because the present rule is satis
fied by the production of anyone part: 1 

1809, ELLENBOROUGH, L. C. J., in Philipson v. Cha8e, 2 Camp. 110: "If there are two 
co-temporary writing~, the counterparts of each other, one of whieh is delivered to the op
posite party, and the other preserved, as they may both be considered as originals, and 
they have equal claims to authenticity, the one which is preserved may be received in evi
dence, without notice to produce the one which wos delivered." 

This result is generally accepted. 
(b) Conversely: all duplicates or counterpa.rts must be accollnted for be

fore using Copies. For, since all the duplicates or multiplicates are parts 
of the writing itself to be proved, no excuse for non-production of the writ
ing itself can be regarded as established until it appears that all of its 
parts are unavailable (i.e. lost, detained by the opponent or by a third per-

t 1233. 1 E:;OLAND: 1842, Doc v. Pulmun. 1847. Bogardus v. Trinity Church, 4 Sund£. Ch. 
3 Q. B. 62:! (to prove W. seised, a counterpart 633. 730, semble (the lessor's counterpart of a 
of a lease by him signed by the lessee was lease is the original where it is offered as con-
received, without accounting for. the parts taining the lesscc's declarations of a holding 
sigaed by W.); CANADA: 1858. Leonard v. under the lessor); Oklo 1908, Reeves to. Martin, 
Young, 4 All. N. Br. III (certain leases, held 20 Oklo 558, 94 Pac. 1058 (triplicate notice of 
duplicate originals); UNITED STATES: Fed. breach of warranty); S. C. 1900, State t. 
1828, Carroll v. Peake, 1 Pet. 18, 23 (opponent's Allen, 56 S. C. 495, 35 S. E. 204 (school certifi-
copy of an agreement uf lease, held an original, cates); 1907, Walker Il. Southern R. Co., 76 
on the facts); ],[;ch. 11\68, Cleveland & T. R. S. C. 308, 56 S. E. 952 (bills of lading being 
Co. v. Perkins, 17 Mich. 296 (contract ex- made in triplicate, one signed by the shipper 
changed in duplicate; either receivable); and filed with the carrier's auditor, another 
Minn. 1907, International H ar\'ester Co. r. sent to the shipper with copied signature, and 
Elfstrom, 101 Minn. 263, 112 N. W. 252 (con- another filed by the carrier with copied signa-
tract ell:ecuted in duplicate in one writing-act ture, the first two were held to be duplicate 
as t-) contents lind signature, by placing a car- originals, the third to be secondary). 
bon between sheets. held a counterpart; and The earlier practice seems to have been to 
either usable without accounting for the treat the counterpart of a deed as a copy or 
other); .Miss. 1876. Ketchum v. Brennan, 53 secondary, as may be inferred from the utter-
Miss. 597, 605, 608 (obscure); Mo. 1865. Carr ances quoted posl, § 1273, upon the preferred 
r. Carr, 36 Mo. 408. 411, semble (either ro- order of copies. Moreover the quotation in the 
ceivable); N. Y. 1827, Lewis V. Payn, 8 Cow. next paragraph shows the persistence of this 
71, 76 (two copies of a lease, each executed by idea. 
both parties; "hoth are properly originals", For the effect of an agreement that a specific 
oa an issue of the existence of the tenancy) ; counterpart shall be deemed the ori(Jinal, i.e. 
1830,Jackson v. Denison. 4 Wend. 558 (counter- alone valid as to the text, see post, § 2449 (parol 
part of lin agreement usable like the original) ; e .... idence rule). 
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son, or the like). This is well settled, though not always in the light of the 
correct reason: 2 

1825, BEST, C. ,1., in Jl!mn v, Godbold, 3 Bing. 292: .. When there are two instruments 
executed as part~ of a deed, one of these parts is more authentic and satisfactory cvidence 
of the contents of the other part than any other draft or copy. It is prepared with more 
care than any othcr cop~·. and the party who produces it, and against whom it i3 used, by 
taking and keeping it u,; a part of the deed, admits its accurucy. The Courts have there. 
fore always required that if one part of a deed bc lost, and another part be in existencc, it 
must be produeed" i but" ... merely as secondary evidence of the part that was lost." 

In the foregoing passage, the counterpart is treated as merely a preferred 
variety of copy (pONt, § 1:!i:3); but the same result is necessarily reached, 
apart from an~' theory of preferred eopies, from the nature of the general rule. 

§ 12:3-1. Same: Duplicate Notices, Blotter-Press Copies, and Printing' 
Press Copies as Originals. (I) A doctrine was early established that where 
a notu.'e was made by writing it out twice, at the same sitting, dle writings 
were in fuct duplicates, though not written nor executed contemporancously 
and that thus the one retained could be used without accounting for tJle non· 
production of the one delivered.1 This theoQ-' seems to have been in part 

• ESGL.o;!J: 1740. \,ilIiers t·. "ilIiers. 2 Atk, 
71. HardwickI'. L. C.; 1773. LlIdlam'" Will. 
LofTt 3G:! C\Jansfield. L. C. J.: "If you cannot 
fJro\'e " d('(>d by produeing it. you may produce 
the countcrpart "); 1705. R. r. Castleton. G 
T. H. :!:m (ind!'nture of apprentieeship); 1825, 
:\lulln r. Gudbold. 3 Bing. :l9:? (quoted supra); 
1~4. Alh'(}n t'. Furnivul. I Cr . .:\1. &: H. '277, 
:!!I:J; IsaG. Dol' t'. Wainwright, I Xe\·. &: P,8, 
1'2 (" a l'ounterl'art is th!' next bc~t e\'idl'nce ") ; 
['SITEI' STATEs: Ala. 100·1, .\'orri~ t·. Billings
I(·y. - Ala. ,37 So. 51H (llral t!"tilllony of 
d!'fcndant's counterpart, ex(·ludcd. where 
plaintiff's wa' not a~~ollnted for); Ga. Hc,·. C. 
1910. § 57GO; 1872. Brc(·d 1'. Xagle, 4G Ga. 11:! 
(Iea"e in dupJj('ute; in artion by ,tranger 
ug"in"t lesilCe. original flf les,.,e. and nllt lIIerely 
of lessor. to II(! :t~('ountcd for); IS)'G, Cin
('innati X. O. &: T. P. H. Co. r. Disbrow. 7() Ga. 
253 (duplkute contract; ufter arcounting for 
both parts. a copy allowl'd); lIall·. I!)OO, 
Hndrigm·z· Estate. 13 Haw. :!O:? 205 (<'Ounter· 
part" of leaS<'s prefern·d to ('''pies); Ill. IS71, 
White r. Herrman, ()2 III. 73 (duplirat(> (,riginal 
of a ('ontr:u·t. pr('fern·d to a cUPY); 1906. Hayes 
r. W"l(ner. 220 III. :!56. n X. E. :!Il: Illd. 
1!1I2. l'ittslmrgh C. (., &: St. L. R. Co. r. Brown, 
17s Ind. II, !JS X. £. 6!?5 (actir,11 un a !'i11 of 
larling rlt:'Ih'ered to plnintiff by defendnnt; 
t.h!' plaintiff's original "eing lo~t, and the plead· 
ings ,·"nt.aining II "opy "om'eded to be correct, 
t ... ld that 1I0ti~e 1<) produce the defendant'S 
"ul,lit'at" original WIIS not n('(·('s~ary) ; La. IS27, 
Erwin r. Pllrter. 13 :\lurt. s. s. 1G13. S/'rllble; Me. 
1!'.7 -to Dyer 1'. Fr(',I('ri<·k~. Il3 .:\Ie. 17:! (duJlIi· 
!'atl' "ri!(il1:\l~ of a bill of lading; nile applied) ; 
-'lao •. IS:!!). I'uignantl r. Swith. S I'i('k. 27'2, 
'279 (loounterpurt of n mortgage required); 

I!)OG. Peaks r. Cobb. 192 .:\!aas. I!)G. 77 N. E. 
~~I (dupli('att' of a lease required). 

COllt~a: IS·IA.lIewlett r. Henderson, 9 Rob. 
La. a7!J. :!SI, sembi,'. 

§ 1234. I Bnglalld: 17!)6, Gotlieb r. Dan· 
'"cra. I E8p. 455 (Eyre, C. J., said" that where 
two copies of any instrument or notice wert 
made at the same time, both were to be deemed 
originals" ; here a notiec to takc away a 
crane); 1709, Jory r. Orchard, 2 B. & P. 39 (a 
written statutory demand; the attorney 
"made out two papers for that purpose. 
precisely to the same effect. and signed them 
both for his client. one of which he delivered" 
and the other he kept; held that the latter. II! 
counterpart or .. duplicate original ", could bt 
used in evidence; the analogies of a notice to 
quit and Q noticc to a justice were considered 
to control, and the cxisting prartiec to use the 
.. duplicate original" was confirmed; Houke. 
J., diss.); l!;0:3. Surtees r. Hubbard. 4 E~p. 203 
(copy of a notice of assignment. written lit the 
snme time and signed by the party; admitted. 
aemble, as a duplkate original, per Ellen. 
wrough, L. C. J.); U7Iilfd Slates: Iou:a: 
1874, Hollenbeck r. Stanberry. 38 Ia. :W;. 3:?7 
(copy of original summons sen'ed upon party. 
equivalent 1<) the summons itself); Mo. 1874. 
Barr ~. Armstrong, 5() Mo. 577, 5~G (two 
numbers of notice written at same time and one 
"Cr\'ed; each held an original); /0,'. l'. 1816, 
Jnhnwn 11. Haight. 13 John. 470 (notice 01 
tlishllnor proved by CllPY mude at the time, lI.Il 
"II dUI>Ii!'ate original"); Pa. 1826, Eisenhart 
r. Slaymaker, 14 So &: R. 15:J. 150 (,. e\'cry writ· 
ten notice iR to be proved by a duplicllte orill' 
inal"). 

Di~tingui3h the following: 1921, Lorch r. 
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the origin of the rule of thumb, already considered (aI/fe, § 120(i), that no 
notice to rroduce a notice need be given; but though the theOl',\' woule! logi
cally extewl to any kind of a document written in duplieate at the same sit
ting, such an extension appears not to have occurred.2 

The fallat'Y of the theor,v seems to lie in ignoring this circumstance, that 
what makes two numbers of any instrument counterparts and equintient 
is that the legal act as consummated embraces them both; it is not the co
incidence of v:riting (for the counterpart of a deed l!Ja~' be written after an 
interval), but JIC unity given by the final legal Het. Thus, it' both numbers 
of a notice were served, and then the server retained onc, the two would indeed 
be duplicates; but the mere writing at olle sitting, foll()\\'(,d J '.\' a legal act 
of service performed with one number only, cannot make the other an equh'
alent" original" for the purposes of the prescnt rule. 

(2) A reproduction by blotter-press or letter-press cannot be considered as 
a cluplieate;3 and policy here supports principle, for such reproductions :lJ'(' 

by no means uniformly identical or accurate. The same must be said of any 

Page. - Conn. .115 Atl. 681 (under a statute rich r. Wl'ston, 1O:? :\Ia';$. 3U:?, semble: 1890, 
requiring service of "duplicate <:opil's" of n Smith t·. Brown. 151 Mass. :33S, 340.24 N. E. 
noti,'e to rluit, the dMurue!lt scn'ed "annat be :31 (title to a judgnwnt; the assignment in 
B "true lind atte,;ted l'OPY "f the original issul'); JI18sOlai: Ih!J;;. Traber r. Hi('ks. I:n 
notil'e"; nl\1('o learning is "Jll'nt on this !\lo. ISO. 3:? S. W, 1145; XfiJraska: 18SO. 
point; its relation t<) the ultimate doing of Dehuwy I'. ErrirksrJn. 10 Xebr. 492, 501, tj 
justice between landlord aud tenant does not ~. W. UOO; 18S3. Wnrd v. Bl'nl~. H Nehr. 
appear). 114. 119. 15 X. W. :353; Ih9S. Westinghouse 

'1&00, Anderson r. !\lay.:? !3. & P. :?37 (l'oPY Co. r. Tilden. 5fl Xebr. I:!!l. ;6 ~. W. 416; 
of a bill of ('osts delivered to tIll' dl'fendant; New York: 1870. Foot r. Bentley. 44 N. Y. 
admitted, on the authority of Jor,\' t·. Orchard); lUG. 170; VirOillin: W05. Chesapeake &: O. 
1809, Philipson I'. ellll';I',:! Cornp. 110 (ductrine R. Cu. r. Stol'k. 104 Va. I)j. 51 S. E. 161; Wis-
conecded, but held nn! to apply to a book c()Min: II)OG, ~Ienasha W. \\'. Co. ~. Harmon. 
entry of an attorney'~ bill); IS2:!. Kine I'. 12.0; Wis. In, 107 N. W. !WO (letters). 
Beaumont, 3 B. & n. 288. 291. ~,'mble (three Distinguish th!' following: 1850. Nathan ~. 
judge~ could not ser' "uny great ditTcrl'nee" Jacob, I F. &: F. 452 (as au admission, a copy 
between":l dUplicate original and a "OilY made kept in a letter-bouk by the writer is equivalent 
at the time"); 18!!7. Colling t'. Trcweek, G B. &: to the I"tt~r ib"lf. and is an ori,tinal}. 
C. 394. a98 (an attorney's hilI, signed: a cupy. By stutute the rule hus sometimes beell al-
made at the same tilll!'. but not signed, but tered: ..trizon,,: Hev. St. una. Civ. C. § 1753 
offered to he signed at the trial; undecided); ("The productien of a letter-press copy of any 
1&80, Central Branch U. P. R. Co. v. Walter~, letter, before the officer taking a deposition, 
24 Kun. 50·1, 500 (a written demand was eg.. shall be equi\'alent to producing the salDe at 
sential to the claim: a copy drawn up at the the trial. nnd when so produced a copy thereof 
same time y';th the aile 8Crved, 11('ld not may be attached to the deposition as an 
equivalent to the original). exhibit. and ~halll>E; e\'idcnred of like force and 

J ENGLAND: 1812, !'Iodin t·. Murray, 3 effect a~ the letwr-press eopy itself; but such 
Camp. 2:!S; UNITED STATES: California.: c0pics "hall not be used if the original letters 
1885, Sp()ttiswood ~. Weir. (iG Cal. 5:!5, 529. 6 are Jl.cduc!'d at the trial"); Hawaii: Rev. L. 
Pac. 381; 1890. Ford 1'. Cunningham. 87 Cal. 1915. § 2GOG (original not required, where" any 
209, !!IO, 25 Pac. 403; Gcoroia.: 187G. Watkins writing whatsoever shaH have been copied by 
r. Paine, 57 Ga. 50; Illinois: ISi:3. Richards means of any machine or press which produces 
Iron Works r. Glennon. 71 Ill. 11; IS74. Kin~ a fac~imilc imprc~~ion or copy of such writing", 
r. Worthington. n IiI. Hil. 163; Indiana.: on proof that the copy otTered was 80 taken 
1883, Duringer v. Mo~chino. 93 Ind. 495, 499; from the original): Porlo Rico: Rev. St. 
IOIIIa: ISS7. State v. Hal~tcad. n In. 376. a7S, &. C. 1911, § 1452 (adopting Cal. C. C. P. 
35 N. W. 457; K~n.t/J<·klJ: IS!JS, Seibert r. § 1937 a~ amended but in~ffectively in 1901; 
Ragsdale, lOa Ky. :?OG. 44 S. W. 65:i; IS9!), "an impreSllioll of a letter taken in II. letter-
Heilman I\Iilling Co. ~. Hotaling, Ky: ,5a press ropy-book before the mailing of the 
S. W. 655; MarlllalUl: 1871, Marsh D. Hand, original" i~ un original "equally with the 
35 Md. I:!:!, 127; Mas8achusells: 1869, Good- letter so copied "). 

VOL. II 53 833 



§ 1234 DOCUMENTARY ORIGINAlS [CHA!'. x..X.XIX 

process of machine-reproduction which consists in obtaining rep~ated ink
traces from a single writing so prepared as to furnish such traces loy pressure 
or by chemical operation. 

(3) The case of a type-machine (the ordinary printing-press, er its equiv
alents) is different. Here, the only variances that can occur bel.ween differ
ent number~ reproduced b~' printing must arise from a change i 1 the type or 
frolll the exhaustion of the ink. But the ordinar~' printing-pref,s is now self
feeding in respect to ink; and, on the supposition that the t~'re is not inten
tionally altered, all the reproductions from the same setting d type Il1a~' be 
regarded for practical purposes as identical and equh·alent. For the printillg
press having fixed t~"pe, it is clear therefore that to prove the contents of 
an~' one such impression a:ty other one may be used without accounting for 
the former. 4 In these days, to be sure, of numerous differing editions 
of newspapers witIlin a single day, and even of plural editions of period
ical magazines and of novels witIl alterations made since the printing 
of the first copies, the proof of the ~.bove preliminar~' condition, namely. the 
absence of alteration in the type, becomes a more difficult matter; but this 
aspect of the subject does not seem ~;et to have been recognized in judie:ial 
rulings. 

(4) In those type-writing office-machines in which the paper is stationary 
and the writer's hand applies a mO\'able type or a pen, producing an impres
sion through ~e\'eral carbon sheets at once. the case is more difficult; for 
though the first few impressions may be identical, yet the lower sheets 
are likely to be imperfect: 5 

• 1817. R. t·. Watson. 2 Stark. 116 (the de
fendant caused 500 placards to be printed and 
carried away 25 of them for posting; to prove 
the contents of thoseposted.oneof the remain
der was admitted; .. everyone of those worked 
off are nrigillal5. in the nature of duplicate 
originals"; .. sinco it appears that they arc 
from the same press. they must all be the 
same"). 

In the following case the principle was left 
undecided: 1837. Watts v. Fraser. 7 A. & E. 
223. 232 (the defpndant. to show provocation 
by the plaintiff's libel. offered a copy of a news
paper deposited under the law by the plaintiff 
at the public Stamp-Office; excluded. because 
knowledge of its contents by the defendant was 
not shown; whether. if knowledge of the con
tents of another numher of the same issue had 
been shown. this number would have been re
ceived to prove contents. not decided). 

In the following C!!.Bes no common printing 
W!!.B shown. and thus the impressions in ques
tion could not be aS8umed to be identical: 
1849. Boosey t·. Davidson. 13 Q. B. 257. 266 (to 
prove prior publication of certain operatic 
pieces. production was required of copies 
alleged to have been seen elsewhere; for the 
identity of the contents with those of registered 
copies in court was to be shown. and there was 

by hypothesis no common printing); 1847. 
McGrath t. Cox. 3 U. C. Q. B. 332 (to prove a 
libel. the pamphlet charged as puhlished could 
not be produced. nor was anyone who had read 
it produced so as to be able to identify it 
with another pamphlet offered; a common 
printing W!!.B not shown. and the evidence of 
idontity of general ul'pearnnce. title-page. and 
dedication. W!!.B held nOL sufficient; Jones. J .. 
diss.; the real error in the case lies in holding 
the proof of common printing insufficient; for 
the pamphlet was one circulated at an electioa 
and the general evidence of correspondence 
sufficed to dismiss doubt for any reasonable 
perMn not sitting in tbe judicial atmosphere of 
artificial rensoning). 

In the following cases the principle stated in 
the text was ignored or repudiated: 1817. 
Williams v. Stoughton. 2 Stark. 292 (to show 
the contents of a prospectus received by a 
school-patron. another printed copy was re
jected); 1881. Southwestern R. Co. v. Papot. 
67 Ga. 675. 686 (newspaper itself the original. 
not some other printed copy. in proving 
publication of notice of sale). 

, 1911. Federal U. Surety Co. v. Indiana L. 
& M. Co.. 176 Ind. 328. 95 N. E. 1104 (8 
machine carbon-copy in triplicate; each one 
held an original); 1915. Wilkes v. Clark C. II; 
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1907, ELLIOTT, J., in Intcrnatiollnlllarl'C.~fer Co. \'. Elf.~frnm. 101 :'t1inn. 263, 112 N. W. 
252: "[In making the carbon ('op~' of a ('on tract here oITered.] a shret of carbon paper was 
placed between two sheets of orr\rr paper, ~o that the writing of the order upon the outside 
sheet produced a fac-simile UpOII thc one underneath. The signature of the party was thus 
reproduced by the same struke of the pen which made the surface, or exposed, impression. 
. .. We think. . that a clear distinction exists between letter-press copies of writings 
and duplicate writings produced as was the contract in the case at bar. I t is well settled 
that, where a writing i::; executed ill duplicate or multiplicatc, each of the parts is the "'Tit
ing which is to be proved, hl'Callse b~' the act of the parties each is made as much the legal 
act as the other. It is very generally held that a reproduction of a writing by a letter-press 
cannot be considered as a duplirate. The distinction hetween letter-press copies and in
struments produced by the lise of carbon paper, liS in this instance, seems reasonably clear 
and satisfactory. What makes two numbers of an instrument duplicates and equivalents 
is the fact that the legal act of the parties as consummated embraces them both. Letter
press copies are produced by an act distinct from and subsequent to the consummation of 
the legal act of execution. It mayor may not be the act of the parties to the contract. 
We know from common experience that such copics are ordinarily produced by the labor 
of clerks and other employes, nnd that the results are not always satisfactory. But all the 
numbers of a writing result from the completion of the legal act of the parties, although 
aided b~' mechanical devices or C'hemical agencies, meet the requiremcnts of originals. If 
the reproduction is complete, there is no practical reason why all the products of the single 
act of writing the contract and affixing a signature .nereto should not he rcgarded as of equal 
and equi-.'alent value. In this instanre the same stroke of the pen produced both signatures. 
The argument that the recognition of thcse instruments as duplicates would encourage 
fraudulent practices does not touch the principle involved." 

(5) A more important circumstance is that the natural operation of the 
above simple principle is in practice complicated and disturbed by the inter
\'cntion of other prineiples. Thus, (II) a. printed impn·ssion ma.~r or may not 
hc the writing to be proved, according as it or the maTI l/script draft constitutes 
the legal act desired to he pf{)\'cd (post, § 12:~5); (b) It specific prinh'd im
pression may by the substanth'e law be the only one ill ~ssl/e, and then it 
must be accounted for before anothcr can be used (post, § 123i) j (c) and in 
that case, a question may arise (treated allle, §§ 415, 440) as to the suffi
ciency of the evidence of the 'identily or correctness of the copy offered; 
(d) a printed impression may be rcad aloud and then the words uttered 
may be proved, if material under the issues, without producing the printcd 
impression (post, § 1243); (e) the act of sCllding or delivery may not require 
production (posl, § 1248); furthermore, the (Illfhenfwalioll of the author or 
publisher of printed matter involves a different principle (post, § 2150). 

§ 1235. (2) Copy acted on or dealt with, as an Original for Certain Pur-

G. Co., 95 Kan. 493, 14R Pac. 768 (bill of § 1232, n. 1); 1906. State v. T~!lSdale. 120 Mo. 
lading "made in triplicate by impression ApI'. 692. 97 S. W. 995 (tl etlri>on-copr is not a 
sheets"; consignee's set admitted); 1911, duplicate original); 1907. Cole r. Ellwood 
Goodman v. Saperstein. 115 Md. 678. 81 Atl. Power Co .. 21G Pa. 28:3. 65 Atl. G7S (duplicate 
695 (carbon-ropy of a letter, held a duplicate notkes, one being cnrbon-('opy. exeruted in the 
original); 1907, International H:ln'c~ter Co. same mallller ati the I)t\ll'r. Iwld counterparts) ; 
~. Elfstrom, 101 Minn. 26:\. 112 N. W. 252 1905, Ch~sapf':lke & O. It. Co. r. Stock. 104 

. i.:;a.:boll-coPY produced by simultaneous im- VIi. 97. 51 S. E. UH (a curbon-copy made 
pression Of. !.."lth sheets. Iwld duplicate orig- by the same impression of type is a duplicate 
ina!; Quoted Jl"upra. and cited more fully all/e, original). 
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poses (Bailments, Admissions, Bank-books, Acconnts, etc.). Where an act 
• 

material to be proved consists in the adoption of a papcr by acting upon it 
or dealing with it, the rule requiring production applies to this paper, as in· 
volving the terms of the act; so that it is immaterial whethel' the paper was 
first made by copying another paper. For the purposes of proYing the act 
in question, the specific paper dealt with is the writing to be produced. For 
example, in an action against a bailee for wronglul dealing with a document 
deposited, the document deposited, whether a copy or an original, is the 
document to be accounted for.1 Again, in proving the terms of an admu· 
sion by an opponent, where he oralI.y or otherwise has acknowledged the 
correctness of a certain document, the document thus acknowledged (usually 
a bank-book) is the one to be accountcd for, whether it is a cop~; of something 
else or not.2 Again, in proving an aCCOll1lt stated, the statement furnished 
is the document to be proved, though it may be only a cop~' from books of 
account.3 So also the criminal act to be pro\'ed may consist in the reading 
or posting of a document which otherwise may be but a cop~' froUl something 
else; 4 and other illustrations are of occasional occurrence.s 

§ 1235. I See examples ante, § 1205. 
Z Caruula: 1858, Law ton c. Tnrratt. 4 All. N. 

Br. 1. 8 (n written statement by a debtor was 
shown b~' him to the creditor. who ('opied it in 
his prest'nce; whether the cr('ditor'~ writing was 
an original. not decided); /: "ited Slutes: Fed
eral: 1919, Cohn r. U. S .. 2d C. C. A., 258 Fed. 
355 (correspondence between defendant und an 
official M. being material, an inspector visited 
defendant, who produced \(,tters from 1.\1. and 
initialled carbon copies of replies to M.; the 
inspector caused typewritten and photographic 
copies of these to be mad,!; afterwards, the 
originals became parts ofaXavy Department 
official file and could not bl' produced; here the 
type~Tittcn and photographic copies were 
held erroneously admitted. purtly because not 
verified as copies, and partly for other r('usons 
indefinitely stated; if "crified on the stand as 
correct, the only objection could be the sup
posed rule against a copy of a copy; becaUSe 
the defendant had admitted the authenticity 
of the carbons of the replies, and therefore the 
copies offered were first copies of originals); 
Iowa: 1887, State v. Halstead, 73 Ia. 376, 377 
(embezzlement; in showing deposits by de· 
fendant in a bank. his deposit-tickets arc not 
secondary to the bank-books made up from 
them) ; North Dakota: 1898, Kelly t'. Elevator 
Co .• 7 N. D. 343, 75 N. W. 264 (defendant's 
agent's stub-entries copied from original entries 
Ilnd olTered by plaintiff as &dmissions; allowed, 
the originals here being destroyed; but, on 
principle, the latter showing was not neces
sary); Washington: 1897, Stl\te v. McCauley, 
17 Wash. 88, 49 Pac. 221. 51 Pac. 382 (to show 
the stute of the defendant's nccount at a bank, 
the bank's books were introduced; held, that 
the defendant's checks need not be produced, 
because the defendant's examination of his pass-

book, made up from the bank.books, was an 
admission of the latter's correctness; and thus 
the books came in as Iln admission, not us 
secondary evidence of the checks). 

3 1835, Vinal v. Burrill. 16 Pick. 401, 407 
(account stated; to provc its contents, the 
Ilccount delivered, and not the books from 
which it was taken, is the original); 18\)S. 
Missouri, P. R. Co. ". Palmt'r, 55 Nebr. 5;j\1, 76 
N. W. 169 (plaintiff suing for medical expenses; 
physician's bill rcnder('d. treated as original, 
not his a('count-books). 

• 1817, R. v. Watson, 2 Stark. 116 (C. took a 
manuscript to a printer. who printed ;j00 copies 
as a placard; the defendant came and took 
away 25 of them; one of the remainder was 
ofi'er('d. upon a trial for posting U treusollilble 
proc\llmation; the rule h('ld not to require the 
production of the manuscript, heefiuse the de
fendant .. adopted the printing". und thus the 
printed placards became the originals); 1820. 
R. v. Hunt. 3 B. & Ald. 566, 568, 572 (seditio~ 
resolutions read at a meeting; a copy had been 
given to the ~itnilss by the defendllnt nt the 
time Wl representing what wus to be read, and 
the witness testified that they were read [IS in 
the copy; the copy held sufficien t as an original 
for the purpose). 

6 1904, Wright v. Michigan C. R. Co., 130 
Fed. 843. 65 C. C. A. 327 (what is a "dupli· 
cate" bill of lading, under St. 1898, June 13. c. 
448, ao Stilt. 459); 1887, Comer v. Comer. 120 
Ill. 420, 430, 11 N. E. 848 (copy of letter; copy 
attached to contract and made a part of it 
becomes (1Il original); 1904. Simonds v. Cash, 
137 Mich. 558, 99 N. W. 754 (copy refcrred to 
in conversations). 

So for a letter-press copy: ante, ~ 1234, 
1I0te 3. 

CompaCt' the doctrinc of t 1242, P08t. 
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§ 1236. (3) Copy made an Original by the Substantive Law applicable; 
(a) Telegraphic Dispatches. Of two or more documents, copied one from 
another, the substantive law of propcrt;\·. contraets. c!"imes, or torts, may 
indicate a specific one as the material one under the issue. In that case, it 
is immaterial whether or not the one thus indicated was, when first made, a 
"copy" from another; it must he accounted for. The principle is essen-

• 

tiaJly the same as in the foregoing class of cases; the difference is merely that 
here it cannot be told which document is the writing to be produced, until 
some point of substantive law has been determined; when that is deter
mined, it immediately indicates the document to which the present rule of 
evidence applies. Since the difficulty is raised and is determined solely by 
the substantive law, it is not necessar~' here to review all the various instances; 
it will suffice merely to indicate the bearings of the question in the cases of 
chief difficulty and commonest occurrence. 

(a) Whether. in proving the terms of a telegram, the dispatch sent or the 
dispatch delivered and received is the one to be accounted for, depends upon 
the substanth'e law im·oh·ed.1 In an action, for example, by a customer 

§ 1236. I ExoLA!m: 1SSi, R. t. Regan, 16 question reserved. as to which was the orig-
Cox Cr. 203 (to prO\'e a telegram sent by the inal); 1S84, Western Union T. Co. t·. Fatman. 
accused. the writing handed to the telegraph 73 Ala. 285, 292 (action for failure to deliver 
office, not the copy rcech·cd. is the original). telegram in season; recch'ed telegram ndmit-

CA:'lAD.\: S. Br. Con. St. 1903. c. 127. § 36 ted as the original); 1884. Pensacola R. Co. ~. 
("secondary e\'idence" may he giWIl of a tele- Schaffer, 76 Ala. 233, 23i (telegram received, 
gram" sent to the opposite rmrty or shown to he trented as secondary, the message being by one 
in his possession" after the usual notil'e and who delayed performance of contract) ; Georgia: 
failure to produce); S. Sc. Rev. St. 1900, e. 163, 1893, Conyers v. P. T. C. Co .. 92 Ga. 619. 622. 
§ 30 ("115 proof of the contents of the original 10 S. E. 25:3 (action for failure to deliver \\;th 
telegraphic message" the party may introduce diligcll('e; delh'crcd message the original); 
"the message reeeh'ed by him from the t<lle- 1893, Western Union T. Co. v. Bates, 93 Ga. 
graph office", on ten days' notice to the op- 352. 355, 20 S. E. G31l (same as the Fatman 
ponent. and prm'ided he "proves that it was case, s"pra); 1804, Western U. Tel. Co. t·. 
reech'cd at the telegraph office of the place to Blance. 04 Ga. 431. 19 S. E. 255 (action for 
which it purports to be addressed"); Ollt. failure to deliver \\;th diligence; delh'erpd 
1859. Kinghorne v. Tel. Co .. 13 U. C. Q. B. 60, paper the orip:inrd); IllinoUi: 1861, Matteson 
6Q (action for iailure to deliver telegram; ques- r. ;':oyes. 25 Ill. 591 (a~9urnpsit; dispatch sent 
tion whether the dispatche" satisfied the treated as the orit:inal. and dispatch received 
statute of frauds; for this purpose the dis- as a copy); 18i1. Morgan v. People, 59 III. 
pateh as handed to' the operator was consid- 58, 61 (party telegraphing the sheriff to stop a 
crcd); 1906, Flynn v. Kelly, 12 Onto L. R. 4·10 sale; dispatch received is the original); 1888. 
(contract by telegram. the dispute being as to Anheuser-Busrh B. Ass'n r.. Hutma<.'her, 127 
it.e terms; the defendants' message handed to III. 652, G57. 21 N. E. 626 (assumpsit for scrv-
the telegrapher, held the original. and the ices: telt'grams sC!nt by defendant to plaintiff; 
plaintiff bound to prove its loss or destruction; dplivered dispatch held the original); 1906. 
destruction not presumed nfter six months); Young I'. People, 221 III. 51. 77 N. E. 536 
Yukon: Con. Ord. 1914. c. 30. § 30 (like N. Sc. <swindling by bets; sender's telegram filed in 
Rev. St. 1900, c. 163, § 30). Wisconsin, held to be the original on the facts, 

UXITED STATES: Federal: 1894, U. S.~. and the ropy filed in thc Chicago reechoing 
Dunbar. 60 Fed. 75 (admissions of contents of a. office, excluded); Infiiana: 187·!, Western 
telegram, received); 1895, Dunbar r. U. S., 156 Union Tel. Co. r. Hopkins, 49 Ind. 223, 227 
U. S. 185. 196 (t~legram received by B. nnd ad- (damages for failure to trun8mit message; 
mitted by the defendant to have been sent by dispatch handed to the operator treated as the 
him, received); Alabama: 1S79, Whilden v. original); 1888, Terre Hllute & 1. R. Co. r. 
Bank. 64 Ala. 1. 13, 30 (action on promise to Stockwell, 118 Ind. 98, 102, 20 N. E. 650 (that 
pay bill of exchange; to prove telegrams sent telegrams were sent by a condurtor; oral 
to the defendant, the originals on file at the testimony allowed, since it did not appear that 
sending office were produced; allowed, the the telegrams were in writing); I cnca: 1888. 
delivered message being out of the jurisdiction; Riordan r. Guggerty, 74 la. 688, 693, 39 N. W. 
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against a broker for falsely reporting llis bankruptcy to a third person, the 
dispatch sent would be the one to be proved; but in an action against a tele
graph company by an addressee for delayed delivery, the dispatch delivered 
would be the material one; while in an action by an offeree against an offeror 
in which the acceptance of the offer is denied, the solution would depend on 
thc rule in force as to the necessity of receipt of acceptance by the ofl'eror; 
and in certain other actions both the sent aud the received dispatches would 
have to be accounted for. These discriminations are accepted by most 
Courts, though in many rulings the grounds for decision are left obscure. 

§ 123i. Same: (b) Printed Matter. If a contributor sties a magazine for 
an article accepted but not paid for, the manuscript accepted is the docu
ment to which the rule applies. If a person whose interview has been pub
lished in a newspaper is sued for libel, the words uttered are the thing to be 
107 (w\1('ther d~f('ndant. ~ent a \el('gram; copy 
made at the r('ceiving offiee, admitted. the 
~ent document being shown lost); .~[arylalld: 
1880, Smith v. Easton, 54 Md. la~, 14.5 
(whether n contract was made by telegram; 
tho promisor's tell'gram sent to the telegraph 
office, held the original, and here held not 
sufficiently autlwn tieated) ; M assachusclt,,: 
1895, Xickerson ,'. SIJindl'II, 164 Mnss. 25, 41 
K. E. 107 (addressee's dispatch the original, 
unless a rule of law makes sender's dispatch 
binding); Mil1l1eso/a: ISS-!, Wilson v. H. Co .. 
31 Minn. 4S1, IS N. W. 291 (to pro\'e a hiring 
by telegraph, the dispatch re<'cived in the 
original; on proof of its loss, oral testimony of 
its contents is admissible); 1890, Nichols t'. 
Howe. 43 Minn. lSI, 45 N. W. 14 (contract 
by telegram; production of the tc\('gram no.. 
quired) ; Mississippi: 1859, WiIliam~ t'. 

Brick('ll. 37 !\I iss. G82, G8G (hiring hy 
telegram; plaintiff must produce the di~patch 
received); St. 19W, c. 13:3 (in actions against 
tdegraph companies for non-delivery, £'Ie., 
.. the copy of the telegram recei\'('d and tran
scribed by such company's operator at the 
office of final dl'stination shall be conclush'e 
('vidence" of the original's filing by the sender, 
and IDa\' be introducl'd as .. the hest e\'idence • 

of the filing of the original". etc.); MOil/ana: 
190·1, Bond v. Hurd, 31 !\Iont. 314, 78 Pac. 579 
(contract for medical serdees; message 
handed to telegrapher. held the original, on the 
fncts); X,·braska: 190a. Yeiser 1'. Cathers. .. 
Xcbr.· . 97 N. W. 840 (tl'lcgram cx('ludcd on 
t.he facts); ;Vcw Hampshire: 1869, Howlcy t·. 
Whipple, ·18 N. H. 487 (to >how that .J. G. had 
Bent a tel ('gram from l\1ontr('al, held, the dis
patch as handed for transmission in l\Iontreal 
was the original); ,\" w York: ISS:;, Oregon 
S. Co. v. Otis, 14 Abb. N. C. 3SS, 100 N. Y. 446, 
453.3 N. E. 485 (contract suid to be mude by 
the defendunt (IS agent ior the plaintiff; the 
.. original message" said to be the primary 
evidence; opinion obscure); South Dakota. 
1899, Western Twine Co. v. Wright, 11 S. D. 
621, 78 N. W. 942 (contract of warranty; 

• 

r('cei\'ed dispatch from promisor, admitted for 
promisee, after eddence that tel ('graph com
pany's rules required the destruction of orig. 
inals after six months); 1902, Distad •. 
Shanklin, 15 S. D. 507. 90 N. W. 151 (breach or 
contract; sendee's copy admittl'd, the original 
having beell destroyed by the telegraph com· 
pnny); Texas: 18S7, Prather v. Wilkins, 68 
TelC. 1S7, 4 S. W. 252 (no discrimination made 
on this point); Fcrmont: 1856, Durkee r. 
H. Co., 29 Vt. 127, 140 taction for commissions 
in raising 10(111 for the defendant; to prove the 
rontract, telegrams were involved; Redfield. _ 
C. J.: "It depends upon which part.y is re
sponsible for the transmission acroS>; tho line, cr 
in othl'r words whose agent t.he telegraph is"; . 
where the reeeh'ed dispatch is the legally. 
materiul document, it must be Ilcrounted [or; 
a recorded copy of it would "l'rdinarily" be . 
prl'ferahle to mere recollectioll; and tlvJ·· 
message as handed in by the sender" i-,,,,rhaps" 
might also ser,'e as a copy; but "where the 
purty to whom the communication is made is to 
tuke t he risk of transmission, the message de
livered to the operator is the original"); 1877, 
State v. Hopkins, 50 V t. 316, 323, 332 (to sho\\' 
knowledge by communi~ation, the delivered 
form of a telegram delivered to the defendant 
was received; to prove the contents of a 
telegram sent by the defendant, 8 COpy of the 
delivered form wns receh'ed, on proof of de
struction of the sent originnl by th,) telegraph 
company); Wc.!!t Viroinia: 1905, Cobb r. 
Glenn B. & L. Co., 57 W. Vn. 49. 49 S. E. }()()5 
(priueiple considered); 1916, Showalter r. 
Chambers. 77 W. Va. 720, 88 S. E. 1072 (con
tmct for sale of hay; secondary evidence of a 
telegram, ndmittcd; Cobb v. G. B. & L. Co., 
supra. distinguished); Wisconsin: 1876. 
Saveland v. Green, 40 Wis. 4a1, 440 (contract 
by telegram; received message here the origi
na\. under the law of contracts); 18S2, Rundall 
t. N. W. Tel. Co., 54 Wis. 140, 143, 11 N. W . 
41!1 (undecided). 

For altlhCfuicatioll of telellraTTl8, see p~t, 
§ 2154. 
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proYed, though the printed words would equally be pro\'able if the printing 
was authorized by the defendant. l If the libel was charged as published 
in a newspaper or other printing of which multiple l1umbers existed, the 
number charged would in theory be the document to be proYed,2 though it 
would seem (on the principle of § 1234, ante), that the production of any 
other number printed from the same type-setting would satisfy the rule.3 

In this connection, there may also be involved the principles of § 1243, post, 
as well as of Authentication (post, § 2150) and of Identity (ante, §§ 415, 
440). 

§ 1238. Same: (c) Wills and Letters of Admjnjstration. (1) At common 
law, the Ecclesiastical Court had jurisdiction to administer personalty and to 
adjudicate Will.9 of personalty, but not to adjudicate wills of realty. Hence, 
a will of personalty, when probated, became a part of that Court's records, 
but a will of realty remained, even after probate, merely a deed taking effect 
after death.! It followed that a will of personalty need not be produced, but 
could be proved by the Court record or a CGP~' of it, while a will of realt~· 
must be produced or accounted for.2 Modern legislation has given Probate 
rourts jurisdiction over both kinds of wills; so that this distinction no longer 
c :ists; but the statutes dealing with the matter provide sometimes that the 
"'.:1 itself, and not merely the record or a cop~' of it, may be required by the 
Court to be produced or accounted for (ante, § 1215, 1108t. § 1658). 

(2) The Ecclesiastical Court's grant of letters iesiamclliary to an execu
tor of a will over which it had jurisdiction, or of letters of admini:JtratiM on 
intestate per-sonalty, was a judicial ad constituted by the record; so that 

§ 1237. '1824. Adams t·. Kelly. Ry. & Mo. to he unsound. Compare the CIlilCB cited antc, 
157 (libel; the defendant had told the matter § 1234. 
to a reporter. who had taken it in writing. and § 1238. J 1726. Gilbert. E .... idence. 7I ("The 
it had then been published by a newspaper. probate of a will is good e\'idence as to the pc' , 
which was the libel charged; held. that the sonal estate. and they are the records of th.t 
newspaper statement must be shown to be the Court, and therefore II copy of them under the 
same as that which the defendant made to the seal of that Court must be good evidence. . . . 
reporter. and therefore the writing became an (But for real estate) he must have the original 
original tn be produced;' here the words as will. and not the probllte only, for where the 
printed had to be shown to be authorized by original is in being. the copy is no evidence. and 
the defendant) ; 1904, Prussing t·. Jackson. 207 the probate is no more than a true copy. under 
lll. 85. 69 N. E. 771 (action for libel against the the seal of the Court. of a pri\'ate instrument "). 
author of a letter published in a newspaper; • 1695. Newport's Case. Skin. 431 (a copy of 
the letter held to be the original; unsound. for the record of the EcclesiU.'!tical Court was re-
the declaration alleged puhlication in the news- ceived to show the contents of a will of person-
paper. and the plaintiff offered to connect the alty;" the act of the Court is the original. lind 
defendant ",ith it). the will is proved oy the act of the Court .... 

2 1835. Johnson v. Morgan. 7 A. & E. 233 and so a copy of t.he !l.ct of the Court is suffi-
(libel by a song; the particular cop~' whose cient "); 1696. R. ~. Haines, Skin. 583 (" A 
publication was alleged had been lost; and this copy of a probate of II will where the Court has 
showing was held requisite before other copies jurbdiction is good. because the probate itself in 
could be resorted to); 1847. McGrath v. Cox. such CI\SC is an original actofthe Court"); 1837. 
3 U. C. Q. B. 332, 337 (Rohinson. C. J.: "The Doe v. Mew. 7 A. & E. 240. 253 (the will with 
plaintiff [in libel]. as I conceive. must be looked II memorandum of the surrogate that the execu· 
upon always as prosecuting for the inquiry aris- tor had pro\'ed the will and probate been sealed, 
ing {rom puhlillhing some one certain libel to admitted irrespective of the probate its<!lf). 
which particular uct of publication his cuuse of Contrc,: 1805. Jackson v. Lucett. 2 Cai. 363. 
action is confined "). 367 • • emble (record of judge oi probate is 

• Thus the preceding two cases would seem seconda!'y). 
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the letters themselves. i.e. the credentials given to the representative, were 
merely a cop~· of thc judicial record; hcncc, in prO\'ing s11ch an appointment, 
the Court record became thc documcnt to be prond, and for this purpose a 
certified copy of the record would sufficc, without producing the letters. which 
were themsch'cs legally only a copy of thc record.3 This also has been ex
pressl:.' rcgulated by modern statutes (ante, § 1215, post, § 1658). 

§ 1239. Same: (d) Government Land-Grants, Land-Certifica.tes, a.nd Land
Patents; Mining Rights; Recorded Private Deeds. (1) An ordinary deed 
by a private party is itsclf thc effective instrument of transfcr, cvcn under leg
islation making its public registl'lltion an additionally nccessar~' clement of 
validity. It has already been seen that, e\'cn where by common-law prin
ciplcs or by express statute the decd's contcnts may be proved by thc regis
try or a copy of it. stiII thc prcsl'nt rulc is always thought of as appl;\"ing to 
the deed itsclf, and its production is Il1erel~' cxcused on the ground that it is 
practically unavailable, by reason of its proved loss or its possession by an
other or thc incoJ1\'enicnce invokcd in rcquiring it (ante, § 1224). As to 
other deeds of transfer than Govcrnment land-grants. it is generally acccpted 
that the parllJ'.y deed of conveyance is the constitutive documcnt (i.e. thc origi
nal to be accounted for), and that the official register is merely a copy of that 
original. l 

In transfers of mining-rights there occur certain partial modifications of 
this principlc.2 

The Torrens system of title-registration abandons it completely; here the 
" original certificate of titlc ". ·i.e., the registrar's official entr:.-' fou~;ded on a 
judicial decree, becomes the basis of the title, together with the" duplicate 
certificate" issued to the owner. The statutes establishing the system usually 

• 1822, Plumer. M. R.. in COX V. Allingham, 
Jar. 514 (" The thing which it is required to 
tlrove is to whom the Ecrlesinstiral Court has 
granted the power of administering the prop
erty. The ordinary evidencc is thc J.I~oba te ; 
which is a copy of the will, with II certifit:ate 
under the seal of the Court that probllte has 
been granted to the exe~utor. It is only the 
act of tho Ecclesiastical Court that is to be 
tlroved. Now we have here tho original book 
containing the cutry of the act of the Court. 
The probate is only a copy of this act; this is 
the original and therefore the primary evi
dence"). 

Accord: 1807. Elden V. Keddell. 8 Eaet 187 ; 
Mo. 1826. Lnne V. Clark. 1 Mo. 658; N. H. 
1834, Farnsworth V. Briggs, 6 N. H. 561 (record 
of the Court as to granting administration is the 
original. of which the letters are only a copy) : 
N. Y. 1830, ,Tackson V. Robinson. 4 Wend. 436. 
442 (records of Probate Court are the original, 
and therefore copics of them are receivable 
without showing the loss of the lotters of ad
ministration); N. C. 1830, Hoskins V. Miller. 2 
Dev. 360; S. Car. 1831. Browning V. Huff, 2 
Bail. 174, 179 (action by administrator; the 

ordiuary'~ record-book sufficient, for the letter 
of udministration is merely tl certificate that 
the order exists). 

§ 1239. I 1826, Ewing, C. J., in Fox r. 
Lamhson, 8 N. J. L. 275. 280 (" [The counsel} 
assimilates it to a common-law record, as for 
example of r. judgment, and because such a 
record would be evidenc(' he argued that the 
entry in Quest.ion was so. But there is no 
analogy. The common-law record iR in itself 
the original and supposes 110 other in existence. 
The record or registry of a deed or other instru
ment of writing is but Il. copy and pn'suppo8CS 
an original"). AccQrd: 1886, Brown ~. 
Griffith, 70 Cal. 14, 16; see posl, § 2456, where 
the subject is treated from the point of view of 
the parol e\;dence rule . 

• 1859, McGarrity r. Byington. 12 Cal. 426, 
430 (eame as next case); 1860. Atwood V. Fri
cot, 17 Cal. 37. 42 (record of transfer of mining, 
right; held an original, as showing compliance 
with regulations, but secondary to tho docu, 
ment and fact of transfer); 1864. St. John ~. 
Kidd. 26 Cal. 263, 270, semble (same). The 
statutes nrc placed ante. § 1225. 
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§§ 1177-1282] WHAT IS THE "ORIGINAL" § 1239 

make express provision for the use of copies and originals in various situa-
tions.a . 

(2) But where the Government itself makes the grant of land, and not 
merely furnishes an office for registering the grants of private persons, the 
question arises whether the constitutive document of grant (and therefore 
the document to be produced or accounted for) is the Government's own 
entry or record of the grant, or is the certificate, patent, "testimonio". "ex
pediente", or other document delivered to the grantee by the Goycrnment as 
his muniment of title. Herein is involved a question of propert~'-law, not of 
Evidence. The rule of Evidence is easil~' applied, as SOOIl as the question of 
property-law is answered.4 If the first alternaHve above is taken, the original 

I The statutes arc placed ante. § 1225. The duimant from a prh'ate receptade" is not 
Uniform Land Title Registration Act, as equivalent); 1902, Carr Land &: L. S. Co. v. 
adopted by the National Conference of Com- U. S., 55 C. C. A. 43:3, 118 :Fed. 821 (a traet 
missioners of Uniform State Laws, did not Look prepared by the cOlllmissioner of the gen-
contain any pro,;~ions dealing with the eviden- eral lund-office to replace the burned local rec
tial use of Callies. ords, and proved by the local register to be used 

• Besides the following statutes and prece- ao such, is not a copy which must be certified 
dents directly dealing with the subject, other by the commissioner under r. S. Re\·. St. 
statutes and decisions more or less connected § 2469); 19lO, McGrew v. Byrd, 8th C. C. A., 
will be found el>lCwhere; (1) on letters, etc.. 255 Fed. 759 (land in Missouri; land register's 
fiU!d in a public office (ante, § 1219, post, § 1680) ; certificate of purchase, not pro\'able by certi-
(2) on recorded conveyances in general (ante, fied copy of record); 1910, McGrew r. Byrd. 
I 1225, post, § 1651); (3) on certain record- 8th C. C. A., 257 Fed. 66 (certified copy of 
books of the land-office (post, § W59); (4) on register's certificate of purchase, not admissible 
judicial records (ante, § 1215, posl, §§ 1660, to evidenCE: title, tlO l\lissouri statute requiring 
1681); (5) ou official ccrti.ficates and returns such record to be kept); 1880, U. S. 1'. Schurz. 
(11081, H 1672, 1674); (6) on 'JITe/errcd copies 0/ 102 e. S. 378 (delivery of a public land patent 
records (post, § 1269); is not necessary to pass title); 1921, U. S. 1>. 
Federal: U. S. Code 1919, § 683 (original appli- Ctlster, 8th C. C. A., 271 Fed. 615 (nature of 
cation for entry of land, etc., on file in gcneral U. S. public land record; the record passes 
Iand-office, when called for by 5ubprena duces title) ; 
tecum, is to be forwarded to register, authenti- ~llabama: Code 1907, § 3979 (patents of the 
cated by generulland-office commissioner'8 seal, Gnited States or any State are admitted" with-
and "shall be received in evidencc"); 1831, out further pl'oof"; !lIsa tract-books in county 
Doe 1>. Winn, 5 Pet. 233, 241 (exemplification proLate offices); § 3980 (lund-office certificates, 
under Georgill State seal of land-patent therc admissible; register's rertified copy of land-
recorded, admitted; Johnson, J .. diss.; see office documents in this State are 'prima 
quotation ante, § 1224); 1833, U. S. r. Perche- facie' evidence of the facts contllined therein); 
man, 7 Pet. 51,78,84 (certified copy of Spanish 1841. Hines v. Grcenl~e, 3 Ala. 73, 75 (certified 
land-grant, receivable, because the original copy of U. S. rccord of land-patent, received 
decree is not issued but retained; the" copy is, without accounting for the first patent issued; 
in contemplation of law, an original "); 1833, Ormond, J.: "The patent [issued to patentee] 
Minor r. Tillotson, 7 Pet. 99 (lund-grant in is not the title, but merely evidence; .•. (the 
Louisiana; grant to patentee the originul to record] is a public act, and therefore a second 
::.e accounted for); 1840, U. S. v. Wiggins, 14 patent which may issue is not a copy of the first, 
Pet. 3~4, 345 (certified copy of Spanish land- but is rather a republication of the original") ; 
grant in Florida, received without aecounting 1872, Jones v. Walker, 47 Ala. 175, 178, 183 
for the original); 1858, U. S. v. Sutter, 21 How. (deed of Federal government-land to plaintiff, 
170, 174 (Mexican land-grant in California; filed at the land-office; production required) ; 
ollicial record apparently treated as a copy; 1888, Woodstock Iron Co. v. Roberts, 87 Ala. 
opinion obscure); 1860, U. S. v. Castro, 24 436,438,6 So. 349 (transcripts of land-patents; 
How. 346, 349 ("When therefore a party claims Jones v. 'Vnlker, repudiated, since the docu
title to lands in California under e. Mexican mflnt is in official files; Hines v. Greenlee 
grant, the general rule is that the grant must !ollowed; the original is the public record and 
be found in the proper office among the publi<- (,f cour>lC cannot be produced); 1889, Ross ". 
archives; this is the highest and best evi- I.roodwin, 88 Ala. 390, 391, 396, 6 So. 682 
dence"; and accordingly the existence and (>'arne); 1893, Beasley v. Clarke, 102 Ala. 254. 
IOS9 of this public record must be shown; 255, 14 So. 744 (same); 1895, Holmes 1>. State, 
"written documentary evidence. produced by a 108 Ala. 24, 26, 18 So. 529 (same, for a letter of 
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and constitutive document being the Government record, not removable from 
official custody, it may be proved by a copy therefrom (ante, § 1218) with-
cancellation of entry); 1902, Hammond 1). 

Blue, 132 Ala. 337, 31 So. 357 (U. S. land
patent or a certified copy is preferred to a tract 
book); 1905, Butt V. Mastin, 143 Ala. 321, 39 
So. 217 (not a certified copy from a tract book, 
but the patent or a certified cupy, held the origi
nal); the provision for tract-books in Code 
1907, § :.979, supra, waR added in 1907 to meet 
the ruJmg in Hammond ~. Blue, 8Upta; and 
wording of Code 1907, § 3980, was also re
phrased so a·. to meet the ruling in Butt r. 
Mastin,8upra; 
.4Iaska: Compo L. 1913, § 536 (like Or. Lllws 
1920, § 9896) : 
Arizona: He\·. St. 1913. Ci\,. C. § 1747 (certifi
('ate of llurchase or of locc,tion or duplicate 
receh'er's re('eipt of land in this State, etc., is 
e\idence of title, cxcept as against the U. S.) ; 
Arkansas: Dig. 1919, § 4120 (certified copy, by 
regist'.!r or receivcr of land·office of the State, of 
entries in books or of papers fih~d, admissible) ; 
§ 1533 (recorder's ccrtificd copy of recorded 
dCl.'d of commissioner of State lands, admis
sible); 1848, Finley 1). Woodruff, 8 Ark. 328, 
342 (State land-office claim-entries, etc., arc 
primar~', so that copies arc receh'able); 1892, 
Dawson V. Parham, 55 Ark. 286, 290, 18 S. W. 
48 (entrics ot' IJurchase in swamp-land.office, 
receivable) ; 1893, Steward v. Scott, 57 Ark. 153, 
158, 20 S. W. 1088 (land-office entry, semble, 
held secondary to the certificate therefrom in 
showing title); 1905, Carpenter 1). Smith, 76 
Ark. 447, 88 S. W. 976 (State land commis
sioner'selLemplification of D swamp-land patent, 
without accounting for the original patent, not 
admitted); 1905, Co\ingtoll t'. Berry, 76 Ark. 
460,88 S. W. 1005 (similar); 1905, Carpenter 
v. Dressler, 76 Ark. 400, 89 S. W. 89 (State 
land commissioner's certified transcript of his 
records, not admissible" without first account
ing for the deed or certificate"; carefulopinbn 
by Hill, C. J., con.1rming Co\;ngton V. Berry, 
Carpenter 1). Smith, 8upra, and explaining and 
modifying the opinion in Boynton 1). Ashabran
ncr, 75 Ark. 415, 88 S. W. 566, 1011); 1909, 
Thornton 1). Smith, 88 Ark. 543, 115 S. W. 677 
(duplicate deed of State land commissioner, 
issued under § 4730, Kirby's Digest, held not a 
new deed, but a duplicate only) ; 
California: C. C. P. 1872, § 1925 (" A certif
icate of purchase or of location of any lands in 
this State, issued or made in pursuancc of any 
law of the United States or of this State, is 
primary e\;dence that the holder or a5:.!ignee 
of such certificate is the owner of the land de
scribed therein "); § 1!l27 (minerallnnd·patent 
to be evidence of date of location of cillim); 
1859, Geogot'y v. McPherson, 13 Cnl. 562, 572, 
574 (the grant of lund by a Mexican governor, 
forming part of the 'expediente' or whole record 
of granting, is the original, of which the copy 
or certificute to the grantee is only a copy; a. 

, 

proof of the fClimer may thereforc be made 
without accounting for the latter; Mexican 
grant on file in U. S. Survcyor-general's office; 
cxamined copy allowed, there being an in· 
ability to remO\'e orIginal from office); 1860, 
Natoma W. & M. Co. t'. Clarkin, 14 Cal. 544, 
549 (Mexican grant on file in U. S. Surveyor. 
genHal'!, office; production not required, the 
presence of the original there being shown, and 
oertified copy under the 3tatute being used); 
1861, Soto v. Kruder, 19 Cal. 87, 94 (Mexican 
grant on file in Surveyor-general's office; in 
using an examined copy at con.mon law, the 
legal impossibility of taking the original from 
the file must be shown; but if under the statute 
a certified copy is used, the original need not 
thus be expressly accounted for); 1867, Donner 
11. Palmer, 31 Cal. 500, 509 (same a~ Gregory 
v. McPherson, for Alcalde's hook of grants); 
1874, Sill v. Ree8e, 47 Cal. 294, 3·Ji) (appro\"in~ 
Donner 1). Palmer); 1877, Bixby 1). Bell'!, 51 
Cal. 590 (translation only, without originai ~~ 
certified copy, of Mexican grant on file in land. 
office, excluded); 1891, Eltzroth 1). Ryan, 1'9 
Cal. 135, 139, 26 Pac. 647 (U. S. land-patent; 
certified copy from land-office receimble, with· 
out Rccounting for patentee's certificate); 
Colorado: Compo Sr .. 1921, § 6540 (U. S.land· 
office register's certificate of entry on purchase, 
admissible, but a patent is to be paramount 
title); § 6545 (recorded patent provable by 
ccpy like recorded deed); § 1149 (certified copy 
of recorded deed of State land by Governor, 
admissible) ; 
FI01'ida: Rev. G. S. 1919, §2724 (State lands; 
conveyances or title, etc., provable by certif· 
icate of State commissioner of agriculture); 
1886, Liddon 1). Hodnett, 22 Fla. 442 (certified 
copies of patents from U. S. generalland-office, 
admitted); 1894, Su!livan V. Richardson, 33 
Fla. 1,98,14 So. 692 (early Spanish grant; the 
grantee's document, on the facts, treated as an 
original, and admissible) ; 
Georgia: Rev. C. 1910, § 6300 (party's 09.th 
that original grant is .. not in his power or pos
se&sion and that he knows not where it is", 
BUfficient); 1878, Brown 1). Driggers, 60 Ga. 
114, 115; 62 Ga. 354, 355 (homestead plat 
given to party is the original, as against a 
certified copy) ; 
Hawaii: Re\'. L. 1915, § 2594 (in proving ,. any 
grant of land, lease, or other conveyance of any 
Government land or real estate, it shall not be 
necessary to produce the original patent, grant, 
lease or conveyance", but a certified copy under 
the hand and official seal of the proper officer 
suffices); § 340 ("land patents, leases, grants, 
or other conveyances of any government land 
or real estate", provable by the commissioners' 
certified copy under official seal, which is 
admissible "the same as the original instru· 
ment itself") ; 
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out regard to the whereabouts of the grantee's certificate, which is thus merely 
a copy of the official book. If, on the contrary, the latter alternative above 

Idaho: Comp, St, 1919, § 7958 (like Cal. C. C. Getty, 26 Ill. i6, SO •. !and-oflice record or re-
P. § 1925) : corded paper; provable by exemplification); 
1Ui7lQ~: Rev. St. 1874. c. 19, § 10 (deeds, etc.. 1868. Huls r. Buntin. 47 Ill. 396, 397 (patent 
affecting land by trustees of I1linois and Michi- lost: certified copies of the land-office books of 
gnn cRnal or canal (.'ommissioners, provable by flntry. admi~sible): 1883. Wilcox ~. Jaekson. 
certified ropy of record): § 11 (books and en- 109 iiI. 261. 265 (" half-breed scrip" and 
U'ies of sale by the sam!.'. provable by certified 10catiC'lns under it): 1886, Gormley v. Uthe, 116 
copy under official seal of secretary OJ COID- 111. 643. 649, 7 N. E. 73 (Iand-office records 
missioners): c.30, § 41 (St. 1879. May 29) (on proved by exemplified copy): IS70. Seely v. 
affida\;t by party or agent that "the required Wells, 53 Ill. 120 (records of U. S. Jar.a-office, 
U. S. ;Jatent eonveying or concerning the title admitted): ID09. Black r. Chirago B. & O. R. 
to the lands" in question" is lost. or not in the Co .. 237 Ill. 500, 86 ::-.. E. 1065 (record of 
po~ .. er of the party wishing to usc it on sueh general land-office reeiting a selection of a tract 
trial of any such case. and that to the best of his approvcd by the Secretary of the Treasury, 
knowledge said patent was :lOt intentionally admitted) : 
destroyed. \.Irlost, or in any manner disposed of Indiana: Burns' Ann. St. 1914, §§ 482, 484, 
for the purpose of introducing a copy thereof 491 (records of l'. S. land-office or office for 
in place ef the original". and if the original has sale of Canal or l\1iehigan road lands. provable 
been recorded ,,;th the couuty recorder, then by certified copies by keeper or State Secretary 
the record or recorder's certified copy is admis- or auditor); § 492 (State or Federal patents of 
sible): c. 51, § 20 (U. S. land-office register's Indiana Jand. and record thereof. and certified 
certificate of entry on purchase of ahY tract of copies, admissible): § 493 (record of all patents, 
land in his district, admissible); § 21 (land- certificates of purchase, etc., "whether issued 
patent to be paramount title tQ register'lI by the U. S. or by this State, or made by any 
certificate): § 22 (where State land has been person or corporation", admissible like the 
sold f.nd GO\'ernor's patent issued, and" said original: also certified covies thereof); §§ 486, 
patent has been or shall purport W be re- 487 (Wabash and Erie canal lands);! 1838, 
corded" in the county "and said patent shall Smith t'. Mosier, 5 B1r.ckI. 51, 53 (U. S. land-
be loat, orout of the power of the party desiring office patents: original must be accounted for: 
to use the same to produce in evidence". re- affida~it filed in local land-office, not being 
corder's certified copy ia admissible to prove removable, copy admissible); 1842, Rawley t·. 
issuance and contents of patent; rule t·:) apply Doe, 6 Blackf. 143 (first point of prl'ceding 
to U. S. land.patents and certain cana! deeds) : case follo'.\·ed): 1847, Stephenson r. Doe, 8 
§ 23 (certified copy by custodian of "book and B1ackI. 508, 512 (same: but doubting for the 
entries" of sale of State lands, admissible; case of a non-patentee offering the fl.'corded 
certificate of purchase or issuance of patent r.o!, S) ; 
admissible, but. patent is to be paramount title; Iowa: Code 1897, § 4633. Compo Code, § 7340 
custodian's certified copy of "books und en- (U. S. land-patents recorded in county. prov-
tries" of saIl'S of swamp and overflowed lauds, able by re('order's certified copy); Compo Code, 
admissible: officer's ~2rtificate of sale or entry §§ 7348. 7349 (land-office recei\'er's receipt or 
thereof and execution of deed therefor, admis- duplicate receipt: quoted pos:, § 1678. n. 2) : 
eibl", in place of deed, "if the original deed be 1853, Stone V. McMahan. 4 Greene 72 (Iand-
lost, or it be out of the power of the party office receivcr's duplicate rl'ceipt is an original 
v.ishing to use the same to produ~e it in evi- under the statute): 1858, Curtif r. Hunting. 
dence, and such original deed hJ\S never been 6 la. 536 (rc( orded land-patent: original 
rerorded"; and whenever both the deed is lost. required): 1880, Chicago, B. & Q. R. Co. v. 
etc., and the books of sale, ete., "have also been Lewis, 53 la. WI, 107, 4 N. W. 842 (certified 
lost or destroyed ", and a proper return of such copies of land-office selections. admitted); 
aa1es has been made to the auditor of public KaT/.8a8: Gen. St. 1915, § 7284 (like Nebr. Rev. 
accounts, the auditor's certified cop~' under offi- St. 1922. § 8917): § 7285 (certified copy, by 
cia! seal of such return is admissible); c. 122, register or receiver having custody, of papers 
'265 (recorded State patent for school lands, lawfully deposited \lith U. S. land-office in the 
provable by certified copy): § 266 (" duplicate State and official communication thereto from 
copies" of such certificates of purchase and uny Federal department. admissible like the 
patents. obtained after affidavit of "loss or de- original): § 6i92 (certified copies under official 
Btruetion of the originals". admissible); 1844. seal by rcgister of deeds of U. S. land-patents 
Graves v. Bruen, 6 Ill. 167, 172 (an auditor's recorded in county, admissible): § 6793 (U. S. 
patent to public land; copy from the record in land-J:.atent, provable by ~ertified copy "tbe 
case of loss not receivable: duplicate patent same as the original"): § 10643 (State land
necessary); 1855, Lane v. Bummelmann, 17 office records: register's certified copies under 
Ill, 95 (land-patent; original need not be pro- official seal to be "vresumptive evidence of the 
duced because a public record): 1861, Lee v. facts t() which they relate ") ; 
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is u>.ken, the grantee's patent, certificate, or other document, is the original, 
and the Government book is merely a copy of it, so that the necessity of pro-

Louisiana: He\". Cit·. C. 1920, § 1445 (rec(lrded rant, etc., from U. S., of laud in this State, ad-
lanG-pateut or register's certificate, or recch'er's missihle); § 1961, Hem, § 1621 «('opies from 
receipt, by officers of Louisiana or of general books of land-cntrics .. kcpt in any land-office in 
Governmpnt, provable by recorder's certified this State, or in the office of the Secretnry of 
copy; provided the party" made aflida\'it that StP.te, or land-commissioner, or other public 
the original o! such patent or certiticate is !lot office ", certified by the offil'er ha\-ing chllrge, 
in his possession or ~'nder hiJ control", a,lli admissible like the original certificate or entry); 
opponent may dispute genuineness); 1~23, 1838, Doe v. l\I'Cnleb, 2 How. Miss. 756, 767 
Homan r. ~:llnith, 1 Mnrt. N. s. 473 (wheth,"r the (lanJ-office certificate; original must be ac-
Spanish GO\'ernor's 'del'reto' or his grant was an count-·j for); 1839, Wooldridge v. Wilkins, a 
original delh'ered to the gra.'ltee, or wh"ther How. Miss. 360, ::167 (lund-patent at registry 
the official record of it was thtl·,riginal); 1836, must be produced, by subpa!l1ll it necessary; 
Montreuil v. Pierre, \1 La. 356, 371 (Spanish but entries in the registr~'-book8, provuble by 
notary's original, register, and' traslildo', ex- copy); 1846, Sessions r. Reynolds, 7 Sm. &: ~1. 
amined); 1836, Vidnl r. l)'lli::.ntier, ib. 525 laO, 152 (Iand-offi('e certificate; copy allowed); 
(Spanish 'testimonio ') ; 1841, Lavergne t', 1896, Boddie ". Pardee, 74 Miss. 13, 20 So. 1 
Elkins, 17 LB. 220 (Spanish land-grant); 1859, (as between the orib-inBI certificate of entry of 
Beau"I<is v. Wall, U La. A.1. 199 (tilie-deeds public land and a certified copy of the book of 
filed in la,;d-office; production not required) ; entries, there is under Code §§ 1782-1784 no 
Marylm.d: ,'.nn. G)de 1914, Art. 35, § 57 preference for the former; both being merely 
(land-office commissioner's certified copy under cIJllies of the entry which determines the title); 
seal of any pateut, certificate, entry in book de- Missouri: Re\·. St. 1919, § 5354 (confirmations 
posited, or paper fil()d, admissible); ~ 5S (same before commissioners of land claims or recorder 
for certificate in land-office with surveyor's uf land-titles, provable by certified copy by 
notes, etc.; admissible" as if it were the orig- recorder or by lawful custodian); § 5355 (cer· 
inal paper and pro\"ed to be" in the surveyor's titicate or record ('! land-titles for New Madrid 
writing and the surveyor proved dead) ; earthquake sufferers, and" all other books and 
M ich ioa 11 : Compo L. § 11717 (land-patent papers" required to be kept in his office, prov-
promble by certified copy of record); § 12520 abll' by his certified copy); § 5357 (grants, etc., 
(documents, etc., filed or recorded in U. S.lanG- in" Livre Terrein ", and other French or 
office ir. Michigan, pro\'o ble by register's or Spanish records and evidences of title lawfully 
recei\"er'o certified COpy); § 409 (same for Sec- deposited with recorder of land-titles, provable 
retary of State's certifi"d copy under scal of by his certified COpy); § 5371 (letters from U. S. 
Federal approval of laud se!eetions); § 560 land department, land commissioner's lists of 
(same for his (;Opy of land-patents for intern:.l land, etc., recorded by register of lands, proys-
impro\'cmcnts); § 416S (tax homestead land ble by register's certified co~,y); § 5372 (certain 
deeds issued by Stnte land-office commissioner; ancient archives of French or Spanish Govern-
custodia~l's certified copy of record, to be ment, affecting land-titles, and deposited with 
evidence like the original); 1856, Lacey v. St. Louis recorder, provable by certified COpy); 
Davis, 4 Mich. 140, 150 (certified copy of U. S. § 7024 (certified copy of record swamp-land· 
land-patent, received where the original was patent, admissible); § 10578 (county recorder'S 
lost); 1876, Bradley V. Silsbee, 33 Mich. ::128 certified copy under official seal of recorded 
(land-patents recorded in office of Secretary of land-patents, admissible); § 5356 (old French 
Stnte; original required, because not au.hor- and Spanish land-grunts; cited n;f,.re fully posl, 
ized to be so recorded) ; § 1676 a); § 5361 (all papers required to be 
Minnesota: Gen. St. 1913, § 8450 (receipt or kl!pt in U. S.land surveyor's office, provable by 
certificate of register or receiver of any U. S. his certified copy); 1838, Waldo V. RUBsell, 5 
land-office as to entry, purchase, or location, to Mo. 387, 394 (land-patent, pro\"ed by COpy); 
be evidence of title); § 8451 (certificate of reg- 1858, Barton v. Murrain, 27 Mo. 235, 23i 
ister or receiver of any U. S. land-offirl' within (patent in land-office, provable by certified 
this State, as to entry under homeslA'ud. etc., copy); 1879, A\'ery v. Adams, 69 Mo. 603, 604 
laws, to be prima facie evidence of ownership) ; (land-office patent by certified copy; original 
§ 8454 (U, S. patents of land in this State, or need not be accounted for) ; 
duplicates from U. S. general land-office, re- MonlalU1: Rev. C. 1921, § 6892 (U. S. or 
corded in county registry of deeds, provable Montana letters patent; when lost or beyond 
by record or certified copy by register, like the party's control, a certified transcript by the 
other conveyances of realty); § 8455 (survey- lawful custodian, when recorded, shall have 
plats, provable by certified copy by register of .. the same force and effect as the original, for 
land-office) ; title or for evidence, until the said original 
Missi3sippi: Code 1906, § 1959, Hem. § 1619 letters patent be recorded"); § 10575 (like 
(certificates issued by authorized person, in Cal. C. C. P. § 1925) ; 
pUI'suance of Act of Congress, founded on war- Nebraaka: Rev. St. 1922, § 5645 (certificates, 
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dllcing or accounting for the grantee's document depends upon the rule of 
the partieular jurisdiction adopted for the ordinary case of a recorded COIl

veyance (ante, § 1225) : 

patentj!. etc.. of U. S. land-office. 10cal1~' county. provable by exemplification): 18.15. 
recorded, provable by certified copy of register DeFrance v. Stricker. 4 Watts 327. 328 (land-
~f deeds or county clerk); § 8917 (certificate of patent; copy of the register" in a conte~t with 
land-offir(, receiver as to sale ttl individual ad- a party not claiming under the t.'riginal", 
mi,,~ible if duplicate reco!ipt is lost or destroyed; receivable) ; 
hut is not proof of title agaim,t the holder of Philippine Isl. Civ. C. §§ 1216-1230 (like 
actual patent); P. R. Rev. St. & C. §§ 429()-4304); 1909. 
Serada: Rev. J •. 1912. § 1044 (State or U. S. Yacapin v. Jibero. 12 P. 1. 510 (a deed from tbe 
"contract or patent" for land, recorded. pro;'- State not record('d under the royal ord('r of 
able by certified transcript); § 5415 (U. S. or Jan, 12, 1893, is nevertheless valid and admis-
!\evada patents to land provable by count~· sible) ; 
recorder's certified copy): Porto Rico: He\·. St. & C. 1911. §§ 4290 4304: 
Sew York: Cons. L. 1909, Publie Land,,, (thcse provisions repre8ent Spanish law. resting 
i 5 (letters ;latent to public lands; State on principles different from the Anglo-Ameri-
secretary's certified copy of recorded patent. can laws; quoted an/c. § 1225); 
admi8sibl~ ""ith the same force and effect as South Dakota: He\'. C. lillO, § 569 (the record. 
the originnl"); 18~2, Peck v. Farrington, 9 or a certified copy, of thl' recorded copy of U. H. 
Wend. 44 (o!iginal Federal patent need not be land-patents. ctc .. or of a recorded cl'rtified 
produced) ; copy thereof, arc" admissible in evidence "ith-
Xorth Carl/lina: Con. St. 1919, §§ 1751-1762 outfurthcr proof"); 8t. 1921, c. 352. amending 
(grants of land from State; \'arious methods He\'. Code 1919. § 569 (certified copy of re-
provided for proof by certified copy. and corded letters patent. etc .. admissible); 
BJ.ecial methods pro\'ided for lands in certain Tcnru!88ce: 1813. Duncan ~. Blair. 2 Ov('rt. 213 
counties. etc.) ; (certified copy of warrant containing land entry; 
Ohio: Gen. Code Ann. 1921. § S524 (auditor's the recorded cntry. not the party's location for 
certified copy of State deed. admissible if the the entr~', is the original); 1899, State ~. 
deed is "lost or destroyed h~' accident"); Coopl'r, Tenn. Ch. -,53 S. W. 391 ("ertifi-
Oklahoma: Compo St. 1921. § 649 ("The cate of SUf\'ey of land-grant, not required to 
usual duplicate receipt of the receiver of any be produced; affidavit of loss required. but not 
land-office". or. if that be lost or destroyed or strictly dealt with; affida\'it of a single party 
beyond the reach of the party. the receiver's suffices; the opinion contains a detailed his-
certificate that the books of office show a sale, tory of the land-grant laws in Tennessee) ; 
is proof" equivalent to a patent .,,,ainst all but Texas: all thl' ensuing cases. except the last. 
the holder of an actual patcnt "); § 650 deal "ith Spanish 't.eBtimonio~' and related 
(certified copy. by register or recl'iver of U. S. documents: 1844. Smith r. Townsend, Dallam 
land-office in this Territory. of papers lawfully 569 (leading cnse): 1848. Houston v. Perry, 3 
there deposited and of official communication Tex. 390, 393; 5 Tex, -162. 464; 1851. Lc"is v. 
there received from any department of U. S. San Ant.onio.7 Tex. 288.311; 1851, Herndon 
Government, admissible): 1904, Enid & A. R, v. Casiano, 7 Tex. 322. 332; 1851, Paschal V. 

Co. v. Wiley, 14 OkL 310. 78 Pac. 96 (record of Perez, ib. 348 (leading cllSe); 1852, Titus v. 
a U. S. land-patent in a county registrJ' of Kimbro. 8 Tex. 210. 212 (leading case); 1852, 
deeds; originnl required to be accounted for, Hubert v. Bartlett. 9 Tex. 97. 102; 1853, 
under Rev. Ann. St. 1903. § 4575) : Wheeler v. Moody, 9 Tex. 372. 375; 1856, B~Tne 
Ortgon: Laws 1920, § 9896 (record or certified ". Fagan, 16 Tex. 391, 398; 1859, Nicholson I). 

transcript of duly recorded land-patent. ad- Horton. 23 Tex, 47; 1860, Word r. McKinney. 
missible like the original) ; § 5561 (State lands; 25 Tex. 258, 268; 1876, Blythr r. Houston. 46 
land board to preserve "n true copy of all Tex. 65, 77; 1877, State v. Cardinas, 47 Tex, 
such deeds", and "such copies shall be 250,286.290: 1878. Gainer r. Cott.on. 49 Tex. 
primary evidence of such conveyance"); 101, 114; 1883. Houston v. Blythe. 60 Tex. 
t 5589 (irrigated desert land; similar to pre- 506, 513; 1886, Ney r. Mumme. 66 Tex. 268. 
ceding statute); §§ 597.598 (where deeds or 17 S. W. 407 (lsnd-patent) ; 
patents to State or U. S. lands have been lost Utah: Compo L. 1917. § 7098 (like Cal. C. C, P. 
before record in county of location. certifierJ § 1925) ; 
copies from issuing office may be used for re- Virginia: Code i919. § 417 (State land-office 
cording and admitted in e\idence) ; register's certified copy of grant of public 
Pennsylrania: St. 1833, Feb. 16, § 1. Dig. 1920, land, to be 'prima facie' ('vidence of title); 
, 10336. Evid. (r('cord of plltcnts for donation 1796, Le, ". Tapscott, 2 W'lSh. 276 (attested 
lands. rec'!h'able) : St. 182S. Jun. 25, § 1. Dig. copy of land-patent recorded in County Court, 
1920. § 10334. Evid. (deed:! duly recorderl in admitted. without production of land-register 
the land-office, though not in the proper or other booke, here the date being old and 
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1905, HILL, C. J., in Carpenter v. Drc.,.,ler, i6 Ark. 400, sn S. W. SO: "The first ques
tion for consideration is the effect to be given to a certified tl'ar.script from the office of the 
Land Commissioner, when offered in evidence to prove a transfer therein shown. The 
statute (§ 3064, Kirby's Dig.) only prm.;des that, when properiy certified, it shall be received 
in evidence of the existence of the rC<'ords of which the transcript is a eopy. It does not 
provide whether it shall be primary or sccondar,\' evidenc'?, anrl the question here is whether 
such transcript can be received as original evidence to prO\'e the issuance of a certificate 
or deed, without first accounting for the deed or (~ertificate. In other words, does this ~tatute 
make the record of the transaction required by law to be kept in the land office of the same 
grade of evidence as the certificate or deed issuing from the land office as a result of the 
transaction there recorded ? 

"One view to take of it is thai: the law requires a record to be had of the transaction, say 
a land sale, and as evidence of the consummation of that sale the decd is issued, and it is 
evidence, but. not the only evidence, of the sale; for this record must precede the issuance 
of the Jeed, and the decd is hased upon the transaction therein recorded. In this view the 
record and deed would be original evidence of equal grade, and this statute makes the certi· 
fied transcript of the record equal to the record itself. This is the view taken, under closely 
analogous statutes, in Mississippi and Alabama. . .. The other view of the question is that 
the record in the land office is a public memorandum of the transaction, and that the primary 
evidence of the transaction is the deed or certificate issued by the Land Commissioner, and 
this public memorandum is only admissible evidence after the loss or destruction of, or in· 
ability of the party to produce, the original is shown. and then this public record (and by 
statute certified transcripts thereof) becomes the highest grade of secondary evidence to 
prove the transaction therein recorded. . . . 

.. This latter view is more consonant to the previous decisions or this Court." 

The answer to this question of property-law has differed in different juris
dictions, and it would be without the present purview to examine the reasons 
for this variance in the results. It is enough to note that there are three 
different classes of Government grants involved, namel~', the ordinary land· 
grants of the Federal and State GO\'errunents (haYing several sub-varieties 
- " patent", "scrip", "location". etc.), the land-grants of the Spanish 
Government (affecting chiefl~' titles in Louisiana, Missouri, and Texas), and 
the land-grants of the Mexican Government (affecting chiefly titles in Ari· 
zona, California, New Mexico, and Texas). 

§ 1240. Same: (e) Tax-Lists Ballots, Notarial Acts, and Sundry Dot!nmenta. 
Similar questions, depending wholly on some principle in another branch of 
the law, are to be noticed in various directions. For example, whether the 

having followed; Lyons, J., diss.}; Government, the commissioner of the general 
. 1860, Ward IJ. Moorey, 1 Wash. land-office, or "any other office of the Govern-

Terr. N. 8. 104 (land-office papers, proved by ment ", admissible); § 4165 (receiver's certili· 
certified copies) ; cate of purchase of public lands. and official 
Wiaconain: Stats. 1919. § 4151 (any record. certificate of entry, etc .. by any register or 
etc., of purchase or entry of land in U. S. gen· receiver, admissible to show title); § 4153 
eral Jand-office or land-office located in this (certain official deeds and certi6cates of title to 
State, provable by certi6ed copy by secretary of public lands. admissible) ; 
the interior, commissioner of the general land· Wyoming: Compo St. 1920, § 4588 (if the 
office. or register of the land-office "respee· certi6cate of purchp.!lil or payment by any 
tively, haling the custody thereof"); § 4151 a land-office receiver be "lost or destroyed or 
(certified copy of document. etc.. lawfully beyond the reach of the holder. secondary evi· 
kept in office of commissioners of public lands denc" (}I its contents is proof of title to the landa 
in this State, admissible); § 4152 (lists of land therein described. equivalent to a patent 
certified as conveyed to the State by the Prl'.ei· against all. except the United States or a holder 
dent, the head of any department of t!:e U. S. of II patent from the United States"). 
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iax-Z,Uit or asses,m1ellt-roll as dra\vn up by the assessor or as placed in the hands 
of the collector, is the original to be proved, depends on the theory of tax
law.! Whether the ballots cast at an election, or the certificate of the elec
tion-officers, is to be regarded as the proper object of proof in establishing 
the result of an election, invoives the theory of election-law.2 The tradi
tional doctrine of notarial acts is that the notary's book-entry is the original 
act, and that hence the pl"otest-copy first sent need not be produced.3 In 
these, and in similar cases depending on som~ principle of another depart
ment of law,4 no question of eyidence is raised, for the application of the rule 
of Evidence is simple enough when the other principle of law has been decided. 

§ 12to. I See the following examples: Ind. by the ballots arc to orerride the official cant'a.!3. 
1836. Coman v. State. 4 Bial'kf. 241. 243 (as- or whether the official canvass may be di8puted 
!essment-roll is the oril;inal. as against the by testimony of other persons. see post. §§ 1351. 
collector's transcript); His.!. Standard Oil Co. 2452. 
t. Bretz. 98 Ind. 2:31. 2a5 (tax-list duplicate; For the question whether a roler may te~Ii!1I 
"each of the lists has all the iOfl'e l!!!d effect of orally to his vote. in spite of the parol e\'idcnce 
IIll original instrument."); Tex. 1886. Claywn rule. see post. § 2452. 
v. Rhem. 6i Tex. 52. 2 S. W. 45 (assessment- s 1851, Geralopulo r. Wieler. 10 C. B. 690. 
roll); W. Va. 1885. Battin 1'. Woods. 2i W. Va. 712 ("the general rule with respect to notarial 
58.63. 72 (official list of lands redeemed from instruments. that a duplicate wade out from the 
tax-sales; tax-receipts not held originals; original or protocol in the notarial book. 
Johnson. P., diss.). is equh'alent to an original made out at tlle 

For the admissibility of the ~sessor'8 books, time of the entry in the book"; here admitting 
see post. § 1640. a duplicate protest made after trinl begun. in-

For testimony to the Jc.~t oj an en/TIl in such stead of requiring secondary e\'idence of the 
books. sec post. § 1244. one sent abroad at the time): 1851. Phillips D. 

Compare the statutes allowing certified Poindexter. 18 Ala. 5i9. 582 (original protest is 
copies (post. § 1680). and the parol evidence the entry in notary's book. which is an official 
rule (post. § 242i). book. and therefore a copy of this mny be re-

'Ariz. 1898. Pusch v. Brady. 5 Ariz. 400.53 cch'ed without accounting for the p~otest is-
Pac. li6 (ornl testimony to contents of ballots sued by him to the parties); 1857. McFarland 
not produced, not admissible); Ind. 1866, t1. Pico. 8 Cal. 626. 635 (certificate of record of 
Wheat 11. Ragsdale. 27 Ind. 191. 205 (ballot protest equally good with the original). Com-
must be produced. if it is in existence and can be pare the statutes dealing with the admissibility 
identified; other\\ise. the voter may be asked of the notary's protest (post. § 1675). 
for whom he ,"oted; "we arc aware that this In Louisiana. for sales. the notary's record 
course of examination would most probably be has perhaps a peCUliar status: 1902. Hodge t1. 

of but little practical importance. as but few Palms. 54 C. C. A. 570. 117 Fed. 396 (Louisiana 
voters would likely be able to identify their notary's copy of his record of an "act of :'die" 
ticket: hut. when insisted upon, it would be i!! a duplicate original; compare the cases cited 
the proper course of examination. as being in ante, § 1225). 
conformity with the strict rules of evidence") : • Ena. 1824. Salte D. Thomas. 3 B. & P. 188 
1878. Reynolds v. State. 61 Ind. 392. 416, 424 (to show tbe cause of a commitment t"o prison. 
(when preserved according to law. production an entry in the prison books. held merely a copy 
required; certificate of can\'assers is not suffi- of the warrant of' committitur'. which wns the 
cient. nor orsl testimony of voters, as a sub- true original); U. S. Fed. 1826. Catlett t1. 

Btitute); 1892, Crabb v. Orth. 133 Ind. 11. 32 Ins. Co., 1 Paine C. C. 594. 612 (certified copy 
N. E. 711 (that the witness. a minor. voted for oC ship's register: register the originsl): 1904. 
A; production of ballots unnecessary); La. BrOWII17. Harkins, 131 Fed. 63. 65 C. C. A. 301 
1880. Warren t1. McDonald. 32 La. An. 987. (distiller's books. and the transcript in the 
990; Nehr. 1912. Deeder t1. State. 92 Nebr. collector's offiCI:. required to be kept by V. S. 
662. 138 N. W. 228 (fraudulent counting of Rev. St. 1878. §§ 3318 snd 3330; status a8 
ballots; production of the specific ballots. re- originals, considered); S. Car. 1897. Long t1. 

quired): Oh. 1869. Sinks t1. Reese. 19 Oh. St. McKissick. liO S. C. 218. 27 S. E. 636· (the 
306. 319 (testimony by.candidate and others sheriff's sale-book. and not the preliminary 
that by counting ballots he had found errors in memorandum made at the sale); C. C. P. 1922. 
the returns; ballots. poll-book. and tall~'- i 782 (bills of lading; quoted post. § 2132. n. 5) ; 
eheet. required to bc produced). VI. 1888. Lycoming F. I. Co. 17. Wright. 60 Vt. 

For the questions whether the resul \s showlI 155. 521. 12 Ad. 103 (insurance license; no law 
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§ 1241. (4) Records, Accounts, etc., as Exclusive Memorials under the 
Parol Evidence Rule. By the principle of Integration or Parol Evidence 
(po8t, § 2425), a particular writing becomes under certain circumstances the 
exclusive repository of a transaction, superseding all other writings and 
rendering them legally immaterial. It follows that in proving the trans
action this integrated document, or exclusive memorial, is the one, and the 
only one, to be produced or accounted for; the production of no other will 
suffice. Here, again, as in the two preceding groups of cases (§§ 1235, 1236), 
there is no controversy about the present rule of Evidence; the rule applies 
to whatever document is declared by the substantive law to betheonematerial 
to the issue, and when the substantive law declares that a specific document 
is the sole material one and that others are worthless, the rule of productic.n 
plainly applies to the former. Thus, the problem involved is one of the Parol 
Evidence rule, not of tIle present rule. The question arises chiefly in two 
sorts of "ases: (a) The iaw sumetimes require.y integration, i.e. makes a cer· 
tain writing the exclusive memorial. The chief representative type of this 
class is the judicial record. The question thus arises whether, for example, 
a clerk's docket-book is the record and may be produced instead of the judg. 
ment-book, or whether an' original writ is the record in the same sense.! 
(b) By act of the parties an integration mli-:; occur, i.e. the transaction ma~' 
be embodied in a single written memorial, to the exclusion of all others; and 
then, in proving the transaction, the former must be produced, but the latter 
cannot be.2 

(e) "Whenever the purpose is to establish ita Terms" 

§ 1242. General Principle; Facts about a Document, other than its Tetlin, 
provable without Production. (1) The fundamental notion of the rule re
quiring production is that in writings the smallest variation in words ma~' 
be of importance, and that such errors in regard to words and phrases are 
more likely to occur than errors in regard to other features of a physical thing 
(ante, § 1181). Thus the rule applies cn)y to the terms of the document, and 
not to any other facts about the document. In other words, the rule applies 
to exclude testimony designed to establish the terms of the document, and 
requires the document's production instead, but does not apply to exclude 
testimony which concerns the document without aiming to establish its 
terms: 

requiring a record of it, the license itself is the 
original); W. Va. 1886. Singer 11. Bennett, 28 
W. Va. 16, 22 (original and duplicate of agree
ment of incorporation filed in separate State 
offices are both originals). 

Compare the statutes admitting ccrlifi~d 
COpiell of public rwrrdll (pOBt, § 1680); the rule 
for conclwil1e regi81era or cPr/i/icales (posl, 
11352); and the parol e1lidence rule as applied 
to official documents (poIIl, U 2427, 2453). 

§ 12'1. 1 These questiDns are dealt with 
pOBl, § 2450. 

• Questions of this eort ape dealt with poll. 
U 2427, 2429; though occamonally it is dif· 
ficult to distinguish whether the principle 
involved is that of Parol Evidence or of 
§ 1235. ante, for example. where it is asked 
whether II deposit-ticket or a p888·book is the 
document to be proved in showing a deposit 
received. 
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1826, MILLS, J., in Lamh v. Moberly, 3 T. B. Monr. li9 (allo'l':ing proof of the fact of 
purchase of a note, ",;thout production): "We cannot agree ... that the production of 
the note was necessary. It could only be held necessary by not attending to the distinc
tion between proving the existence and contents of a note and the sale of a note. Of the 
former, the note is the better evidence; but of the latter the note furnishes no evidence. 
. .. The existence of a note is as certainly perceived by the senses or acknowledged in 
conversation as that of any other article of commerce; and it might as well be urged that 
before the acknowledgments of a sale of any other article could be given in evidence thc 
article itself must be produced in court in order thai the Court might see that it really ex
isted, as that a note thus sold should be produced." 

1839, GREEN, J., in Enloe v. Hall, 1 Humph. 303, 310 (assumpsit for services in print
ing and pUblishing advertisements in a newspaper; production of the paper not required) : 
"The ".'ork and labor for which this suit is brought was done upon the paper ... , As 
well might the tailor be required to produce the coat or the watch-maker the watch as evi
dence that the work ~lad been performed." 

This much is ~cnerally accepted; the difficulty arises in applying the prin
ciple to specific cases. Testimony about a document cannot go very far 
without referring to its terms, and the instances in which some other fact 
about a docwnent is material, and yet its terms are clearly not, are so few 
that in the other situations the natural tendency of Courts is to lean in fa\'or 
of requiring production; since production would have to be made sooner or 
later in proving the terms as a material part of the issue. The line between 
testifying to terms or contents and testifying to other facts is not only thus 
difficult to draw in a giyen case, but its determination tends to become a 
matter of merely logical subtlety and verbal quibbling. There seems to 
be no way of invoking in its settlement any broad notion of policy definite 
enough to be useful in sol\'ing a given case. l\IoreoYer, apart from a few 
general classes of instances, the rulings depend generally upon the particular 
state of facts presented in each case and ('hanging slightly in each instance, 
so that the rulings are generally of little profit as precedents. 

(2) Besides this, the concurrent operation of the principle of Integration, 
or Parol Evidence (post, § 2429) has frequently to be distinguished. By 
that rule the oral part of a transaction may be legally annulled and made 
immaterial; so that though the oral part could be proved, so far as the present 
principle is concerned, without production, yet by the Integration rule the 
oral part is declared immaterial and ineffective and eannot be proved in any 
manner, so that the document becomes the exclusive transaction and must 
be proved and therefore produced. For example, the fact that a sheriff has 
served a writ or has read it aloud to the party is a fact separate from the 
terms of the document, and could therefore be proved without production 
of the writ, so far as the present principle is concerned; but, so far as the 
Parol Evidence rule declares that the sheriff's indorsement of service on the 
writ is the sole memorial of the act, the oral doings become immaterial, and 
in proving the act, the terms of the writing must be proved, and therefore 
production is necessary. In the same way, so far as the law does not recog
nize an oral transfer of land. the termS of the written document may alone 
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be proved; and, so far as the parties to an~' contract have voluntarily embod
ied it in a single writing, the writing alone, and no oral matters accompanying 
it, may be proved. Thus, in these cases, and in many other instances to be 
noted, the present principle would allow proof of an oral statement without 
produC'ing a document concerned in it, and the requirement to produce the 
document is due solely to the operation of the Parol Evidence rule, which 
forbids the oral matter to be proved at all. The operation of the latter rule-· 
should not mislead us to attribute the result to any exception to the present 
principle or to an inconsistency in the judicial application of it. 

(3) For the reason just noted, the controversy that often arises as to who 
shall prodllce a contract, is usually dependent in the same way on the Inte
gration (or Parol Evidence) rule, and not on any doubt as to the present prin
ciple. For example, A sues B for work done on B's house, and upon the 
cross-examination of A's witness or upon the examination of B's witness, it is 
testified that the contract for the work was reduced to writing by the parties, 
and the question then arises which party shall produce it; for the party whose 
duty it is to produce it can go no further in his proof of the contract's terms 
without producing or accounting for it. In form, this is a question under the 
present rule; in realit~·, it is not. The question really is, under the Parol 
Evidence rule, whose duty it is to prove the contract to have been integrated, 
i.e. reduced to writing; is it the dut~· of the claimant alleging performance, 
or of the opponent aileging non-performance? So soon as this question as to 
the duty to prove the integration is settled, the present rule comes into ap
plication without an~' question. i.e. if it is A's duty to prove the writing, of 
course it is A who must produce or account for it. and' vice versa'. Thisques
tion is therefore dealt with elsewhere (post, § 2447). 

§ 1243. Application of the Principle: (1) Oral Utterances accompanying 
a Document read or delivered; (2) Document as the Subject of Knowledge or 
Belief. (1) When an orallltierance accompanies a dealing with a document, 
and assuming that the oral utterance is not forbidden to be proved by the 
Parol Evidence rule (as noted in the preceding section), the oral utterance 
may be proved as a separate fact, without producing the document: 

1808, ELLENBOROUGH, L. C. J., in Smith 'I. Young, 1 Camp. 439 (proof of Ii demand, in 
an action of trover, was oral, the witness stating that he had both orally demanded and 
also in writing served notice): "I may do an act of this sort doubly. I may make a de
mand in words and a demand in writing; and both being perfect, either may be proved 
as evidence of the conversion. If the verbal demand had any reference to the writing, 
to be sure the writing must be produced; but if they were concurrent and independent, 
I do not see how adding the latter could supersede the former or vary the mode of proceed
ing." 

1875, Tilton v. Beecher, Abbott's Rep. 1,389: Witne88 for plaintiff: "[Mr. Tilton had 
written the story of the whole alTair for publication and wanted Mr. Beecher to hear it 
before publication,] and Mr. Tilton said to Mr. Beecher, 'I will read to you one passage 
from this statement, and if you can stand that, you can stand any part of it', and he read 
to him a passage from that statement, which was about as follows as nearly as I can rec
ollect." Mr. Erorta, for defendant: "The statement will speak for itself." Mr. FullertOTI, 
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for plaintiff: "What did he read?" Mr. Erarla,' "We want that paper and the part of 
it that was read, as it appeared in that paper, and it is not competent to recite out of a 
written paper by oral proposition what the written paper is the best evidence of." Mr. 
Fullerton,' "I propose to show what communication was made by :Mr. Tilton on that oc
casion to Mr. Beecher; I do not care whether it originated in his own mind, or whether 
it was read from a paper, printed or written; it makes no difference; what it was that he 

_said to him is what I have a right to." Judge N t:u .. ':lOS: "I think the ",;tness can state 
what was said to Mr. Beecher, although he stated matter that had been incorporated in 

";·t· " Wri mg. 

This result is illustrated in a variety of cases. l 

(2) Where a person's knowledge or belief about a document is material, the 
knowledge or belief ma~' be shown as a fact separate from the document's 
terms, without producing it.2 

§ 1244. Same: (3) Identity of Docnment; (4) Summary Statement of 
Tenor of Doc1Jments; (5) Absllnce of Entries. (3) Where a docu
ment is referred to as ~{lentical with or the same as another document, or as 
helping to identify some transaction or some other ph~'sical object, the ques
tion is a difficult one; and the ruling will depend upon whether in the case 

§ 1243. 1 Enoland: 1801. Jacob r. Lindsay. Atl. 925 (letters read aloud by the plaintiff; 
1 East 460 (to prove a defendant's admission of the defendant not required to account for 
indebtedness. 1\ witness was allowed to tes- the letters); 1852. Glenn 1>. Rogers. 3 Md. 
tify that he had taken the account-book to 312. 321 (a written demand for payment. 
the defendant. gone O\'er the items with him. delivered by messenger. production required. 
and heard the defendant admit the receipt since no oral demand accompanied it). 
of each one; the book could not be produced. COlltra: 1904. State 1>. Leasia. 45 Or. 410. 
being "ithout the required stamp; production 78 Pac. 328 (rule applied to the defendant's 
held not necessary); 1820. R. v. Hunt. 1 State reading aloud of a letter; unsound; no au
Tr. N. s. IiI. 252 (sedition; resolutions read thority cited); 1909. Eads'ii. State. 17 Wyo. 
at a meeting; printed copy verified as cor- 490. 101 Pac. 946 (larceny of a horse; time 
rectly giving what was read. allowed without of knowing about or authorizing a telegram 
producing the writing actually read); 1820. whose contents were undisputed; production 
R. r. Dewhurst. 1 State Tr. N. s. 529. 558 not required). 
(sedition; resolutions read from a paper; For other questions arising in such cases as 
objection of no notice o\"erruler!; Bayley. J.. R. t'. Hunt. supra. where a printcd document is 
"No; that has been decided over and over concerned. compare allte. n 1233-1235. § 415. 
again; though a man reads from a paper. a 2 Ellg. 1816. Wyatt 1>. Gore. Holt N. P. 299. 
person may give an account of what he hears 303 (in proving pre\;ous currency of similar 
him say"); 1839. Trewhitt v. Lambert. 10 rumors in mitigation of damages for libel. the 
A. cit E. 470 (the plaintiff read from a ,,'titing. fact of their circulation in a newspaper was 
and the defendant assented. not seeing the offered; production not required); U. S. 
writing; held. that the oral transaction might 1897. Scullin 1'. Harper. 24 C. C. A. 169. 78 
be proved); Ullitea States: 1873. Paige v. Fed. 460 (issue as to good faith in making a 
Loring. Holmes U. S. 749 (fraudulent transfer charge against an -employee; the charge 
to creditor; to show an admission. a witness ha\ing been made after reading a record in a 
was allowed to testify to the words of the de- time-book. held that the book need not be pro
fendant who took up a letter and read it to duced to show what was read); 1897. Kearney 
the "itness. the thing to be proved being v. State. 101 Ga. 803. 29 S. E. 127 (whether a/ 
not the contents of the letter. but "what witness knew of a document affecting her 
the defendant stated to him to be the con- interest. admitted "ithout production); 1874. 
tents"); 1902. Brown v. Equitable L. Assur. State r. Cohn. 9 ~e\·. 179. 188 (over-in8Ul'ance 
Soc·y. 14 Haw. 80. 82 (reading from a letter) ; as motive for arson; amount of insurance 
1869. First N at' I Bank v. Priest. 50 Ill. 321 which insured belie\'ed he had. shown without 
(that a cashier. asked for returllH of sales. production of policies). 
showed the plaintiff an &.ccount of sales; COlltra: 1844. Com. t'. Bigelow. 8 Metc. 235 
production not required; the thing proved (conversation about a bill to show the defend-
being .. the answer made to the inquiry"); ant's knowledge of its counterfeit character; 
1906. Purinton I'. Purinton. 101 Me. 250. 63 rule applied to require production of the bill). 
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in hand greater emphasis and importance is to be given to the detailed marks 
of peculiarity or to the document as a whole regarded as an ordinary delicrib
able thing: 

184.5. Lawrel!ce v. Clar~', 14 M. & W. 250, 252; plea of fraud, to an activn on a bill of 
f'xchange; to identif:.· the bill ~poken of as fraudulent. the hill was required to be pro
tiuC'('(1. POl.LOCK, C. B.: "The difficulty is, how do :-'011 prove the icl':!ntity bllt b:.· the con
tents?" ROLFE, B. : "You want to show that l\'hen a certain writing took place on a 
certain piece of paper, certain concomitant f'ircumstan('cs attended it; but then you must 
show it to he the same lniting, as that which is stated on the record." 

There is here naturally some inconsistenc~· in the rulings. l 

(4) Where the total balance of accoun~ is desir~d to be stated, as by te§ti
mony to a person's solvency, or to a ~'ear's total sales, or to a year's aggregate 
profits, it is possible to regard the net result as something independent of 
the dp.tailed terms of the account-books, and therefore provable without pro
duction; though there is here room for much difference of opinion.2 But 

§ 12 ••. I EMU. 186i. R. r. Elworthy. 10 
Cox Cr. 5i9 (perjury in stating that there 
was no draft of a certain statutory dedara
tion; the identity of the draft so sworn to bc
came material. i.c. which of two drafts was 
referred to; for pro':inll: the contents of a 
document said to be the draft in question. 
the rule was held applicable; Bramwell. n.: 
.. If the only que~tion had been as to the cx
i~tcnr.e of a uraft. the point would not have 
arist'n; hut it was thought fit to gil'C evi
dence of the contents of it". lind so "the gen
eral rule applies") ; U. S. Fed. 18G2. Boucicault 
v. Fox. 5 matchf. 87. IH (copyright; whether 
the incidents of a drama were the same as 
thoro of a hook: production of the book and 
the piny required); Ark. 186!). Pctcr80n ". 
Gresham. 25 Ark. 380. :lS6 (to identify a "uall
tit~· of cotton. evidence that a recl'ipt for 
thirty-six bales had been given was admitted. 
without producing the receipt); bui. 18i9. 
Lingenfelscr v. Simon. 49 Ind. 82. 89 (identi
fication of note; production not reqllir~d); 
I a. 1885. Sun berg 71. Babco~k. 66 In. 515. 
24 N. W. 19 (whether an invoice !een was the 
same as that in controvcrsy; production re
quired); 1900. l\lyers' Estate. 111 lao 584. 82 
X. W. 961 (id!'ntification of letters; produc
tion not rCfjuirl'd); Md. 1867. Higgins v. 
('arlton. 28 ~Id. las (" whether the memoran
dum diffelCd from the "ill in any other re
"peets?" l'xcluded); Mass. 1857. Newcomb V. 

Xoble. 10 Gray 47. semble (that a horse at· 
a place was the same one described in a mort
gage; production of the mortgage not required 
merely for this purpose) ; Mo. 1845. St. Louis 
P. Ins. Co. v. Cohen, 9 Mo. 416. 439 (possession 
of a paper; it may be described to identify it 
without production); N. .!. 1849. West r. 
Stnte. 22 X. J. L. 212. 238 (" the witness had 
sworn that he belic\'ed that the deed in ques
tion was not identical with a dead which had 
been previously secn by him". describing the 

differen~eR; production not roquircd. be
cause .. it was a simple question of identity 
or dh'crsity"): 1861. Gilb<-rt v. Duncan, 
29 X .• 1. L. IS3. 139 (whcther the note sued on 
or another was agreed to be given; produc
tion of the other not required). 

'E.'IIU. li91. lloberts ~. Doxon. Peake 83 
(one who had seen the accounts; "thou/:h he 
could not ~tate the particulars of the books 
"ithout producing them. yet he might speak 
to the general amount; .•. what from his 
general obsen'ation he perceh'ed to be the 
general state of their accounts"); U. $. Ga. 
1910. Cabaniss r. State. S Ga. App. 129. 68 
R. E. 849 {bank-officer's payment of unjus
tifiahle dh'idend; principle applied to lists . 
of notes. etl'. ~harged off ~ inl!Olvent. etc.): 
TIl. 1904. Sm\·the·s Estate 1'. Evans. 209 Ill. . 
3i6. iO N. E: (106 (a bookkeeper's staremeot J 
of the footings of figures. etc. is admissible. 
but. not of the amount of profits shown): 
Mo.,s. 1864. Stratford r. Ames, 8 All. 577 
(amount of a bill renderes; production re
quired); Mich. 1882. Steketee v. Kimm. 48 
Mich. 322. 325. 12 X. W. 177 (all:grellate 
amount of sales. allowed "ithout produeing 
the books): Pa. 1827. Pipher ~. Lodge. 17 
S. &: R. 214. 226. per Rogers. J. ("The proof 
of the state of a person's pecuniary affairs 
is g<!neral in its nature; . . . it never was re
quired that you should show a bill of sale for 
his personal property or the title-deeds of his 
real estate"); S. C. 1898. Murdock v. Mfg. 
Co .• 52 S. C. 428. 29 S. E. 856 (profits of a 
mill. as based on the books of the mill; pro
duction required). 

For Bolvency testimony. WI atfecteB by the 
opinion rule. sec post. §§ 11157. 1959. 

For dispensing with the production of 
roluminous accounls. sec anle. § 1230. 

For accounts as subject.ed to the !ntc&Ta
tiOD rule. see post. §§ 1339 fl. 
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the fact that a specific entry or item exists or was made may directly involve 
the terms of the document, so far at least as the fact of the entry can be dis
tinguished from a status or relation produced by it.3 

(5) On the other hand, the fact that an entry in a record or account-book 
does not exist, while in a sense it involves the document's terms, yet is usually 
and properly regarded as not requiring the books' production for proof; this 
ma~' be justified either on the present ground or on that of the inconveuience 
of producing \'oluminous documents (ante, § 1230); it is difficult to ascertain 
which reason is the one judicially approved.4 

• England: 1801. R. v. Coppull, 2 East 25 §§ 281 i. 3162. 339i (\'illage or city or county 
(whether a person WIl>l assessed for parish condemnutiun proceedings; register's testi-
rates; the books must be produced); 1813, lllony us to persons shown by records to be 
Henry •. Leigh, 3 Camp. 499 (the fact of the owners. admissible); ,Vebr. 1899, Reynolds 1'. 

allowance of a certificate of bankruptcy; Stute. 58 Xebr. 49, is X. W. 483 (that a person 
certificate required); 1856. :'Jarby v. Ouseley, was divorced; production of decree or copy re-
I H . .t N. 1. 5, 10 (wh('ther a p('rson's name quired); l\'. J. 1849, Chambers r. Hunt. 22 N. 
is written in a book containing the names J. L. 552. 562 (fact of a trial involves the pro-
of members of an association; production duction of the record); 1849, Browning t'. 

required); Canada: 1880. Appleby r. Secord, Flanagin, 22 N. J. L. 5Gi, 5ii (proving the 
28 N. Br. 403 (testimony of one present ut existence of a judgment lien; production of 
a trial, not admitted to show what the dispute the judgment required); Oh. 1848, Smiley r. 
and the decision were: production of record re- Dewey. Ii Oh. 156, 159 (fact of appeal taken; 
Quired); Uniled Slales: ,1la. 1837. Kennedy 'D. record required); R. I. 1898. Stone r. Lang-
Dear. 6 Port. 90. O(l (of a justico. whether a worthy. 20 R. I. 602, 40 Atl. 832 (by a member 
certain CIl>lC wus b&fore him. allowed without of a town council. that u road wu~ a highway, 
proauction); 1855. Doe r. Reynolds. 2i Ala. excluded); VI. 1841, Cro~s r. Haskins. 13 \'t. 
364. 376 (facts of foreclosure and sale; record 536. 540 (testimony b~' one recei\'ing oil that 
must be produced); 1893. Roden t·. Brown. he hud credited H. for it on his books; the 
103 Ala. 324, 327. 329. 15 So. 598 (whether/ books not required to be produced); 1844, 
a bank's books showed an account \\;th B.; Sherwin v. Bugbee. 16 Vt. 439, 444, semble 
production required); A.rk. 18i2, Burk t'. (existence of sehool district; records not re-
Winters, 28 Ark. 6 (that a person was US- quired); lV. Va. ISi4. Hubbard t'. Kelley. 
eignee in bankruptcy; production required); 8 W. \'u. 46. 52 (that un uppeal had been 
Colo. 1895, Union Pacific R. Co. v. JOlles. 21 taken; production required). 
Colo. 340, 40 Pac. 892 (whether a \'erdict had Compare some of 'he cases under § 1249, 
been recovered; record required); Conn. posl. 
1811. Arnold v. Smith, 5 Day 150. 155 (that For the fact of conmclion of crime, see posl. 
a ship had been libelled and condemned; § 1270. 
rule applied); 1871. Supple~ ". Lewis. 37 For appoinlmenllo office, sec posl, § 2535. 
Conn. 568 (the fact that lin execution had been For the fact of incorporaljlm, see pod, 
iB3UOO and given to an officer; production not § 1625. 
required); Ill. 1829. Humphreys 1'. Collier. • The following list includes al50 the few 
I Ill. 297 (that a person had been discharged cases conlra. whi<'h are expressly so noted: 
in insolvency; record required); Ind. 1861, ESGL.-\!>"D: 1831. R. v. Backlcr. S. C. & P. 
Scott v. Scott. 17 Ind. 308 (that certain per- 118 (Iil:e People v. Eppinger. Cul.); 1834. R. v. 
i!On! were assessed for land; a~scssment roll Brannan, 6 id. 326 (snme); 1852. Maule, J .• 
required); 1879, Binns v. State. G6 Ind. 428. in l'.Iacdonnell v. Evans. 11 C. B. 930. 938 
430 ("the pendency of a suit, the parties to ("Suppose a man is asked whether he made an 
it, and its subject-matter. may be IJroved by entry in his day-book. and he says No; it 
parol. whero the record is not the ground of CRnnot be necessary to produce the book ") ; 
the action"); 1889, Hewitt v. St.ate. 121 Ind. USlTED STATEIi: Federal: 1865. Blackburn 1'. 

524,23 N. E. 83 (maliciously killing a dog; to Crawfords, 3 Wall. li5. 183. 191 (that a mar-
prove that it was listed for taxation, tax-list riage registar did not contain an entry of a 
not required); 1892. File v. Springel. 132 Ind. certain marriage; production required); 1873. 
312, 31 K E. 1054 (that a mortgage was held Burton v. Driggs, 20 Wall. 125. 136 (absence 
and a mortgage-sui!. was begun; produetion of of certain facta in record. allowed to be 
mortgage and reoord unnecessary); Md.li95, shown). 1917, Alabama Fidelity & C. Co. v. 
OwiDiS v. Wyant. 3 H. & McH. 393 (that the Alabama P. L. S.Bank. 200 Ala. 337. 76 So. 103 
defendant waS a common innkeeper, such (embezzlement; expert's t~stimony to non-
Pirsons being requirlld to be licensed; produc- uppearunce 01 entries tlilit should have been 
tion not required); Mich. Compo L. 1915, made tQ account for moneys. admitted); 
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§ 1245. Same: (6) Fact of Payment of a Written Claim; Receipts. (a) When 
a payment of money is made in discharge of a written claim as, of a 
bond, a judgment or in obedience to a written order, the fact oj pay. 
ing, including the amount paid, !s usuall;r a fact separate from the terms 
of t!1e writing thus discharged, and the latter's production is not necessary. 
Nevertheless, in a given instance the terms of the writing may come to be 
drawn indirectly into the act of payment, as where the question arises 
whether one draft or another was the object of the payment. For the ordi· 
nary situation first mentioned, it is generally agreed that production is un· 
necessary, but in instances of the latter sort production has been in some 
instances required.! 
California: 1894. People ~. Eppinger. 105 Vsearched the record); Michigan: 1901. 
Cal. 36. 38 Pac. 538 (forgl'ry of "heck on B. C. \Vngner v. Supreme Lodge. 128 Mich. 660. 87 
Bank in name of H. & Co.; teller's testimony . N. W. 903 (testimony of the clerk of a lodge 
that no firm of that name .. kept or had finy to plaintiff's non-membership. excluded on the 
account in his books", admitted); Connecli- facts); Missouri: 1883. Burnett v. McCluey. 
cut: 1905, McPhelemy t'. McPhelemy. 78 78 Mo, 676. 689 (that a part of a record did 
Conn. 180. 61 Ati. 477 (lh'1t no ent::y of a not exist; production required; after evidence 
certain marriage occurred III Po parish-book. of its existence and loss by opponent. evidence 
allowed); Georoia: 18.~3. :Elkins t'. State. 13 of its non-existence is admissible in rebuttal); 
Ga. 435, 440 (clerk alIoweri 1N testify that no Nebraska: 1895. Smith v. Bank. 45 Nebr. 
liquor-license had been gl;!n~e:i to E.; no 444. 447. 63 N. W. 796 (principle conceded; 
re(1ord bdng required to be kept. the record is but one who has merely searched the index 
not "omplete; where a record is required. then of a registry of deeds may not speak as to the 
it must be produced to show that no such part absence of II record); Korth Dakota: 1903. 
exists); 1880. Mayson ~. Atlanta. 77 Gu. 663. Sykes t'. Beck. 12 N, D. 242. 96 N. W. 844 
ti65 (like Elkins 1'. State); 1899. Aspinwall v. {attorney's testimony that the county records 
Chisholm. 109 Ga. ·137. 34 S. E. 568 (absellce of contained nothing of a certain tenor. excluded; 
en\.ry in aecount-bool.s; production required) ;. the official custodian's testimony is required); 
1903. Vizard t'. !\loody. 117 Ga. 67, 43 S. E. 1903. Fisher v. Betts. 12 N. D. 197. 96 
426 {that no tax returns were found in the N. \V, 132 (whether the tax records did not 
records where they would I'roperly be. ad- contain a warrant of le\'y; the custodian re-
mitted); 1907. Wilson t'. Wood. 127 Ga. quired tQ be called. in preference to an attorney 
316. 56 S. E. 457 (that 110 administration has who had searched the r(!cords); Ohio: 1834. 
h(,l'll granted. admissible from one who has Emrie v. Gilbert. Wright 764 (accounting; 
made a thorough eumination of the records) ; whether nn order on K. was included in the 
Ii/iTlois: 1874. Chicago t'. McGraw. 75 Ill. accounts due; production not required); 
566.571 {that no sales of U. S. land in a dis- Washinoton: 1921. Hoptowit v. Brown. 115 
trict were made; production of records re- Wash. 661. 198 Pac. 370 (by all official. that 
quired); Indiana: 1853, NosSllman v. Nos- no mle existed requiring an Indian allottee 
samano 4 Ind. 648. 651 (by a rlerk. that no such to pay certain charges. allowed); Wisconsin: 
marriage-record appeared. allowed); 1864. 1905. State v. Rosenthal. 123 Wis. 442, 102 
Board v. Reinhart, 22 Ind. 463 (that the de- N. "'. 49 (that no record ·of naturalization 
Cendant had ne\'er before in any t.ransactions l/ existed. allowed. for one who had >nade a 
made a certain claim; production of the . search). 
written transaetions not required); 1871. Compare the instances ante. § 1230. 
Lacey v. Maman. 37 Ind. 168. 170 (by the U. Whether an official custodian's certificate 
S. land-register. that no land-cntry existed. that no entry or document exists is admissible 
allowed); Iowa: 1906. Colton's Estate. 129 i:.. another question (post, § 1678). 
Ia. 542. 105 N. W. 1008 (attorney's testimony Whether the opinion rule affects this kind 
to the absence oC a decree of a certain tenor, of testimony is noticed post. § 1657. 
admitted; the official custodian not preferred; Whether the custodian's certificate or tes-
Sykes v. Beckwith, N. D .• disapproved; good timony is preferred. is considered POBt. 
opinion by Ladd. J.); Kelltucky: 1907. §§ 1272.1273. 
Stamper v. Com.. Ky. ,100 S. W. 286 § 11411. I Erl{1. 1801. Bayne v. Stone. 4 Esp. 
(by the county clerk. that no deed of a cer- 13 (action tQ recover half of a payment made 
tain sort was recorded. ullowed); Massa- to a joint obligee by a surety; the security-
chuutts: 1902. Com. v. Best. 180 Muss. 492. document not required to be produced); 
62 N. E. 748 (that no warrant for an arrest U. S. Fed. 1811. Fairfax~. Fairfax. 2 Cr. C. C. 
had been issued, admitted from one who had 25 (payment of bond; production and proof 
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. (b) The fact that a receipt was gh'en b~' the other party does not change 
the result, so far as the present principle is concerned.:! But under the In
tegration (01' Parol Evidence) rule the question ma~' arise whether the receipt 
has not become the sole memorial of the transaction, so as to exclu(h:: -JIe parol 
act of payment from consideration (post, § 2432). This question is generall~r 
answered in the negath'e. 

(c) Where the medium of payment is not coin or paper-money, but a checl', 
note, or other form of written obligation, the case for requiring production 
may be more dear (than in (a.) supra), for in pa~'ing with mone~' it is usually 
a mere matter of counting the number of pieces. while in paying with an in
strument of obligation the terms cof the writing may be of consequence; at 
any rate, when they do receiye an." emphasis under the issues, it would seem 
that the rule of production should appl,\·.3 

of execution not required); 1827. Patriotic pleaded had really been made; production of 
Bank r. Coote. 3 Cr. C. C. 169 (assumpsit : the other note required); n. 1846. Hayden r. 
for o\'crdraft; whether n check was drawn I Rice. 18 Vt. 353. 358 (action for contrihution 
ill a firm-name; production required): Ala. against joint promisor; to prove payment 
1834. May T. 1'.1ay. 1 Port. 129 (whether pay- on execution. execution need not be produced). 
ment had been made under a power of attor- 2 1836. Wiggins T. Pryor. 3 Ala. 430. 433 
ney to 1\1.; to pro\'c that the power was to (that money was paid and a receipt taken; 
S .. production required); 1843. Planters' & production not required) ; <1877. Da\-is T. Hare. 
M. Bank u. Borland. 5 Ala. 531. 543. 545 32 Ark. 386. 390 (payment oC taxes; the col-
(that payment oC certain drafts had been lector's hooks not required); 1832. Dennett t·. 
made. and that a payment on judicial process Crocker. 8 Green!. Me. 239. 244 (payment of 
had been made; production not required. taxes J>rovable ornl1~·. without producing the 
the contents not being materiul to the issue) ; receipted bills); 1849 •• Cham!;ers v. Hunt. 
1912. Brannan I). Henry. 175 Ala. 454. 57 So. 22 N. J. L. 552. 562 ("It is clearly competent 
967 (payment of tax~s); la. 1874. Hollen- to proye payment by parol. or rather by vprbal 
beck v. Stanberry. 38 Ia. 325. 327 (payment testimony. even though there may be \\Titten 
of judgment. pro\'able \\-ithout production); e\'idence as a receipt or order"; but wher" 
1894. Shaffer 'D. McCrackin. 90 In. 578. 580. the gi\-ing of an order of payment on a third 
li8 N. W. 910 (same); ltId. 1861. Cromer v. person. and its tenor. was to be shown as pay-
Shr:""ler. 18 Md. 140. 146 (settlement of ac- ment. production was required). 
cot:nts made on the basis of a memorandum; See also the cases cited post. § 2432. 
since the verbal transactil)n was independent ' 1791. Breton 'D. Cope. Peake 30 (plea. pay-
of the \\Titing. production was not required) ; ment of a bond by transfer of bank-stock to 
Mich. 1876. Mason I). District. 34 Mich. 228. the plaintiff; rule applicable.-and copy of the 
234 (that money was paid out on writcen transCer-hook required); 1803. Don'r t'. Maes-
orders; production requirp.d); MiIl7:. 1867. taer. 5 Esp. 92. semble (bribery; that the de-
LO\\TY v. Harris. 12 Minn. 255. 271 (payment Cendant gave the witness a £5 note. for which 
for deed; production not required); Mo. the witness signed a note payable on dema.,d. 
1830. Benton v. Craig. 2 Mo. 198 (payment admitted \\-ithout producing the documents) ; 
of money. but not terms of tlle draft paid. 1880. Ware v. Morgan. 67 Ala. 461. 466 (that 
admitted \\-ithout production); 1836. Da\-id- a payment was made by bill of exchange; pro-
t'On v. Ppck. 4 Mo. 438. 444 (payment by co- duction not required); 1859. Daniel v. John-
defendant of judgment. and action ageinst son. 29 Ga. 207. 210 (that notes were gi\'en in 
the other for the amount; payment of the payment. production not required); 1858. 
judgment provable without producing it beCore Ohio Ins. Co. v. Nunemachet. 10 Ind. 234, 
the \\itness or reciting it in his deposition; 237 (that in an offer oC payment by chpck and 

. carefully reasoned opinion); M Ollt. 1898. note of a certain tenor wn.~ made; production 
Whiteside v. Hoskins. 20 Mont. 3fH. 51 Pac. required); 1890. Coonrod v. 1\1Bdden. 126 Ind. 
739 (payment oC a judgment; judgment 1I0t 197. 25 N. E. 1102 (that a check was given 
produced); N. H. 1903. Roberts v. Dover. 72 in payment of note B. and not of note A. the 
N. H. 147. 55 At!. 895 (whether certain fees one in suit; production oC note B not re-
had been paid. allowed without producing quired) ; 1865. Cecil Bank v. Sni\'ely. 23 
records); Pa. 1847. Milliken 1'. Barr. 7 Pa. Md. 253. 263 (that certain notes had been 
23 (that there WIlB another note of similar I pain over by being sent to a bank and collected; 
date and indorsements. on which the payment production Dot required). 
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~ 1246 DOCUMENTARY ORIGINALS [CHAp. x..x..XIX 

§ 1246. Same: (7) Fa.ct of Ownership; (8) Fact of ~enanc1. (7) The 
mere fact that a person is owner of property, whether real or plrsonal, is a 
distinct thing from the terms of the document or documents by which he 
has become owner; although instances may be supposed in which the rela· 
tion of ownership involves so directly the terms of a specific deed that the 
rule of production applies.1 (8) The fact that a person occupies the relation 
of tenant, as to a piece of land or its owner, is a distinct fact; for he may have 
become tenant by parol or by writing, and the tenancy is the result of the 
transaction, ancl is not the transaction itself. ~e\"ertheless, so far as the 
terms of a written tel1anc~' are drawn into the question, the rule of produc
tion begins to be applicable.2 

§ 1246. I Fed. 1811, Wilson v. Young, 
2 Cr. C. C. 33 (title-interest in an insured 
ship, production required); Ala. 1880, Street 
r. Nelson, 67 Ala. 504, 507 (eontract for sale 
of personalty; title to personalty .. can he 
proved as 0. fact by oral testimony", unless 
the question arises between the parties); 
1890, Florence L. M. & M. Co. 1:'. Warren, 
91 Ala. 533, 537, 9 So. 384 (testimony that 
the witness had not title, admitted); 1892, 
Wolfe v. Underwood, 97 Ala. 375, 378, 12 So. 
:l34 (petitioners testifying that they mm stoc!{ ; 
books not necessary); Fla. 1904, Leon v. 
Kerrison, 47 Fla. 178, 36 So. 173 (conversion 
of a yacht; production of the bill of tiale to 
the plaintiff, not required); Georoia: 1858, 
Newsom ". Jackson, 26 Ga. 241, 245 (that 
B.'s \\;fe owned certain negroes; deed re
quired) ; lU. 1890, Kirlqmtrick v. Clark, 

.. 132 Ill. 342, 345, 24 N. E. 71 (whether a person 
was owner of Jand; oral testimony excluded) ; 
1I1ass. 1897. Westfield Cigar Co. v. Ins. Co., 
169 Mass. 382, 47 N. E. 1026 (whether a person 
owned a building; .. title by deed must ordi
narily be proved otherwise than by the orol 
testimony of the owner"; but here the objec
tion was not properly made); Minn. 1867, 
McMahon v. Davidson, 12 Minn. 357, 369 
(that a person was owner of a steamboat, 
allowed, .. in the absence of any evidence 
that there was any writing"); 1868, Fay v. 
Davidson, 13 Minn. 523, 525 (ssme); lIliss. 
1867, Baldwin v. McKay, 41 Miss. 358, 362 
(whether the plaintiff owned cotton; produc
tion of bill of sale required); N. J. 1916, 
Be McCrsven, 87 N. J. Eq. 28, 99 At!. 619 
(appointment of 0. guardian; sundrY pedantic 
rulings as to the net effect of documents); 
Oh. 1834, Lloyd v. Giddings, Wright 694 
(whether a lot was included within the boun
daries of a conveyance produced; deeds 
adjoining the boundary not required to be 
produced); Pa. 1852, Strimpfier 11. Roberts, 
18 Pa. 283, 296 (letter claiming ownership; 
production of title-deeds not required); 1892, 

.. Gallagher v. Assur. Co., Pa. ,21 Atl. 
115 (that a certain person owned a leasehold; 
production of bill of sale not required); Ten/I! 

(1871, Hart v. Vinsant, 6 Heisk. 616 (replevin 
for rails cut; in showing the boundary of land 
by title-bond, production required)/.' Tez. 
Rev. P. C. 1911, i 1292 (criminal destruc
tion of timber on land of another; ownership 
of land is provable by State" by verbal testi· 
mony of title or of notorious use and pos
session of the land by some person other thllll 
the defendant"). 

For testimony to ownership as objectionable 
under the Opinion rule, see post. § 1960. 

• England: 1810, Doe v. Morris, 12 East 237 
(ejectment against a tenant; tenancy proved 
by e\;dence of the payment of rent); 1810, 
Doe 1'. Pearson, 12 East 239, note (same; no 
objection raised in either case from the preSl:nt 
point of \;ew); 1820, R. v. Castle Morton, ~ 
3 B. & Ald. 588 (to show the value of a tene
ment occupied by a pauper, the writing of 
lease was held to be necessary); 1825, Cotterill 
v. Hobby, 4 B. & C. 465 (case for injury to a 
reversioner's interest by cutting trees; the 
written lease required to be produced); 1827, 
R. 1'. Holy Trinity. 7 B. &: C. 611 (to pro\-:; " 
the occupation of 0. tenement, as invoh;ng the 
settlement of a pauper, and to prove the 
amount of rent paid, the rule was not aplllied; 
t.he fact of tenancy and the value of the rent 
were proved by cross examination without 
producing the written lease); 1828, Strother 
'D. Barr, 5 Bing. 136 (action for injury to the 
plaintiff's reversion; whether. to prove the 
fact of the reversionary interest, the written 
agreement of lease must be shown. left un
determined, Gaselee and Park. JJ.. contra, 
Rest, C. J., and Burrough. J .• pro; all the 
preceding cases are examined); 1830, R. r. I 
Merthyr Tid\;l, 1 B. & Ad. 29 (amount of 
rental; lease required to be produced; dis
tinguishing R. 1:'. Holy Trinity, because thers 
the amount was merely incidental as eddence 
of value, while the later law of settlement 
of paupers made the amount of agreed rental 
material) ; 1832, Doe v. Harvey, 1 Moo. 
& Sc. 3;4 (to prove the value of the premises, 
in an action for mesne profits, by showing the 
occupation by the defendant as tenant of P. 
and the amount of his rent, the rule was held 
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§§ 1177-12821 RULE APPLICABLE TO CONTENTS ONLY § 124:;' 

§ 1247. : (9) Fact of Transfer of Realty, or (10) of Personalty. 
(9) It would seem a hard rule that would forbid a witness to' say " I bought 
a house" without producing the titIe-deed; and yet how otherwise are we to 
avoid the argument that, since transfers of title to land must be in writing, 
oral testimony to such a transfer is testimony to the contents of a document 
not produced? The truth seems to be that much depends on the emphasis 
to be given in the particular instance to the detailed elements of the transfer. 
If, for example, a witness is qualif~'ing as an expert in land values by stating 
that he has bought and sold land, the emphasis is upon the net fact that he 
has acted as buyer and seller, and not at all on the terms of the transfer; but 
if he is justifying a trespass as landlord of the premises, the emphasis is upon 
the fact that a document exists naming him and describing the premises; 
production should be required in the latter case, but not in the former. The 
rulings therefore vary, as might be expected; but it may be noted that the 
negative result is reached in some Courts by invoking the rule (§ 1252, post) 
as to collateral matters.l . 

applicable; the fact of occupation as tenant slaves) required to be in writing: Ala: 1828. 
might have been proved apart from the writ- Cloud v. Patterson. 1 Stew. 394 (that a house 
ing. but not the tenancy under P.). and lot had been sold as the property of J. S.; 

United Statu: Ga. 1885. Central R. Co. to. production of deed required): 1896. Good-
Whitehead. 74 Ga. 441. 445. 447.452 (action ron r. Brothers. 111 Ala. 589. 20 So. 
for personal injury on a road said to be leased 443 (that land was sold by the sheriff 
by defendant; plaintiff allowed to pro~'e as the pLintiff's: production required): 
that i~ was leased. without producing the \\Tit- Ga. 1859. Raines r. Perryman. 29 Ga. 529. 534 
ing; Hall. J .• diss.); Ind. 1879. Hammon v.'" (that a slave was given to M.; deed required) : 
Sexton. ti9 Ind. 37. 43 (fact of tenancy or 1876. Primrose 11. Browing. 56 Ga. 369. 3il 
occupancy provable by parol. in action by (that a COD\'ey:mce was made to X; deed rc-
occupant against owner for taxes paid); .Mich. quired): Ill. 1860. Snapp t·. Pierce. 24 III. 
1870. Gilbert fl. Kennedy. 22 Mich. 5. 18 '" 156. 158 (that a deed was executed in satisfac-
(trespass by lessee; to prove te:lancy. produc- tion of a bond; production of bond required) ; 
lion of lease required); Minn. 1906. Minne- la. 1851. Trimble t'. Shaffer. 3 Greene la. 233 
eola Deb. Co. fl. Johnson. 96 Minn. 91. 107 (that a deed was given. allowed ~ithout pro-
N. W. 740 (whether defendant claimed land" duction); Ky. 1838. Nancy t·. Sr.ell. 6 Dana 
under D.. .. Did you hold it under D.?" Ky. 148. 156 (sale of sla\'e; bill of ~ale reo 
"Yes. I rented it from him ". held proper quired) ; 1868. Calhoon v. Belden. 3 Bush 
without producing the lease; .. the terms of 674. 676. semble (in proving lost deed. a deed. 
the tenancy were not in issue"; lucid opinion . not an oral transfer. must be shown) ; La. 1847. 
by Elliott. J.); Mis8. 18i5. Storm r. Grecn!O Roebuck v. Curry. 2 La. An. 998 (tha.t a slave 
61 Miss. 103. 106 (terms of a written lease; had been emancipated: production of written 
production required); N. H. 1855. Putnam 11. act required): Mass. 1821. Tucker v. Welsh. 
Goodall. 31 N. H. 419.423 (whether a factory 17 Mass. 160. 165 (asdumpsit by the assignee of 
Wa! leaSl'd to a specific person; production a policy; to disprove the existence of a con-
required); Va. 1871. Taylor t·. Peck. 21 Gratt. sideration for a prior assignment. the fact of 
11. 17 (unlawful detainer. brought by land- a mortgage was held orally provable. as a 
lord; the defendant. to prove himself tennnt "collateral fact"); Mich. 1866. Thompson v. 
in possession. offered the plaintiff's rec.eiptB Richards. 14 Mich. 172, 183 (condition to give 
for rent. without producing the lease; re- a deed: production required, in pro\ing that 
eeived. because .. t,he terms of the tenancy a deed was given); 1869. Clemens 1'. Conrad. 
or of the lease .•• was perfectly immaterial; 19 Mich. 170. 173 (agreement to give need; 
if he held them at that time as tenant. no production not required. in testifying that 
matter on what terms and conditions. he held a deed was given); 1873. Hatch v. Fowler. 
them lawfully"; R. v. Holy Trinity followed). 28 Mich. 205. 210 (sale of land: produc-

Distinguish t.he question which party haJJ tion of (;ontract required); 1891. Showman fl. 

1M burden of showing the to be in Lee. 86 Mich. 056. 563, 49 N. W. 578 (to whom 
writing (post. § 2447). a mortgage was given; production not re-

11141. I In the fcllowing list are includl'd quired); Minn. 1913. Johnson n. Carlin. 121 
rulings upon other kinds of transfers (c.ll. of Minn. 176. 141 N. W. 4 (11'1ISe of a farm: the 
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§ 1247 DOCUMENTARY ORIGINALS (CHAP. XXXIX 

(10) The rule's application to the fact of a sale of personality depends upon 
the same considerations. It should be noted, however, that it is immaterial 
that the law does not require a writing for the sale of personalty, if in fact the 
sale was in writing.2 

§ 1248. Same: (11) Execution of a Document; (12) Sending or Publica
tion of a Demand, Notice, etc. (II) Where the cxisteuce or e;reclltion oj a 
. document is concerned, a good deal must depend on the emphasis in the par
ticular instance. For example, to prove a pecuniary motive for murder, 
testimony that the defendant ]lud seen the deceased receive a sum of mone~' 
at the bank and gh·e notes for it might be made without producing the notes; 
but, in hIl action for property transferred with intent to defraud creditors, 
the execution of other similar transfers to show intent could not be proved 
without producing or accounting for the documents. The rulings naturally 
are not harmonious; and again it is to be noted that the doctrine about" coJ
lateral" facts (post, § 1252) is often invoked to justify negative ruling.).l 

lease provid(:d that "if the lessor sells said 
premises during the life of this lense etc."; 
held. that the fact of sale to H. could be evi
denced without producing the deed to H.); 
MUla. 1839. Randolph v. Doss. 3 How. Miss. 
205. 214 (that an administrator had s(,ld land; 
production required); Pa. 1892. Gallagher 1>. 

Land Co .• 149 Pa. 25. 24 Atl. 115 (that the 
witness had bought certain houses; produ;:
tion not required). 

Compare also some cases under § 1249. 
post. and the New York cascs under § l:uiG. 
post. 

For the bearing of the Opinion rula. see post. 
§ 19()0. 

2 The cascs nre not harmonious: Eno. 
181."i. Davis v. Reynolds. 1 Stark. 115 (the 
pit intiff had oou(;nt a consignment of goods 
from the consignee. taking the indorsed bill of 
lading; his title allowed to he shown without the 
hill); U. S. Cal. 1863. Towdy v. Ellis. 22 Cal. 
650. 659 (sale of goods in writing; production 
required); 1849. Thompson v. !\lapp. G Ga. 
260 (fact and time of n written sale of person
alty; production not required); Ky. 1813. 
Luckett ~. Anderson. Litt. ScI. C. 178 (as
sumpsit against one who sold a false bnnk. 
note; production not required); 1818. Grimes 
11. Talbot. 1 A. K. Marsh. 205 (purchase of 
personalty; bill of sale 'required to M oc
counted for); 1826. Lamb 1>. Moberly. 3 T. B. 
Monr. 179 (assumpsit for tho price of a note 
bought; the fact or purchase and promise 
proved without prodUction); Mich. 1875. 
Sirrine 1>. Briggs. 31 Mich. '443. 446 (sale of 
etock of goods; production of writing not 
required. the terms not being material); Or. 
1898. Price 11. Wolfer. 33 Or. 15. 52 Pac. 759 
(tracing chain of title to personalty by suc
cessive sales and deliveries; production of 
bill of sale. if any. in each case. required). 

i U.S. I ENGLAND: 1848. R.I>. Du1fy. 7 

• 

State Tr. N. s. 795. 938 (one who saw a docu· 
ment written. not allowed to /lame the author 
without producing the original); 1848. Sayer 
1>. Glossop. 2 Exch. 409 (rule applies to proof 
of handwriting). 

UNITED ST.\TES: Ala. 1853. Dix!.'} r. 
Barclny. 22 Ala. 370. 381 (signature of a note 
in payment of u debt; production not re
quired; here. action for deceit in a sale); 
1854. Snodgrass to. Branch Bank. 26 Ala. 161. 
1 i3 (that the witness bad seen notes of S. 
in tr.e bank's possession; production not re
quired to prove "the fact of the existence 
of such /lotes "); 18i6. Bell v. Denson. 56 
Ala. 444. 448 (fact of execution of mortgage. 
I1S showing possession; production required); 
1886. Hanco(!k v. Kelly. 81 Ala. 3GS. 378. 
2 SO. 2S1 (thnt a written instrument "re
lating to her dower interest" was signed. ad
missible without production); COIIII. 1828. 
Mather r. Goddard. 7 Conn. 304 ("I shipped. 
as per B. I •. "; production required); De/. 
1819. De Pusey t·. Du Pont. 1 Del. Ch. 77 
(" The naked fact of the execution of a paper 
IIIay cert.'linly be proved. under circumstances, 
without the production of the paper"; here 
production required in prO\·ing the fnct or 
indorsement of notes as involdng mismanage· 
ment of a partnership); 18i!. Plunkett r. 
Dillon. 4 Del. Ch. 198. 205 (" The execution 
of an agreement and the time. place. and 
circumstnnces of its being made. may for all 
purposes he proved by parol"); Ga. 1859. 
Holcombe v. State. 28 Ga. GG. 67 (the fact of 
writing II letter. admissible without produc
tion); lao 18iO. St. Louis & C. R. R. Co. r. 
Eakins. 30 Ia. 2i9. 281 (to show performance 
of conditions of stock 8ubsl·riptions. the fact 
of letting a contract. etc.. pro\'ed without 
producing the writings); Ky. 1819. Dupey f. 

Ashby. 2 A. K. l\Illrsh. 11 (existence of a 
written con tract; rule applicable on the facta) ; 
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§§ 1177-12821 RULE APPLICABLE TO 'CONTENTS ONLY § 1248 

(12) The act of delivering, sending, or publishing a document, regarded as 
distinct from the terms of the document, may of course be proved without 
production; but, so far as such proof implies anything as to the document's 
terms and seeks to establish those terms by indirection, the rule is applicable 
and production necessar~·.2 

§ 124!l. Same: (1:3) Sundry Dealings with Doc11l !)ents, Conversion, 
LOBS, Forgery, Larceny, Agency, Partnership, Corporation, Service of Writ, 
etc. In an action of trover for the conversion of a document, the existence 

Mich. 1889. Ranney t'. Dono"an, 78 Mich. 318. IlIdia1la: 1855. Unthank 11. Turnpike Co., 
325. 44 N. W. 276 (that the defendant asked 6 Ind. 125, 127 (oath of publisher with Olle-

him to sign a receipt of a certain tenor, that copy. sufficicnt to show publication on three 
he refused, handed it back, etc.; production occasions) ; lou'a: 1866. Des Moines v. 
not required; "it waS simply II part of the Casady. 21 In. 570. 572 (that an ordinance 
~on\'ersation "); 1891. Muskegon t'. Lumber was ,>ublished in a newspaper. and the number 
Co .• 86 Mich. 625, 628. 49 N. W. 489 (whether of timcs; provable by oral tcstimony. without 
he made a rcturn of the tax-ron to thc trcasurcr. producing thc printed documcnt; its contents 
allowed without production); Mo. ISaO. being othcrnisc in c\idcncc); 1869, Burlington 
Benton r. Craig. 2 Mo. 198 (who filcd or sign cd G. Co. r. Greene. 28 Ia. 289 (fact of a noti~" 
a plea; production not rcquired); N. Y. givcn, production not requircd); 1886. Bish 11. 

IS7!!. Bardin v. Stcvcnson. 75 N. Y. 164. 166 Ins. Co .. 69 In. 184. 186.28 N. W. 553 (that a 
(8 witncss to handwriting who had sccn the proof oj loss blank had been fillcd out and sent; 
defendant sign his name was allowcd to say rulc not applicablc); 1890. Hagan r. Ins. Co .. 
what kind of instruments he had signcd. as 81 Ia. 321. 3~2. 46 N. W. 1114 (proof of loss; 
affecting the dcgrec of attl'ntion which the preparation and sending. provable \\ithout pro-
witne1<S mi;lht havc gh'cn); 011. 1833. Ellis r. duction); Louiaiana: l~a5. Miller v. Webb. 
Baldwin. 6 Oh. 15 (to prO\'e the fnct of issuancc 8 La. 516 (fact of publication of noticc; pro-
of a license. production not required); Pa. durtion not rcquired); 1837. Baker v. Towles. 
1860. Shoenberger v. Hackm:m. 37 Pa. 87. 92 11 La. 432. 438. 8cmble (same); Marl/land: 
(action on a promisc to pay hcirs in considera- 1867. Beall r. Poole. 27 Md. 645. 652 (the 
tion of their signing a rclcase; "it wns simply fact that complaints had bcen madc by 
the act of signing thc papcr" that was to be lettl'r; production requircd); .r.,'ebraska: 
pro\'ed; "it was thercforc a collateml matter 1886. Ponca r. Crawford. 18 Nebr. 551. 55.'3. 
to the issuc". and production of the release 26 N. W. 365.23 Nebr. 662. 668.37 N. W. 6011 
was not necessary); VI. 1919. Wctmorc & (whethcr a petition was prescnted; produe-
M. G. Co. r. R~·le. 93 Vt. 245. 107 Atl. 109 tion not rcquired); New .IIl;:ruo: 1915. 
(Dotes said to havc been cancelled in con- Statc r. McKnight. 21 N. M. 14. 153 Pac. 76 
eideration of signing the note in action; rulc (fact of sending a lett~r; original not re-
held not applicablc). <iuired); New York: 1803, Peyton v. Hallett. 

Compare thc rules as to ordcr 01 prool of 1 Cai. 363. 365. 380 (notice of abandon-
execution. loss. and contents. anle. § 1189. mcnt of a .. essel given by lettcr dclivercd; 

'ENGLAND: 1808. Smith r. Young, 1 Camp. 8emble. thc fact of not icc provable \\ithout 
439 (to prove the fact of n written dcmand or production; CILS<.! ohscure); l'amorn: 1863. 
no!ice. production is neccssary); 1813. Doe v. Rutland & B. R. Co. r. Thrall. 35 Vt. 536. 
Durnford. 2 M. & S. 61 (thc fact of giving 546 (notice in ncwspapcr as required by law; 
written notice to Quit. hcld to require the pro- production of a copy of thc ncwspaper re-
duction of the writing); L'NITED STATES: quired; "in CMes wherc successive notices are 
Georgia: 1847, Bond r. Central Bank, 2 Ga. requircd. we should incline to think that the 
92,99, 107 (contents of notice in a newspapcr; production of one paper to show the contents. 
production rCQuired); 1&19. Schley v. Lyon. and proof by parole that thcrc were succcssive 
6 Ga. 530. 538 (samc); Idaho: 1916. Habh r. publications of the same notice. would be 
North American Ace. Ins. Co .• 28 Ida. 321. enough"); lriroinia: 1817. Moore r. Gilliam. 
154 Pac. 493 (that proofs of loss on an a(cident 5 Munf. 346, 347 (editor's testimony to fact 
pOlicy were sent. allowed); I/li,wis: 1851. of pubiication of advertisement. reccived 
Pierce r. Carlcton. 12 Ill. 358. 364 (that a without producing it); WiscolUlin: 1874. 
paper was publishcd in thc State by H. & Scxton v. Applcyard. 34 Wis. 235. 239 (fact 
S .• allowed by paro\); 1898. Lingle v. Cbicago. of publication of notice; oral tcstimony suffi-
172 Ill. 110. 50 N. E. 192 (fact of publication cient). 
of noticc; provable without production); For the U!!C of a publis/ItT's ai!idarit as an 
1899. McChesncy r. Cook Co. Collcctor. 178 exccption to the Hcarsay rule. see posl. t 1710; 
111. 542. 53 N. E. 356 (fact of ncwspaper pub- for its use as preferrcd to othcr testimony. see 
UcatiOD of notice; production Dot required) ; post. § 1339. 
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§ 1249 DOCUMENTARY ORIGINALS [CHAP. XXXIX 

and the taking of a document of a certain sort may be regarded as facts dis
tinct from its detailed terms, and thus the rule of production is not applicable: l 

1802, Bucher v. Jarratt, 3 B. &. P. 145. HEATH. J.: "There is a material difference 
between an action of assumpsit on a promise contained in an instrument in writing and \ 
an action of trover for the instrument itself. In the former the promise must be proved 
as laid, and consequently can be best proved by inspection of the instrument. In the latter 
the brist of the action is the tort." ROOKE, J.: "Where the v,Titten instrument is to be 
used as a medium of proof by which a claim to a demand arising out of the instrument is 
to be supported, there [notice is required ... J before evidence of its contents can be re
ceived. But this being an action of trover for the certificate of registry itself, I can see 
no sound reason why evidence should not be admitted of the existence of the certificate, 
in the same manner as evidence of a picture or other specific thing is constantly admitted 
where it is sought to be recovered in the same form of action." 

The same reasoning applies in other cases where the fact to be proved is 
merely some dealing with the document as a material object, for example, br 
larceny, embezzlement, or loss; 2 but otherwise for forg~ry or counterfeiting.· 

An agenc.1J ma,..' ha\'e been constituted by a written authority; but the 
repeated acting upon it, being equall~' a granting of authorit.\', may be proved 
without production.4 B,\, the same reasoning, the fact that a partnership 

Compare the other Cll8CS on nc1Dspaper rule applies 1;0 proof of formcr utterings); 
cnpiu. ante, § 12.14. la. 1885. State v. Brcckenridge. 67 la. 204. 25 

§ 12409. I 1794, Cowan 1'. Abrahams. 1 Edp. N. W. 130 (other forged notes used to show 
50 (trover ior a bill of exchange; the declara- intcnt; holding absolutely that production 
tion dcscribed it; Lord Kenyon, C. J., held is necessary); 1886, State •. Saunders, 68 Ia. 
the rule applicabk. and the King's Bcnch 371. 27 N. W. 455 (similar; holding tbat the 
concurred; practically overruled by the above document mu!t be eithcr produced or nc-
CIISC); 1813. Scott r. Joncs, 4 Taunt. 865 counted for); N. Y. 1823, People v. Lngrillc, 
(Gibbs. J.; .. It used to he the prarticc in 1 Wheelcr Cr. C. 412 (uttering counterfeit 
actions of trover for hills of exchange to give biIIs; other counterfeits must be accounted 
notice to produce the bill; it has very latch' for by roof of dcstruction or of defendant's 
been held in the Court of I~ing's Bench that refusal on notice); Ok. 1847. Rced v. State, 
such notice is unnccessary"; here, trover 15 Oh. 217, semble (other counterfeit bills 
for an ~recment for a lease); 1830, White- should be produced or accounted for); Wis. 
bead ~. Scott. 1 Moo. &: R. 2 (trover for a 1865, Statc v. Cole. 19 Wis. 129, 134 (uttering 
deed; produt'tion not required). The eamll counterfeit bill; to prove the utt~uing of other 
result miiht be reached b~· treating the rule counterfeits as e\'idenco of guilt~;· knowledge. 
a8 applicablfJ, but impl~'ing from thc pleadings the bills must be produced or elsc accounted 
a nOMee to produce (allie. § 1205). The for by showing defendant's refusal to produce 
practical difference between the former and on notice or prosecution's inabili~y to obtain 
the latter reasonings would be that, if the docu- them other",'isc). 
ment could not be produced for want of a Compare the CllSes cited arne. § 1205 (no, 
stamp. by the formcr doctrine this would be tice to produce). and allie, § 318 (e\'idencing 
immaterial. by the latter it would prevcnt intent by other forgcries). 
proof by copy; but, further, that by the latter • 1794. Neal~. En'ing, 1 Esp. 61 (an agenCY 
it would be necessary to show possession by the proved by habitual action, without producing 
defendant. the instrument); 1812, Spencer t·. Billing, 3 

, 1802. Anon .• cited in Bucher D. Jarratt, 3 Camp. 310 (whether the plaintiff had habit-
B. & P. 145 (indictment for stealing a written uaUy Ilccepted bills addressed to him Ill! part-
instrument; notice to the dcfendant to pro# ner: oral evidence nllowed; otherwise, if the 
duce, .. certainly not the practicc", and inti# mode of dealing had varilld. which would then 
mate(! to have been held unnecessary); 1898, involve the proof of .. an indh'idual written 
First Nat'l Bank of ». D. First Nat" Bank of in!trument "); 1814. Haughton ~. Ewbank. 
N .• 116 Ala. 520. 22 So. 976 (action for loss 4 Camp. 88 (to prove an agency, the defend-
of a package of transfers of land-certificates ant's habit of paying upon such documcn~ 
deposited. the elaim of damages being for sign cd by the ageht was proved orally, though 
expense incurred in procuring I!Ubstitutes; the authority Will! in writing). 
rule held not to apply to the transfers). Compare the effect of the Opinion role (po8/. 

11880. Fox v. People. 95 III. 71. 75 (forgcry; § 1960). 
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§§ 1177-1282) RULE APPLICABLE TO CONTE~TS ONLY § 1249 

or a corporation e~ists may be proved without producing the articles of part
nership or the corporate charter. 5 

In a large number of other instances, the result seems to depend on the pres
ent principle, though the precise grounds and the classification of the opinions 
are open to difference of interpretation.6 It may be noted that where the 

I Here. hOVi·lwer. the principle in a given 
CMe may perhaps really be the one referred 
to 1liiie. § li4~. par. 3. i.e. that it is the duty 
o/IM op[!Qnellt to prate that v,Titten articles 
of partnership exist; or the principle may be 
that of § 1255. post. that the articles may be 
proved by oral admissions of the opponent; 
or it may be that the partnership or corporate 
existence is a .. collateral" fact. under § 1252. 
post. The opinions arc seldom rlear as to the 
precise principle invoked: Cal. St. 1907. 
p. 984. Mar. 23. § 6 (illegal trusts; in prose
cutions. the trust may be proved "without 
proTin" or producing any articles of agree· 
ment, or any v,Titten instrument on which 
it may have been based. or that it was evi
denced by any "'Titten instrument at an"); 
Conn. Gen. St. 1918. § 6636 (stealing a bank 
bill; act of incorporation need not be proved) ; 
Fla. Rev. G. S. 1919. § 5725 (tru~ts and 
combinations; production of .. article of 
agreement or any written instrument on 
which it may have be!'n based". not neces
sary); Ida. 1915. I"irst National Bank v. 
"'alker. 27 Ida. 199. 148 Pac. 46 (corporate 
existence of a national bank); Ia. 1871. Jones 
v. Hopkins. 32 Ia. 503, 506 (that a corporation 
was organized; nue applicable); lifo. 1875. 
Price ~. Hunt. 59 Mo. 258. 261 (production 
not always required; but here required. the 
is!ue being whether a contract was one of 
partnership) ; Oh. Gen. Code ."-nn. 1921. 
§ 6399 (illegal trusts. etc.. may be proved 
"without producing the written instrument 
on which it may have been based ") ; Po. 1810. 
Widdifield r. Widdifield. 2 Binn. 245. 24!l 
(though by one witness the existence of a 
contract of partnership was proved. another 
was allowed to testily to the existence of a 
partnership. because they might ha .... e .. after
wards formed a general partnership by parol ") ; 
Tex. Re\'. P. C. 1911. § 940 (forgery of a 
bank bill; .. proof of the existence of such 
bank b~' parol testimony" suffices); Utah: 
Compo L. 1917. § 4495 (trust or oombina
tion may be evidenced without producing 
.. any article of agreement or any written in
Btrument on which it may have been based ") ; 
Vt. 1852. Cutler v. Thomas. 25 Vt. 73. 79 
(suit by creditor against partner; articles 
need not be produced by plaintiff); 1855. 
Hastings V. Hopkinson. :18 Vt. lOS. 117 (plain
tiff ckar~ng a defendant as partnor probably 
may prove the partnership as a fact inde
pendent of the articlos; but a defendant 
defenliing by aIle"ing partnership is invoking 
the articles and must produce them). 

(since a Jewish ('eremony of marriage was 
merely the ratification of a previously written 
contract. to prove the fact of marringe. the 
contract \}'as required); U. S. Fed. 1822. 
Hutchinson r. Peyton. 2 Cr. C. C. 36i (ex
penses in procuring insurance; production 
of policy required); CO'lll. li95. Morgan ... 
Minor. 2 Root 220 (that a certain prize in a 
lottery was drawn by his number; rule ap
plicable); 1837. Dyer r. Smith. 12 Conn. 384. 
391 (whether a pcrson had a cl'rtain note in 
his possession; production not required); 
Ga. 1885. Harris r. Collins. 75 Ga. 97. 108 
(that deeds of a certain description were 
deposited. givcn up a"ain. etc .. allowed. with
out produrtion); 1913. Matthews &: Son r. 
Richards. 13 Ga. App. 412. 79 S. E. 227 (that 
a later note was given in renewal of a prior 
one; production of the iater note required); 
Ill. 1858. Rawson V. Curtiss. 19 III. 456. 473 
(that he saw a "letter of credit". cxduded; 
production neccssary); 1905. Elgin. J. &: 

• Eng. 1807. Horn to. Noel. 1 Camp. 

E. R. Co. V. Thomas. 215 Ill. 158. 74 N. E. 
109 (death of a person riding on cars; the 
fact that he bad in his satchel a ticket between 
two named points. admittQd. without pro
ducing the ticket); Ind. 1875. Miller v. Road 
Co .• 52 Ind. 51. 60 (that steps were taken 
to organize n corporation and that articles 
were filed; production not required); Ky. 
1811. M'l\voy V. Kennedy. 2 Bibb 381 (that 
a claim was set up under a bilI of sllle; pro
duction not requircd); 1897. Barnes r. Com., 
101 Ky. 556. 41 S. \\'. ii2 (fact of receipt of 
nletter: rulc not applied); .Moss. 1853. Hunt 
V. Roylance. 11 Cush. 117 (mode of keeping 
accounts. etc; production of beoks required) ; 
Mich. 1886. Simpson V. Waldby. 63 Mich. 439, 
4·1-1. ;\0 N. W. 199 (that drafts were pro
tosted. not paid, and returned; production re
quired); lIlinn. 1894. Hobe v. Swift. 58 Minn. 
84.88.59 N. W. 831 (measurement of printer's 
ems in un advertisement; production re
quired); N. C. 1892. Shelton V. Reynolds, 
III N. C. 525. 16 S. E. 272 (fact of showing Il, 
paper. but not the contents; production not 
needed); S. C. 1803. Hurt v. Davis. 1 Brev . 
304 (assumpsit for services performed in 
pursuance of a written agreement; produc
tion required); 1812. Ford v. WhitIBJrer. 3 
Brev.244 (trespass q. c.,.; c\idence that the 
trespa.'lsing perSlln acted under written orders 
from the defendant; production required); 
Tffill. 1839. Enloe V. Hall. 1 Humph. 303. 
310 (ser\ices in printing and publishing ad
vertisements in a newspaper; production 
of the paper not required); 1873. Lacy v. 
SUgarman. 12 Hcisk. 354. 363 (whether an 61 
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§ 1249 DOCUMENTARY ORIGINALS [CHAP. x..XXIX 

fact to be proved is some dealing with It document which goes to form a judi
cial record as, the serving of a writ, the time of trial begun the Parol 
Evidence rule (post, § 24:50) may forbid the parol transaction to be shown at 
all, because the act in legal significance is conRtituted solely b~' the return on 
the writ or some othcr appropriate part of the record? 

§ 1250. Same: (14) Inatances. For a great many instances 
in which the present question arises it is unprofitable to pursue analysis more 
minutely or to seek a solution in any of the preceding generalizations. l 

B. EXCEP'I'IONS TO THE RULE 

§ 1252. (1)" Collateral" Facts; Ristory. It was clearly enough settled, 
in the era of the rule of profert (ante, § 1177), that profert need not be made 
of a document whose contents were but an inducement to the claim alleged 
or, as it was commonly said, of a document which was" mere collateral to 
the action"; subject only to the qualification that profert of such a deed 
was nevertheless to be made if the deed was requisite' ex institutione legis': 

act was done within the lines of military oc
r-upation; the fact of uctual occupation prov
able by parol, but to prove the limits as de
fined by military \\Titten order. thc order must 
be produced); 1'1. 1856, Houghton v. Paine, 
29 Vt: 57 (services in .. gathering data nnd 
"Titing a memoir"; production of the memo
randa. etc .• made by the plaintiff. not re
quired); 1892. Johnson v. Marble Co., 64 Vt. 
3::17, 353, 25 Atl. 441 (that the proceeds of a 
check were rt.'t!cived by A and spent in a certain 
WilY; production unnecessary); l' a. 1788, 
Dawson v. Gra\'cs. 4 Call 12.7 (smuggling; 
testimony by W. that he had received 71 
hogsheads though he had taken out :l permit 
for 50 only; production of the permit re
quired). 

1 ETI(J. 1807, ThomW! v. Ansley, 6 Esp .. 80 
(to prove the time of notice of a trial. the 
niitice was rcquired; and to prove the date 
of thc trial at Nisi Prius, the record was re
quired); 1837, R. v. Murph~', 8 C. &, P. 297, 
305 (the fact that. a distraint was made under 
a warrant; rule not applicablc); Can. 1851, 
Thorne v. Mason, 8 U. C. Q. B. 236 (malicious 
arrest; the writ required to be produced); 
U. S. Ill. 1886, Foster t. Magill, 119 Ill. 75, 82, 
8 N. E. 771 (evidence of an act done to take 
possession of propcrty docs not require produc
tion of the record; but not so of a suit b;-ought) ; 

. Ind. 1876. Stanley v. Sutherland. 54 Ind. 
339, 353 (that a farm ha~ been sold on cxecu
tion for 11 certain debt; allowed. the validity 
of the sale not being disputed); KII. 1905, 
Goslin 1). Com., 121 Ky. 698. 90 S. W. 223 . 
(perjury; that:~ prosecution was pending; 
production required); Mo. 1856. Wynne v. 
Auburn, 23 Mo. 30 (that 11 mare was f:lken 
under a writ; production required); 1'1. 
1892. Bates v. Sabin, 64 Vt. 511. 521. 24 Atl. , 
1013 (services rendered' in serving process; 

• 

production unnecessary); 1905. State r. 
Costa. 78 Vt. 198. 62 Atl. 38 (illegal sale of 
liquors; a witness to search and finding under 
a warrant. not required to produce the war· 
rant). 

Compare the CD ·c~ ante under §§ 1241. 
note 2. and 1244. n'A" :~. 

§ 1250. 1 Ala. 1,,·1.5. Graham v. Lr"id!urt, 
8 Ala. 9, 25 (fact of iIdolbtedness as cr r.L;·je· o' 

tion for a deed" ma.,· as well be provcd 0: ."'ly 
as by the production d tI,~ writing"); ~ ·<fl. 
Lavretta v. Holcomb. 9a A!a. 503, 510. '-:". 
789 (that a person was president of a . 
minutes not required); Cal. 1858, Pool. j. 

Gerrard, 9 Cal. 593 (to rebut evidencc of .':u!. 
riage by habit and repute, testimony iuvo~·., 
ing the terms of the contract were not reo 
cch-ed without the writing); !tiro. 1830, 
Foster v. Wallace, 2 Mo. 231 (pronllg a co' 
signer of a bond to have signcd merp.I~· 118 surety 
for the othcr; testimony to the fact of a debt 
al1owab!~. without prodUcing thc inr'rument); 
N. Y. 1904, Taft v. Little, 178 N. Y. 127,70 
N. E. 211 (testimony that certain building 
work was extra; produet.ion of plan· and con· 
tracts required); Pa. 1835, Runl •. ;:jhewey, 
4 Watts 218 (that an apparcn • .'!U;'lty on a 
bond v;as by another bond really .iJ-Obligor; 
production of the second bond 7cQUir;<i\ ; 
P. R. 1918. People v. Merca~'". 26 P. R. ;':;7, 
119 (conspiracy ~o defraud); t:I. C. 1892, rri~ 
v. R. Co.. 38 S. C. 199. ~:J.. '7 S. E. 132 
(employee's action for dr .. ; th: '/:rittcn regu· 
lation of the defendant m.m t!' ; ,roduced, ill 
proving a regUlation); Tem •. ~ . .':O, Smith ~. 
Lurge. 1 Heisk. 5. 7 (debt "n aeCOlmt for 
leather delivered; in showing the existence of 
a bond to deliver it, the bond must 'be pro
duced). 

. For the case of an appointmer.l tu ulfiu, tieS 

arne, ~ 1228 • 
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§§ 1177-12821 EXCEPTIONS TO THE RULE § 1252 

1606, Lord COKE, in Bellamy'8 Ca8e, 6 Co. Rep. 3S (trespass de bonis asportatis; the 
defendant pleaded ownership of the land; the plaintiff pleaded a lease assigned to him; 
the defendant pleaded a condition not to assign ,,;thout the lessor's license; the plaintiff 
pleaded a license by deed, without making profert; then the defendant demurred): "the 
reason and cause that deeds are shewed to the Court is because it belongs to the judges 
to adjudge of the sufficiency or insuffidency of them; yet it was resolved that the plain
tiff need not shew it in this case for three reasons: 1. Because the plaintiff doth not claim 
by the said deed of licence any interest in the house, but the licence is meer collateral to the 
interest of it and pleaded only to excuse the forfeiture of the lease, and is not like a release 
or confirmat, for they transfer their right; 2. A good difference was taken and agreed when 
a deed is requisite • ex institutionis legis' and when • ex pro\;sione horninis'; for when it 
is requisite' ex institutione legis', there it ought to be shewed in court, although it concerns 
a collateral thing and transfers or conVeys nothing." 1 

By some process of thought not clearl~· traceable, this limitation to the doc
trine of profert was in England early repudiated as a limitation to the rule 
requiring production in evidence: 

1750, L. C. HARD\VICKE, in Cole v. Gib.1on, 1 Yes. Sr. 503, 505 (!Jill to set aside an an
nuity; a bond whi('h had been a part of the transaction was required to he produced) : 
"A distinction is endeavored between a bill to set aside the.bond or other instrument, and 
a case wherein it is made use of only by collateral evidence; but there i3 no such distinc
tion in point of evidenee; the rule being the same whether it comes in by way of collateral 
e\idence, or the very deed which the bill is brought to impeach." 2 

But in the United States the exception has survived, usually more or less 
below the surface, and potential only in or;casional instances, though in some 
jurisdictions fully recognized and constantly enforced. 

§ 1253. Same: Principle. Such a limitation most assuredly has a justi
fication. In the great majority of instances where the terms of a document 
are not in actual dispute, it is inconvenient and pedantic to insist on the pro
duction of the instrument itself and to forbid all testimonial allusion, how
ever casual, to its terms: 

§ 1252. I Accord: 1555, Throckmerton 11. obtainpd an award under arbitration which 
Tracy, Plowd. 148 (profert not required of one defendant had promised to pay: in an action 
not prh'y to the deed); 1602, Dagg r. Penke- on the award, the plaintiff need not make pro
von, Cro. Jar. iO (debt for tithes, by a les .... ee fert of the assignment; Kenyon, L. C. J.: 
for years from a lessee for life from the queen "It is not universally true that a profert must 
b~· lettNs patt'nt; profert of the latter not be made when the party pleading a deed de
required, becau .... e "the title shewn in the dec- rives title under it; . . . it is never neces
Inration is but a conveyance to the action ") ; sury to make a profert of a deed which is 
16311, Stockman v. Hampton, Cro. Car. 441 pleaded only by way of inducement; and the 
(justification for trespass under a license from deed in question is only inducement til the 
one ha\'ing a remainder after an estate tail, action"). 
the plea traversing the opponent's claim of 2 Yet this limitation is mentioned in the 
estate in fee for his ancestor: profert not treatises of the 1800s: 1829, Phillipps. Evi
necessary, "because it is but nn inducement dence, 7th ed., I, 303 (" The general rule that 
to the traverse and is not answerable "); ante the best evidence is to be produced which the 
li67, Buller, Nisi Prius, 249 ("When a man nature of the thing admits to be understood 
shews a good title in himself, evcrything col- as applying to deeds and agreements which 
lateral to that title shall be int~nded. whether forIll part of the issue or which arc mat~rial 
it be shewn or not"); 1800, Banfint·. Leigh, 8 to the issue"); 1842. Starkie, Evidence. 3d 
T. R. 571 (plaintiff sued liS assignee of debts ed., I, 202; 1870, Best, Evidence, 5th ed., 
under power of attorney, by whieh he had § 479. 
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§ 1253 DOCUMENTARY ORIGINALS [CHAP. XXXIX 

1885, MULKEY, J., in Ma88ey v. Bank, 113 Ill. 334, 338: "[The general principle] hI!! 
no application to the facts above stated. We fully recognize the rule that whenever the 
existence of a deed or other writing is directly involved in e. judicial proceeding, whether I!! 
proof of the precise question in issue or of some subordinate matter that tends to establish 
the ultimate fact Of facts upon which the case turns, such deed or other v,Titing itl'1elf must 
be produced, or its absence accounted for, before secondary evidence of its contents is ad. 
missible. Yet while this rule is fully conceded, it is also true that a \\itness, when testify. 
ing, may, for the purpose of making his statements intelligible, and gi\'ing coherence to such 
of them as are unquestionably admissible in evidence, properly speak of the execution of 
deeds, the giving of the writing of a letter, and the like, \\ithout producing the in. 
strument or "Titing referred to. To hold otherwise would certainly be productive of great 
inconvenience, and in some cases would defeat the ends of justice. References to written in. 
struments by a "itness for the purpose stated are to be regarded as but mere inducement 
to the more material parts of his testimony. The present case well illustrates the principle 
in question. As remotely bearing upon the issue to be tried, the plaintiff sought to show the 
appellant had avowed a purpose not tD pay the note [whose execution was in issue], that 
he had said he was going to put his property out of his hands in order to defeat the claim. 
:\ow this, under the issue, is the important part of the answer to the qllestion [' whether the 
lIote was a renewal note'], if indeed any of it can be so regarded. All, therefore, that WI!! 
said about the deeding of the land, the giving of the mortgage, and getting the loan of $2000, 
we regard as mere matter of inducement to the more important part of the testimony." 

The term" collateral ", however, as a definition of the limits of this exception, 
is nn unfortunate and elusive word, which is almost impossible of consistent 
application ill practice. Yet a single !".atisfactory term or test is difficult to 
fix upon. If we say that production is not necessary where the terms of the 
document are not' bona fide' disputed by the opponent we may go too far; 
for the opponent may not be prepared to dispute its terms and yet he may 
fairly desire the opportunity to see the document and not be obliged to ac
cept the proponent's testimony to its contents. If, however, we recognize 
these possibilities, and leave to the trial Court to determine whether in the 
case in hand any useful purpose would be served by producing the original, 
even where its terms are not actually in dispute, we should be giving the 
needful flexibility to the rule. And such is the form already proposed (ante, 
§ 1191). 

In any case the misfortune of inconsistent precedents and the disadvantage 
of an obscure definition can be obviated by applying strictly that salutary 
doctrine of judicial discretion. Let the trial judge determine absolutely, 
and without review, the application of the principle to each case. Whether 
a document is "collateral" is practically a question whether it is important 
enough under all the circumstances to need production; and the judge pre
siding over the trial is fittest to determine this question finally (ante, § 16). 

It should here be noted that the prescnt exception has sometimes been 
confused "ith the lntegraticm or Parol Etidence Tille in a peculiar way. It 
is a part of that rule that an oral transaction, though reduced to writing, can 
be availed of where other parties are concerned, and the oral transaction is a~ 
between them the material one (post, § 2446). This does not mean that the 
writing's contents call be proved by oral testimony, but that the terms of 
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~§ 1177-1282] EXCEPTIONS TO THE RULE § 1253 

the oral transaction can bc shown. Having erroneousl~' in mind this differ
ent rule, the Court of at least one jurisdiction has phrased the present ex
ception so as to allow the terms of such a writing to be proved, between 
other than the parties, orally and without production.l This is purely a 
local misunderstanding; it has never elsewhere been doubted that the pres
ent applies to all writings, whether or not the parties in the case were the 
parties to the document.2 

§ 1254. Same: Specific Instances. Thcre is naturally little to be found 
by way of further gcneralization in collating the precedents. l Each case 
has depended much on its own circumstances. 

§ 1253. 1 1873, Pollock 1'. Wilcox, fi8 No C. 49G, 21 So. 348 (to show the reason for ilI-
46. 49 (a'Ctic!l to set aside a deed in fraud of feeling, evidence was offered thllt the person 
creditors; the defendant was allowed to show had read a nCW5paper clipping that would cause 
orally the contents of notes surrendered and it: the dipping required to be produced); 
notes made by him as the price of the land: HillS, Foxworth 1'. Brown. I:!O Ala. 59. 24 So. 
the rule not being applicable except between 1 (to show notice. rule not applicable): 1901, 
"the parties to a contract"); 1895. Carden Griffin r. State. 129 Ala. 9:.!. ::!9 So. i8:3 (assault 
t'. McConnell, 116 N. C. 8i5. 21 S. E. 92:3 on a person assisting a constahle acting un-
(action for slander of title; plaintiff's proof of der II writ; writ not required to be produced. 
a deed by him to 1., allowed to be by parol, being collllteral. and its contents not being in 
on the ground that the rule did not apply liS issue): 1901. Zimmerman r. Stute. AlII. 
between strangers to the deed): 1096, Archer . 30 So. 18 (similnr); 1901. Costello r. 
r. Hooper, 119 N. C. 281, 26 S. E. 143 (title State. 130 Ala. 143. 30 So. 376 (production 
to personalty; plaintiff claimed under a bill not required of II writt~n IIgrcement which 
of sale from B.; the bill not required to be showed a witness' inter(>st; eornp!tre § 1258. 
produced). post); 1903. Webb r. Stute, 138 Ala. 53, 

• 1881, Smith t·. Cox. 9 Or. 327, 331 (pro- 3·1 So. 1011 (rule not applied to a memo-
duction required of a void dced between third randum handed to witness by defendant); 
pe~sons). 1904, Garrison r. Glass, 139 Ala. 512. 36 So. 

§ 1254. 1 For the reason stated at the clo,,, 7::!5 (contract for land; his ownership of ad-
of the text llbow. 1Illlny precedents hllve joining lund ... being II eollateral or incidental 
been placed ante, §§ 1242-1250; while the mattl.'r ", 11110 wed to be shown by parol): 1905, 
precedents below include only those rulings Woodall 1'. Stllte, 145 Ala. 662, 39 So. 718 
which more or less definitely mean to recog- (charge of desertion of family; questions liS 
nize a real exception of the present sort; the to the affidavit of complaint and the voter's 
precedents in those sections should therefore rl.'gistrution, held collateral); 1905. Frunklin 
also be consulted on all of the stutes of fllcts r. State. 145 Ala. 669. 39 So. 979 (slime. for 
dealt with in the citations below; compare notiee of apprehension and arrest. in a charge 
also a few cases cited post. § 2143 (authenti- of homicide); 1909. Mobile J. & K. C. R. Co. 
cation of ancient copies of deeds) : t·. Hllwkins. 163 AlII. 565. 51 So. 37 (letter); 
Alabama: 1831. Sommerville v. Stephenson, 191i. Woodward Iron Co. r. Collins. 200 Ala. 
3 Stew. 271, 2i8, se1l,ble (exception recognized); 553. 76 So. 1911 (battery; letter only in issue 
1847, Brown 1'. Isbell, 11 Ala. J009. 1020, incidentally. proved by copy); 1919. Empire 
aemble (nction on agreement to pay deficiency Securities Co. t·. Webb. 20::! Ala. 549. 21 So. 
of IImount of a bill if not paid out of certain 51 (commissions as realty broker: that one of 
funds; bill's production not required); 1876, the pllrties to the exchange "made II deed", 
Lewis t'. Hudmon. 56 AlII. 186 (false repre- 1I110wed. without producing or accounting for 
sentations as defence to action on premium the deed). 
note for policy; p~oduction of application ro- _4rkatlsas: IS·18. Hammond r. Freeman, 9 
quired, as not collateral): 18i7. East r. Pace, Ark. 02, 67 (action IIgainst maker by indorsee 
57 Ala. 521. 524 (conversion of II Dlule; pro- for money pllid on not~ to subsequent indor-
cess under which it was taken. not required sec: in proving the intermediate indorsement 
to be produced, being lin "incidentlll or col- to plaintiff. production required as not col-
lateral matter"); 1884, Winslow r. State, 76 lateral): 1900. St. I.ouis & S. F. R. Co. r. 
Ala. 42. 48 (exception recognized): 1885. Kilpatri~k. 07 Ark. 47, 54 S. W. 971 (expulsion 
Jones t'. Call. 93 AlII. 170, 1 i9 (rule not IIppli- by brukeman; placard on cllr not required 
cable to "mere notices"); 1892, Rodgers 1'. to be produced. because "merely incidental"): 
Crook, 97 Ala. 722, i25, 12 So. 108 (exception CalifOTllia: 1887, Marriner ~. Dennison. 78 
recognized); 1897. Torrey ~. Burney, 113 Ala. Cal. 202. 213, 20 Pac. 386 (action by promisee 
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The present doctrine has been invoked in deciding many of the cases 
falling under another aspect of the general principle (ante, §§ 1228, 1242-
1250). For example, in proving that a defendant paid money upon a note, 
the payment of the money is an act separate from and not involving the terms 
of the document, so that to prove the payment is not to prove the document's 

under contract to sell land. the promisor hav
ing persuaded him to accept other lands by 
representing that he had a prior contract to 
sell to S.; testimony of S. offered to show that 
his contract was in truth ~'Ubscquent; produc
tion of it not required); 1905. Wooldridge r. 
State, 49 Fla. 137, 38 So. 3 (signing of rertain 
wnrrants) ; 
ll1inoi8: 1885, Mnssey t·. Bank, 113 III. 334, 
337 (whether a note in i5sue wns a renewsl 
note: incidental rl'ferences to prior deed, 
mortgage, etc .• allowed without production; 
sec quotation supra) ; 
In<Iiana: 1890, Coonrod r. Madden, 126 Ind. 
197,25~. E.1I02 (to prO\'e n plea of payment, 
in nn actiun on a note, the defendant produced 
a check lUlid t<) have been gin'II in p!iyment; 
the ).luintiff then offered to te~tify that it wns 
another note thut hnd been paid by this check, 
and to gh'e the date, alllount, etc., of the oth('r 
note. to identify it with the check; the rule 
was not applied to the other note); 1896, 
Lumbert r. Woodard. 144 Ind. 335. 43 N. E. 
302, semble (a leasc bearing on the caBC in an 
undisclosed way; rule not npplicahle); 
£o"i.,ialla: 1915. Chapin r. Freemnn, 138 Ln. 
423, iO So. 421 (tax election; bond for an in
junction, held collateral) ; 
Maine: Hl04. State~. Mackinnon. 99 :\1.,. 166, 
58 Atl. 1028 (keeping a liquor nuisance: the 
telephone contract for the building, held a 
collateral dor.ument) ; 
Massachllutts: 1784. Com. r. Fairfield, Dane's 
Abr., c. 84. art. 2, § 3 (that n witness owned 
land, liS indicating his stllnding; promble 
by pnrol); 1898. Smith v. Bnnk, 171 Mass. 
178, 50 X. E. 545 (l'O\enant against incum
brances; report of enginecr leuding to sewer 
assessment, held collateral) ; 
Michiqa'l: 1864. Angell r. Rosenbury, 12 
Mit-h. 241. 258 (contents of n deed; rule ap
plies equally to collateral is~ues); 
New Jersey: 1861. Gilhert v. Duncan, 29 N. 
J. L. 133. 139 (whcther this note or another 
was ngreed to be gh'en up on receiving a third 
one; production of the different one not re
quired, because the Question was collateral, 
because" its contents are not material to the 
rights of tho parties in the nction", nor does 
the proponent "seck to aVllii himself of its 
eontents as proof of any fact stated in it 
or of nny obligation created or discharged by 
it"); 1896. New Jersey Zinc & I. Co. r. L. 
Z. & 1. Co .. 59 Mich. 189, 35 Atl. 915 (a con
tract recited by corporation minutes, t.he cor
pornte action alone being material; rule not 
applicnble) ; 

.\'C1£ Mexico: 1918, State t'. Goodrich, 24 
N. M. 6GO. 1 i6 Pac. 813 (assault in a dispute 
over land title; title shown by parol, the mat
ter being collateral) ; 
New }'ork: 1813, Southwick v. Stevens. 10 
John. 443, 446 (that a defendant was Stste 
printer and presidl'nt of a bank; provable 
without production in IIll action for libel, as 
"collateral matter"; "it is every day's prac
tice to give parol proof in such cases") ; 
Norlli Carolina: 1884. State v. Credle. 91 M, 
C. 640, 646 (notice posted warning against 
buying R.'s cottle, with the killing of which 
the defendant was charged; produrtion not 
required): 18Si. State r. Wilkerson, 98 N. C. 
696, 699. 3 S. E. G83 (false pretences in ob
taining an ordcr for moncy for an alleged 
pnuper; production of the order not required. 
the mntter being <,ollateral); 1893. Mc:\1illan 
~. Baxley. 112 N. C. 5i8. 586, lG S. E. 845 
(notice of suiI'; rule not applicable) ; 
Sou/Ii Caroli'la: 1831, Lowry v. Pinson. 2 
Hail. 324. 328 (to show fraud by other volun
tary conveyance~ nt the same time. the latter. 
being collateral, need not be produced); 1845, 
Gist r. McJunkin, 2 Rich. 154 (to show fraud 
in a sale of land, e\'idence may be given of a 
prior deed. as n collateral drcumstance. with
out producing it); 1898, Hampton r. Ray, 52 
S. C. 74, 29 S. E. 537 (letter~nvelope held 
collateral, on the facts); 1901. Elrod v. Coch
ran, 59 S. C. 467, 38 S. E. 122 (resulting trust; 
production of thc contract on which the moncy 
was paid, not required) ; 
Tennes8ee: 1809, Stewart ~. Massengale, 1 
Overt. 479 (" When records, or evidellce of a 
higher naturc, ore referred to incidentally, 
which have no effect upon or conncction with 
the point in dispute", it is not necessary to 
produce such testimony of "higher naturc"; 
hcre, "what was said at a trial" was testified 
to orally in sci. fal'. IIgainst bail) ; 
"V alnorll: 1 i97, Graham v. Gordon, D. Chip. 
115 (action on promise to pay, in con@ideration 
of forbellrance to suo on covenant oi title bro
ken b~' all ejectment; record of ('jectment held 
not col:aterai, and required to 00 p:oduced) ; 
Jr Il8hi1lu/oll: 1920, Proctor ~. Appleby, 110 
Wash. 403, 188 Pac. 481 {action for shares 
of stock in lin amusement-concession corpora
tion at Camp Lewis; voluminous documents 
showing title to tlle land occupied by tho 
Camp, held not required to be produccd, be-
ing .. only collaterally involved ") ; 
Wes/ Yiruinia: 1908, State 11. Clark, 64 W. 
Va. e25, 63 S. E. 402 (murder of an officer; 
oral testimony to his being constable, allowed). 
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§§ 1177-1282} EXCEPTIONS TO THE RULE § 1254 

contents, and therefore the rule of production does not apply; nevertheless 
many Courts express this by saying that the document is "collateral" and 
that hence the exception to the rule comes into play. Most of the cases in 
which the term "collateral" is invoked can be sufficiently explained by that 
principle. 

§ 1255. (2) Party's Admission of Contents; Principle. The proposition 
that production should be dispensed with where the opponent has already 
admitted the contents of a document to be as alleged, is a plausible one, and 
its denial seems at first sight a mere insistence on nn unnecessary formality. 
The doctrine that production is in such a case exceptionalI;y dispensed with 
owes its best defence and its usual name to the following opinion of Baron 
Parke: 

1840. PARKE, B.. in Slatferie v. Pooley, 6 M. & W. 664: "If such evidence were inad
missible, the difficulties thrown in the way of almost every trial would be nearly insuperable. 
The reason why such parol statements are admissible •... is that they are not open to 
the same objection which belongs to parol evidence from other sources, where the written 
evidence might have been produced; for such evidence is excluded from the presumption 
or its untruth arising from the very nature of the case where better evidence is withheld; 
whereas what a party himself admits to be true may reasonably be presumed to be so. The 
weight and value of such testimony is quite another question." 

But there is much to be said against the recognition of such an exception; 
and the sum of these objections is found in the following passages: 

184.'>, PENXEF .... TIIEH. c. J .• in Lau·le.M ,'. Queale. 8 Ir. L. R. 382. 385: "I cannot sub
scribe to what was said by Parkc. B.. in that case. . .. The doctrine there laid down is 
a most dangerous proposition. By it a man might be deprh'ed of an estate of £10.000 
per annum. derived from his ancestors by regular fnmily deeds and conveyances. by pro
ducing a witness. or by one or two conspirators. who might be got to swear they heard the 
defendant say he had conve,yed away his interest therein by deed. had mortgaged or other
wise incumbered it; and thus. by this facility so given. the most open door would be given 
to fraud. and a man might be stripped of his estate through this im'itation to fraud and dis
honesty. It is said, it is evidenrc against the person himself who made this admission. and 
that there is no danger of untruth in what a man admits against himself. Supposing the 
admission to be proved. is there no dangcr of mistake or misconception of the terms of a 
written instrument l' I t may be long and difficult; one part or clause rna:' explain or q ual
iIy another; an unprofessional or ignorant man may be led to believe it may be so-and-so. 
whereas the real and true menning may be the very reverse or something very different. 
But. produce the deed or writing. 'litera scripta mnnet.' On which side is the rity. 
and why depart from the rule that, if you want to give evidence of the ron tents of a "Titing. 
the writing itself must be produced? Is there no danger of untruth 01' misrepresentation. 
when used against the party making the admission? That is the ground put by Parke. B., 
and in which I cannot agree. when I know by experience how easy it is to fabrieate admis
sions. and how impossible to come prepared to detect the falsehood. Why are \\Titings 
prepared at all but to prevent mistakes and misrepresentations? And why. having taken 
that precaution. with such writing at hand and capable of being produced. is the same to 
be laid aside and inferior and less satisfactory evidence resorted to?" 

1850. MAULE, J .• in BOldter v. Peplow. 9 C. B. 493 • .'iOl: "It [Slattcrie v. Pooley} is cer
tainly not very satisfactory in its reasons. . .. What the party himself says is not be
fure the jury; but only the witness' representation of what he says." 
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Of the two arguments here offered in opposition, the first amounts to little. 
The possibility of error in an opponent's own understanding of the terms of a 
document is not great; and, so far as it exists, it can do little harm, because 
the opponent's eA1:rajudicial admission is merely some evidence, and not 
conclusive (ante, § 1058); he may still prove the contents as he now knows 
them or may have the document produced. But the second argument
that it is easy to fabricate alleged oral admissIons is the real and serious 
objection to the doctrine. It may be conceded that the opponent's admission 
of contents is satisfactory evidence, if he made such an admissiori. But did 
he make it? Here we are left to choose between conflicting oral testimonies; 
and it does seem undesirable to leave the matter. to depend on' the credibility 
of this or the other witness when an inspection of the document itself would 

• 
speedily settle the controversy .. , 

The proper solution of the dilemma would be this: When an admission 
of the contents is testified to, let production be dispensed with; but if the fact 
of the admission is 'bona fide' disputed by the opponent and some testimony 
to that effect is put in by him, then let production be required or the docu
ment's absence be accounted for. 

§ 1256. Same: Forms of Rule in Various Jurisdictions. The solution sug
gested in the preceding section does not seem yet to have been advanced by 
any Court. The results so far in the various jurisdictions have been either 
the entire rejection of the rule, or its entire adoption, or its recognition in a 
confused form. 

(a) In England the rulings fluctuated until 1840, when the deci&ion in 
Slatterie v. Pooley laid down the rule authoritatively.l That authority has 
ever since been accepted and followed in that jurisdiction, though often ,\;th 
reluctance and usually with an absurd modification, to be noticed.2 In an 

§ 1266. 1 Compare with the following the 
cases on duplicate originals (an/e, § 1232): 
1699, Anon., 1 Lord Raym. 732 (admission of 
B decree, by the opponent's witness, held suf
ficient); 1791, Breton ~. Cope, Peake 30, 
semble (admission by opponen t in a deed of 
the contents of a tran&fer-book of stock, held 
Bufficient); 1793, Burleigh v. Stibbs, 5 T. R. 
465 (action against a master on his indenture 
of apprenticeship; to prove thl' apprentice's 
execu tion of his part of tho indenture, the 
defendant's recitals, admitting it, in his part 
were received); 1806, Roe v. Davis, 7 East 363, 
semble (acknowledgment by a lessee, in the land
lord's counterpart of a lease, of the terms of the 
original, admitted as against an assignee of the 
lease) ; 1811, Flindh. Atkins, 3 Camp. 115 (the 
former handing of a copy of a foreign judgment 
by the plaintiff to the defendant in proof of his 
clsim, held not eufficient to cnable the defend
ant to use the copy); 1812, Scott v. Clare, 3 
Camp. 236 (defence, a discharge in insol
vcncy; the plaintiff's oral admission of it held 
insufficien t .. to prove a judicial act of this 

sort", as "the plaintiff might be mistaken"); 
1822, Summersctt ~. Adamson, 1 Bing. 73 
(admission of a disrharge in insolvency, suf· . 
ficient); 1824, Sewell v. Stubbs, 1 C. &; P. 
73 (contents of a note; admission sufficient); 
1825, Bloxam ~. Elsie. 1 C. &; P. 558, 563, Rr. 
&: Mo. 18', Abbott, C. J. (oral admission in. 
sufficient); 1828, Paul t'. Meek, 2 Y. &: J. 
116 (counterpart of n lease; admission suffi· 
cient); 1833, Earle 1'. Picken, 5 C. &: P. 542 
(contract; adrowsion sufficient); 1835. R. t. 
Forbes, 7 C. &: P. 224, Coleridge, J. (" strict 
proof" required; here a letter admitting a 
former forgery was received, though the other 
forged bill itself was not produced); 1836, 
Ashmore to. Hardy, 7 C. &: P. 501, 503 (ad. 
mission of a deed in an answer in chancery, 
allowed); IR40, Slatterie v. Pooley, 6 M. &; W. 
664 (to prove a d~ of composition with 
iters which could not be produced for 
want of the required , the defendant's 
verba) admission of contents of the in-
strument was 

I 1840, Newhall v. 6 M. It W. 662 (ae-
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early Irish ruling and in many jurisdictions in Canada and the United States 
the rule has received expre3S and full adoption.3 

(b) In some later Irish rulings and in many jurisdictions in the United 
States, the rule is repudiated, though perhaps in some cases for oral admi8-
siona only, not for written admissions; 4 and it should be noted that the sec
count stated); 1841, Howard v. Smith, 3 Scott v. Sturtevant, 7 Cush. 465 (same for acknowl-
N. R. 574 (oral admi!sSion); Wollaston v. edgment in writing of a title to premises); 
Hakewill, 3 Scott N. R. 593, 617 (here there 1857, Loomis t·. Wadhams, 8 Gray 557, 562 
was n~tice to produce); 1848. King v. Cole, 2 (same for oral statement as to the contents of 
Exch. 628. 632 (" admission. either verbal or in a deed); 1896, Com. v. Wesley, 166 Mass. 
writing. of the contents of a deed". is sufficient) ; 248. 44 N. E. 22S (same doctrine); 1899. 
1849, Toll v. Lee, 4 Exch. 230 (a certificate of Clarke v. Warwick C. M. Co., 174 Mass. 434. 
a deed of transfer, admitted as an admission 54 N. E. 88';' (" Admissions are evidence ... 
of the deed's contents); 1850, Murray v. although they relate to the contents of a writ-
Gregory, 5 Exch. 467 (oral admissions of the ten paper"; here a written admission); 1904, 
contents and result of an award, received); Cooley v. Collins, 186 Mass. 507, 71 N. E. 
1850, Boulter v. Peplow, 9 C. E. 493. 506 (WiI- 979. semble (Loomis v. Wadhams approved); 
Iiams. J.: "It is impossible for us to overrule Mississippi: 1847, Anderson v. Root. 8 Sm. 
Slatterie v. Pooley. though we may think the do: M. 362 (written receipt for a "'Titing, suffi-
reasoning not quite satisfactory"; here a cient to prove its contents); 1859, Williams 
written admission); 1851, R. v. Basingstoke, t'. Brickell, 27 Miss. 682, 686 (oral admission 
14 Q. B. 611 (support to a pauper; conduct of contents of telegram, sufficient) ; North 
held a sufficient admission of the oontents of a Carolina: 1906. Narcum v. Savage, 140 N. C. 
certificate requiring such support); 1851. 472,53 S. E. 289 (heirs of P.'s first wife claim-
Pritchard t'. Bagshawe. 11 C. B. 459. 463 ing against heirs of his second wife, the land 
(an abstract of deeds. received as an admission being on record as granted by deed 'GO P., 
of contents); 1858, Sanders I). Karnell, 1 but plair,tiffs claiming that this deed had been 
F. &; F. 356 (Channell, B.: "The doctrine oLtaineg by P. in place of a lost deed to his 
... is one not to be extended"). first wi e; P.'s admissions that there was 

, IRELAND: 1843, Lord TrimlestowlI v. such a ibst deed to his first wife, received); 
Kemmis. 5 Ir. L. R. 380, 396 (abstract of title); Ohio: 1878, Edgar v. Richardson, 33 Oh. St. 
CASADA: N. Br. 1854. Doe 1'. Blanche, 3 All. 581, 59~' (Slatterie v. Pooley approved; here, 
N. Br. 180, 182 (admissions received; follow- for ndnl~sions as to a record of divorce; 
ing Slatterie v. Pooley); Uz,,"JTED STATES: semble. tue record must be not obtainable); 
Ftdcral: 1894. Dunbar v. U. S., 156 U. S. South Carillina: 1824. North v. Drayton, Harp. 
185. 196. 15 Sup. 325 (oral admission of send- Eq. 34, 38 (recital of bo~d in mortgage, suffi-
ing a telegram. sufficient to allow a delivered cient); Virginia: 1871. Taylor v. Peck. 21 
copy to be used); Alabama: 1840. Sally v. Gratt. 11. 19 {landlord's receipt for rent re-
Capps. 1 Ala. N. s. 121 (oral admission of the eeh'ed to show a lease; Slatterie v. Pooley 
amount of a note. received; .. the rule does not followed). 
apply where the adversary has admitted the Ulldc.cided: 1906, Minnesota Deb. Co. v. 
facts which are to be proved"); 1902, Barnett Johnson. 96 Minn. 91, 107 N. W. 740. 
~. Wilson, 132 Ala. 375, 31 So. 521 (production That the admissions need not be rerbally 
of a copy admitted by opponent to be correct precise or complete, see post, § 2105. ' ~-
dispenses with the necessity of accounting • IREL.\!'.'D: 1845, Gosford v. Robb, 8 Ir. 

• 'r.r the original); Connecticut: 1893. Morey L. R. 217, semble; Lawless v. Queale, 8 Ir. 
~. Hoyt. 62 Conn. 542. 556, 26 Atl. 127 (oral L. R. 382 (positively ,decided; see quotation 
admission of contents of letter; Slatterie v. supra); 1849, Parsons v. Purcell, 12 Ir. L. R. 
Pooley approved); [ou'a: 1847, Guy t·. Lloyd. 90 (admission in an answer in chancery of a 
1 Greene Ia. 78, 83 (oral admission by defend- relrase-deed); eSI'I'ED STATES: Fed. 1828, 
ant of transcript of judgment, received); Carroll r. Pcah. 1 Pet. 18. 22 (lease agree-
Maine: 1877. Blackington v. Rockland. 66 ment; copy Jllade by the defendant himself, 
Me. 332, 335 (records of a city. received as admitted. without accounting for the original) ; 
admissions of a notice; appro\'ing Slatterie Ark. 1861. Haliburton v. Fletcher. 22 Ark. 
~. Pooley; ~'et not deciding more than that a 453 (guardian's admissions of record of ap. 
wtitten admission is receivflble); 1906. Pur- pointment. excluded); Cal. 1860, Grimes v. 
inton ~. Purinton, 101 Me. 250. 63 At!. 925 Fall. 15 Cal. 63, 65 (charging the defendant a8 
(rule of Sllltterie v. Pooley, allowed to admit assignee of a contract to do that which was a 
proof of letters by the opponent's oral reading trespass; the defendant's oral admission that 
aloud of their contents); M a"saehu~eIt8: he WtlB assignee. excluded; no authority cited) : 
1850. Smith r. Palmer, 6 Cush. 513. 520 (oral 1872. Poorman r. Miller, 44 Cal. 269. 275 
admission of contents of a record of judgment, (declarations by offeror's own predecessor, 
execution, etc., allowed); 1851. Kellenberger excluded; question not raised); Cunn. 1824. 
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ond objection above mentioned is practically obviated where a written ad. 
mission exists, so far, at least, as that writing is proved by production or 
by the opponent's refusal to produce it. 

(0) The limitation has been attempted, and possibly obtains, in England, 
that an admission of the opponent made on the stand in testifying (usually, 
on cross-examination) shall not suffice to excuse non-production; i.e. the 
precedent of Slatterie 11. Pooley is confined to p!'ecisely its same state of facts, 
namely, an admission made out of court.c' An admission, however, made 
in testifying before judge and jury is authentic beyond dispute, and wholly 
escapes the above-described real objection to the doctrine, namely, the ob. 
jection that testimony to the alleged admission might be easily fabricated. 
In other words, this proposed limitation involves the absurd result of exclud
ing the admission in precisely the case where it might be received without 
danger and of admitting it in precisely the case where the daJ/ger exists. There 
is nothing in the motlern rules of privilege (post, §§ 1856, 2218) to account 
for this result. 

(d) A fourth type of result, in favor in some American jurisdictions, is to 
allow the proof by admissiolls whenever the document is shown to be lost or 

Buell v. Cook. 5 Conn. 206. 208 (oral ad- asking him in the witness-box. • Pave YOU 
mission oC written lease. exclud.l:I); Del. executed a release?' ") ; 1859. Farrow ~. 
1871. Plunkett v. Dillon. 4 Del. Ch._198. 205. B1omfield. 1 F. & F. 653. Pollock. C. B. (al. 
semble (parol admissions by opponent. ex- lowing the opponent's admission on the stand 
eluded. except. of course. where the writing to suffice without production. after St. 1854. 
is produced); Ill. 1839. Bryan v. Smith. 3 c. 125. § 24; quoted post. § 1263); 1859. 
Ill. 47, 49 (oral admission of a tenanc~' in com- Wolverhampton N. W. Co. r. HawksCord. 
mon under a deed. e:;:cluded); 1880, Fox v. 5 C. B. N. B. 703 (interrogatories to opo 
People, 95 III. 71, 75 (forgery; former utter- ponent before trial as to contents of a docu· 
ings arc to be shown otherwise than by the ment, allowed only on condition that they 
defendant's admissions); 1904, Prussing v. should not be used at the trial unless the docu· 
,Tackson. 208 III. 85. 69 N. E. 771 (libel in a ment should be shown lost); 1862. Henman 
letter printed in a newspaper; held, that 11. Lester. 12 C. B. N. B. 776 (question to a party 
until the loss of the original was sufficiently as to the result of a former suit of his, ad· 
shown. the printed copy could not be used as mitted; Byles, J.. diss.: "It can make no 
equivalent. merely upon oral admissions of difference that the witness was a party to tho 
its identity by the defendant or his testimony Buit; the doctrine laid down in Slatterie ~. 
on tho stand to that effect; upon the latter Pooley ..• cannot comprehend parol ad
point the ruling is unsound); La. 1843. Clark missions of the contents of written documents 
v. Slidell. 5 Rob. La. 330 (excluded); Minn. extorted from parties under the pressure oC 
1913. Swing v. Cloquet Lumber Co., 121 Minn. cross examination"; but Willes and Keating, 
221. 141 N. W. 117 (written admissions of ,JJ., thought that on a collateral matter touch
contents. receivable; here, of a policy and ing credit only, the parW's admission sufficed) ; 
premium note); Mo. 1843, Bogart v. Green. 8 Canada: 1857, Lynch r. O'Hara, 6 U. C. C. P. 
Mo. 115 (oral admission of summons, insuffi- 259, 265 (a party's compulsory admissions on 
cient); 1875, Cornet v. Bertclsmann, 61 Mo. discovery do not suffice); U. S. Federal: 1905. 
U8. 126 (whether a vendee had notice of an Security Trust Co. v. Robb, 142 Fed. 78, 
encumbrance; oml admissions held insufficient C. C. A. (letter in the hands of a third per
unless corroborated). son; the defendant's agent's admission on the 

For the rulings in New York and elsewhere stand that "the paper offered was a copy 
on the special subject of title to land. see § 1257, oC it ", not sufficient; "the most conclusive 
poat. proof of its correctness will not render a 

• England: 1856. Darby 11. Ouseley. 1 copy available, without ground laid for dis· 
H. & N. 1.5.10 (Pollock, C. B.: "If a party pensing with the production of the original"; 
has chosen to talk about II particular matter. this is in itself II perversely rigid rule; but 
his statement is evidence against himself; . .. furthermore the opinion shows no apprecia
but it does not follow that the plaintiff could tion of the rule at issue and cites im,levant 
be compelled to make such an admission by precedents). 
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detained by the opponent.6 But this is of course no longer a genuine excep
tion; i.e. the admission as to contents does not serve to excuse the party from 
production; he is required to account for the non-production, and may then 
use the admissions, as he could any other evidence, to prove the content!l. 

(c) It has been suggested, though apparently nowhere accepted, that the 
exception should apply only to documents "collateral" to the issue.7 

§ 1257. Same: Related Rules (Deed-Recitals; Oral Disclaimer of Title; 
New York Rule). (1) It is perfectly clear and well understood that, even 
where the rule of Slatterie v. Pooley is not accepted, a jlulicial admission 
(post, § 2588) i.e. a formal admission for the purposes of trial dispenses 
with the necessity of production; I such an admission is a wai\'er of dispute, 
and suffir.es to concede any fact whatever in issue. 

(2) In proving a partnership, the acting as partners may with reference to 
third persons be the source of liability irrespective of the "Titten articles; 2 

or the acts of the partners as admissions of the terms of the partnership may 
he regarded, upon the principle of the preceding section, as dispensing with 
production of the articles; 3 or the fact of the partnership may be regarded 
as a net resultant fact independent of the articles, so that the rule of produc
tion is not applicable (ante, § 1249); it is generally difficult to ascertain the 
precise ground of rulings on this point. " 

(3) The rule that recitals in a deed are evidence, as between the parties to 
it or their succes~ors, of the content.~ of a former deed recited, is in effect an 
application and recognition of the present exd~eption. Its propriety from the 
present point of view has not been questionql.4 The controversy has been 

• Ga. 1850, Flournoy D. Newt.on. 8 Ga. 306, sions. cc:ntradicting a deed, as to the land in-
310 (" You cannot ask the witness what the eluded). 
opposite party has suid as to the contents of § 1257. J 1845, Gosford D. Robb, 8 Ir. L. 
papers executed by him. without accounting R. 217. 221, per Crompton, J.; 1851, R. ~. 
for their non-production "): KII. 1812. Peart Basingst~ke. 19 L. J. M. C. 99 (Patteson, J.: 
~. Taylor. 2 Bibb 556. 558 (letter admitting "It is well put by Mr. Smith. in hi_ • Leading 
contents of a deed. receh·ed. the deed being Cases'. II. 426, that ... ·the estoppel pro
lost) ; 1817. Cle\'inger 11. Hill, 4 Bibb 498 feases, not to supply the absence of the or
{oral admissions "perhaps" not admissible dinary instruments of evidence, but to super-
till the deed appears unavailable}; 1832, sede the necessity of any e\·idence by showing 
Griffith v. Huston. 7 J. J. Marsh. 385. 387 that the fact is already admitted'''); 1919. 
(oral admissions of predecessor received after Reynolds v. Wallace. 125 Va. 315. 99 S. E. 
lOBS shown): Me. 1832. Thomas 11. Harding. 516 (defendant's implied admission of the 
8 Greenl. 417. 419 (admitted where the oppo- correctness of a survey. held not sufficient). 
nent had failed to produce on notice}; Oil. 2 1821. Doane t'. Farrow, 10 Mart. La. 74, 
1827. Allen ~. Parish. 3 Oh. 107. 110 (admis- 78. 
sions of opponent's grantor as to deed's con- , 1869. Edwards t'. Tracy. 62 Pa. 375, 379 
tents. received as corroborat!\'e evidence. (admissions of a partnership, received; fol-
where the deed was lost). lowing Widdifield r. Widdificld, ante, § 1249). 

7 1845. Crampt~n, J .• in Lawless v. Queale, • Englami: 1697. Susselt v. Temple, ~ Ld. 
8 Ir. L. R. 382. 390. Raym. 310. 311 (answer in chancery, ac-

Compare the majority's opinion ia Henman knowledging a aeed, held admissible against a 
v. Lester, supra, note 5. defendant claiming title under the party an-

Distinguish also the parol e\'idcnce rule swering); 1699. Shenvood D. Adderley, 1 Ld. 
(POst. § 2465). as applied to title-deeds. that H:~ym. 734 (reeital of a will in the admittance 
the parties' underst.anding is not to "ary the t<J a copyhold. held admissible against the lord 
temls; this may exclude admissions contra- in favor of the devisee. without producing the 
dieting the deed: 1847. MalrJOey v. Purden. will): 1704. Ford v. Grey, 1 Salk. 286. 6 ~Iod. 
3 Kerr N. Ur. 515, 525 (predecessor's admis- 44 ("a recital of a lease in a deed of release is 
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whether such recitals could be used, as hearsay evidence, against strangers 
to the deed (post, § 157:3) and also wllether such recitals were absolutel~' 
binding (ante, § 1058), and whether they were admissible if made by a prede
cessor in title (ante, § 1082). 

(4) The rule of the Statute of Frauds forbidding proof of an oral grant or 
di.3claimer of title is frequently difficult to distinguish from the question of 
the present ru~e. This convergence, and that ot' one or two other principles, 
is rep:-esentt!d in a series of Kew York rulings, which have much influenced 
other Courts. Their results may be set forth as follows: (a) A declaration 
admitting that the declarant holds as tenant only may be used, if made by a 
predecessor in title, as an ordinary admission (on the principle of § 1082, 
ante); or, :f made b~' a deceased person, though a stranger, as a declaration 
against interest (under the Hearsay exception, post, § 1458). (b) A declara
tion, by either the vpponent's or the proponent's predecessor, claiming or 
di.3cla.iming title may be used as a 'Verbal aet coloring the possession (on the 
principle of § 1778, post) where it is used in support of the proponent'3 title 
by adverse p08ses.yion. (c) The admission, by an opponent or his predecessor 
of the conients of a deed which the proponent wishes to prove in support of a 
documentary title, might be used tInder the exception to the production
rule in Slatterie t·. Pooley (mIte, § 12.5.5), if that exception were recognized; 
but in New York that exception is recognized only in the modified form of 
good evidence of such lel18e against the re- 350 (recital of a d~ed in a predecessor's patent, 
leasor and those that claim under him; hut not accompanied by possession, insufficient); 
as to others [i.e. strangers). it is not. without 1816. Stewart v. Butler. 2 S. &: R. 38,l (recital 
proving that there wns sueh a deed and it was in a patent of a pre\'ious conveyance, received 
lest or destroyed"; the latter u~e. i.e. as nn against one (~laiming under the grantor); 
exception to the Hearsny rule for ancient re- 1811l. Downing t. Gallagher. 2 S. &: R. 455 
citals in general. is considered IJUst. § 1573; (same; but only against those dairning after 
the point of the present case is accurately ex- the former grant); 1818. Whitmire v. Napier. 
pounded by Story, J .• in Caf\'er r. Jackson. 4 S. &: R. 290 (recitals of title in a land-patent, 
infra); UNITED STATES: Federal: 1830. recei\'ahlc against onc claiming hy possession. 
Carver 11. Jackson. 4 p, t. 1.83 (recital of lease not title); 1852. Gingrich v. Foltz. 19 Pa. St. 
in deed of relensc is .. an estoppel. and binds 38. 40 (recitnls in a land-patent as to previous 
partics and prh·ies. privics in blood. prh'ies warrant. etc .• arc e\'idence against one who 
in estate. Ilnd privies in law; but it docs not relics on possession alone and shows no paper 
bind mere strnngers. or those who claim by title. and Illso against one daiming under B 

title paramount the deed; [i.e.l. it does not right arising subsequent to the patent; but 
bind persons claiming hy lin adverse title or not against one claiming by right prior to the 
person claiming from the parties by title Iln- patent); l'ermonl: 1836. Lord v. Bigelow. 8 
terior to the date of the reciting deed ") ; Vt. 445. 400 (Iegislath'e charter reciting for-
1832. Crane v. Morris. 6 Pet. 598, 011 (same; mer grant. admitted against prh'ies); 1903. 
conclusive as to contents and execution); Davis t'. Moyles. 76 Vt. 25. 56 Atl. 174 (Car· 
Georgia: 1840, M'Cleskey T. Leadbetter. 1 vcr v. Jackson appro\'ed); Viroinia: 1830. 
Ga. 551, 557 (recitlll of a lease. admitted against Blow v. Mllynard. 2 Leigh 29, 49 (recital. in 
the grantor's prh'ies); 1856. Horn t'. Ross. 20 post-nuptial settlement-decd. of nn ante-
Ga. 210. 220 (recitals. in Ii settlcment deed. nuptial contract not otherwise evidenced, is 
of ante-nuptial contract. admitted against not binding on creditdrs); 1849, Wiley v. 
creditors by a subsequent debt); Pe7l11llyl- Givens, 6 <.iratt. 277. 283 (recitals of an entry 
vania: 1811. Penrose v. Griffith. 4 Binll. 231. under a purchase from R.; not received agninst 
235 (recitllJ. in a deed, of II pre\'ious deed. one claiming adversely by elder patent); 
admissible. against the grantor nnd privies. 1852. Will ton v. Hale. 9 Grlltt. 194. 198 (pre 
not otherwise); 1814. Stoever v. Whitman. ceding casc approved); 1852. Hannon ~. 
6 Binn. 416. 418 (recituls of a former deed. Hannnh, 9 Gratt. 146. 150 (recital of a former 
admitted against one claiming under the deed, admissiblc against .. parties nnd pri\'ies 
grantor); 1816, Bell v. Wetherill, 2 S. &: R. in blood, in estate, and law"). 
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par. (d) of the preceding section,i.e. such admissions may be used if the docu
ment is shown to be lost or in the opponellt's eontrol.~ (d) Where the op
ponent has already shown a title by deed, an oral (ldmi~si<Jn of nOll-title (or, 
disclaimer of title), by himself or his predecessor, cannot be used against him 
to overthrow his proof of documcntary titlc; for, thou~h it is in one aspect 
merely an admission of the contents of somc unspecified lost deed, yet stand
ing as it does by itself, and no actual defeasing deed haYing becn shown to 
exist, such a declaration amounts drtualh- to an oral defeasance or con-• 
veyance, and thus violates the Statute of Frauds requiring con\'eyanccs to be 
in \\'l'iting. It practically sets up a title in somebody elsc through thc soie 
medium of the oral declaration.6 Were the existence of a specific defeasing 
deed to be shown, and were its loss or hostile control to bc proyed, then, 
under (c) supra, these admissions of this specific documcnt's contents might 
be used. With these more or lc.:ss competing doctrines in dew. the rulings 
are at least e~-plainable, if not alwa~'s reconeilable.i 

• See the rulings ili/ra, in 13. 17. and 18 ' 
Johnson, 7, B, and 14 Wendell. and 68 :\cw 
York. 

e This doctrine, which is in itself not con
nected with the subject of Evidence. and is . 
noticed only in order to discriminate it. is ex
pounded in the following ca:;es, besides those 
cited from New York in the next 1I0te: 1851>, 
McMaster v. Stewart, 11 La. An. 5-16 (title to 
1\ sla\'e; opponlint's verlml admissions cannot 
be used to perfect title); 1846. Harmon ~. 
Jame8, 7 Sm. & 1\1. Miss. llJ. 118 (oral ad
mission" that hel had convcyed all his interests 
to M.", not received to prove a deed): 1908. 
Hudkin~ v. Crim, 64 W. Va. 225, 61 S. E. 166 
(forceful opinion by Brannon, J.). 

7 The New York series of cases iIlustrnting 
the above distinctions is here first gh'en, those 
of other Courts then follow; the citations in 
the other sections named above (§§ 1082, 
145B. 1778) may be compared: 

NEW YORIC 1809, Jackson 1'. llard. ·1 
John. 230 (parties claiming under competing 
deeds from the same person; admis:;ions of 
the defendant's intermediary vendor, as to 
his title, received); , 1810, Jackson v. Shear
II1an, 6 John. 19, 21 (the defendunt's oral IlC

knowledgruents of the plaintiff's title, exdudcd 
as .. counteracting the beneficial purposes of 
the statute of frauds"; yet good "to support 
a tenancy", or "to satisfy doubts in case of 
pos.~ession ");, the two foregoing CllseS thus 
IQd in to two lines of decisions, each more or 
less ignoring the precedents of the other: 
1810, Jenner v. Joliffe, 6 John. 9 (oml admis
sion of an attachment, not received; princi
ple applicable to specialties lind records); 
1810, Jack150n ~. Vosburgh, 7 John. 186 (after 
proof of a chain of title, the oral discluimers of 
the plaintiff's lessors were not received, foIlow
iag Jackson t'. Shearman); IB13, Hasbrouck 
~. Baker, 10 John. 148 (oral admission of II 

subprenu's contents, insufficient, where the 
'proponent had the document in his pos..-es
,ion); 1S15, .Jackson v. Belknap. 12 John. 
96 (oral admissions b~' u predec('ssor of the 
plaintiff's tit.le. received); 1815. !\Iarks I). , 
PeIl, 1 John. Ch. 549. 598 (oral admissions by 
u dece".!;cd grantee that the deed was taken 

• 
us a rr.ortgage, excluded. as countera('ting the 
polic~of the statute of frauds); 1816, Mauri, 
v. He eman, 13 John. 58,7-1 (oral nnd written) 
admid,ions of the contents of a document mad? 
abroad. and unobtainable, udmitted); 181S, 
Jackson v. :'.I'Vey. 15 John. 2:l4. 237 (following 
the Shearman case); 1819, Jackson v. Cary, 
16 John. 30:!, 306 (dedaration~ diselaimir.g 1\ 

larger title under certain deeds, excluded, as 
.. parol proof to destroy or tuke away a title" 
contra\'ening the 5ultute of frauds); 1820, 
Brandt v. Klein. 17 ,John. 335, 339 (recitals in 
a deed of the contents of a \ViII, admitted, the 
will being in the opponent's possession); 1820, 
Jackson v. 1\l'Yey, 18 John. 330, :!33 (ad
missions of nn opponent ns to a deed, receiva
ble. scmblt,. under tIlt) same circumstances); 
1825. Jackson 1:. Cole. 4 Cow. 587. 593 (oral 
admissions by the defendant that the land be
longed to his wife. who,;c heir the plaintiff was. 
admitted; the cases of exclusion arc (1) parol 
disclaimer of title. which is forbidden by the 
statute of frauds, (2) admissions of the terms 
of \\Titten COH\'eyances, which violate the rule 
requiring production; citin,; the Belknap 
and the M'Vey cases); 182i, Jackson 1>. Mil
ler, 6 John. 751, 756 (defendant's omI admis-
8ions of ad\'er:;c pO!l5Cssion, excluded, a patent 
title lun'ing berm shown): B. c. on appeal, 6 
Wend. 228 (lower Court's ruling affirmed; 
defendant's admissions of a conveyance by 
him to plaintiff's ancestor, said to be le
ceivnble if the plaintiff proved his inability to 
produce the original); 1830, Jackson 1:. Den
ison, 4 \Vend. 558, 560 (like tbe Cole case; 
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the same distinctions taken); 1831, Jackson that he had conveyed to defendant's grantor, 
t'. Livingston, 7 Wend. 136, 139 (oral lid· excluded; .. it would entirely destroy the 
missions of contents of a'power of attorney, effect of the statute of frauds"); Nora Scotia: 
reech'ed, ber.ause the document was una\·ai!· 1681. Fairbanks v. Kuhn. 14 ~. Sc. 147, 154 
able); 1831. Jackson v. Vail, 7 Wend. 125 (defendant's admissions of holding under a 
(!\ame, for II lost deed); 1832, Weiland Canal lease, not accounted for, the defendant ha\-:ng 
Co. ~. Hathaway. 8 Wend. 480, 486 (a written shown a title by deed, held not sufficient; 
receipt admitting corporate organization, ex- quaere whether admissible); UNITED STATES: 
eluded; .. the admissions of a party are com- Federal: 1873, Smiths t·. Shoemaker, 17 
petent evidence against himself only in caseB Wall. 630, 638 (claim of title by gift of K.; 
where parol evidence would be admissible to letters by the claimant in possession, acknowl. 
establish the same facts ", i.e. where the docu- edging the title of J. C., received); 1876, 
ment is una mil able) ; 1834, Jackson v. Myers, Dodge n. Freedman's S. & T. Co., 93 U. S. 
11 Wend. 533 (admissions of defendant's 379. 383 (predecessor's admissions are not 
grantor, that he had reeeh'ed his deed from receivable" to sustain or destroy the record 
P. in fraud of P.'s creditors now claiming on title"; following Jackson t'. Miller, N. Y.); 
execution sale. received; "the doctrine that Arkans/18: 1882, Dorr r. School District. 40 
parol declarations shall not be receh'ed to divest Ark. 237. 242 (testimony to acknowledgment 
1\ legal title is not applicable in this case"; of deed, used whcn offered "for a collateral 
approving Jackson v. Bard); 1834, Northrup purpose"); Cali/orilla: 1877, McFadden ,'. 
~. Jackson, 13 Wend. 85, semble (oral admis- Ellmaker, 52 Cal. 348, 350 (question expressly 
sian of a written contract, excluded); 1835, rCRCn'ed): 1882, People v. Blake, 60 Cal. 
Van Duyne r. Thane, 14 Wend. 235 497. ii03, 511 (McKee and Ro~s, .JJ .• dissented 
(lost mortgnge set up by defendant in all on apparently the principle of oral disclaimer 
action of ejectment for dower-land; admis- in the New York cases; but the majority ig. 
sions of the pluintiff's husband during his life- nored the point); Connecticut: 1837, Dem.ing 
time, us to the mortgage, receh'ed; following t'. Carrington, 12 Conn. 1,6, semble (plaintiff's 
Jackson t·. Bard and .Jackson v. Myers); 1835, predecessor's admissions that a deed to him-
Corbin r. Jackson, 14 Wend. 619, 623, 630 self as sole grantee was fl)r the benefit of de-
(oral admissions of tho contents of a power of fondant, said to be inadmissible); lou'a: 
attorney, admitted, the loss of the document 1902. Walter v. Brown. 115 Ia. 360, 88 N. W. 
being proved by the same admissions; Tracy, 8;)2 (ndmissible. when "not in contradiction 
Sen., dissenting, especially on the latter p')int) ; of the record title"; here, as to knowledge of 
1837, Va rick v. Briggs, 6 Paige 323. 327 (pred- a mortgage); lIlaine: 1904, Phillips v. Laugh-
ecessor's declaration aM to n prior conveyance lin, 99 Me. 2f}, 58 Atl. 64 (issue whether J.'8 
by him, admitted, the loss of the deed being recorded deed to C .. under whom defendant 
shown); IS44, Hunter r. Trustees, 0 Hill 407 claimed, was for!;ed by C.; C.'s letters to J .. 
(title to a burying-ground claimed by dedica- during C.'s possession, admitting the forgery, 
tion; plaintiff's ndmissions of non-ownership, excluded, as against the defendant claiming by 
received, not to .. affect his paper title", but recorded mortgtlge from C.; following the 
to "give character t.) his possessory acts"); opinion of Cooley, J., ill Cook t>. Knowles, 
1848, Pitts r. Wilder, 1 ~. Y. 525. 527 (ad- Mich .. in/ra); 1905, Fall ~. Fall, 100 Me. 98, 
missions of defendant's predecessor, as to 60 Atl. 718 (deed to M. by T .. and will by 
the title he claimed under, received); 1859. M. to 0.; C. claims apparently by adverse 
Walker v. Dunspaugh. 20 N. Y. 170. 172 (de- possession against M., T., and 0.; M.'s dec-
fendant "showed no paper title", but offered laratiolls, that she was not the mvner and C, 
ndmissions of the plaintiff tllat they "held was, excluded, follo\\;ng Phillips '';. Laughlin; 
under a conveyance for lives", with the de- the opinion is obscure in naming the parties) ; 
fendant in remainder; held ... a party cannot Ma88a~hU8ett8: 1841, Proprietors v. Bullard, 
make title to !an. \ by a parol admis.,ion of his 2 Mete. 363, 368 (admissions received. but here 
adversary"); 1816, Gibney v. Mnrchay, 34 the title admitted was prescriptive merely); 
N. Y. 301 (decllln~tions of defendant's pred- 1861, Osgood t'. Coates. 1 All. 77, 79 (admis-
ecessor ill possession, admitting purchuse of sions received; point not raised); lofichigan: 
the land with trust funds, 8emble, held not ad- 1878, Cook v. Knowles, 38 Mich. 316 (grantor's 
missible to overtluow a title .. of record ") ; admissions that his deed was falsely ante-
1876. Mande\'ilIe v. Reynolds, 68 ~. Y. 528. dated. received, in order to oust his record-
536 (oral ndmissions by the defendant of the title by notice of a prior title; Cooley, J., 
existence and contents of a judgment-roll, diss., following Jackson t>. Cole. N. Y., and 
admissible. the roll being lost); 1901, People distinguishing between "receiving declara-
~. Holmes, 166 N. Y. 5·10, 60 No E. 249 (grant- tions to overthrow a title by deed aud a title 
or's ol'allldmissions as to title. ex<,luded where where no deed or other writing is needful"); 
the issue was merely whether hllld was within 1906, Rix v. Smith, 145 Mich. 203, 108 N. W. 
the boundary of a certain lot). 691 (grantor's statements, contemporaneous 

O'1'HER JUlnsDlcTIONS: C'AXADA; New with making the deed, a.~ to the location of 
Brumwick: 1851, Doe v. Todd, 2 All. 201, boundaries, admitted; opinion obscure, ig-
264 (oral admissions by the plaintiff's grantor, Doring the principles involved); New Hamp-
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(5) Certain minor discriminations need occasionally to be made. For 
example, an admission of a document's execution is always receivable; 8 an 
admission of llTUJpecijied contents is worthless; 9 an admission, though im
proper under the preceding section, is sufficient if brought out by the oppo
nent's own questions.1o 

§ 1258. (3) Witneaa' Admission of Contents, on • Voir Dire'. When the 
disqualification by interest prevailed (ante, § 5iG), it was well settled that, 
where the disqualifying fact was contained in a document, its terms might 
be established by the opponent's examination of the witness on ' voir dire.' 
The reasons given for this exception are not always the same; but the tra
ditional and the correct one seems to be that, since the person to be (,ll.l1ed as 
witness might not be known in advance to the opponent, it would be prac
tically impossible for him to have the document at hand: 

1830, WESTO:-', J., in Miller v . .Mariner's Church, 7 Green\. 51, 54: "An objection to 
the witness on the ground of interest is often unexpe<'tedly ruade. Neither the witness, 
therefore, nor the party producing him ran be reasonably required to have with them 
written papers or documents which may happen to be referred to upon such an inquiry." 

1852, Counsel. arguing in Macdmmell Y. Era71.'1. 11 C. B. 930. 937: "The rule as to ex
aminations on 'voire dire' is thus stated in Russell [on Crimes. II. 987]: 'The party ob
je<'ting could not know previously that the witness would be raIled, and consequently might 
not be prepared with the be"t evidence to establish his objection.''' M .... ULE. J.: "In 
many cases witnesses arc called whom the opposite party has no reason to expect to see; 
the reason. therefore. given in that book is not a good one. An examination on the 'voire 
dire' is for the purpose of establishing something of which the Court is to be the judge, and 

shire: 1849, Cilley v. Bartlett, 19 ~. H. 312. administrator); Vennont: 1&11, Carpenter 
323 (defendant's admissions of plaintiff's v. Hollis~r. 13 Vt. 552. 555 (defendant's 
title, held decisive, if believed; but here the grantor in possession and before grant: 
plaintiff was grantee in the deed, and the de- his oral cdmissions that his own grantor, 
fendant claimed as beneficil1ry); 1858, Fel- plaintiff's intestate, was insane When granting. 
lows v. Fellows. 37 N. H. 75, 85 (oral admis- excluded, against an innocent purchaser for 
sions of non-title, held receivable): 1860. value; because one holding by title good as ap-
Hurlburt v. Wheeler, 40 N. H. 73, 76 (same) ; pears of record should not" be defeated by the 
New Jersey: 1856. Ten Eyck v. Runk, 26 private concessions of any previous owner"; 
N. J. L. 513, 517 (admissions receivable so far allowable only when made by occupier as to 
as "the extent of the right docs not appear on "character and extent of possession". i.e. 
the face of the title-deeds"); Pennsylvania: that he possessed as tenant or according to 
1782, Morris v. Vanderen, 1 Dull. 64 (eject- certain bounduries); 1842, Hines tI. Soule. 
ment: defendant's oral admission that he 14 Vt. 99,105 (Carpent.erv. Hollister approved) ; 
was lessee only, received); 1832, Gibble- West Viroinia: 1897, High's Ex'rs v. Pancake. 
house v. Stong. 3 Rawle 436.442 (declarations 42 W. Va. 607. 26 S. E. 537 ("Mere oral dec
by a prior owner. that he had not paid the price larations to destroy title are ill admissible ". 
but held in trust for another. admitted; Hu:;.. because of the statute of frauds); 1906, Wade 
ton, J., diSB •• approving Jackson 11. Shearman. 1>. McDougle. 59 W. Va. 113, 52 S. E. 1026 (fore
N. Y .• since here "the title of the plaintiff going casc approved). 
depended on facts and recorded deeds. and • 1849, Doe v. Biggers, 6 Ga. 188, 201 (oral 
could not be affected by parol declarations of adlllissions of execution, received). See post, 
lillY prior owner"; yet declarations 119 to § 2132. 
boundary would not be excluded by this rule) ; • 1845, Thompson v. Fry. 7 Black!. 608 
1838. Criswell v. Altemus, 7 Watts 565, 578 (admission that the items in 11 book, not pro-
(oral admissions of tuking a lease, held suffi- duced, were correct; insufficient). But the 
cient as an admission of non-adverse posses- tcrms of the document need not be precisely 
sion); Utah: 1902. Scott r. Crouch. 24 Utah given: po~l. § 2105. 
377,67 Pac. 1068 (M.'s admission thll~ lit> had 10 1831, Pettigru '0. Sanders, 2 Bail. 549. 
given a deed to D., rer.eived IIgllinst M.'s Compare the English rule supra, § 1~56. 
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not the jury. It may well be, thererore, that the rule there is not so exclusive as in the ca.o;c. 
of an examination going to a jury." 

• 

That the reason above-named, rather than the reason. suggested by Mr. J. 
Maule, in the passage just quoted, was the true reason, is indieated by a 
qualification, laid down in some cases, that if the incompeteney was dear and 
could be noticed merely on objection made, and a document removing it 
must clearly have been known beforehand to the party offering the witness, 
then he could not prove the removal of the incompetency by a re-examina
tion without producing the document e.g. a release removing it.! But 
the general rule, irrespective of this modification, was well settled.2 

§ 1259. (4) Witness' Admission of Contents, on Cross-6n.lnination; 
Rule in The Queen's Case; PrinCiple. In the year 1820 an English decision, 
soon afterwards expressly annulled by legislation, but widely followed in this 
country in ignorance of its repUdiation in the jurisdiction of origin, laid down 
a rule which for unsoundness of principle, impropriet~· of policy, and prac
tical inconvenience in trials, committed the most notable mistake that can 
be found among the rulings upon the present subject. The doctrine laid 
down in The Queen's Case professed to apply the rule now under considera.
tion, namely, that when the terms of a document are to be established, the 
document must be produced or accounted for; and its application here took 
the following shape: '''lIen a witness is to be asked on cross-examination as 
to the terms of a document written or signed by him, the document 1//ust be 
at the time produced and shown or read aloud to him before he can be asked as 
to its contents; in other words, he cannot be asked whether or not he said 
such and such things in the document, but the supposed .document lDust be 
first shown to him before any questions upon its contents are allowable: 

1820, The Qu(!(:n'a Cu,Ye, 2 B. & B. 286; the House of Lords put the following questions 
to the Judges: "First, whether, in the courts below, a party on cross-examination would be 
allowed to represent in the statement or a question the contents of a letter, and to ask the 
witness whether the witness ".rote a letter to any person with such contents, or contents 

§ 1258. 1 1829, Good/mY v. Hendry. M. & asked whether he was rated for taxes. without 
M. 319. Best. C. J. (a bankrUPt. desired to be producing the rate-book); 1824. Carlisle ~. 
shown discharged by his certificate); Anon.. Eady. 1 C. & P. 234 (a bankrupt allowed to be ; 
ib. 321. note. Tindal. C. J. (same). semble. asked as to his certificate of discharge); 1837. 

Conlra: Wand/ess v. Cllwthrone. ib. note. R. v. Murphy. 8 C. & P. 297. 3()'1' 1852. Cress-
Parke. B.; 1839. Lunniss 1l. Row. 10. A. & E. well and Maule. JJ .• in 1 
606 (objection to competency mllY be remo\'ed C. B. 930.. 937; U. S. "Alti~ v. 
by oral evidence of a release-document. even Gh·ens. 16 Ala. 261. 268; 1849. t'. 
though the objection was revealed to the party Allen. 16 Ala. 106. 108 (e\'en by another "'it-
by the p/eadings). So. too. the following vari- ness); Conn. 1824. Stebbins 1'. Sackett. 5 Conn. 
ation: 1818. Butler v. Cllrber. 2 Stark. 433 (the 258. 262; Ill. 1863. Babcock v. Smith. 31 Ill. 
witness 'baving the document in court. pro- 57. 61 (that a judgment had been obtained 
duction was held necessary). against him. allowed); Ky. 1868. Nutall v. 
!'it' Eno. 1794, Butchers' Company 1l. Jones, 1 Brannin. 5 Bush 11. 18; Me. 1830. Miller v. 
Esp. 160. (a question on the counter-cxamina- Mariner's Church. 7 Green!. 51. 54; VI. 1844. 
tion allowed to show that a disqUalification had Oaks v. Weller. 16 Vt. 63. 68 (where the wit-
ceased) ; Botham t'. Sv.;ngler. 1 Esp. 164 ness is out of the State and his deposition is 
(same; Testoration to competency by oTal offered. another witness may testify to a re-
evidence. allowed); 1811. R. v. Gisburn. 15 lease given to the depOnent, without; \Jroducing 
East 67 (a witness for a townehip. allowed to be it). 
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to the like effect, tcithout haring first shown to the \\;tn('ss the letter, and having asked that 
witness whether the witness "Tote that let.ter ane! his admitting that he i'rote such letter? 
.. , Thirdly, whether, when a witness is cruss-examined and, upon the production of a 
letter to the \\;tne5s under cross-examination, the \\;tncss admits that he \\Tote that letter, 
the witness ('an be examined, in the cOllrts below, whether he did not in sueh letter make 
statements such as the cOllnsel :;ha\l, loy que~tions addressed to the witness, inquire are or 
are Dot made therein; or whether t.he letter itself must be read .15 the c,'idence to manifest 
that such statements are or are not contained therein?" AnnoTI', C. J., for the judges. 
answered the first question in the negative: "The contents of every written paper are, ac
cording to the ordinary and well-e5tablishcd rules ~f evidence, to be pro\'cd by the paper 
itself, and by that alone, if the paller be in existence; the proper course, therefore, is to ask 
the witness whether or no that letter is of the handwriting of the witnci<S '; if the witness ad
mits that it is of his handv.Titing. the cross-examining eounse! may at his proper season read 
that ietter as evidence." The third question was answered thus: "The judges are of 
opinion, in the case propounded, that the counsel cannot, by questions addressed to the 
witness, enquire whether or no such statements are contained in the letter, but that the letter 
itself must be read to manifest whether such statements are or are not contained in that 
letter. , ., [The judges] found their opinion upon what in their judgment is a rule of evi
dence as old as any part of the common law of England. namely, that the contents of a writ
ten instrument, if it be in existence, are to be proved by that instrument itself and not by 
parol e\;dence." 

1852, MacdonnclF.::"Eran", 11 C. B. 930; to show that the witness had been disgraced 
by a charge of forgery, h~~yas asked: "Did you not "Tite a letter [not ill question] in an
swer to a letter charging you ";th forgery?" MAULE, J.: "If you want the jury to know 
that there was a letter containing a charge of rorger~', the proper way to do so is by produc
ing the letter itself .. " Suppose the witness had suid, 'I did \\Titc this letter in answer 
to another, which is in court', good sense ob\;ously n:quires that the latter should be pro
duced, if it is wished to get at its contents. ' ,. This seems to me to be just the sort of 
case where it is sought to give secondary evidence of the contents of a document in the 
power of a party who does not choose to produce it." CRESSWELL, J.: "Shift it as you 
will, it was a mere attempt to get in c\;dence of the contents of a written document without 
putting in the documcnt itself." 1 

It may be noted that this doctrine was a pure creation of this decision of 
1820, and had never before been advanced; 2 though by the pronouncement 
of the Judges in the House of Lords it was followed thereafter by the Courts 
as the law of the land.3 

§ 1260. Same: Argnments against the Rule. It cannot be denied that 
there is a certain plausibility in the doctrine as expounded in the above pas
sages, and this will account for its eas~' acceptance in other jurisdictions; 
and yet there are so many arguments against it and they have been :::0' 

§ 1259. I In this case, note that the mt- no views were expressed on the point in ques-
ness, by answering the first letter. put its COll- tion); 1817, Sideways v. Dyson, 2 Stark. 49 
tents on the S3me footing ad his own. under the Ellenborough. L. C. J. (same situation, hut de-
i'Tinciple of § 2102, post. fendant offered another witness to the con-

21754. Canning's Tria;' 19 How. St. Tr, 487 tents, as the basis of a cross examination; 
(doctrine not recognized); 1816, Graham v. rejected, the proper time not having been 
Dyster, 2 Stark. 21. F.llenborough, L. C. J. reached). 
(where the documents were part of defendant's "1837. R. v. Murphy, 8 C. &: P. 297. 304 
ease but in plaintiff's possession. and the de- (questions as to an article in a newspaper 
fendant was not allowed to ask contents on written by the ";tne58; rule applied); 1839, R. 
cross examination; bl!.t the reason was merely 1', Taylor, ib. 726 (rule applied); 1852, Mac-
that it was an improper stage of \he case. and donnell v. Evans, 11 C. B. 930 (quoted ~upro). 
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thoroughly exploited that its perpetuation in this country is somewhat sur-
• • prlSlng. 
(1) In the first place, then, let it be granted for argument's sake that by 

asking the witness without producing the docllment the rule of production 
is broken in upon. Why not recognize for such a case an exceptwn ro the 
rule 'I (a) There can be no case in which the contents of the document could 
be more trustworthily established. It is the witness' own document. K® 
one can know better than himself what is in it. If its contents as a lost docu
ment were to be proved, this person would be the \'ery one to be called .• There 
can be no suspicion of misstatement, first, because the witness has been called 
for the other party, and, secondly, because the opponent now cross-examining 
is (in the usual case) desirous of discrediting the witness by the docuinent~ 
and the last thing to be feared is that the witness will misrepresent the docu
ment in favor of the cross-examiner. If the opponent is willing to take a 
hostile witness' statement of contents, who else needs to fear misrepresenta
tion? (b) But the rule of production, is it, then, indeed so sacred and 
inflexible? A number of instances have been noted in which production 
is dispensed with as a part of the rule itself. It has also been seen that there 
is a long-established exception for documents collaterally in issut! (ante, 
§ 1252); and where the witness (as is the usual case) is sought to be discredited 
by prior written statements, the principle of that exception is certainly satis
fied. l It has also just been seen (ante, § 1258) that another exception is well
established for the case of a witness cross-examined to interest on the I voir 
dire'; there the effect of allowing proof by questions is much more radical, for 
it wholly excludes the witness, while here it merely discredits him. It has 
also been seen (ante, § 1255) that another exception exists for a party's ad
missions of contents; and the only risk which there exists the possibility 
of fabricated testimony to the admission is here entirely obviated by the 
witness' admission being made on the stand. With so many recognized limi
tations and analogous exceptions to the rule of production, it is pedantic to 
treat the present question as involving a novel inroad upon a hitherto in
violable and inflexible rule. (c) But, it is said, a witness' admissions are 
not admissions in the sense that a party's are.2 Very true; what a party 
says out of court is evidence, but not what a witness says out of court (ante, 

§ 1260. I 1824. Starkie. Evidence. I. 203 merely to try the credit or ability of the wit-
(" It is a remarkable circumstance that the ness "); so also Phillipps. E,,;dence. 302. 
question was never. in the course of inquiry in , 1852. Counsel in Macdonnel1 t·. Evans. 11 
the case l\ohich occasioned so much discussion C. B. 937 (quoting Taylor on Evidence. "8! 

on the subject. directly raised whether a cross- the parol admissions of parties are now receiv. 
elfsmination as to something written by the able in evidence although they relate to the 
witness. for the purpose not of proving any fact contents of deeds or records [citing Slatterie ~o 
in the cause but simply of trying the credit or Pooley]. the snme rule would seem to render 
ability of the witness. was subject to the snme the answers of a witness admissible in the C8$l 

strict rules lIS governed examination for proving just put"; Cres8wcl1. J.: "There is this strik· 
material facts ... ° The principle of the rule iug difference between the two caaes: a party 
[that the best evidence should be adduced] is is nllowed to nffect his own righta by parol ad· 
applicable only to e\;dence to prove a mnterinl missions. but here the admission [by a witness 
fact. and is inapplicable where the object is only] would affect the parties in the cause n). 
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§ 1069). But this is not said out of court; it is said in court. It is testimony, 
not an admission in the common significance. ::vroreover, it is in the usual 
case (as above pointed out) decidedly trustworthy testimony, for it is against 
interest. (d) But, again it is said, there is no precedent for it. This, to be 
sure, is \'ery little of an argument from a Court which in the same case upset 
the traditions of the Bar on another point by establishing another novelty 
already examined (ante, § 1026), But on this very point the Court itself 
in The Queen's Case cited no precedent in its own behalf; if there was no 
precedent for the present contention, there was at least no precedent against 
it. The Court alluded to the current practice as in harmon~' with its ruling; 
but (as above noted) the practice had before then not been in harmony with 
it, and the vigorous'protests of Mr. Stark ie, !\lr, Phillipps, and other practi
tioners made shortly afterwards, indicate that the ruling was a surprise to 
the Bar. l\Ioreovcr, the exceptions already pointed out, for a witness on 
'voir dire' and for coilateral documents were close enough in principle to serve 
as precedents. 

In sum, then, such questions should be allowed as a matter of principle, e\'en 
if their allowance involved a distinct exception to the rule of Production.3 

(2) But in any event, the principle is misapplied. Assuming that the rule 
of production should suffer no exception e\'en where the document is only 
collaterally to be used and evtm where the w~tness' statement is trustworthy 
because made against his interest, neverthel~rs the rule in The Queen's Case 
is fallacious in that it does 1Wt correctly appl!/ the principle it professes to in
voke. The rule of production, with which our concern has been, calls for 

. the exhibition of the document itself to judge and jury, in distinction from 
evidence about the document by a witness. The judge and the jury are sup
posed to ascertain its contents by inspection, as a source of proof superior to 
the assertions of witnesses. Kow this production to judge and jury has noth
ing to do with a showing to a w·itness. It is not any witness that is to deter
mine the contents of the document, but the tribunal (ante, § 1185). Yet the 
Judges' answer to the first question in The Queen's Case requires a showing 
to the witness, by virtue of the rule for production of documents.4 Such a 
showing has nothing whatever to do with that rule. There is no reason why 

• 

• The Judges in The Queen's Case also gave 
the following reason. based on the principle of 
Completeness (post. § 2102): .. If the course 
which is here proposed should be followed. the 
cross examining counsel may put the Court in 
possession only of a part of the contentsorthe 
"litten paper; and thus the Court may ne,'er 
be in possession of the whole. though it may 
happen that the w!tole. if produced. may have 
an effect very different from that which might 
be produced by a statement of a part." But 
this objection is amply disposed of: (1) in the 
first place. the document itself may be pro
duced by the witness' party, if it i8 in court or in 
his possession. to show the total effect of it; 
(2) the witness on re-examination may testify 

to any other terms of the document which 
counteract the possible wrong impression given 
by a part. under the ordinary principle of 
Completeness (post. § 2116); (3) the whole 
would have to be produced. in any casc. when 
offered, 

• Their answer to th!? third question, it is 
true, does require merely a reading of the docu
ment. which is n legitimate way to satisfy the 
rule of production (a,lJe, § 1185). But there is 
nothing in the correct rule which requires such 
a reuding at that ~taoe oj the case. i.e. before the 
witness is asked; the reading could properly 
wait until the cross~xaminer is ready to put in 
his own case; and this indeed the judges pre
~cribe as the norraal rule. 
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the document should be shown to this witness rather than to any other wit
ness in the case. It cannot be that the preliminar~' asking which is required 
in preparing to impeach b:. proving inconsistent statements (ante, § 1026) 
calls for such a showing; that requiremcnt calls only for a fair warning as 
to the subject of the statement, und, in some jurisdictions, a further specifi
cation of time, place, and person; it wa.s never supposed, nor do the Judges 
in The Queen's Case contend, that the showing of the document to the wit
ness was any consequence of the rule as to impeachment by inconsistent 
statements. Obsen'e, then, the fallacious and inconsequential nature of this 
rule that the document must be shown, as laid down b~' The Queen's Case: :\ 
certain principle about proying a document b.\' production to judge and jur~' 
is said to inyoh'e a rule requiring the showing of the documcnt to a witncss; 
do, then, what this supposed rule dictates namcl~', show the document to 

the witness . and thus satisfy the supposed rule; ~'et ~'ou arc still no nearer 
than before to satisfying the above general principle about proving docu
ments. by production. In other words, if the ('ross-examiner were to show 
the document to the witness and put it in his pocket again, he would ha\'e 
satisfied the rule laid down by the first answer in The Queen's Case, and yet 
he would not ha\'e satisfied the general principle of production from which 
that answer professed to deduce that rule.s This fallacy is worth noting, 
for it is fundamental. The showing to the witness for his perusal is precisely 
the thing which the crqss-exuminer (for tactical reasons noted later) wishes 
in the usual cuse to avoid, and this same showing is a process whieh is in no 
way properl~' invoh'ed in the general principle im'oked in The Queen's Case. 

(3) Hitherto, it has here been assumed that the prineiple of production 
does apply to require at least production, and that (as in (1) supra) the ease 
may be met by establishing an exception to the general principle. But, ill 
truth, in the usual case, that principle does lwi require production at the time 
of a.vking the witness. Let us take, as the usual case, an attempt to impeach 
a witness by showing that he has at a former time in writing made an incon
sistent statement on a material point or expressed a bias or a corrupt design 
against the opponent. The rule of impeachment applicable to such an at
tempt requires (ante, § 1025) that he shall be asked before leaving the stand 
whether he has made the statement subsequently to be proved against him. 
Now this asking, so far as it is a requirement, is not for the purpose of then 
and there proving the statement, but merely for the sake of fairly notifying 
him that the proof is to be offered; the requirement is satisfied by the mere 
asking, no matter what his answer (ante, §§ 102.5, 103i). The cross-examiner, 
then, need not, if he does not choose, take an affirmative answer as proof; 
he has asked merely to satisfy the rule of fairness, and will in due time make 

I It may be said that the cross-examiner 
must in any caSe show it to the witness in order 
to get an admission of its execution. The 
answer to this is (I) it would be enough fur 
this purpose to show the signature. (2) the 

rross-clCllminer might equally well prove the 
execution. if he pleased. by calling the same or 
some other witness when he came to put in hie 
own case. 
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the proof hy producing the other witness (if it was an oral statement) or the 
dowment (if it was a written statement). Since, then, the asking is not done 
for the sake of prO\'illg the statement, the rule about proving a document's 
contents b:.· production is not violated by the asking; the proof of the state
ment will be made later by the production of the document. This is clear 
enough, where the witness' answer is a denial of making the statement; but 
it is also true e\'en where the witness' answer is an affirmath'e one; for the 
cross-examiner is not "iolating the docllmentar,\' rule if he tloes 1I0t seek to 
accept the witness' answer ill proof but proposes later during his own case 
to prove the statcment and satisf:.' the documentar:.' rule by producing the 
document. If then the cross-examiner docs propose to pro\'e the statement 
b,\' the subsequent production of thc document. and repudiates any desire to 
usc the witness' affirmath-e answer as stich proof (the asking, of course, is 
forced upon the cross-examincr by the impeachment-rule), he is not "iolating 
the documentary rule b,\' not producing the document at tlult stage. Yet 
The Queen's Case erroneously assumes that he is. In other words, the im
peachment-rule force~ the cross-examiner to ask the question, and thcn The 
Queen's Case rule forbids him to ask it by conclusi\"Cl:.' imputing to him an 
intention to use a possible affirmative answer in a way in which llC does not 
proposc to use it C\'en if it is gh'cn. Such is another of thc incongruities of 
that rule.6 

(4) The great objection, however, to the rille of showing, laid down in the 
first answer in The Queen's Case is one of l)ractical policy. The circulllstance 
which brought about f..uch acti\'C opposition to it at the English Bar is that 
it abolished a most effecth'e mode of discrediting a witness on cross-examina
tion. Suppose. for example, that it is desired to show that the witness has 
in writing made a statement contrary to his present one, or has in writ
ing shown bias or a corrupt intent; it is no doubt something accom
plished to prove this b:.' producing the writing; but much more, perhaps the 
entire overthrow of the witness, can be achie\'ed if it is also made to appear 
that he is ready to falsif:.' upon the stand in denial of this statement, or that 
he cannot correctly remember what he tJlen wrote. Almost every strongly
contested trial affords examples of such an e:x-posure; and it was by the loss 
of this weapon that the great practitioners contemporar:.' with The Queen's 
Case were most keenly touched. Their criticism was unsparing; 7 and the 
following passages forcibly illustrate their objections: 

1824, !\Ir. ThomfU Starkic. E,;dence. I, 203: "That the permitting such a cross-exam
ination may frequently supply a desirable test for tr~;ng the memory and the credit of a 
witness admits of little doubt, If. for example. Il witness profess to give a minute Ilnd de-

'It is to be noted that the above rritirism is "forbid this. and that what is said in (3) above 
expressly made applir.able to the "usual r.asV'. does not apply. altholJgh some of the consid-
i,t. of attemptinll: to di~cfedit hy proving an erutions mentioned in (1) slIpra are still appli-
inconnstent or bia~~d stutelDt'nt. Wlwft'. on cable, 
tbe other hand. the attempt is tn prove the eon- 1 "Opposed a~ the answers were to the mop.t 
tents of a document material under the plead- t'lementary principles of e\'idcnce". said Mr, 
ings. it is clear that the rule of production dOl'5 Best. fOf example, 
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tailed account of a transaction long past, such as the particulars of a conversation or the 
contents of a written document, and consequently where much depends "pon the strength 
of his memory, it is most desirable to put that memory to th(' test by every fair and com
petent means .•. , If he either deny that he has made any representation on the sub
ject, or be unable to recollect what statement he has made. the eircnmstance tends to im
peach the faithfulness of his memor~'. even to a greater extent than if the representation 
had been merely oral, inasmuch as the act of "Titing is iUore deliherate and more likely to 
remain impressed on the memory than a mere oral communication. . . . A cross-examina
tion of this nature affords no mean test for trying the integrity of the witness. An insincere 
"itness, who is not aware that his adversary has it in his power to contra diet him. will fre
quently deny haviI,g made declarations and used expressions which he is on {"ross-examina
tion ultimately forced to avow; and it often happens that by his palpable and disingenuous 
attempts to conceal the truth he betrays his real character; and thus his denials, his manner 
and conduct, become of far greater importance, and much more strongly impeach his credit, 
than the answer itself does which he is at last reluctantly constrained to give. Where the 
party is confined to the mere production and reading of the paper. \\ithout pre\'ious cross
examination. all inferences of this nature are obviously excluded." 

1828, Feb. 7, Mr. lIenr!! Brougham, Speech on the Courts of Common Law, Hans. ParI. 
Deb .• 2d ser., XVIII. 213, 210: "If I wish to put a witness' memory to the test. I am not 
allowed to examine as to the contents of a letter or other paper which he has written. I 
must put the document into his hands before I ask him any questions upon it, though by 
so doing he at once becomes acquainted with its contents, and so defeats the object of my 
inquiry. That question was raised and decided in the Queen's case, after solemn argument. 
and. I humbly venture to think. upon a wrong ground, namely. that the writing is the best 
evidence and ought to be produced, though it is plain that the object is by no means to prove 
its contents. Neither am J, in like manner. allowed to apply the test to his veracity; and 
~·et. how can a better means be found of sifting a person's credit, supposing his memory to 
be good, than examining him to the contents of a letter, \\Titten by him. and which he be
lieves to be lost? .. , I shall not easily for~et a case in which a gentleman of large fortune 
appeared before an able arbitrator. now filling an eminent judicial place, on some dispute 
of his own, arising out of an election. It was my lot to cross-examine him. I had got a 
large number of letters in a pile under my hand, but concealed from him by a desk. He 
wns very eager to be heard in his own cause. I put the question to him: 'Did you never 
say so and so?' His answer was distinct and ready. 'Never.' I repeated the question 
in various forms, and .... ith particularity, and he repeated his answers. till he had denied 
most pointedly all he had ever "Titten on the matter in controversy. This passed before 
the rules in e1<idence laid down in the Quecn's case; consequently I could examine him v.ith
out putting the letters into his haml. I then removed the desk, and said, 'Do you see what 
is now under my hand?' pointing to about fifty of his letters. 'I advise you to pause be
fore you repeat your answer to the general question, whether or not all you have sworn is 
correct.' He rejected my advice, and not without indignation. Now, those letters of his 
contained matter in direct contradiction to all he had sworn. I do not say that he perjured 
himself, far from it. I do not believe that he intentionally swore what was false; he only 
forgot what he had written some time before. Nevertheless he had committed himself, and 
was in my client's power." 

1849, Mr. W. M. Best, Evidence, § 478: "By requiring the document containing the 
supposed contradiction to be put into the hands of the witness in the first instance. the great 
principle of cross-examination is sacrificed at once. 'Vhen a man gives certain evidence, 
and the object is to show that he has on a former occasion given a different account, common 
sense tells us that the way of bringing about a contradiction is to ask him if he hns ever done 
so. . .. Yet, according to the practice under the resolutions in Quecn Caroline's Case, 
if the witness had taken the precaution to reduce his previous statement to .... Titing. the writ
ing must be put into his hands accompanied by the question whether he wrote it, thus giv-
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ing him full warning of the danger he had to avoid and full opportunity of shaping his an-
swers to meet it." 8 . 

These criticisms expose the great fault in the ruling in The Queen's Case. 
It was unsound in principle because there is no reason why an adverse wit
ness' testimony to contents on cross-examination should not at least in 
the trial Court's discretion be sufficient proof. But it also sinned against 
sound policy because it unnecessarily diminished the utility and effective
ness of that great instrument for the discovery of lies, cross-examination. 
In the following passages from celebrated trials may be seen the efficiency 
of cross-examination, when unhampered by the rule, in exposing a falsifier: 

1811, Berkeley Peerage Trial, Sherwood's Ahstract. 120; Mrs .• Jane Price, who had 
formerly lived as governess in the family of Lord Berkeley, was called to testify against 
the claim represented by Lady Berkeley; she had been asked: "Do you entertain any 
malice or ill-will towards Lady Berkeley, or anyone of her family?" and had said, "Oh, 
none, upon my oath"; she was then asked as follows: "Did you not tell Lady Berkeley 
you would be her greatest enemy?" "Oh, neyer; Lady Berkeley cannot say it, for I never 
did." Afterwards the foIlO\\;ng paper was shown to the witness, and she was asked, "Is 
not the whole of this letter your handwriting?" "Yes, the whole of this is mine." The 
same was then read, as follows: "Saturday. July 20th. li99. Mrs. Price feels herself 
treated so unlike a gentlewoman in every respeet in Lord Berkeley's family that she begs 
leave to say she wishes to be no longer engaged therein; though she docs not mean to quit 
it \\;thout first informing her Ladyship, it is in Mrs. Price's power to he her greatest enemy." 

1827, M'Garahan v. Maguire, Mongan's Celebrate:! Trials in Ireland, 16,26; seduction 
of the plaintiff's daughter, the defendant being a pr'est; the case was shown by the evi
dence to be one of mere blackmail, but this was at the outset not apparent; the chief and 
first witness for the prosecution was Anne l\I'Garahan, the supposed victim of the de
fendant; and upon her cross-examination by ~lr. Daniel O'Collnell, the following passages 
took place: Mr. O'Connell: "Did you ever take n false oath about the business?" Wit
ness: "Not that I recollect"; Mr. O'Connell: ., Great God, is that a thing you could have 
forgotten?" Witness: "I belie\'e I did not. I am sure I did not"; Mr. O'Connell: 
"Oh, I see I have wound you up. Perhaps, then, ~'ou will teU me now, did you ever swear 
it was false?" Witness: "I never took an oath that the charge against Mr. Maguire was 
false. I might have said it, but I DC\'er did swear it." . " Mr. O'Connell: "Did you 
ever say that your family was offered £500 or £600 for prosecuting Mr. Maguire?" 'Vit
ness: "I don't reeollect"; ... l\Ir. O'Connell: "Did you ever say that you would get 
£600 for prosecuting him?" Witness:" I never did"; 1\1r. O'Connell: "Or \\Tite it?" 
Witness: "Never"; Mr. O'Connell: "Is that ~'our hand\\Titing?" here a letter was handed 
to her; Witness: .. It is"; l\lr. O'Connell: .. And yet you never v,Tote such a letter!" 
The letter read in part: "Dear 1Ir. ~laguire, ... I am the innocent cause of your present 
persecution. . .. Is there a magistrate in this county .VCJU can safely rely upon? If there 
is, let him call here as it were on a journey to feed his hvrse; let him have a strong affida\'it 
of your innccence in his pocket; let me in the meanwhile know his name, that I may have 
a look out for him, and while his horse is feeding, I \\;11 slip down stairs and swear to the 
ron tents ; I have already sworn to the same effect, but not before a magistrate. . " £600 
have been offered ollr family to proseeute you, but money shall never corrupt my heart." 
Witness: "I did not think when you were questioning me that you w(>re alluding to this 
letter. I could not have supposed 1\Ir. Maguire would have been so base as ever to have 
produced this letter, after swearing thrt>e solemn oaths that he would not. If I thought he 

• See also the: following criticisms: 1853. Report. 20; 1820. Mr. Denman. arguing in The 
Common Law Practice Commissioners. Second Quecn's Case, Linn's cd. 1. 465. 
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would, I should have certainly told my counsel abollt it." After further questioning, 
"the witness seemed overcome; and she turned to the defendant, exclaiming, 'Oh, you 
villain I you villain!'" 

1888. Parnell Commission',v Proceedings. 5-lth day, Times' Rep. pt. 14, Pl'. If)4, 195; 
this was virtually an action b:.' :Mr. Parnell and others, against the London "Times", for 
defamation, in charging among other things that nIr. Parnell had approwd the Phtlmix 
Park assassination; this charge was based on alleged letters of :\Ir. Parnell, plainly ad
mitting complicity, sold to "The Times" by one Richard Pigott, nn Irish editor, lh;ng in 
part by blackr::lail, who claimed to have procured them from other Irishmen. Pigott him
self turned out to have forged them; but the case for their authenticity seemed sound, 
until Pigott was placed on the stand f:lr "The Times" and came under the crosl:l-examiaa
tion of Sir Charles Ru .. mll. The ohject of the ensuing part of the cross-examination was 
to bring out Pigott's shiftiness in first selling the letters as genuine to "The Times", and 
then offering to the Parnell party for money to enable them to disprove the letters' genuine
ness. The letters had been first puhlished in a series of articles entitled "Parnell ism and 
Crime", beginning March 7, 1887, and hringing temporary obloquy to the Parnell party 
and causing the passing of the Coercion Ad. Archbishop Walsh, mentioned in the ex
amination, was an intimate friend of Mr. Parnell. Pigott, in his prior examination, had 
claimed that he had handed the letters to "The Times" merely for the latter's protection, 
to substantiate the articles, and that the publication of the letters" came upon me by sur
prise"; the falsehoods exposed in the following answers were in a sense partly immaterial, 
but they served all the more to show the man's thoroughly r ulse character: Q. " You 
were aware of the intended publication of that correspondence?" A. "No, I was not at 
all aware." Q. "What?" A. "Certainly not." . .. Q. "You have already said that 
you were aware, although you did not know they were to appear in 'The Times', that there 
were grave charges to be made again~t Mr. Parnell and the leading members of the Land 
League?" A. "I was not aware tHI the publication actually commenced." Q. "Do 
you swear that~" A. "I do." Q. "No mistake about that?" A. "No." Q. "Is 
that your letter (produced)? Don't trouble to read it." A. "Yes; I have no doubt 
about it." Q. "My Lords, that is frorn Anderton's Hotel, and is addressed by the \\;tness 
to Dr. Walsh, Archbishop of Dublin. The uate, my Lords, is March 4, 1887, three days 
before the first appearance of the first series of articles known as 'Parnellisrn and Crime.' 
(Reading.) 'Private and confidential. My Lord, The importance of the matter about 
which I "Tite will doubtless excuse this intrusion on your attention. Briefly, I wish to say 
that I hare been made aware of the delail<t of certain proceedings that are in preparation with 
the object of destroying the inflm!nce of the Parnellite party in Parliament.' (To witness.) 
What were these certain proceedings that were in preparation?" A. "I do not reco\len." 
Q. "Turn to my Lords, Sir, and repeat that answer." A. "I do not recollect." Q. "Do 
you swear that, writing on the 4th of l'Iarch and stating that you had been made aware of 
the details of certain proceedings that were in preparation '\\;th the object of destroying the 
influence of the Parnellite party in Parliament less than two years ago, you do not know what 
that referred to?" A. "I do not know really." Q. "l\:1ay I suggest?" A. "Yes." ... 
Q. "Did that passage refer to these letters, among other things?" A. ":'\0, I rather 
faney it had reference to the forthcoming articles." Q. "I thought you told us you did not 
know anything about the forthcoming articles?" A. "Yes, I did. I find now that I am 
mistaken, but I must have heard something about them." Q. "Try and not make the 
same mistake again, if you please. (Reading.) 'I cannot enter more fully into details 
than to state that the proceedings referred to consist in the publication of certain statements, 
purpGrting to prove the complicity of Mr. Parnell himself and some of his supporters with 
murders and outrages in Ireland, to be followed in all probability by the institution of crimi
nal proceedings against these parties by the government.' Who told you that?" A. "I 
have no idea." Q. "Did that refer, among others, to the incriminatory letters?" A. "I 
do not recollect that it did." ~. .. Do you swear it did not?" A. "I l\;Il not swear it 
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did not." Q. "Do you think it did?" A. "Xo." Q. "Very weIl j did you think that 
theJe letlera, 1/ genui1le, 1L'ould purre, or u'ouM not prore, .'If r. Parnell's complicily with en'me'" 
A. "I thought they were very likely to prove it." Q. "Now, reminding you of that opin
ion, and the same with Mr. Egan, I ask you whether you did not intend to refer I do not 
suggest solely, but among other things to the letters as being the matter which would 
prove, or purport to prove, complicity?" A. "Yes, I may have had that in mind." 
Q. "You can hardly doubt that you had that in your mind?" A. "I suppose I must have 
haJ." Q ... (Reading.) • Your Grace may be assured that I speak with full knowledge, and 
am in a position to prO\'e beyond all doubt or question the truth of what I say.' Was that 
true?" A. "It could hardly have been true." (~. "T!wn you wrote that which was false?" 
A. .. I did not suppose his Lordship would give any strength to what I said. I do not 
think it was warranted by what I knew." Q. "Did youlllake an untrue statement in order 
to add strength to what you had said?" A. "Yes." Q. "A designedly untrue statement, 
was it?" A. "Not designedly." Q. "Try and k('cp your voice up." A. "I say, not 
designedly." Q. "AceidentaIly?" A. "Perhaps so." Q. "Do YOIl beliere these leiters to 
be genuine!" A." I do." Q." And did at that time?" A. "Yes." Q. "(Reading.) 'And I 
may further assure your Grace that I am Cl{soable 10 poi1lt Ollt howlhedesigna may be successfully 
combated and finally drfeated.' (To witness.) Now if these document.s were genuine docu
ments, and you believed them to he such, how were you able to assure his Grace that you 
were able to point out how the designs might be su('('essfuIlycombated and finaIlydefeated?" 
A. "WeIl, as I say, .I had not the letters actually in my mind at that time, so far as I can 
remember. I do not recollect that letter at all." q. "'You told me a moment ago \\;thout 
hesitation that you had both in your mind?" A. "But, as I say, it had completely faded 
out of my memory." Q. "That I can understand." A. "I have not the slightest idea 
of what I referred to." Q. "Assuming the letters to be genuine. what were the means by 
which you were able to assure his Grace you could point out how the designs might be 
successfully combated and finally defeated?" A. "I do not know." Q. "Oh, you must 
think, Mr. Pigott, please. It is not two ~'ears ago, you know. Mr. Pigott, had you qualms 
of conscience at this time, and were you afraid of the consequences of what you had done?" 
A. "Not at all." Q. "Then what did you mean~" A. "I cannot tell you at all." 
Q. "Try." A. "I cannot." Q. "Try." A. "I really cannot." Q. "Try." A. "It 
is no use." Q. "Am I to take it, then, that the answer to my Lords is that you ('snnot 
~ve any explanation?" A. "I really cannot." . .. Q. "Nnw you knew these impend
ing charges were serious?" A. "'Yes." Q. "Did you believe them to be true?" A. "I 
cannot tell you whether I did or not, because, as I say, I do nut recollect." . .. Q. "First 
of all, you knew then that you had procured and paid for a number of letters?" A. "Yes." 
Q. "Which, if gcnuine, you have already told me would gra\'c1y implicate the parties from 
whom they were supposed to corne?" A. "Yes, gravely implicate." Q. "You regard 
that as a serious charge?" A. "'Yes." Q. "Did you belie\'e that charge to be true or 
false?" A. "I believed that to be true." . " Q. "Now I will read you this passage:
'P. S. I need hardly add that did I cOllsider the partie,vreally guilty of the things charged C1fIainat 
them, I should 1Iot dream of suggesting that your Grace should take part in an effort to shield 
them. I only \\;sh to impress on your Grace that the evidence is apparently convincing, 
and would probably be sufficient to secure conviction if submitted to an English jury.' 
What have you to say to that?" A. "I say nothing, except that I am sure I could not 
have had the letters in my mind when I said that, becausc I do not think the letters convey 
a sufficiently serious ('harge to warrant my writing that letter." Q. "But as far as you 
have yet told us the letters constituted the only part of the charge with which you hari any
thing to do?" A. "Yes, that is why I say that I must have had something else in my mind 
which I cannot recollect. I must have had some other charges in my mind." Q. "Can 
you sug~est anything that you had in your mind except the letters?" A. "No, I cannot." 
. .. [On the next day, when Pigott resumed his examination] : Q. "Then I may take it that 
since last night you have removed from your mind - I think your bosom was the expres-
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sion you used that this communication of yours [to the ArchbishopJ referred to some 
fearful charge~, something not ~'et mentioned?" A." No, I told you so la~t night, but I 
am sure that it is not so. I will tell ~'ou my reason." Q. "You need not trouble yourself." 
A. "I may say at onee that the statements 1 made to the Archbishop were entirely ullfouruled." 
. .. Q. "Then in the letters I have up t'.> this time read or some of them you 
deliberately sat down and wrote lies?" A. "Well, they were exaggerations; I would not 
say they were lies." Q. "Was the exaggeration such as that it left no truth?" A. "I 
think vrry little." 

1888, Parnell Commission's Proceedings, 31st day, Times' Rep. pt. 8, p. 212; the "Times" 
had charged the Irish Land League and its leaders with complicity in crime and agrarian 
outrage; many of the witnesses to prove its case were suspected of offering testimony fabri
cated by themselves in the hope of finding a willing ear and obtaining a pleasant sojourn 
in London and good pay for their time; one Thomas O'Connor, who had presented on the 
stand a highly-colored story (which was claimed by the Land League to be an entire fabri
cation) was thus cross-examined by Sir Charles Russell: Q. "When you came over here to 
give your evidence did you expect any money?" A." I expected to be sent back." Q. "Did 
you expect any money?" A. "Well, no; I expected that I should be sent back and 
paid for the time I should spend here." Q. "Anything more?" A. "Nothing more." 
Q. "You did not expect to make money out of The Times!" A. "No." Q. "Merely 
your bare expenses?" A. "Yes." Q. "You volunteered to come over solely in the 
interests of morality, truth, and justice?" A. "Yes, and in the hope of banishing the hell 
on earth that exists round my own place in Ireland." Q. "You had no thought of gain 
for yourself at all?" A. "I do not care about the gain." Q. "You had no thought of 
gain for yourself at all?" A. "No." Q. "Were you asked by anyone to make state
ments incriminating any of the popular leaders ill Ireland?" A. "No." . .. Q. "Were 
you asked to tell queer things?" A. " Well, he told me to tell everything I knew." . . . 
Q. "Were you afraid that because you could not tell him the queer things he wanted you 
would not get the money which yGII expected?" A. "I was not afraid of that, because 
I did not expect any money." Q. "'fake this letter in your hand. Do not read it, but look 
at the signature. Have you any doubt uS to its being your signature?" A. "No, I have 
not." Sir C. Russell: "I will read this letter: 'Dear Pat, I was here in London since 
yesterday morning. I was in Dublin two days. I got myself summoned for The Times. 
I thought I could make a few pounds in the transaction, but I find I cannot unless I would 
swear queer things. I anl afraid they will send me to gaol, or at least give me nothing to 
carry me home. I would not bother with it at all, but my health was not very good when I 
was at home, and I thought I would take a short voyage and see a doctor at their expense. 
But, instead of it duing me any good, it has made me worse a little. I will be examined to
morrow, Tuesday, the 4th.",g 

§ 1261. Same: Details of the Rule. (1) The rule of showing and reading 
ceases, of course, to apply when the document is shown to be lost or otherwise 
unavailable; for then production is dispensed with, according to' the princi
ples already noticed. l 

t The following are also illustrative: 1875, 
Tilton v. Beecher, N. Y., .. Official" Report. III, 
6-8; III, 6-8. 40-41, 109-113 (Mr. Beceher's 
cross-examination. by Mr. Fullerton); II, 174 
(cross-examination of Mrs. S. C. D. Putnam, 
by Mr. Fullerton). . . 

One of the neatest iIIustrationD is found in 
the examination of Mr. McClelland by Mr. 
Hughes. before the New York Legislative 
(Armstrong) Committee on Insurance. on 
Nov. 29, 1905. 

§ 1261. I 1820, Abbott, C .• r., ill the answer 
to the first question, in The Queen's Case, ante, 
~ 1259; Starkie, Evidence. I. 202; Phillipps. 
Evidence. I. 298; 1840, Davies v. Davies, 9 C. 
&: P. 252 (an office-copy. admitted to be correct, 

• of an affidavit in another Court; cross exami-
nation on it allowed); 1883, Horton v. Child· 
bourn, 31 Minn. 322. 17 N. W. 865 (but here 
the rule was too strictly applied). 
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(2) When the cross-examiner, ill asking as to a prior inconsistent state
ment, asks merely whether the witness made such-and-such a statement, he 
must, if objection is made, specify either a statement made orally or a state
ment made in writing, so that the present rule can be enforced in the latter 
case.2 

(3) The witness ma~- be shown only the signature or some other part for 
the purpose of obtaining an admission of the execution of the document; but, 
for the purpose of proving the contents, the document's production at the 
proper time is necessary, and without it the questions as to contents cannot 
be asked.3 

(4) The proper time for reading the letter to judge and jur;\- is, in the ab
sence of special considerations, the time when the cross-examiner comes to 
put in his own case.4 

! 1820. The Queeu's Case, 2 B. & B. 292 
(Abbott, C. J.: .. A witness is often asked 
whether there is an ngreement for a certaiu 
price for a certain article ... or other matter 
of that kind, being a contract; and when a 
question of that kind has been asked at ni~i
prius, the ordinary course has been for the 
counsel on the other side ... to ask the wit
ness whether the agreement referred to in the 
Question originally proposed by the counsel on 
the other ~ide was or was not in writing; and 
if the "itness answers thl';t it was in writing, 
then the enquiry is stopped. because the writing 
it:,df must be producro"). 

I 1820, The Queen's Case, 2 B. & B. 286; 
1903, Trentham t·. Bluthenthal, lIS Ga. 530, 45 
S. E. 421; 1848, Clapp v. Wilson, 5 Den. 285, 
287. 

For the question whether the whole of the 
trriliTlU, or only the parts strictly contradictory, 
may be introduced, see post, § 2113. 

The following is of course sound: 1912, 
Larkin v. Nassau Electric R. Co., 205 N. Y. 267, 
98 N. E. 4G5 (a statement typewritten by 
another person and signed by defendant is not 
inadmissible merely because he did not read it 
over). 

• ENGLAND: 1820. The Queen's Case, 2 B . 
.It B. 289 (Abbott, C. J.: "According to the 
ordinary rule of proceeding in the courts below, 
the letter is to be read as the evidellce of the 
cross-examining counsel as part of his e,idence 
in his turn after he shall have opened his case ; 
thut is the ordinary course. But if the counsel 
who is cross-t!xamining suggests to the Court 
that he wishes to have the letter read imme
diately in order that he may, after the contents 
of that letter shall have been made known to 
the Court, found certain questions upon the 
contents of that letter, to be propounded to the 
witness, which could not well or effectually be 
done l\ithout reading the letter itself, that be
comes an excepted case in the courts below, and 
for the convenient administration of justice the 
letter is permitted to be read at the suggestion 
of the counsel", but as still his evidence); 

UNITED STATES: Ark. 1901, St. Louis I. M. & 
S. R. Co. v. Faisst, 68 Ark. 587, 61 S. W. 374 (a 
writing may be read when cross-examining to 
lay the foundation, "if cross-examination upon 
the contents is desired and suggested to the 
Court"); Conn. 1902, Hennessy r. Ins. Co., 74 
Conn. 699, 52 Atl. 490 (whether it is to be put 
in evidence during the cross· examination is in 
the trial Court'8 discretion); Haw. 1904, Terr. 
v. Boyd, 16 Haw. 6GO, 665 (the witness may be 
cross-examined to a document shown him. 
without necessarily filing it and making it 
evidence); Ill. 1898, Peyton 17. Morgan Park, 
172 Ill. 102,49 N. E. 1003 (to be offered after 
cross-ext rnination in the cross-examiner's 
ca3C); N. H.' 1872, Haines v. Ins. Co., 52 N. H. • 
470,471 ("such matters as the identih' of the • 
paper and of the nitncss, and the genuineness of 
the signature, are not usually in dispute; and 
it would he well to wait and see what objections 
will be made to !he introduction of the deposi
tion whep it is offered at the proper time"; but 
"no absolute rule can be laid down, because it 
is a matteroffact and reasonableness"); N. Y. 
Us7:!, Romertze v. Bank, 49 N. Y. 579 (docu
ment need not be offered till examiner's own 
case is put in; unless perhaps in the Court's 
discretion, ill order to allow explanations by the 
witness); 1904, Hanlon 17. Ehrich, 178 N. Y. 
474,71 N. E. 12 (like Romertze v. Bank); 1912, 
Larkin v. Nassau Electric R. Co., 205 N. Y. 
267,98 N. E. 465 (may be introduced "in the 
regular course of the trial"); Tex. 1920, 
Burgess17. State, 88 Tex. Cr. 146, 225 S. W. 182. 

Compare § 1884 (documents on cross ex
amination). 

For the question whether the whole of the 
wriliTlg must he shown 10 Ihe opponent'8 counael 
on request, see 1)081, §§ 1861, 2125. 

Distingubh also the question whether the 
whole may be put in evidence by the opponent 
(post, § 2113). 

Of course the document must be olherul1·sp. 
prored, if the witness does not admit its ex!'
cution: 1910, Belskis r. Dering Coal Co., 24G 
Ill. G:!, 92 X. E. 575 (here the document ('Oll-
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(5) Opposing counsel, as well as the witness, is entitled to inspect the 
document, at least before the witness leaves the stand; so as to be enabled 
to discover explanator~' features in it and to re-examine the witness upon 
it.s All other analogies (ante, §§ 7,53, 762, post, § 1861), coincide to this 
purpose. 

§ 1262. Same: Rule as applied to Prior Statements in Depositions. 'Yhen 
a witness' testimony is taken down at a preliminary hearing for committal 
by a magistrate, or is taken by a commissioner in the shape of a deposition, 
it seems to be generally conceded that the written report is preferred testi
mony to his statements, i.e. it mllst be produced or accounted for before 
testimony can be given of the witness' oral words (:post, §§ 1326-1332). This 
is not the same as holding that the magistrate's report is the witness' testi
mony (instead of the witness' oral words), though this ma~' be so where 
the witness has signed the report, and it is alwa~'s taken to be so in the case 
of a deposition (in the strict sense) taken by a commissioner. However, 
waiving these objections (dealt with post, § 1349, with reference to the theory 
of such examinations), and assuming that the magistrate's written report or 
the commissioner's certifit'd deposition i.s a statement in writing by the ex
aminee or deponent, the rule in The Queen's Case obviously applies; i.e. 
a witness upon the stand cannot be asked as to any statements made in a 
deposition or at a magistrate's examination without producing and showing 
the document. This is simple enough as to a depos-ition, strictIy so called. 
But as to a magistrate's report of an examination, the rule requiring it to be 
used as preferred proof of the witness' answers (post, § 1326) does not make 
it a preferred proof where it hus omitted to record the answer in question, or 
at least where the answer or remark was not made during the course of the 
examination and thus was not required to be recorded by the magistrate 
(post, § 1326). There may thus have been oral answers of which the mag
istrate's report cannot be expected to furnish the W!'itten proof. Hence 
it would not be proper to cross-examine a witness about these statements, 
until it has been made to appear that the question refers to statements which 
could not have been in the magistrate's report or which could have been, 
but in fact are not, there found. 

Such was, in England, the principle and effect of the Resolutions of the 
Judges in 1837.1 The question had not attracted attention before that time,2 
wned additions which the witness denied he first be read to see whether it contains them; 
had signed). (3) So for questions as to any seIC-contradic-

61918, State v. Worley, 82 W. Va. 350, 96 tions whatever; the question must specifically 
S. E. 56 (unsigned confession of accomplice, negative any reference to the deposition's 
used in impeachment. required to be shown to statements); this last rule being established 
defendant's counsel). as a logical consequence of the first two, by R. 

§ 1161. J 1837, circa February, Resolutions v. Holdnn, 8 C. & P. 609 (1838) and R. f. 

of Judges, 7 C. & P. 676 «1) The witness can- Shcllard, 9 id. 279 (1840); but R. v. Moir, 4 
not be asked whether he made a statement in Cox Cr. 279 (1850) is contra to this Rule 3. 
his deposition before the magistrate, without • The following case dealt with a slightly dif· 
reading the deposition as a part of his e\'idence; ferent point: 1832, Ridley 1'. Gyde, 1 M. &: 
(2) So for questions as to other statements Rob. 197, Tindal. C. J. (where the witness was 
before the magietrate; the deposition must asked whether he had mentioned a fact when 
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because by the Prisoners' Counsel Act,3 in 1836, a counsel's aid for the first 
time became available, for the purposes of cross-examination, to defendants 
accused of felony, and so such attempts to discredit a prosecuting witness by 
professional methods had just begun to be common. The bindingness of this 
rule was for a time disputed.4 The chief reason for the stand taken by the 
Bar against them was the supposed absence of a right in the prosecuting 
counsel to address the jury in closing, if the defence had introduced no evi
dence of its own; for thus, if the defence could by mere cross-examination 
bring out these self-contradictions, the prosecution would have no right to 
make a closing address; while if the defence Were obliged to put in the dep
osition as a part of its own case, the prosecution would gain the right to 
make a closing address. But it seems to have been settled soon afterwards 
that the prosecution had such a right in any case, though it had customarily 
not been exercised; 5 and thus the chief reason for opposition ceasing to ex
ist, the Hcsolutions receh'ed thereafter a general enforcemcnt.6 Attempts 
to evade them b~' indirection were discountenanced. Thus, the rule was 
held to be violated where the witness was shown his deposition and asked to 
sa~', after reading it silently, whether he persevered in his statement just 
made on the stand; for in this way there is given to the jury an implication 
as to the contents of the deposition.7 But merely asking the witness to take 
the deposition and refresh his memory therefrom, and then to say whether 
after refreshing it he perseveres in his statement just made on the stand 
does not necessarily convey such an implication, and would be allowable.s 

Presumably the foregoing application of the rule in The Queen's .9ase 
would no longer be law in England, since the Statute 28 & 29 Vict. 
examined before the bankruptey commis
sioners; rule held not applicable). 

'St. (; & 7 Wm. IV, c. 114. 
<In R. v. Coveney, 8 C. & P. 31 (January, 

1837), Patteson, J., had allowed the question 
forbidden by Rule 1 to be asked and the af
firmative answer to be taken as proof. 

6 April, 1837, R. ~. Edwards, 8 C. & P. 26, 
29, Coleridge, J. A compromise was in this 
case suggested, by which the judge should 
follow, deposition in hand, the witness' testi
mony on the stand, if he chose to do so in his 
discretion. But even here, "if the judge 
should refer to the depositions, and so introduce 
new facts in evidence", by questioning the 
witness about discrepancies, Coleridge, J., was 
not sure that the right to reply was lost. 

I 1837, R. v. Edwards, 8 C. & P. 26, per 
Coleridge and Littledale, JJ.; at p. 31 is given 
a list of unreported rulings in which other 
judges affirmed the Resolutions. But they 
seem suhsequently to have been confined to 
strict limits: 1861, R. r. Mohoney. 9 Cox Cr. 
28 (on a question allowed 
as to whut the witneSll had said before the 
coroner, without producing the deposition, be
cause the judltes' rules applied only to examina
tions before a magistrate). 

7 1850, n. v. Newton, 15 L. T. 26; 1851, R. 
~. Ford, 5 Cox Cr. 184: 1863, R. v. Brewer. 9 
id.409 (proposition to have the witness peruse 
the deposition and then say whether he adhered 
to his answer. rejected; thc deposition must be 
"put in in the regular way"; following R. D. 

Ford). Thc following ruling rests on the same 
principle: 1849, R. v. Matthews, 4 Cox Cr. 9~ 
(the witness not being able to read. counsel 
offered to have a court-officer read his deposi
tion aloud to him, so as to refresh his memory 
and see whether he adhered to it; excluded. 
because it would make the officer a witness to 
contradict). Bute\'en since the statutory abo
lition of the rule in The Queen's Case, R. r. 
Ford may still in another aspect be coneet; 
i.e. though the witness' testimony to tile fact 
of contradicting himself would be proper with
out reading the document itself, yet if the 
y';tness said that he did "per8Cvere in bis state
ment". the implication that he had formerly 
stated the contrary might be in fact unjust, -
the result of the counsel's trick. On this point, 
see ante, § 704. 

e 1837, R. v. Edwards, 8 C. & P. 26, 31; 
1850. R. v. Barnet, 4 Cox Cr. 269. 

889 

• 



" 

§ 1262 DOCU~vIENTARY ORIGINALS [CHAP. XXXIX 

c. 18, § 5 (quoted post, § 1263) abolished the rule for criminal 
cases.9 

It should, however, be noted that, irrespective of the rule in The Queen's 
Case (i.e. in jurisdictions where it is not in force), this use of it deposition to 
refresh memory raises some other and independent questions, (1) whether 
its use on cross-examination is dishonest uader certain circumstances, as 
just mentioned (note 7, supra; and ante, § (64), (2) whether it ma~' properly 
be done, the deposition not being a contemporary memorandum (ante, § (61), 
and (3) whether when donc on re-direct examination it violates the 
rule against impeaching one's own witness (ante, § 904). Distinguish also 
the question whether the whole of a docllment l1WY be put in evidence by the 
opponent (post, § 2113). 

§ 1263. Same: Jurisdictions recognizing the Rule in The Queen's Case. 
In England, the rule bid down in The Queen's Case, so far as it applied to 
attempts to discredit a witness by cross-examining him to prior inconsist
ent or biassed or corrupt utterances, was unanimously condemned by the 
Bar. "When the general revision of common-law procedure took place in 
1854, a statute was passed which (a) eXlJressly abolished the really indefensi· 
ble part of the rule, namely, the requirement that the document must be shou·/t 
to the witness before asking him about it, and (b) by implication abolished 
the requirement of then producing and reading the document, and thus al· 
lowed any document's terms to be proved by testimony of the writer on cross
examination without subsequent production; though in case of the witness' 
denial, production would of course be necessar;\'; and in any case whatcver 
the statute authorizes a judieial discretion to order production.1 The judi
cial construction of the statute seems to accept these consequences fully.2 

• 

• For the Ameriran rulings on the Bubject to him. Jf he denies that he has made it. tho 
of the above section, sec the notes to the next opposite party cannot (lut in the stutement. 
section. withol.lt first C'allil1g his nttllntion to it (showing 

§ 1263. I 1854, St. 17 & 18 Vict. c. 125. § 24 it. 01' at lca6t reading it to him)" and tn. any 
(" A witness may be cross-examined as to pre- parts of it relied upon as a contradiction ")" 
vious statement8 made by him in writing or It docs not appear from the statute whether 
reduced into writing, rcIati\"(: to the lrubject- "cnlli.lg his attention" means" showing the 
matter of the cause, without s:Jch writing l.Jcing writing," But this is immatetial; the impor, 
shown to him; but if it is intended tu con- tlmt thing is that thi) witness' reudinel5s to lie or 
tradict such witness by the writing, his at- inability to remember ('an be tested by asking 
tention must, before such contradictory proof him before showing" the writing to him. 
can be given. be called to those parts of the 2 1858, Sladden v. Sergeant, 1 F. & P. :322. 
writing which are to be used for the purpose of Willes. J. (cross-examination on all affidavit 
110 contradicting him; provided always that it made by the witness; production not neces-
shall be competent for the judge, at any time sary); 1858, Ireland v. Stiff, 1 P. & P. 340 
during the trial, -to require the produ;)tion (Willes, J.: .. StrictIy, the course is, to ask first 
of the writing for his inspection, and he may if he received a letter of a certain date; then j( 
thereupon make such use of it for the pur- he received a letter commencing, etc. It will 
pvses of the trial as hf: shall think fit"); come to the same thing [i.e., as here, where 
extended in 1865 to criminal cases: .28 & 29 eounselllSJ..ed if he had received a letter in the 
'Viet. e. 18. § 5; 187·t. Day. Common Law following terms]; it is only for the purpose of 
Procedure '''da. 4th ed .. 277 ("The effect is identification"); 185Y. Farrow v. Blomfield. 
this: the witness in the first instance may be 1 F. &; F. 653 (Pollock, C. B., allowing a que:<-
asked whether he has made such and such a tion to the plaintiff on cross-examination as to 
statement in writing without ita being shown the contents of a letter inconsistent with his 
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In Canada, similar corrective statutes have been enacted; though the:-
seem to ha\'e been by some Courts construed strictIy,3 

In the United States, the rule seems not to have existed before 1820; wher
ever it was advanced, it seems to have come directl~- b~- adoption of the ruling 
in The Queen's Case. The statutor~' aholition of the rule in England did 
not become known in tllis country except in a few quarters.4 The singular 
spectacle was prescnted of many Courts in this country adopting a supposed 
rule which had been repudiated in its jurisdiction of origin a generation be
fore. The question has not been passed upon in all of our jurisdictions; 
but the rule has heen adopted in most courts where it has been inyoked, 
although with little attempt to develop its details, particularly as regards 
the use of questions upon depositions.5 . 

testimony: "If u question LOl"i,c, a~ to the appear that the witness himself had written. 
contents of :\ written instrulUent. and you can signed or seen the paper); N ewl. Con801. St. 
get a witness to com", ane! ~Wl'nr thnt he heard 1916, c. 91. § 9 (like Eng. St. 1854. c. 125, § 24); 
the plnintiff say it contain~rl such and ~uch N. Sc. Rev. St. 1900, c. 163. § 44 (like Eng. f5t. 
expressions, thilt is good evidence of the con- 1854. c. 125. § 24); Ollt. Rev. St. 1914. e. 76. 
tents of the instrument without producing it. § 17 (like Eng. St. 1854. c. 125. § 24); P. E. I. 
And if the plaintiff is hiDl~lf in the oox. you St. 11)89, c. 9. § 17 (likl' Eng. St. 1854. c. 125. 
may ask him as to the contents of the docu- § 24); SCUik. Re\·. St. Hl20. c. 44, § 34 (like Eng. 
ment. and his unswer ",iII be as good evidence St. 1854. c. 125, § 24); l'ukon:· Consol. Ord. 
M any previous statement .... The judge 1914. c. 30. § 42 (like Eng. St. 1854. c. 125. 
might say that the document ought to be § 24). 
produeed; I should do so mYBl'if in some • Probably because the learned author of 
cases"); 1893. !'orth Austr. T. Co. r. Golds- Gree!lleaf on E\;dence died in 1853. the year 
borough. 2 Ch. 381. 3813; 1911, Steinie !Jcfol'e the ttatute. and The QUl'en's Cl)se re-
Morrison's Triai. p. 256 (Notable English lllllined elaborately treated as law in his ~xt. 
Trials Sl'ries. 1922; Mr. Abinger: .. I submit while the 8tatute was only noticed in an obscure 
that. if you art' cross-exumining a man al:;Qut corner of the later editorial notes. 
his own letwI', he is entitled to see it at the 'Fordeposilion.,. th" cases cited an/e. §§ 761. 
moment hI: is being cross-examined about it"; 7G4, 90·1. must be compared: UNITED STATES: 
Mr. J. Darling: "No. not at the mom~nt be is Federal: ISM. The Charles Morgan. 115 U. S. 
being cross-examined about it "). 69. 77. 5 Sup. 1172 (must be shown to witness. 

• Dam. R. S. 1906. ~. 145. E\·id. Act. § 10 "except under special circumstances"; "all 
(like Eng. St. 1854. c. 125. § 24; adding that a that the law requires is that the memory of :.he 
purporting deposition. duly produced. shall be witness shall be so refreshed by the neceS311ry 
presumed to have been signed by the witnes.~) ; inquiries as to ennble him to explain. if he can 
Alia. St. 1910, 2d sess., E\'idence Act. c. 3, § 20 and desires to do so": the trial Court to dcter-
(like Eng. St. 1854. e. 125. § 24); B. C. ne\'. mine thi~); 1890. Chicago M. & S. P. n. Co. v. 
St. 1911. C. 78, § 16 (like Eng. St. 1854. c. 125. Artery, 137 U. S. 520.11 Sup. 129 (The Queen's 
§ 24); 1914. R. v. Muh'ihill, 18 D. L. R. 189. Case mentioned with approval. but (In another 
B. C. (murder; the accused was allowed to be point); 1892, Toplitz r. Hedden. 146 U. S. 254. 
t~oss-e:tamined to his testimony ut the inqueat 13 Sup. 70 (the plaintiff was asked whether in 
without producing the written deposition; "he a fOrlller suit he had made a certain elaim: un 
hll!l 110 right to ask before answering that he objection thllt the record should be produced 
wanis to see or hear what has been taken down was overruled; .. if he wished to appeal to the 
in the depositions"; but on deni,al the docu- prior record. to refresh his recollections he 
ment must be produced if contradidion is to could call for it and do so; but the evidence 
be prO\'ed); N. Br. Con so!. St. 1003, c. 127, aa offered was competent. irrespectively of the 
i 17 (like Eng. St. 1854. C. 125. § 24); 1859. record "); 1908. Jones t'. l'. S .. !lth C. C. A .. 
Lawton v. Chance. 4 All. 441 (trial Court's dis- Hi2 Fed. 417. 430 (the defendant ha\'ing CrOE8-
cretion to order production under the statute. cxamin('(j the prosecution's witness by reading 
here exercised); 1862. Campbell r. Gilbert. 5 paris of a former sworn statement. the prosecu-
All. 420. 426 (trial Court"s discretion exercised tion was allowE'd to put ill the whole, appar-
to require production of the original"document ently on the theory that thi~ was merely per-
being in England. not an office copy): If'SU. R. ~. mitting what the defendant should originally 
Tower. 20 N. Br. 168. 190. 198 (cross exumina- have been required to do hy the present rule: 
tiO:l under the stntute. without offering the but of course it WIIS also justifiable. irrespecth'e 
paper in c\·idellce. not allowed where it did not uf the present rule. on the principle of § 2115) ; 
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To sa\'e effective cross-examination, this misguided rule should once 
and for all be disposed of by a statutory measure similar to the English pro-
1900. Richards!). U. S., 8th C. C. A., 175 Fed. without rending over tho writing); 1895, 
911. 925, 942 (rule a88Umed to apply, in both People r. Dillwood, Cal. ,39 Pac. 438 
majority and diS8<'nting opinions): 1917, (testimony before magistrate; must be read, 
C. S. v. Phelan, D. C. S. D. Gal .. 252 Fed. 891 and shown to him if required); 1898, Poople~. 
(age of person failing to register under the Lambert, 120 CIII. 170,52 Pac. 307 (the reading 
i3electh'e Service Act: defendant's mother over ora deposition, if asked for by the witness 
having given July 13. 1886. as the date of birth. as a substitute for showing, should not be a1· 
held that the rule requiring production was lowed to cover the whole deposition, but only 
satisfied by showing to her photographic copies the self-contradictory parte); 1910, People t. 
of an application by her on file in the U. S. Bond, 13 Cal. App. 175,109 Pac. 150 (former 
Pension office, containing all inconsistent testimony before the coroner; showing the tran· 
statement; as to the use of a photographic, script not required) ; 
instead of a certified copy. there was no reason Florida: 1893. Simmons 11. State, 32 Fla. 387, 
for the Court's doubt; as to the necessity of 391, 13 So. 896 (former testimony, reduced to 
showing either the original or copy, the Court writing by magistrate. must be shown to wit· 
reserves the Question) : ness); 1909, Stewart v. State, 58 Fla. 97. 50 
Alabama: 1883. Wills r. State, 74 Ala. 24 (writ- So. 642 (affidavit required to be shown) ; 
ing must be shown and read; here, testimony Georuia: Re'·. C. 1910, § 5881, P. C. t Hl53 
before a committing magistrate); 1884, (" if in writing, the same should be shown to 
Phcrnix Ins. Co. v. !\Ioog. 78 Ala. 310 (same for him, or read in his hearing, if in existence"); 
deposition; here read aloud to witness. who 1853, Stamper v. Griffin, 12 Ga. 454 (letter; 
could not read); 1886, Floyd t·. State, 82 Ala. the writing must he ~hown to the witness); 
22 (same rule: testimony before a committing but notice that since ill this State the ruling 
magistrate); 1887. Gunterv. State, 83 Ala. 106 for asking doeli not apply to prior sworn state-
(same, preliminary eX:lmination of witnoos be- ments (ante. § 1035), the present rule also doel 
fore justice of the peace); 1895, Sanders I). not apply to them; 1900, Taylor t·. State, 110 
State. 105 Ala. 4, 16 So. ll35 (cross examination Ga. 150, 35 So E. 161 (questions as to former 
to former testimony reduced to writing. allowed testimony officially reported, allowed in order 
without production): 1903. l'nited States to test sincerity or memory, without production 
F. &; G. Co. t). DampskibsaktieselskabetHabil, of report; but before proof of the former 
138 Ala. 348. 35 So. 344 (witness' memory of a statements by the report. its contents should 
contract tested without showing him the paper; be "made known to her" and the report pro-
1911, Birmingham R. L. &; P. Co. v. Bush, 175 duced); 1905. Washington 1'. Stste, 124 Ga. 
Ala.49, 56 So. 731 (Gunter Il. State followed) ; 423. 52 S. E. 910 (rule lIpplied to a letter) ; 
Ala. .. ka: Compo L. 1913, § 1502 (like Or. Laws Hau'aii: Re\,. L. 1915, § 2620 (like Eng. St. 
1920, § 864) ; 1854, with" or proliOcution" after the words 
Arka713a.!: Dig. 1919, § 4188 (if the statement "of the cause"); 
'is in writing, it must be shown to the witness, Idaho: Compo St. 1919, § 8039 (like Cal. C. C. 
and he allowed to explain it"); P., § 2052); 1918, Bumpas 1'. Moore, 31 Ida. 
California: C. C. P. 1872. § 2052 (impeach- 668, 175 Pac. 339 (whether a report of forme~ 
ment by prior self-contradiction; "if the testimony must be shown to the witness when 
statements be in writing. they must be shown asked about self-contradictions in it. under 
to the witness before any question is put to Rev. C. § 4231; not decided; Budge, J., diss .• 
him concerning them"); § 2054 (quoted holds the affirmative, collecting prio~ eases) ; 
poal, § 1861; it affects this point); 1872, Illinois: 1893. Atchison, T. &; S. F. R. Co. r. 
PCQple I). Dono\,an. 43 ClIl. 162, 165. 8t.,,,b[e Feehan, 149 Ill. 202. 21-1, 36 N. E. 1046 
(writing must be shown to the witness); 1872, (witness apparently not 8ho"l1 a deposition. 
People v. Devine, 44 Cal. 452 «(ormer testimony and the deposition then excluded because the 
at inquest; after questions as t{) time and witness' admission on cross-examination !!Uf-
place, held proper to put in the deposition, ticed); 1897. Swift v. Madden. 165 Ill. 41. 45 
though not shown or read to the witness; pres- N. E. 979 (contents oi deposition rca. to the 
ent point not considered); 1875, Leonard V. witness; no ruling on the present point); 
Kingsley, 50 Cal. 628, 630 (letters; "he should 1898, Peyton v. 1I10rgan Park, 17! Ill. 102, 49 
have called the attention of the witness to N. E. 1003 (similar); 1902, Momence Ste.e 
them "); 1882. People v. Hong Ah Duck, 61 Co. v. Groves, 197111.88,64 N. E. 335 (inquiry 
Cal. 387, 394 (allowing contradiction by as to the cont~nts of a written smtement by the 
coroner's deposition; question not raised); witness. held improper); 1 \l05, Warth r. 
1887, People ~. Ching Hing Chang, 74 Cal. Loewenstein, 219 Ill. 223, 76 N. E. 378 (quee-
393, 16 Pac. 201 (testimony reduced to writing tions as to statements made by the witness in a 
in foreign languago must be translated); 1893, deposition not introduced. allowed): 1910, 
PCQple ~. Kruger, 100 CIII. 523, 35 Pac. 88 Belskis v. Dering Coal Co., 246 Ill. 62. 92 N. E. 
(Question as to Cormer statements, allowed, 575 (question held proper, though tho witneBi 
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vision; although correct common-law principles would amply suffice to 
prevent its establishment. 

had signed II statement l\'hich was to be offered 
B8 the seIC-contrndiction) ; 
lou'(J: 1861. Morrison v. Myers. 11 Ia. 539 
(letter; showing necossary); 1868. Callanan 
t. Shaw. lH la. 454 (" the better. nnd probably 
the correct practice" is to show it); 1871. 
8tllte ~. Collins. 32 la. 41 (" his attention must 
first be draU'n to the time. etc."; nothing 
said about showing the document); 1879. Peck 
r. Parchen. 52 In. 46. 52. 2 N. W. 597 (docu
ment must be shown); 1883. Glenn r. Gleason. 
61 1.1. 28. 33. 15 N. W. 659 (the whole of 0. 
letter must be shown. and not merely parts 
required to be road; asking ubout the contents 
of II letter admitted gonuine. held improper) ; 
Kentucky: C. C. P. 1895. § 598 (" if it [II dif
ferent statement) be in writing. it must be 
Ihown to the "itness. \~ith opportunity to ex
plain it"); § 604 (writiotg shown and proved 
must be read to jury before witness' testimony 
closed); 1901. Hendrickson 11. Com .. · Ky. 
-.64 S. lV. 954 (rule in The Queen's Case ap' 
plied); 
KansCUl: 1908. Martin 11. Hoffman. ii Kan. 
185. 93 Pac. 625 (questions on a letter identi
fied by the \\itneEs, excluded, unless perhaps 
for testing credibility) ; 
Louiaiana: 1889. State 11. Callegari. 41 La. 
An. 580. 7 So. 130 (teiltimony at a preliminary 
examination, reduced to writing; showing 
required); 1902. State v. Cain, 106 La. 708, 
31 So. 300 (rule repudiated, no authority 
cited) ; 
Mary/ana: 1914, Whisner v. Whisner, 122 
Md. 195, 89 At!. 393 (rule applied) : 
Massachusetts: 1873. Com. v. Kelley. 112 
Muss. 452 (a constable, sought to be discred
ited by the contents of his oath made in 
getting n scarch-warrant; writing must be 
shown) ; 
Michiuan: 1868, Lightfoot v. People. 16 Mich. 
513 (deposition; "If a party desires to cross
ulUIline the witness on the subject of hi~ 
fOI'mer sutements. he should read the entire 
deposition in c;,idence before doing so. If 
he does not desire to cross-examine on that 
topic, it is sufficient to read it at any time ") ; 
1SS1, Del\lay 11. Roberts. 46 Mich. 160, 163, 
9 N. W. 146 (rule applied to an affidlnit); 
1888, Toohey v. Plummer. 69 Mich. 345. 349, 
37 N. W. 297 (minutes of former testimollY by 
a stenogl'apher, not called. read over in part to 
the witness; reading of the whole not. re
quired, the supposed contradiction not being 
in truth in writing; "the minutes arc not like 
a deposition read to the .... itness and then signed 
by bim "); 1892, Maxted 11. Fowler, 94 Mich. 
106, 111. 53 N. W. 921 (sho\\ing required); 
1892, Austrian 11. Springer. 94 I\Iich. 343. 353, 
54 N. W. 50 (questions on cross examina.on 
about contents of a letter. allowed without 
producing) ; 

• 
Minnesvta: IS!l:3, O'Riley 11. Clampet, 53 Minn. 
539, 55 ~. W. 740 (must be not only shown 
but introduced in eddl.'nce); 1904, McDonald 
~. Bayhn. 93 l\linn. 139. 1oo~. W. 679 (cross
c:.:nminution of the plaintiff to letters, without 
showing them. held improper; the Court is 
60 far unuware of the impolicy of its own rule 
that it stignlatizcs the t!ial Court's proce
dure as "inqubitorilll"); 
Mi8sissippi: 1~76. Scarborough I). Smith, 52 
Miss. 517. 522 (mere questioning. apparently 
enough; nothing said llbout showing the pa
per; here, a memorandum of former testi
mony); 1879, Cavanah T. State, 56 Miss. 
299. 307 (written report of former testimony 
must be showll to the witness); 1878. Mitch
(,II 1'. SI1\'ings I nst .. 56 Miss. 414. 448 (letter; 
the wi~nl.'ss· "attention should have been 
directed to it "); J S91. Story I). State, 68 
Miss. 609, 630. 10 So. 47 (cross examination 
as to a telegranl Sl.'nt by the '\\itness; the tele
grum required to he shown to him) ; 
Missouri: loSli5. Gregory 11. Cheatham, 36 . 
Mo. 161 (letter; sho\\ing required); 1875, 
Pre'\\;tt t·. MUftin, 59 id. 334 (sho\\ing re
quired); 1877, Spoonemore r. Cables, 66 Mo. 
579 (affida\'it containing a contradiction, 
shown to the \\;tnes5); 18&3, State 1'. Grant, 
79 Mo. 113. 132 (affida\'it to contradict one 
testifying by deposition; must be produced 
lind asked about): 1883. State t'. Stein, ib. 
330 (letter required to be shoWIl); 1885. 
State r. Matthews. 88 Mo. 121, 124 (after 
the \\itness' admission of genuineness, the 
whole writing must be read. and not merely 
particular passages be read and inquired 
about); 1~S9, State t'. Young, 99 Mo. 666, 
681, 12 S. W. S79 (deiendant's statement be
fore coroner reduced to writing; attenticm 
must Ix: called); 191:3. Ebcrt v. Mctropolitan 
St. R. Co .. 174 :\!o. App. 45, 160 S. W. 34 
(deposition; a prior wlitten statement not 
ha\;ng been shown to the deponcnt, the 
statement WfiS i?xcluded) ; 
MOlltana: Hc,·. C. 1921, § 10669 (like Ca!' C. 
C. P. § 2052); 1896, State 11. O'Brien, 18 
Mont. 1. 43 Pnc. 1091 (statute applied) ; 
Nebraska: 1S7!), Cropsey 11. Averill. 8 ~ebr. 
151, 157 (deposition must first be proved and 
read before cross-examination); 1901, Omaha 
L. & T. Co. 11. Douglas Co., 62 ~ebr. 1. 86 
N. W. 936 (rule applied); 
N C1J) Hampshire: 1872, Haines 11. Ins. Co .• 52 
N. H. 467, 470 (cross-examination upon 8 

deposition for the purpose of impeaching or 
showing any inconsistency is not allowable: 
asking questions to prove the signature or to 
identify the deposition is a matter within the 
discretion of the trial Court as to the time of 
doing so, and .. no absc·lute rule can be laid 
down"); 1905, Villineuve P. Manchester. St. 
R. Co .• 73 N. H. 250. 00 Atl. 746 (Haines 1>. 
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Ins. Co. followed; here a signed unsworn 
statement: the practice here sanctioned seems 
a poor one); 1921, Thompson t'. Morin Co., 
- N. H. ,114 Atl. :!i·l (Villineu\'" tI. U. 
CA>. followed; the witness ,'unllot h., cross
examined about the statement till it is proved) ; 
Nt:W Merica: Annot. St. 1915. § 2177 (like 
Eng. St. 1854. without the pro\;so) : 
/t.'ew i'ork: 1832, Bellinger t'. People, 8 Wend. 
599 (a former examination before a magis
trate, to show self-contradiction; the docu
rn""nt must be s!iOwn or read); 1S48, Clapp v. 
Wilson, 5 Den. 286, 288 (need not call atten
tion to a particular pn.ssage. but must merely 
show the whole paper and get an admission of 
genuineness: but a deposition need not be 
shown to a witne~s to call his attelltion .. be
ing a sworn statement in writing"); 1862, 
Newcomb r. Griswold, 24 N. Y. 301 (a fermer 
affidavit, whether as cros!!-Cxaminer's OWII 

evidence or as a contradictory statement docs 
not appear; document meet be shown or 
read); 1872, Romertze v. Bank. 49 N. Y. 5i8 
(a deposition' de bene', used to show seif-con
tradiction, must be shown or read; but par
ticular pn.ssages need not be called atten tion 
to); 1872, Gaffney v. People, 50 N. Y. 423 
(must first be shown) ; 
North Carolina: 1905, State t'. Hayes, 138 
N. C. 660, 50 S. E. 623 (rape; defendant al
lowed to cross-e:l:IlDline prosecutrix as to the 
contents of her letter i:l defendant's posses
sion; decided on the th..,.,ry of § 1252, antc) ; 
Oregon: Laws 1920, § 1:;64 (like Cal. C. C. P. 
§ 2052); 1868, State r. Taylor, 3 Or. 10 (for
mer testimony; the writing must be shOWII, 
even though the words asked about are in 
fact not in it); 1896, State t'. Steeves, 29 id. 
85, 43 Pac. 947 (statute appli('d); 1910, State 
v. Goodager, 56 Or. 198, 106 Pac. 638 (written 
statements must be shown; but a repurt of 
former testimony, not signed hy the \\;tne88 
cannot be used for the purp<lse; this kind of 
1:111:1111; makes it ,"cry difficult for the Ilarty 
dp~il"ing to probe a liar); 
Pe-tINlIlvan;a: St. ISSi, May 23, U 3, 9, 
Dig. 1(120, ~ 8172, Crim. Procedure, § 21859, 
Witn(O>lSCs (former testimony to contradict a 
witness in criminal cases .. may be orally 
proved "); 1909, Kann t'. Bennett, 223 Pa. 
36, 72 Atl. 342 (rule in The Queen's Case ap
plied; no precedents cited, no consideration 
01 the controversy) ; 
Philippine J!lallds: C. C. P. 1901, § 343 (like 
Cal. C. C. P. § 2052); 
Porto Rico: Rev. St. & C. 1911, n 1527, 1529, 
6277 (like Cal. C. C. P. § 2052, 2054); 1915, 
Hermida v. Gesrera. 23 P. R. 92 (questions as 
to contradictor.\' admissions of a party-witness 
made in an nffida\;t. allowed without produc
ing the affidavit) ; 
Tennessee: 1872, Titus v. State, 7 Baxt. 132, 
136 (deposition taken by magistrate need not 
be shown to witness before offering, because 
it is not the witness' writing; but a letter said 
to be the witness' must be shown) ; 

Vermont: 1862, Randolph tI. Woodstock, 35 
V t. 295 (letter need not be shown; .. the 
plnintiffs were bound to first ask the witness 
before they would he allowed to contradict 
him, even by producinjt the letter. The plain
tiffs must of ('ourse take the witness' state
ments as to what he wrote, unless they were 
prepared to contradict him by producing the 
letter. and could not prove its contents by 
witnesses without showing its loss"); 1898, 
Billings v. Ins. Co., 70 Vt. 477. 41 At!. 516 
(rule repudiated) ; 
l'irginia: St. 1899-1900, c. 117, § 3 (like Eng. 
St. 1854, c. 125, except that after the words 
"contradicting him". the words were added 
"and the said writing shall be shown to him"; 
this insertion, unless very liberally construed, 
was likely to ha\'e the perverse effect of nul· 
Iif);ng the only value of the statute, by re
quiring precisely what the original statuti: 
was intended to abolish; the framers of this 
legislation seem hardly to have appreciated 
the renl problem at issue; in the later Code, 
this phrasingwllll corrected: Code 1919, § 6216 
.. A wi t.nf!SS may be cross-examined as to pre
\'ious statements made by him in writing or 
reduced into writing, relative to the subject 
matter of the proceeding, without such writ
ing ix!ing shown to him; but if it is intended 
to contradict such witness by the writing his 
attention must. before such contradictory 
proof can be given, be called to the particular 
occasion on which the writing is supposed to 
have been made, and he may be asked if he 
did not make a writing of the purport of the 
one to be offered to contradict him, and if he 
denies making it, or does not admit its execu, 
tion, it shall the II he shown to him, and if he 
admits its genuineness, he shall be allowl'd to 
make his own explanation of it; but it shall 
be competent for the court at any time dur
ing the trial to require the production of the 
writing for it~ inspection, and the court mny 
thereupon make such use of it for tho 
purpose of the trial as it ruay think best. 
The provisioll~ of this section shull apply 
n:! well to criminal as civil cases. But this 
section is subject to this qualification, that 
in an action to recover for a personal 
injury or death by wrongful act or neg
lect, no 'ex purte' affidavit or statement 
in writing other than a deposition, after due 
notice, of a witness as to the facts or circum
stances attending the wrongful act or lIeglect 
complained of, shall be used to contradict him 
as a witness in the case"). 
Wisconsin: 1880, Kalk ~. Fielding, 50 Wis. 
339, 342 (letter received by opponent; croSS
examination to contents, allowed without pro
duction; Taylor. J., diss.); 
lV yarning: 1909, Eads v. State, 17 Wyo. 490, 
101 Pac. 946 (in asking about an impeaching 
document, .. the cross-examiner may Ilccept 
an affirmative answer as proof of the con
tents ", ";thout production). 
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§§ llii-12S21 EXCEPTIO~R TO THE RULE § 1264 

C. RULES ABOUT SECOXDARY EVIDEXCE OF CONTENTS (COPIES, DEGREES 

OF EVIDEXCE, ETC.) 

§ 1264. In General. When the rule under consideration is satisfied, by 
accounting for the non-production of the document itself, the function and 
effect of the rule ends. The rule itself says nothing about the ways of evi
dencing a document not produced. The rule requires that as a preferred 
source of proof, the document itself be produced for autoptic inspection, and 
recognizes certain exemptions from production. Any rules that may obtain 
as to the mode of prodng an unproduced document, by testimony of one sort 
or another, rest upon some other principle of Evidence. X e\'ertheless, for the 
sake of practical cOn\'enience, such of them as can adequately be examined 
apart from those other geneml principles will be here considered, with refer
ences to the general principles under which they properly belong, 

1. Rules prefening One Kind of Testimony above Another 
(Degrees of Evidence, etc.) 

§ 1265. General Principle. Under another head (§§ 1285-1339) it will be 
seen that a group of rules is recognized in our law (Preferential Rules) by 
which one kind of witness to a certain fact is preferred above another; ·i.e. 
the former witness' testimony must be obtained if it is available, and the latter's 
may be used only when the former's appears to be unavailable. By one 
variety of such rules less common the one witness' testimony is ab
solutel~' preferred, i.e. it is the only kind that can be used, and the other will 
not be received even though the former is una\·ailable. The rules of this 
sort do not form a s~'stell1atic group or a single bod~' of doctrine; eaeh of them 
owes its existence to the peculiar circumstances of some given situation, 
making a particular kind of testimony highly desirable. It is feasible, 
without doing violence to the ell.-position of those rules in their proper place, 
to consider here such of them as deal with evidence of the contents of 
documents by preferring one kind of testimony to contents above another. 
The general notion underlying the group of rules as a whole is elsewhere 
considered (p08t, § 1285); but in the present place will be examined all the 
rules and precedents specificall~' dealing with testimony to the contents of a 
document. 

These rules of Preference deal with four general questions: 
1. When is te8timony by eopy preferred to testimony by oral recollection? 
2. When is testimony by official copy preferred to testimony by private 

copy? 
3. When is one kind of reeollection te8t-imony preferred to another? 
4. When is testimony by direct eopy preferred to testimony by copy of a ropy? 
§ 1266. Nature of Copy-Testimony, as distinguished from Recollection-

Testimony. What is It "copy", as distinguished from other testimony to con
tents? This is a fundamental inquiry; for a correct notion of the significance 
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§ 1266 DOCUMENTARY ORIGINALS [CHAP. XXXD\: 

of a copy will enable us to form a just idea of the reasons for making rules 
of preference. 

A person who is qualified to testify to the contents of a document may 
present his knowledge in one of two ways: (1) He may, having at some time 
perused the document, summon up his recollection on the stand, and repeat 
the document's terms as furnished by that recollection. (2) Or, having in 
the same way perused the document, (a) he may have written down its words 
at the time of perusal, in successive stages, by writing the few words that he 
can carry precisely in his mind for the moment, and so on until the whole 
is transcribed; (b) or (as merely a variety of this method) he may have taken 
an alleged copy all'eady made by another or by himself, and compared the 
original and this other, word for word or clause for clause; the only difference 
between these two sub-varieties (a and b) being that in thc lattcr he has lIot 
had to carry any words in his mind during the time of transcribing, and has 
thus gained a greater probability of accurac~' by reducing the necessary time 
of recollection to a minimum. Now between these two modes, (1) and (2), 
there is obviously a grcat difference in trustworthiness. By the former mode, 
the memory has had to be trusted for a considerable length of time, perhaps 
for a day, perhaps for ten years. This recollection of the precise words 
of the document is sure to fade and to become less accurate than at the first 
moment after the perusal of each word or clause. The increasing degree 
of untrustworthiness (assuming the honesty and intelligence to be alike in 
the same witness for all kinds of testimony) will depend partly on the length 
of the document, partly on the circumstances likely to emphasize the words 
in his memory, and partly on the space of time that has elapsed between his 
perusal and his testimony on the stand. Thus his recollection-testimony 
may be highly trustworthy, and :.et may be worthless. But his copy-testi
mony eliminates all these elements of untrustworthiness; the length of the 
document, the emphasis of words, the lapse of time, are all immaterial, for 
he transcribed or examined the copy word for word at such a time that there 
was practically no demand made upon his powers of memory; the transcription 
then permanently made in writing (and adopted on the stand as a record of 
past knowledge; ante, §§ i34, i39) preserves the words without any of the . 
risk of change or disappearance that attends the operations of memory; 

, moreover, the fact of a change, if it has occurred, is made known by the ap
pearance of the writing.1 

Such being the difference in trustworthiness between copy-testimony and 
recollection-testimony, does the law establish an~' rule of preference for the 
former over the latter? It is common to refer to this question by contrasting 
" oral evidence", or " parol evidence", with a copy; but the former terms are 
so loose and ambiguous (post, § 2400) that their further emplo~ment for 

§ 1266. I From the point of view of logit' thor's" Principles of Judiciul Proof, us gh'cn 
and psychology as applicable to argument be- by Logi<-. P~'ych"logy, und General Experi
lore the jury (not the rules of Admissibility), ence, and illustrated in Judicial Trials" 
lee the materials collected in the prescnt IIU- (1913) particularly §§ 241, 290, 357. 
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purposes of discussion would be ullpardonable. The proper contrast is be
tween copy-testimony and testimony by present recollection. 

§ 126i. Is a Written Copy the Exclusive FOlill of Testimony? Proof 
of a Lost Record, Deed, Will, etc., by Recollection. Is this relative untrust
worthiness of recollection-testimony so great that such testimony wiII never be 
received to prove the contents of a document, even where copy-testimony 
is not available? In other words, is the latter absolutely preferred (post, 
§ 1345) to the exclusion of the former? 

Such a doctrine has never been suggested for ordinary writings. But it 
has often been urged as proper in application to jl/{h"cial record.'l, deeds, and 
wills. It is to be noted that the question is whether recollection-testimony 
is to be used, or else no evidence at all; for, b~' hypothesis, the original can
not be had, and copy-testimon~' is not available. Thus the question to be 
considered is whether the dangers of inaccurac~' that Il1a~' attend the reception 
of recollection-testimony are sufficiently great to over-balance the dangers 
attending the entire failure of evidence of the contents of lost or destroyed 
records and the like. On this point, it is clear that the answer must be in the 
negative; the considerations are well expounded in the following passage: 

17!l9, HAYWOOD, J., note to Haggett v. , 2 Ha~·w. 2-t:~: "When there is no record 
or deed, nor any copy, parol evidence will in general relate the fu(·t truly, and is as much 
better than no evidcnce at all as records and deeds are superior to itself. It ought to be 
received upon the same principle as they are, not because there is absolute ('ertainty either 
in the one or in the other (for a record or deed may he altered, eorrllpted, substituted, or 
the like), but because, in choosing probabilities, it is wise to take the hest that offers. To 
require the production of a record or deed, when there is undouhted proof of its destruction, 
is to require an impossibility, and 'lex neminem eogit ad illlpo~;;ibilia: To say his right 
shall be lost \\ith the record or deed that proves, though destro~'ed hy indncihle calamity, 
is to inflict punishment for the acts of Heaven, and' actus Dei nernini faeit injuriam.' It 
were far better to abolish the institution of deeds and records altogether than to admit the 
position under consideration as a consequence of them. . .. If it he argued that the party 
should take and preserve a copy of the rc<::ord amongst his other eddenC'es, anrl then the loss 
of the record would not prejudice him, and that it is his own fault if he negle<'ts to do so 
and the record becomes extinct, the answer is, [Firstly] that in contemplation of law he is not 
bound to take a copy till his ()(.'Casions require it, for the law itself has undertaken to keep and 
preserve the record for him, to the end he may have a copy when he wHnts it, and therefore 
the not taking or not keeping a copy cannot be imputed to his negligence j Se('ondly, if he 
take a copy, that as well as the record ma~' be lost j yet according to the controverted position, 
he cannot be let in to parol evidence." 

18iiO, SeoTI', J., in Daviea v. Pettit, 11 Ark. 349, 352: "It is known that not only the 
existence and loss but also the contents of lost bonds, bills, notes, and other memorials of 
contracts and various other \\Titten instruments, from time immemorial have been allowed 
to be proven by parol evidence; and that many of these relate to the most important trans
actions among men, and that they are in general executed in privacy ami comparatively 
but few of them are ever submitted to the public gaze. And yet the inquest of centuries 
has failed to present this rule to the Legislature as a public grie\'ance in promoting per
jury, and for this reason to demand its eradication from our judicial regulations. If, then, 
the morals, and safety of society have received no serious injury from its operation in a 
wide field of temptation, where the suborned are for the most part unchecked by the public 
eye, can it be possible that the admission of parol evidence of the loss and the effect of judg-
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§ 1267 DOCUMENTARY ORIGINALS [CHAP. XXXIX 

menta at law, which are not produced in private like these private instruments of evidence, 
but are the result of the united action of the judge, jury, officers of Court, parties, their 
attorneys and witnesses, all under the eye of the bystanders, can be productive of the 
great evils apprehended from this source? On the contrary, is it not certain that of all the 
cases of the proof, by parol, of the contents of lost instruments of evidence, that of lost 
judgments, from the circumstances to which we have alluded, is most secured against the 
crime of perjury? But it is supposed that a disastrous blow would be stricken against the 
sanctity of records, and in this that public policy would be greatly outraged. If records, 
while they existed, were allowed to be contradicted or established by parol, this would not 
fail to be the result. But how this is to result from the establishment of their tenor and 
effect when destroyed is not altogether clear. Surely judicial records are not ~o sacred 
that their very ashes must not be disturbed, and that, to minister to their quiet, the most 
important rights of men must be sacrificed, with Pagan superstition, to their names. Such 
a doctrine would have better befitted the days of the old barons of England, when chirog
raphy was so much esteemed that it was an indulgence for crime, than in our own times; 
and it is by no mean~ certain that it obtained even in those days. Shall personal liberty 
be sacrificed at this altar, and a man be t1\ice put in jeopardy of life or limb because his 
plea of former acquittal cannot be established by the ashes of a eonflagrated record? Shall 
a man be twice punished for the same offence because the record of his former conviction, 
under which he was punished, from its destruction, cannot be produced to protect him from 
a second prosecution? Or shall the convicted forger be delivered from the penitentiary 
and set at large upon society because the same incendiary flame that destroyed the record 
of his conviction at the same time consumed the material evidence of his guilt? But these 
and many other startling consequences are by no means the only result of this supposed 
doctrine; for, let it be distinctly understood that the destruction of judicial records is 
the end of the public and private rights depending upon them while they exist, and at once 
a high premium for vice and crime is held out by the law, under the influence of which just 
fears might be apprehended for the safety of judicial records. . .. The law would be placed 
in the singular predicament of openly permitting the rude hand of crime to seize upon her 
highest muniments of truth and right, apply the incendiary torch, and hold the blazing 
sacrifice in the very face of justice. We cannot think that such a scene can be enacted under 
the auspices of the common law, whose oracles have ever claimed for it a capacity to afford 
a remedy for every wrong. On the contrary, we think that its recuperative energies are 
fully equal to the work of setting up, by the legitimate operation of its harmonious rules, 
every landmark of truth and right that may be at any time prostrated, either by the hand 
of crime, the inevitable accidents incident to men, or by the onward wear of time." 

Such has been the rule unanimously accepted by the Courts. Since the 
disappearance of the old notion (ante, § 11 i7) that a lost document was a 
lost right, and the recognition of the principle that the rule of production 
is subject to certain excuses and exemptions, the proof of unproducible docu
ments has always been allowed to be made by recollection-testimony (in the 
absence of such copy-testimony as is otherwise required, under the rules shortly 
to be noticed). 

The proposed doctrine, that such recollection-testimony should be absolutely 
excluded, has been repudiated for judicial and official records,l although it 

§ 1267. 1 In some of the following cases 
the thing admitted was a copy, but the rule 
is laid down in general terms for •• parol" or 
"oral" evidence: ENOLA:.'1>: 1774, Kings
ton v. Horner. H. Cowper 102. 109 (Lord Mans
field. C. J.: "If a foundation can be laid that 
a record or a deed existed und wa~ aftcnmrds 

lost. it may be supplied by the next best evi
dence to be had "); U:SITED STATES: Federal: 
1806. U. S. v. Lambell. 1 Cr. C. C. 312 (war
rant); California: 1859. Ames 1>. Hoy. 12 
Cal. 11. 20 (judgment); 1863. Warfield'~ 
Will. 22 Cal. 51. 64 (probate petition): Col
orado: 1878. Hittson 1>. DaVenport, 2 Colo. 
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was for a time adopted in two jurisdictions.!! Here distinguish the impro-
169. 174; Connecticut: 1839. Davidson v. 
Murphy, 13 Conn. 212. 219; Delaware: 1852. 
Polite tl. Jefferson, 5 Harringt. 388; Florida: 
1895. Edwards v. Rives. 35 Fla. 89, 17 So. 
416 (must be clearly proved); Illinois: 1864, 
Aulger ~. Smith, 34 Ill. 534 (lost deposition: 
rccollection-evidence admitted); 1897, Gage 
r. Eddy, 167 Ill. 102. 47 N. E. 200 (deposition 
lost after filing; offeror may prove contents. 
without. re-taking the deposition); Indiana: 
1829. Jackson t7. Cullum. 2 Black!. 228 (judg
ment. etc.); 1853. Schwartz r. Osthimer. 4 
Ind. 109 (plea); 1881, Johnson r. State, 80 
Ind. 220. 221 (summons); 1886. McCullough 
~. Da\·is. 108 Ind. 292. 296, 9 N. E. 276 (title
records; .. much latitude is allowable ") ; 
1886. McFadden v. Fritz. 110 Ind. 1, 5. 10 
N. E. 120 (writ); Iowa: 1859, Higgins v. 
Reed,8 la. 298; 1864. Davis v. Strohm, Ii Ia. 
421,424.427 (bond); Kentucky: 1840. Haw
kins v. Crnig, 1 B. Monr. 27 (writ); Louisi
ana: 1841. Childress r. Allin, 17 La. 37; 
1893. Landry v. Landry, 45 La. An. 1113. 13 
So. 672 (completing a partly burnt deed by 
oral evidence); 1II aine: 1843. Gore r. Elwell, 
9 Shep\. 442; 1848. Wing r. Abbott. 15 Shep\. 
367, 373; Massachusells: 1815. Stockbridge 
r. W. Stockbridge, 12 Mass. 3ll!). 402 (act of 
incorporation of town); 1836. Sturtevant tl. 

Robinson. 18 Pick. 175. 179 (admitting a copy 
of a • scire facias' writ, loss being shown; .. it 
would be as correct to say tlla t the loss of an 
original deed should affect the grantee's title 
to land" as to exclude such proof); 1839. 
Pruden v. Alden. 23 Pick. 184. 187 (udmittillg 
II copy of a license of sale shown to be lost); 
1842, Sayles tl. Briggs. 4 Mete. 421, 423; 1842. 
Eaton 11. Hall. 5 Metc. 287. 291 (an order of 
Court directing reference to arbitrators; 
a copy admitted. on proof of loss; .. the con
sideration that a particular document consti
tutes the basis of the jurisdiction of a Court 
does not essentially vary the rule in regard to 
secondary evidence, though it ma~' require 
more care and vigilance in its application ") ; 
1851. Com. t'. Roark, 8 Cush. 210, 212 (com
plaint and warrant): 1854. Tillotson 11. War
ner. 3 Gra~' 574, 577; Michioan: 1857. Peo
ple r. Dennis. 4 Mich. 609. 617 (indictment); 
1b74. Millar v. Babcock, 29 Mich. 526. 527 
(attachment) ; 1878. Drake r. Kinsell. 38 
Mich. 232. 234: 1886, People v. Coffman, 59 
Mich. 1. 6. 26 N. W. 207; 1886, Blanchard n. 
DeGraff. 60 Mich. 107. 111, 26 N. W. 849; 
1888. Cilley t'. Van Patten, 68 Mich. 80, 83, 
35 ~. W. 831; Minnesota: 1866, Winona 
P. Huff. 11 Minn. 119, 128; 1908. Rogers P. 

Clark Iron Co .• 104 Minn. 198, 116 N. W. 729 
(Federal land-patent); Mississippi: 1850, 
Scott •. Loomis. 13 Sm. & M. 635, 641 (justice's 
docket); 11:)68. Martin r. Williams, 42 Miss. 
210.211:). sfmble; Missouri: 1827, Ravens
croft t'. Gilloney, 2 Mo. 1 (" though the record 
way IIot huve been very ancient"); 1871. 

Foulk 1>. Colburn. 48 Mo. 225. 230; 1873. 
Compton n. Arnold. 54 Mo. 147; 1884. State 
D. Schooley. 84 Mo. 447. 454 (tax-books); 
1889. Crane 1>. Dameron. 98 Mo. 567. 570. 
12 S. W. 251; Nett' Jersey: 1849. Browning D. 

Flanagin. 22 N. J. L. 567. 571 (record); North 
Carolina: 1813. Stuart 1>. Fitzgerald. 2 Murph. 
255 • capias'; 1835. Kello r. Maget, 1 Dev. 
& B. 414. 424; 18i8, Rollins v. Henry, 78 
N. C. 342.347; 1887. Mobley 1>. Watts. 98 N. C. 
284. 287. 3 S. E. 677; Pcnllsylrania: 1782. 
Morris v. Vanderen. 1 Dall. 64. 65 (lost 
survey); 1793. Todd v. Ockerman. 1 Yeates 
295. 297 (same); 1821. Wolverton D. Com., 
7 S. & R. 273. 276; 1847. Farmers' Bank 1>. 

Gilson. 6 Pa. 51, 57; Te1lncssee: 1816. Read 
v. Staton, 3 Hayw. 159 (judgment); Yermanl: 
1852. Spear r. Tilson, 24 Vt. 420. 423 (grand 
list of assessment); 1855. Brown 1>. Richmond, 
27 Vt. 583 (atUlchment); Virginia: 1832. 
Newcomb t·. Drummond. 4 Leigh 57, 60; 
Wisconsin: 1880. Wambold r. Vick., 50 Wis. 
456. 458. 7 N. W. 438. semble. 

Compare here the cases ~ited posl, § 1273. 
n .• that a proceeding for iudicial restoration 0/ 
a lost record is not the exrIusive means of proof; 
the principle is related to those of §§ 1347 
and 1660, post. and is there again referled to. 

• North Carolina: 1799. Hargett 1>. , 2 
Hayw. 76 (Moore. J.: .. It is better to suffer a 
private misehief than a pUblic inconvenience"; 
copy admissible, but oral e\'idence of a lost 
record's contents excluded); Arkansa8: 1839. 
Smith v. Dudley, 2 Ark. 60. 65 (lost or tie
stroyed record may not be proved by parol 
when it "constitutes the SIlle foundation of 
the proceeding or cause of action"; but only 
by "authenticated or sworn copy"); 1842. 
Williams r. Brummel, 4 Ark. 129. 137 (judicial 
record, not by parol, but only by certified 
copy); 1842. Fowler D. More, 4 Ark. 570, 
573 (lost record may be proved by copy; at 
least" such portions as process and the like ") ; 
1843. Bailey v. Palmer, 5 Ark. 208 (same); 
1847, Alexander v. Foreman. 7 Ark. 252 (33me) ; 
1843. 'Yallace t·. Collins. 5 Ark. 41, 48 (exe
cution; if no objection is taken. nny evidence 
admissible); 1849. Phelan ~. Bonham. 9 Ark. 
388. 393 (same for a notice); 1850. Davies t·. 
Pettit. 11 Ark. 349. 351 (lost or destroyed ju
dicial record may be established by parol; 
see quotation supra. overruling Smith v. Dud
ley, and the intervening cases); 1860, Gracie 
~. Monis. 22 Ark. 415, 418 (preceding case 
ignored; but copy of lost. record allowed); 
1870, Mason ~. Bull, 26 Ark. 164. 167 (Davies 
tl. Pettit approved); 1878, Gates ~. Bennett. 
33 Ark. 475, 489 (same); 1883, Mill r. State. 
40 Ark. 488. 495 (indictment destroyed, and 
record not restored; secondary evidence al
lowed; Eakin. J., diss.); 1886. Hallum 11. 

Dickinson, 47 Ark. 120. 125. 14 S. W. 477 
(Davies 11. Pettit approved). 
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priety of proving an oral judicial act (post, § 2450) from the propriety of 
proving a written judicial record by "oral" evidence. 

It has been repudiated for decd.~.3 Note that this permission to prove a 
written conveyance b~· " parol" evidence of its contents is a different thing 
from proving an oral or "parol" conve~'ance forbidden by the statute of 
frauds or by the" parol evidence" rule (post, § 243i);4 distinguish also the 
requirement as to the completeness of detail with which the deed's contents 
must be proved (post, § 2105), and the degree of positiveness which the 
proof must reach (post, § 2498). 

A missing negotiable instrument may also be proved by recollection-evidence.5 

In the case of a missing will, it is equally well settled that recollection
testimony is admissible.6 But here certain other requirements apply which 

'This result WIlS (ns might be inferred from Boston v. Dunbarton, 15 N. H. 201, 205 (chnr-
the historical development noted ante. § 1177) ter); 1844, Downing t'. Pickering, 15 N. H. 
at first not accepted in England; but by the end 344; 1850, Forsaith v. Clark, 21 N. H. 409, 
of the 1700s it was fully established; 1711 Scy- 417 (proprietary chnrter); 1852. Nenll~' r. 
mour'l! Case, 10 Mod. 8 ( .. The Court seemed Greenough, 25 id. 325, 330 ("Genernlly the 
of opinion that in case a deed wu~ lost by some party who is driven by the 101'5 or destruction 
inevitable accident. that there it might he of a paper ... to resort to secondary evi
proved by a copy; but in case there was no dence is confined to no particular species of 
copy, the contents of it could not be prond evidence; it may be more or less direct, or 
from the memory of those that knew the deed; merely circumstantial"); New York: 1831, 
and though it were hard for a man that had no .Jackson v. Livingston. 7 Wend. 136. 140; 
copy, to lose the benefit of his deed. yet the Pe1!1UJylrania: 1861, Miltimore v. Miltimore. 
inconveniences of admitting that sort of t'\"i- 40 Pa. 151, 154 (abstract); PMliplriTIP Ia. 
dence would be greater"; but otherwise if lands: C. C. P. 1901. § 321 (I!~e Cnl. 
the defendant had the deed, "for that in this C. C. P. § 1937); South Cf'.lOlilla: 1798, 
case the dangcr of allowing this sort of evidcnce Frost v. Drown. 2 Da~' 1~5. 138 ( .. It is 
was none at all; for if the defendant was \'ery clear that the existenr:, and loss of a deed 
wronged by the parol e\'idence, it was in his may be prc:>um<,d by a jury from cir~um-
power to set all right by producing the deed"); stances"); t"iroinia: 1895 Reusensv. Lawson. 
1721, Dalston v. Coatsworth, 1 P. Wms. 731 91 Va. 226. 21 S. E. 347 (lost deed establishl!d 
(burnt deed supplied by parol testimony); by statements against interest in a chancery 
1768, Blackstone, Con.mentaries. III, 368 answer). 
(an "attested copy may be produced or pnrol • 1861, Jenkins, J., in Hoc & McDowell v. 
evidence be gh'en of its contents"); und the Doe &: Irwin, 32 Ga. 39. 51 ("It is not evi
citations in note I, 8upra. dence of a conve)'ance by parol. It is parol 

In the United States the propri('ty of such evidence of 11 conveyance by deed, the loss or 
evidence is e\'erywhere conceded: Alabama: destruction of which has been proven "). 
1859, Short"r v. Sheppard, 33 Ala. 648, 653; Here compare the New York cases (ante, 
California: CuI. C. C. P. 1872, § 1937 (of § 1257) excluding certain admissions of parties 
private writings. "by a copy, or by 11 recital as amounting to an oral con\·eyance. 
of its contents in some authentic document, • 1809, Jones v. Fuiles, 5 !\lass. 101 (promis-
or by the recollection of a witneRs"); Connecti- sory notes); sec dtations allle. § 1197. 
cut: 1794, Kelley v. Rigl;s, 2 Root 126,128; The following ruling is peculiur: 1869, 
1867. St. Peter's Church v. Beach, 26 Conn. Austine v. People, 5r Ill. 236, 239 (copy of a 
355,359, 365; Illinois; 1887. Bush v. Stanley, confession, made two years afterward from 
122 Ill. ·106, 416 13 N. E. 2-19: Kentuckl/; recollection aloDe, excluded). 
1847, Chisholm v. Ben, 7 D. Monr. 408. 414 • ESGLAND: 1824, Davis v. Davis, 2 Add. 
(but for the mere loss of a will, as distinguished Eccl. 223, 224, 228; 1864, Wharram v. Whar
from fraudulent suppression, circumstantial ram, 3 Sw. &: Tr. 301 (pointing out the dangers 
evidence docs 110t suffice); Louisiana: 1885, of such e\;dence, but concluding that" at any 
Lane v. Cameron, 37 La. An. 250; 1901, Wil- rate" it "ought to be of a very rogent char
lett v. Andrews, 106 La. 319,30 So. 883; ilfiTt- ecter"); 1858, Brov;n 1'. Brown, 8 E. & B. 
nesota: 1889, Wakefield v. Day, 41 Minn. 876 (Lord Campbell, C. J.: .. It was the com-
344,347,43 N. W. 71; Missollri: 1820, Gip- mon case of 3 lost instrument; and parol 
son t'. Owens, 286 Mo. 33, 226 S. W. 856 (deed evidence of the contents of a lost instrument 
of adoption); New Hampshire: 1827, Colby may be received as much when it is n will 88 

o. Kenniston, 4 N. H. 262, 265; 1814, New if it were any other"); 1876, Sugden v. St. 
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§§ lli7-12S2) KINDS OF SECONDARY EVIDENCE § 1267 

must be distinguished, namely, the number of witnesses by which the contents 
or the execution must be proved (post, § 2052), the degree of positiveness 
or clearness which the evidence must attain in order to suffice (post, § 2498), 
the completeness of the details of the contents as thus evideneed (post, §2106), 
the admissibility of circumstantial evidence, including the testator's belief 
as to the contents (ante, § 271), the adrnissibilit~, of the testator's declarations 
(post, § 1734), and the conditional preference for a copy, if available, over 
recollection-testimony (post, § 12(8). 

§ 1268. Is 8. Written Copy conditionally preferred to Recollection '1 Ad
missibility of Recollection before showing Copy unavaila.ble. 'Vhether a 
copy must be offered, if available, i.e. whether a copy is conditionally we
ferred to recollection-testimony, is a question that is difficult to answer, both 
upon principle and upon precedent. . 

1. There are strong reasons on both si.d~s of the question, and there has 
been little consistenc~" of rulings even within single jurisdictions. The 
following passages expound the reasons for requiring such a preference: 

1839, AlWn., in -1 Monthly Law Magazine, 265. 267: "The argument relied Oll to show 
that a distinction exists among the various species of secondary evidence is a supposed 
equitable extension of the principle which postpones all secondary evidence until the non
production of the primary is accounted for. . .. Docs it not follow, [is the claim on this 
behalf,) as a necessary corollary from this proposition, that if certain species of secondary 
evidence be manifestly better and more likely to contain a true account of what was in the 
originnl than others, a party ought not to be allowed to resort to the latter until his incapacity 
to produce the former be demonstrated? . •. [The argument is that) a copy, the correct-

Leonards. L. R. 1 P. D. 154.238 (Jessel. M. R. : 
"Can we admit. as a matter of course. second
ary e\;dence in proof of a '\\;1\? I should have 
thought that there could he but one answer 
to that question. and had it not been for the 
doubt thrm .... n out by a very eminent judge 
in the case of Wharram v. Whnrram. I should 
have thought it impossible to argue the ques
tion. . .. The whole theory of secondary 
c\idence depends upon this. that the primnry 
e\idence is lost. and that it is against justice 
that the accident of the loss should deprive a 
man of the rights to which he would other
'l\ise be entitled. I am at a loss to discover 
any reason whatever for distinguishing be
tween the loss of a will and the loss of a deed ") ; 
1890. Harris r. Knight. L. R. 15 id. 170. 179. 

CA!'i'ADA: 1903. Stewart v. Walker. 6 Onto 
L. R .• 495. 501 (Sugden 1.'. St. Leonards fol
lowed; but some corroboration is required). 

UNITED STATES: ,1labama: 18&1. Jacques 
~. Horton. 76 Aln. 238. 245; IS86. Skeggs 
V. Horton. 82 Ala. 353. 2 So. 110; California: 
C. C. P. 1872. § 1969 (a will instrument. except 
nuncupative ... mllst be produced. or second
ary evidence of its contents be gh'en "); Dela
ware: 1843. Kearns v. Kearns. 4 Harringt. 83; 
Idaho: Compo St. 1919. § 7973 (like Cal. C. 
C. P. ~ 19(9); Illinois: 1882. Anderson V. 

Irwin, 101. Ill. 411. 415; KaIUlCUl: G. S. 1915. 
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§ 11801: },f aine: Re\'. St. 1916. c. 68. § 9 
(n lost ",ill may be proved by a copy and sub
scribing "itnesses' testimony. or by "any 
other evidcnce competent "); J.lCUlsachusella: 
1825. Clark r. Wright. 3 Pick. 66. 68; 1844. 
Davis v. Sigourney. 8 Metc. 487; Minncsota: 
Gen. St. H1l3. § 7279 (a will lost or destroyed 
or out of the State and unproducible is pro .... able 
by "parol or other evidence"); Missouri: 
1834, Graham c. O·Fallon. 3 Mo. 507; 4 Mo. 
601. 607; New Jerscy: 1863. W~'ckoff t'. 

Wyckoff. 16 N. J. Eq. 401.405; 1898. Codding
ton v. Jenner. 57 N. J. Eq. 528. 41 At!. 874; 
Xew }'ork: 1805. Jackson v. Lucett. 2 Caincs 
363. 367; 1863. Harris v. Hll.:ris. 26 N. Y. 
433; Norlh Carolina: Can. St. 1919. § 370 
(destroycd will. " there being no copy thcreof", 
may be establishcd by proof of thc "cntire 
contents"); Orc(Jon: I.aws1920. §802; Penn
sylrania: ISi8. Foster's Appeal. 87 Pa. fl7. 
75 (" Its 1058 or accidental destruction differs 
not from the loss or destruction of any other 
solemn instrument. such as a decd. note or 
hand, or a record "). Soulh Carolina: 1795. 
Potts 11. Cogdell. 1 De Sauss. 454; 1795. Le
gare I'. Ashe. 1 Bay 464; 1818. Reeves I'. 
Hcc\·es. 2 Mill Con st. 334. Tennu8ee: Shan
nOIl's Code 1916. § 3911 (if the original is 
lost or mislaid, the trial may proceed upon a 
supposed copy) ; 1897. McNeely v. Pearson. 



§ 1268 DOCUMENTARY OIUGINALS [CHAI'. XXXIX 

ness of which is sworn to by a witness who has compared it with the original is far more to 
be relied on than the mere memory of that witness as to the contents of the latter, both 
on account of the comparative imperfection of all verbal testimony, when compared \\ith 
written, and also that in such a case the utmost which any witness under ordinary circum
stances can be expected to remember of the contents of a "Titing in which he is not interested 
is that he shall have a general recollection of its leading features, but that he is not likely to 
remember conditions, limitations, or particular words used in it, which might however have 
a most material effect in altering or qualifying its meaning; so that ... [only when 
counterpart, copy, and abstrlK't fail1 he may then, but not till then, be allowed to resort to 
the dangerous and unsatisfactory proof deduced from the memory of a witness." 

1849, NISBET, J., in Doe v. Biggers, 6 Ga. 188, 199: "Now the highest degree of second
ary evidence is not required. The rule upon that point is this: When there is no ground 
for legal presumption that better secondary evidence exists, any proof is received which 

j is not inadmissible by other rules of law, unless the objecting party can show that better 
evidence was previously known to the other and might have been produced; thus SUbjecting 
him by positive proof to the same imputation of fraud which the law itself presumes when 
primary evidence is withheld." 

1856, GOLDTHWAITE, C. J., in I/arrey v. Thorpe, 28 Ala. 2.50, 262: "[The American 
weight of authority requires that) the best kind of that character of evidence which ap
pears to be in the power of the party to produce must be offered. We confess that the 
American rule appears to us more reasonable than the English; and we see great pro
priety, if there was an examined copy of an instrument in the possession of a party, in re
fusing to allow him to prove it by the uncertain memory of ",itnesses. A copy of a letter, 
taken by a copying press, would unquestionably be better e"idence of the original than 
the recollection of its contents by a witness; and the same reasons which would require 
the production of the original if in the control of the party, would operate in favor of the 
production of the facsimile or of the examined copy. But in all these cases the strength of 
the proposition consists in the fact there is secondary e,idence in its nature and character 
better than that which the party offers, and that it is in his power to produce it." 

The arguments against making any such distinction are thus set forth: 

1840, ABINGER, L. C. B., in Doe v. Ross, 7 M. & W. 102 (the question was whether an 
attested copy of a deed was to be preferred to the testimony of one who had read it): .. Upon 
examination of the eases, and upon principle, we think there are no degrees of secondary 
evidence. The rule is that if you cannot produce the original, you may give parol evidence 
of its contents. If indeed the party giving such parol evidence appears to have better 

evidence in his power which he does not produce, that is a fact to go to the jury, 
from they might sometimes presume that the e\idence kept back would be adverse 
to the party withholding it. But the law makes no distinction between one class of sec
ondary evidence and another." ALDERSON, B.: "The objection [to secondary e\'idence! 
must arise from the nature of the evidence itself. If you produce a copy, which shows 
that there was an original, or if you give parol evidence of the contents of a deed, the evi
dence itseU discloses the existence of the deed. But reverse the ease; the existence of an 
original does not show the existence of any copy; nor does pa.rol evidence of the contents 
of a deed show the existence of anything except the deed itself. If one species of second
ary evidence is to exclude another, a party tendering parol e,idenee of a deed must account 
lor all the secondary evidence that has existed. He may know of nothing but the original 
and the other side at the trial may defeat him by showing a copy, the existence of which he 
had no means of ascertaining. Fifty copies may be in existence unknown to him, and he 
would be bound to account for them all." 

-Tenn.· • 42 S. W. 165; Ulah: Compo Vermont: 1842. Minkler V. Minkler. 14 Vt. 
J ... 1917. § 7115 (like Cal. C. C. P. § 1969); 125. 127. 1868. Dudley 11. Wardner. 41 Vt. 59. 
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§§ llii-I282] KINDS OF SECONDARY EVIDEr-iCE § 1268 

1842, Professor SimQn Greenleaf, Evidence, § 84, note: "On the other hand, it is said 
that this argument for the extension of the rule confounds all distinction between the weight 
of evidence and its legal admis~ibility; that the rule is founded upon the nature ur the 
e\;dence otTered, and not upon its strength or weakness; and that, to carry it to the length 
of establishing degrces in secondary evidence, as fixed rules of law, would often tend to the 
subversion of justice, and always be productive of inconvenience. If, for example, proof 
of the existence of an abstract of a deed \\;11 exclude oral e\;dence of it~ contents, this proof 
may be withheld by the adverse party until the moment oC trial, and the other side be de
feated, or the cause be greatly delayed; and the same mischief may be repeated, through 
all the ditTerent degrees of the e\;dence. It is therefore insisted, that the rule of exclusion 
ought to be restricted to such evidence only as, upon its face, discloses the existence of hetter 
proof; and that where the evidencr.- is not of this nature, it is to be received, notwithstand
ing it may be shown from other sources that the party might have otTered that which was 
more satisfactory; leaving the weight of the evidence to be judged of by the Jury, under all 
the circumstances of the case. I • •• The American doctrine, as deduced from various 
authorities, seem:; to be this; that if, from the nature of the case itself, ... there is no 
ground for legal presumption that better secondary evidence exists, any proof is received, 
which is not inadmissible by other rules of law; unless the objecting party can show that 
better evidence was previously known to the other, and might have been produced; thus 
subjecting him, by positive proof, to the same imputation of fraud, which the law itself 
presumes, when primary evidence is wit~lheld." 

1849, LIPscmIB, J., in Lewia v. San Antonio, i Tex. 288, 315: "It is believed that the 
rule sanctioned by Greenleaf i~ more philosophical and harmonizes better with the prog
ress of the more enlightened jurisprudence of the age on the subject of the admissibility 
of evidence, that is, to curtail and limit the objections to the competency and let the 
evidence in, to go to the jury to judge of its weight or credibility. In every case where a 
party kept back a more satisfactory kind of evidence that was in his power to have produced 
and within his knowledge, it would operate strongly against such as he had otTered, of less 
certainty, \\;th the jury. This would prevent embarrassing discussions that would often 
arise suddenly, at the moment when testimony would be offered, whether it was most satis
factory and carried the most weight of any that could be afforded. The only question 
should be whether it was admissible and legal; the party offering it would take the risk of 
its being satisfactory to prove the fact for which it was otTered to the jury." 

It will be seen that the conflict of arguments is due on the one hand to the 
conceded desirability of employing a cop~· as better than mere recollection, 
and, on the other hand, to the hardship of exacting this invariably of a pro
ponent who may be put to excessive trouble to obtain such a copy. 

A simple solution, giving effect to some extent to both of these consider
ations, is the following: Let the proponent of recollection-testimony be re- V 

quired, before using it, to show that he has not within his control a copy; 
if he has not, then he may offer recollection-testimon~·; and the opponent may 
then, if there is any real dispute on his part as to the contents, put in a copy if 
one is available. This rule procures the benefit of a cop~· without putting 
an undue burden upon the proponent; for if a copy is available at all, else
where than in the proponent's own control, it is fitter that the opponent 
should have the risk and the trouble of procuring it. The rule then, briefly, 
would be: The part:· offering to prove the contents of an unavailable original 

§ 1268. I See these arguments more fu\ly ele concludes strongly against a rule of pref-
set forth in the article in 4 Monthly Law Mnga- erencc. 
aine 265, IUPTG, where the author of the arti-
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§ 1268 DOCUMENTARY ORIGINALS [CHAP. x...X."XIX 

document, must offer a copy, if he has one in his control, in preference to 
recollection-testimony. ~ 

2. Coming to the rule of law as judicially enforced, it may first be noted that 
a fallacious definiteness has often been given to the question by referring (as 
in the passage above quoted) to the " English " rule as distinguished from 
the "American" rule. There is no such distinction. The English prec
edents are divided, though the ruling in Doe v. Ross (quoted above) finally 
established a rule for one class of cases; and the American jurisdictions are 
also divided. :l\Ioreover, any such generality as "there are no degrees of 
secondary evidence " 2 is of no value, because it is not correct; for there are at 
least two or three settled distinctions in that categor~' (as the precedents in 
the ensuing sections indicate); such general remarks cannot safely be trusted 
and must be construed merely with reference to the distinction then before 
the Court. 

As to the state of thP. precedents, it is dear that the orthodox English 
doctrine did for deeds prefer a copy before recollection-testimony; 3 and the 
same preference has been recognized in proving 'Varioll.'f kinds of documents, in 
rulings hoth English and American, although it does not usually appear 
c1earl~' whether the preference is conditional on the copy being anywhere 
available or merely on its being in the proponent's control, nor whether it is 
for the opponent to show that such a copy is available or for the proponent 
to show that it is not available.4 On the other hand, it is clear that by the 

2 1833, Brown 1'. Woodman, 6 C. & P. 206 
(Parke, J. : "There arc no degrees in sec'ondury 
evidence," except perhaps for duplicate origi
nals); 1858. Fitzgerald t'. WilliaDls. 24 Gil. 
243, 345 (there are III) degrees); IS6\). Good
rich v. Weston, 102 ;\1t\S~. 362. 8emble (in gen
eral, .. there are no dcgrecsof legal distinction "); 
1875. Eliiott v. Van Bure.:, :\3 Mich. 49. 52 
("There arc no degrees of evidence, except 
where some document (must be produced in 
the originall"); ISn, Cornett v. Williams, 20 
Wall. 226. 24(i ("This Court has not yet gone 
the lellgth of the English adjudications, which 
hold without '1ualification, that there are no 
degrees in secondary evidence "). 

• Ina. Lord Mansfield, C. J., in Ludlam's 
Will, LolIt 3li:! (" If you emmot prove Il deed 
by producing it, you may produce the Counter
part; if you can't produce the counterpart, 
\'ou may produce a copy, even if you cannot 
prove it to be a true copy; if a copy cannot 
be producp.d. you may go into parol e,idence 
of the deed"); 1740, ViJliers v. Villiera, 2 
Atk. 71 (Lord Hardwicke, L. C., places coun
terpart, copy, and parol evidence in this or
der); 174-1. Omichund v. Bark('r. 1 Atk. 21. 
49 (Lord Hardwicke. L. C., places a COpy be
fore "witnesses who ha\'e heard the deed; and 
yet it is a thing the law abhors to admit the 
memory of man for c\ideIlCe "). 

For the rule requiring first a countrrpart us 
cquiMlmt to the original, sec antc, § 1233. 

• ESGLAND: 1791, Breton v. Cope, Peake 30 
(Bank of England stock-books; written copy 
required); 1810, Hhind v. Wilkinson, 2 Taunt. 
237 (license to trade during war; the register 
of licenses at the Secretary of State's office 
held 11 Ilrcferablc sourcc to the captain's rec
ollection) ; 

USITED SnTES: Federal: 1822, U. S. ~. 
Britt')n, 2 Mason 464, 468 (examined copy, 
.. if /LnY such exist and can be f'lund ". preferred 
to oral testimony; here applied to a forged 
document); 1823, Riggs r. Tayloe, 9 Wheat. 
483, 48~ (" [He] may read a counterpart, or 
if there is no counterpart, an examined copy, 
or if there should not be 1II1 examined cOPY. he 
nlUY give parol evidence of its contents"); 
1~2, Stebhins v. Duncan, 108 U. S. 32, 43, 2 
Sup. 313 (following Higgs t'. ~'a~·:oe. as to order 
of preference. and admittbg oral testimony 
of contents of a deed by one who verified a 
certified COpy not made by himself); 1899, 
Lloyd v. SUpreme Lodge. 38 C. C. A. 654,98 
Fed. 00 (certified copy of lodge by-law, prc
ferred to oral testimony); Georoia: 11>49, 
Doe v. Biggers, {j Ga. 188, 199 (copy preferred 
<'onditionally; see quotation 8upra i circum
stantial proof of contents here allowed); 
lSG7, Williams c. Waters, 36 Ga. 454. 458 
(certified eopies of eontract, preferred to orBI 
testimony); 1900. Shedden 1>. Heard, 110 
Ga. 461. 35 S. E. 707 (use of a copy of insLlrance 
application excludes iccollectioll-testimony of 
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ruling in Doe v. Hoss the Engli:;h rule has been changed, and no prefcrenc(' 
is now accorded to a COPY. for proving de<:cls and other prh'atc documents; 
and this result has been accepted in not more than a Iliinority of the Ameri
can Courts that have ruled upon tIle question; 5 although it is to be remem
bered (as appears in § 1269, post) that such rulings must be understood as 
applying usually to prh'ate documents only, and that an~' general principle 
enunciated in them ('annot ordinarily be construed to mean more than 
that. 

3. In determining what is a ('o]>]!, for the purposes of the present rule, an 
alleged copy submitted to the witness and Yerified b~' him as correct, though 
not made nor previously seen b~' him. would p('rhap~ be treated as a cop;y; 6 

though ob\'iousl~' it is not, since the witness is dependent upon his memory 
for verifying the correctness of the alleged copy, and his testimony is open 

contents); Illinois: Re\·. St. 18i4. c. lIG. 
§ 28 (where un o,"iginal conveyance. et<' .. is 
shown lost or out of the party's pow cr. and the 
record is destrO\·ed ... the Cuurt shall rccein' • 
all such e\"ident'e as Ulay ha\'e a bearing on the 
case to establish the execution or contents" 
of the conveyancc. r('cord. ctc.); 1h!l9. Har
rell r. Entcrpri:;c 1':1\'. Bank. Isa Ill. 5:3S, 5G 
N. E. 63 (after fruitless search for a record of 
a lost deed. memoranda. etc .• showing the con
tents are admissible); Indiana: IS5l:i. l\Iadi
son I. & P. R. Co. r. Whitesel. 11 Ind. 55. 5i 
(certified copy of corporation-records. preferred 
to oral testimony); 1861. Indianapolis & C. 
R. Co. r. Jewett. 16 Ind. 2i3 (sworn copy of 
corporation-records not preferred to oral testi
mony, where the seeretr.ry had refused to 
produce the original or to furnish a copy); 
Maryland: 1909. Robinson t". Singerly P. & 
P. Co., 110 Md. 382. i2 Atl. 828 (American 
rule as stated by Greenleaf. adopted); JIichi
oan: 18i5. Day r. Backus. 31 Mich. 241. 2·1.5 
(whether fresh copies of a lett('r lire preferable 
to oral testimony, not decided); 1900. Phil
lips o. U. S. Bene\'olent Soc·v. 125 l\Iich. 186, • 
84 N. W. 57 (insurance npplic'lItion filed in 
Canada; sworn or certified copy preferred; 
Montgomery, C. J .• and Hooker. J., di~s.); 
New Jersey: 1832. Smith t'. Axtell. 1 N. J. L. 
494, 498 (copy of written agreement preferred 
to oral testimony); PC1I1Isylt'ania: 18G2, 
Stevenson v. Hoy, 43 Pa. 191. 193. 19G (fac
simile press copy preferred to copy from rec
ollection); Philippine Islands: WOG, Timbol 
v. Manalo, G P. I. 254 (nuncupath'e will exe
cuted before a notary; the notary's protocols 
and archives being lost. a certi/ied ~OJlY under 
tbe notary's seal. in the executor's possession, 
was held sufficient, under Civ. C. § 1221. 
quoted ante, § 1225); Wisconsin: 1885, 
Clevelnnd t'. Burnhum. G4 Wis. a4i, 357. :J59. 
25 N. W. 407 (Imnk-bor,ks; certain stock
certifieatcs held better evidence than oral 
testiruom') . 

8 East 273, 2i9. 289 (a memorandum book of 
tr ading licenses, kept by a gO\'ernor's secre
tary. not preferred to his oral statement of a 
Iicense'8 contents); 1808. Fisher 1'. Samuda, 1 
Camp. 193 (letter; copy not preferred to rec
ollection); 1834. Doc t. Cole, G C. & P. 359 
(tablet on a church; oral ciescription allowed); 
1840, Doe r. Ross, 7 III. ,\: W. 102 (as between 
an att('sted copy of a deed and the testimony 
of one who had read the deed, no preference 
was given to the former; see quotation 8Upra) ; 

USITED ST.~TES: Alabama: 1884. Jaques 
t'. Horton, i6 Ala. 230, 24G (copy of a lost will. 
not preferable to oral testimony); Indiana: 
1858, Carpenter I'. Dame. 10 Ind. 125. 132 
(sworn copy of a bond. not preferred to oral 
testimony by recr.llection; no dl'grees .. as a 
general rule" in 8e~ond!1ry c\'idC'nce; Coman 
t·. State. 4 B1a('kf. 241. rC'lludiated); Mich-
1'oall: 18i3. E~low 1'. :\lit('hell. 26 :.\Iich. 500. 
205 (copy not preferred to oral testimony. for 
prh'ate writings not existing in countrrpart); 
"llirmcsota: 11>91. :\lillneapolis T. Co. r. 
Ximocks. 53 IIIinn. aSI. 55 :K". W. 546 (sup
posed copy of notice not prefcrred to sender's 
recollection); J/issollri: 1906. State r. Bar
rington. 189 Mo. 23. 95 S. W. 2a5. semble (letter); 
Neuo York: 1805. Jackson r. Lucett, 2 Caines 363 
367 (deed is provable orally or by copy) ; 1805. 
Tower r. Wilson. 3 Caines 1 i·1 (notice sen'ed; 
no copy huying been kept, it was proved orally) ; 
""orth Carolina: 191 i. Cniversal Oil & F. Co. 
t'. Burney. 1;4 :K". C. :1~2, 93 S. E. 912 (plain
tiff, the rcreh'cr of a lelt('f from defendant. 
pro\'ed its loss; whether the copy retained by 
defendant was not rC(luired to be called for 
by defendant. in preference to his own recol
lection-testimony. not decided). 

• 1833. n. v. Furscy. G C. & P. 81. S4 (a 
notice. Parke, J.: .. The usual way in such 
cases is to gi\"c a copy to the witness and ask 
if it is, a copy of what he Saw. I dn nnt say 
that pnrol eddence is inadmissible "); sec 
oth!!r ('U»CS post. § 1280. ';\'ht're the admissi-

• ENULAND: 1807. Kensington v. Ingli,s, bility of such a copy is considered. 
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to nearly all the possihilities of error to whieh ordinar~r recollection-testimony 
• 
IS open. 

§ 12G9. Same: (ll) Copy prererred for proving Public Records. It has 
been noted (ante, § 12(8) that the particular hardship of a rule of preference 
for copies lay in the circumstance dlat it imposed upon the proponent the 
hurden of searehing in possible places and of proving that a copy was not to 
be had. Such a hardship disappears when the original is kept in a known 
publie office, whence copies may be obtained by an~' one upon request. 

'l'llis is apparently the reason for a distinction well settled in all jurisdic
tions, namcl~', that judicial records, if in existence, must be proved by copy in 
preference to re'.'ollection-testimony.l It would seem that upon the same 
principle a copy would be preferred for proving a document of any sort in 
public ofJiclal clIstody: this is the result accepted in a majorit~· of jurisdic
tions: 2 though the contrary "iew finds some support.3 Certainly some limi-

§ 1269. 1 See the cases cited anlc, § 1215, dispensable); "tTl:ansas: 1896, Jones r. ~[e· 
and § 1244, where this is assumed. and also lindy, 62 Ark. 203, 208, 36 S. W. 22 (register 
the citations in § 1267, und the foI\(jwing cases: of mortgages testifying to contents of record 
Canada: 1!J04, H. r. Drullllllond. 10 Ont. L. not lost. excluded; proof must be by examined 
H. 546 (perjury; the indictmpnt lind judg· or certified copy); 1898. Redd r. State, 65 
ment of the other trial lIIust be el'idenced by Ark. 475, 47 S. W. 119 (certified cop~· of par· 
lin exemplified or sworn CIIPY. or cl'rtificllte of don. if availuble preferred to ofal testimony 
Bubstance under Dom. Cr. C. § 6!J1. and not of it): Ui10. Russell V. State, 97 Ark. 92, 133 
by the clerk's minute hook); C. S. 111. 1908. S. W. 188 (certified copy of public IlInd plats 
Felix r. Caldwell. 235 Ill. 159. 85 ~. E. 228 and maps. etc., preferred to oral testimony); 
(destr()~·ed probate d!'crNl evir\enccd by reI" California: C. C. P. 1872, § 1855 (for public 
ollection and the recitals of the administra· or recorded documents, a copy is nece~sary; 
tor's deed. since .. there was in existence no for documents lost or in the opponent's pos-
other w~itillg or memorandum"); N. Y.1810, session, "either a copy or oral evidence"); 
Brush r. Taggart. 7 John. 19 (sworn copy of a 1856. Brothcrton r. Mart, 6 Cal. 488 (lost re-
writ of certiorari preferred to oral evidence); corded deed; record copy preferred to other 
1815. Foster r, Trull. 12 N. Y. 456 (same. for evidence); Georoia: Rev. C. 1910, § 58W 
a writ of arrest); Pa. 1886, Otto C. Trump, (" When a record has been burned. or other· 
115 Pa. 425. 429. 8 At!. 786 (contents 01 a wise destroyed, its contents may be proved 
foreign record: a copy preferred to parol). by secondllry evidence which does not dis-

But when a copy has been offercd. the op- close the existence of oth!'r and beU!'r evi· 
IJOnent lIIay well be allow!'d to di.'pllle ils cor- denee"); Rev. C. 1910. § 5807' (011 tbe 
Tee/m'Ss by recollection·testimony without loss 01 record and original document. any ev;-
('ndellvoring to obtain anotber copy; 1866. dence I1dl1li~sihle "which does not di~dose 
Estes r. Farnhllm, 11 Minn. 423, 437 (lost the existence of other and b('tter evidenct? "); 
pleadings; incorrectneS:! of a supposed copy compare also § 5760 (examined copy preferred 
mill' be ~bown hy parol, wh!'re better evidence to oral evidence); 1873. Mobley 1'. Breed, 
is not disdos!'d by the case); COlllra: 1900, 48 Ga. 44. 47 (sworn copy of assessment-
Hhedden r. H('ard. Ga .• semble, cited ante, proceedings. pr!'ferred to oral tc:;timol1Y); 1895. 
§ 12HS. Bowden r. Achor. 95Ga. 254. 22 S. E. 254 (docu, 

The extreme phrasing in Glos V. Holmes. ment in another State; oral testimony suBi· 
228 III. 436. S1 N. E. 1064 (1907). thnt the cient, unless a certified copy were obt:}inabll'. 
correctness of n sworn copy of records of a as in tbe case of all official document); Idaho: 
tax·sale ill the county·clerk's offiee "could Compo St. 1919. § 7970 (for public recprds. or 
not be disputed by orlll evidence" lIIust be other documents in custody of a public officer. 
undl·rstood in the light of the special case; or recorded. a copy must be produc~; for 
the rllling WIIS. in l'iTect, ml're!y that where the other~, "either a copy or oral evidence ohhe con· 
originul record was in court, the sworn copy's tents"; Illinois: 1844. Williams V. Jllrrot. 6 Ill. 
mrrectness was disputable only by the original, 120, 129 (clerk's certificate of letters of admin· 
lIot by rl'<'oI\ection·tcstimony. istration, preferred to oral evidence of I\ppoint· 

• Alabama: 1881, Miller 11. Boykin, 70 Ala. ment); 1848, l\luriner r. SlIunders. 10 lll. 113. 
469. 478 (postmaster's register of nllli\-arrivn!s, 121 {sworn or certified copy of a recordQd deed. 
l·tC.; not allowed to testify (rom memoranda if available. preferr!'d to recollection); 1 ou'a: 
of the register; a sworn or a certified copy in- 1859, Higgins r. Heed, 8 III. 298, 300 (copy of 
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tations to such a general rule may well obtain, and there should be a judicial 
discretion to make exceptions, 

Where the judicial or official record is no longer in exiatence at the time 
oi trial, the reason for the rule falls away, and it should be enough to require 
the proponent to show, before using recollection-testimon~', that he has no (. 
copy within his control.4 But the iact that the record is in another juriadic-
a public record preferred to oral evidence); protocol. and the original record have disap-
1861. Horseman v. Todhunter. 12 Ia. 230. 234 peared. the following shall constitute evidence: 
(certified copy of ,'ecorded mortgage pre- 1. First. copies made by the publit.: official 
ferred to oral evidence); Louisiana: 1912. whoauthenticllted them. 2. Subsequent copies 
State v. Oden. 130 La. 598. 58 So. 351 (illegal issued by "irtue of a iudicial mandate. after 
liquor-selling; by statute the collector's <'iting the persons interested. 3. 'Those which. 
certificate of an issuance of a Federal revenue without a judicial mandate. may have been 
license WIIS admissible to prove such a license; taken in the presence of the persons interested 
the certificate held to be the" best evidence". and with their '·onsent. The foree of proof 
so that the defendant's own admissions on oi copies of a copy shall be weighed by the 
cross examination could not be asked for; courts aecording to the circumstances ") ; 
this is a most unpractical ruling; it is of the Utah: Compo L. 1917. § 7117. par. 5 (like Cal. 
kind that puts the law far away in the jUl!' C. C. P. § 1S55); Wisconsin: 1861. Sexsmith 
gle of logical unrealities. where it has noth- v. Jones. 13 Wis. 565. 568 (certified copy of 
iog to do with actual needs); Maine: 1915. record of lost mortgage preferred to oral tesu-
Inhabitants of Rumford v. Inhabitants of mony) : 1881. Johnson r. Ashland L. Co .• 
Upton. 113 Me. 543. 95 Atl. 220 (pauper sup- 52 Wis. 458. 463. 9 N. W. 464. semble (same). 
plies: testimony from recollection of entries For cases preferring the official custo-
in town treasurer's books. not received: a dian's testimony to the absence oj a record. see 
certified or all examined copy being pr"!ferred) : an/e. § 1244. 
Massachuse/lJl: 1829. Poignand t'. Smith. • Fed. 1832. U. S. t. Reyburn. 6 Pet. 352. 
8 Pick. 272. 279 (registry-copy of a mortgage 307 (privateer's commission by Government 
preferred to oral testimony); 1832. Sheldon of Buenos Ayres: sworn or certified copy from 
t. Frink. 12 Pick. 567 (oral testimony oC a the record. not preferred ~o tpstimony of one 
record's contenta: a certified transcript pre- who had seen the commission. on the facte) ; 
ferred); Michigan: 1873. Platt v. Hauer. 27 Mich. 1906. People V. Chl'istian. 144 Mich. 
Mich. 167 (exemplifieation of U. S. land-pat- 247. 107 N. W. 919 (oral testimony to a land-' 
ent. preferred to oral testimony): Montana: officer's letter. admitted. though a copy of 
Re\·. C. 1921. § W5W (like Cal. C. C. P. § 1855): the press-copy in the land office could have 
1878. Belk 1'. Meagher. 3 Mont. T. 65. 72 been had; "there are no degrees in secondary 
(ufficial copy of original title-records. preferred evidence"; no authority cited) : Mo. 1835. 
to recollection of witness as to location): Draper r. Clemens. 4 Mo. 52. 54 (copy of no-
Nerada: Re\'. L. 1912. § 5417 (like Cal. C. C. tary's register not preferred to the protest or 
P. § 1855); New Hampshire: 1827. Colby r. to his testimony): N. J. 1866. Wells r. J. I. 
Kenniston. 4 N. H. 262. 265. semble (record Mfg. Co .• 47 X. H. 235. 250 (record in a town 
of lost deed. preferred to oral testimony): c1erk's office; provable by parol ... where the 
North Carolina: 1835. Kello t. Maget. 1 Dc\,. case from its nature does not disclose the ex-
& B. 414. 424 (for bonds. records. etc.: order istence of other and better evidence": here 
of preference is a copy. an abstract recollcc- refusing to have a record made up anew): Oh. 
tion): Oregon: Laws 1920. § 712 (like Cal. 1837. Blackburn r. Blackburn. 8 Oh. 81. 83 (lost 
C. C. P. § 1855): Tennes8ee: 1808, Hampton deed: certified copy of record not preferred 
t. M·Ginni~. 1 Overt. 286. 294 (official list of to oral recollection); S. C. St. 1911. No. 
land-entries in lost books. preferred to oral 53, p. 91 (amending § 32 of St. 1907. Feb. 16; 
evidence of the entries); 1809. Reid v. Dodsoll. "records of the original books of the collector 
1 Overt. 395. 402 (copy of recorded plat. pre- uf internal revenue." showing payment of a 
ferred to surveyor's testimony. to prove an U. S. liquor tax. may be e\;denced .• by the 
alteration); Teras: 1849. Lewis r. San An- oath of anyone who may have inspected the 
tonio. 7 Tex. 288. 311 (whether a certified or same"). 
sworn copy of a lost recorded original is pre- Distinguish the principle of § 1244. ante. 
ferred to oral testimony: diseussed but not where the object of proof is not the terms of the 
decided>; 1868. Werbiskie t. McManus. 31 record. but it~ net effect. 
Tex. 110. 122. 8emble (certified copy of letters • Colo. 1878. Hittson t'. Davenport. 4 Colo. 
of administration. preferred to clerk's testi- 169. 174 (burnt iudicial rC('ords: eontents 
mony on the stundl: Porto Rico: Re\,. St. proved orally. the existence of better e\;dence 
& C. 1911. § 139:! (like Cal. C. C. P. § 1855); not appearing). 1890. Conway v. John. 14 
t 4295 (":Should the origillal instrument. the Colo. 30.23 Pac. 170 (lost files. proved orally): 
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lion would not exempt from the requirelllent or a ('opj"/' because a copy is 
i obtainable and becll~:;c the procuring a (,OP.'" j:-; no IIIore difficult than the 

procuring a perusal for recdlection-testimon,\". 
§ 1270. Same: (b) Copy of a Record of Conviction, as preferred to the 

Convict's Testjmony on Cross-examjna.tion. "'hen it is desired to pro\"e 
against a witness his condction of crime, for the purpose either of excluding 
him as incompetent b~' infamy (allte, § ,51!) or of diserediting him by the con
\"iction (ante, § 980), the object of the proof is tlle eontents of the record em
hod~'ing the judgment of con"iction. A strict application, therefore, of the 
foregoing principle (ante, § 12(9) would require the record's contents to he 
proved by a cop~' of it, and not by recolleetion-testimon~': 

1806, EI.LESBonot:GII, L. C. J., in R. Y. Ca,,/ell Carl'illioll, 8 East ii. i9: "It cannot 
seriously be argued that a record can bc pron>d by the admi~sion of any \\;tness. He 
may have mistaken what passed in court, and may have hccn ordered on his knees for a 
misdemeanor. This can only bc known by the record." 

1822, Com. v. Greell, Ii Mass. 514, 5ai: "If anything short of a record should be ad
mitted to impeach the competen!'y of a witness, it would be easy for parties accused to 
protect themselves from punishment; and it would be in most case;> impos:<ible for the 
witness attacked without previous notice to defend his reputation." 1 

But, while it may be conceded that such should be the rule as against the 
recollection-testimony of a second witness called for the purpose of proving 
the condction, it is sUl'ely a straining of technical requirements to forbid 
proof by tlll' testimon~' of the impeached witness himself, given on cross
examination. Lord Ellenborough's sober suggestion that the witness "ma~' 
ha\'e mistaken what passed in court" is a refinement of apprehension, and 
borders nearly on the ridiculous. That there is any re~1 risk of reaching an 
erroneous result by taking tlle witness' own admission against his credit, 
extracted on cross-examination, is impossible; tllere is in such a case no 
need to insist upon a copy: 

1869, Coou:Y, C .. J., in Cleml'1ls Y. Conrad, 19 Mich. 175: "We think the reasons for 
requiring record evitll'n!'c of ("onviction have very little application to a case where the 
party convicted is himself IIpon the stand and is questioned concerning it with a view to 
sifting his ehnraeter upon cross-examination. The danger that he will fnlsel~' tl'stify to 
a conviction which never took place, or that he may be mistaken abollt it, is so slight that 
it may almost be looked upon as purely imaginary; while the danger that worthless charac-

Ill. 1907. Kenncdy I). Borah. 226 Ill. 243, SO 
N. E. 767 (whcther prcliminary proof of lark 
of a certified copy of burnt re~ords of n rourt 
should bc required: not decided): 1911, 
People v. Cotton, 250 Ill. 3a8, 95 N. E. 283 
(forged entry in a chattel mortgage lIf"kllowl· 
edgcd beforc 11 justice; to pro\'c th:lt the 
justice's lost do(:kct did /lot contain Ii note of 
lL ccrtain chattel in thc mortgaged lot. the 
contents were allowed to be e\'idenced by oral 
re~ollection of thc justicc, without preferring 
11 copy made as n part of testimony before the 
mnster); S. C. 1895. Hobbs v. Bcard. 43 S. C. 
370, 21 S. E. aos (ornl ('\'idcncc of lost rec'ord'8 

cOlltcnts. ndmitted whcrc no copy appeared 
to be in offeror's power). 

• Otto t'. Trump, Pa.. Bowden v. Achor, 
Ga .. in notes 1. 2. SU71ra. 

Contra: i'a. IS0a, Young or. Gregori!!, 3 
Call. 446. 452 (record in a foreign couutry 
may be pro\'ed by depositions. etc .. without 
producing U ('opY of the- record): 1809, Had· 
field t'. Jameson, 2 Munf. 53, 70. 76, 78 (pre
ceding casc approved). 

§ 1270. I This. however. was said only of 
testimony by a sec'ond witness, and not of the 
fir8t witness' cross-examination. 
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ters will unexpectedl~' he placed upon the stand, with no opportunity for the opposite party 
to produce the re<'ord evidence of their infamy, is always palpable and imminent." 

1004, POWEIL';, J., in Stale v. Knowles, 98 Me. 429, 527 Atl. 588: "Whether to impeach 
his credibility the conviction of a witness may be proved by questioning him on cross
examination, has heen vari()usl~' decided by different judicial tribunals. Formerly, when 
conviction of an infamous crime rendered a witness incompetent, it was unh'ersally held 
that for that purpose the conviction could he proved by thc record alonc. .. In a techni
{'al sense, t hc rcmrd lIlay he the bcst evidence and the rule of primariness may require its 
pr(){\tH'tion. This gelll'ral rule, however, is of no great value unless in its application to the 
SUbjl'Ct undcr consideration, it is Ile<'essary for the intcrests of justiee to avoid error, exclude 
CalS{'hoorl, and promote the truth. It can hardly be claimed that a record of com;ction is 
any more ('onvincing to the mind, or less liable to crror, than is the \\;tness' own admission 
of the fact under oath. He may well be presumed to know what the truth is. There is 
very little possibility of his being mistakcn as to the fact of the ('onviction and none as to 
the identity of the purty convicted. He has every inducelllent of self-interest to protect 
his good nallle and reputation, and it is inconceh'able that he will falsely accuse himself. 
In many cases also the prompt and proper administration of justice requires the acceptance 
of a broader and more liberal rule of e\·idelll.'e. The opposing party frequently has no knowl
edge that the witness is to testify until he takes the stand. I t may then be too late to ob
tain a rt'Cord of his I'onviction from other courts or rountics, Of cven from distant States, 
\\ilhout delaying the trial. Even if pussible to obtain it, its produetion may be accompanied 
by great expense. Wh:.· should this burden IJe impo,.ed upon a party seeking to impeach 
the credibility of the witness, if the witness himself is willing to admit the fact sought to 
be proved? If he docs not admit it, it mu~t tlJen be proved b~' the record and the record 
is conclusive. If he docs admit it, it would secm only reasunable to explore the source 
of evidencc which is read v at hand rather than to seck for that whieh is far uway and • • 
which it may require consideruble time and money to produce, when there is apparently 
as little liability of error in thc one source of cvid"nce as in the other. Hellson is the life 
of the law. 'Cessante ratione legis ('essat ipsa fex.' 

Such, indeed, was the earlier rule, when on the 'voir dire' a witness' in
famy could be proved by his own admissions.2 But, by the end of the 1700s, 
the English Courts were discouraging, in every technical way possible, ob
jections based on the outworn rules of incon::.petency; and thus it came about 
that, while the incompetency of infamy still existed, the absolute rule was 
enforced that proof must be made by a copy of the recorcl,3 The rule thus 
established was usually made applicable also (except where statute had ex
pressly intervened) for the purposes of discrediting a witness, after the 
statutory reforms under which infamy ceased to disqualify; though the 
reasons for treating with disfavor such a method of excluding a witness had 
little force for the mere process of discrediting him.4 

21787. R. v. Priddle, Leach Cr. L .. 3d cd.. of the record of conviction ready to produce in 
1,382 C" being examined on the' voir dire '. he Court "): 1806. R. v. Castell Careinion, 8 East 
acknowledged" a conviction. and was ex- i7; 1817. Ellenborough. L. C. J., in R. ~. Watson 
eluded); 1791, R. v. Edwards. 4 T. R. 440 2 Stark. 116, 151 (" When a crime is imputed 
("whether he had not stood in the pillory for to a witness of which he may be convicted by 
perjury"; allowed. and witneES rejected). dlle ('oursc of law, the Court know but one 
Therc had been an earlier ca8e to the contrary: medium of proof. the record of conviction"); 
1699. R. r. Warden of the Fleet. 12 Mod. 337. 1852, Crcsswell. J .. in Ma(·donnelll·. Evans, 11 
341. C. B. 930, 935. 

, 1 i(i.'3. Buller. Trials at Nisi Prius, 292 • In some Courts, however. the distinction 
(" Note: thl' party who would tuke advantage is made; see the cases infra in Arkansas and 
of this exception to a witness must havc 1\ copy Tcnnc~sce. 
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The result is that three types of rule now obtain in the different jurisdic
tions: 5 (1) the requirement of a copy in all cases; (2) the allowance of an 

• In the following list the various statutes 
and decisions arc collccted: rulings dealing 
with ~uch quibbling and evasive questions as 
"whether he had been in jail" are included 
here i statutes not here quoted (though cited) 
are quoted anle. § 488: the statutes which 
allow a clerk's certificate. summarizing the 
record, involve the principles oC U 1678, 2110, 
p061. but are noted here 

ENGLAND: 1851. St. 14 &; 15 Vict. c. 99. 
t 13 (record oC conviction or acquittal is 
provable by the clerk's certified abstract)· 
1854. St. 17 &; 18 Viet. c. 125. ,25 (" A witness 
in any cause may be questioned as to whether 
he has been con\'ie!ed oC any Celon:; or mis. 
demeanor. and upon being so questioned. if 
he either denies the Cact or refuses to answer. 
it shall be lawCnl for the oPlJOsite party to 
prove such conviction: and a certificate con· 
taining the substance and effect only (omitting 
the Cormal part) of the indictment and con
viction for such offence". signed by the derk 
or other custodian, shall suflke. "upon proof 
of the identity oC the pcr~oll"): 1865. St. 28 
Viet. e. 8. U 1. 6 (extended t.o criminal cases) ; 
191a. Mash v. Darley. (1914J 1 K. B. 1 (bas. 
tardy; prior conviction Cor carnal intercour~e. 
evidenced by a police officer who had been 
present at the trial). 

CANADA: the following statutes arc like 
the English St. 1854. varying only as to the 
kind of crime (anlc. § 986) thus provable: 
Dom. R. S. 1096. c. 145. E\·id. Act § 12 (sub. 
stituting "any offence"): St. 1909. 9 Edw. 
VII. c. 82. § 101 (liquor license act: previoud 
convictions provable" by the production oC a 
certificate under the hand oC the convicting 
justices or police magistrate or oC the clerk 
of the peace. without prooC of his signature or 
official character. or by other satisfactory e\·i· 
dence "): Alta. St. 1910. 2d sess .• Evidence 
Act. c. 3. § 22 (like Eng. St. 1854. c. 125. 
§ 25): B. C. Re\·. St. 1911, c. 78. § 18; N. Br. 
Conso!. St. 1903. c. 127. § 18,46. § 22; Newf. 
Conso!. St. 1916. c. 91. § 10: N. Se. Rev. St. 
1900. c. 163. § 45: Onl. Rev. St. 1914. c. 76. 
§ 19; 1897, c .. 73. § 19 (substituting "crime" 
for "Celony or misdemeanor"): 1910. R. v 
Graves. 21 Onto 329. 346 (under St. 1909. 9 
Edw. VII. C. 82. § 101. held that "the oral 
evidence oC bystanders" was not sufficient): 
P. E. 1. St. 1889. c. 9. § 18, St. 1907. 7 Edw. 
VII, c. 3. § 25 (liquor offences; prior con~;c. 
tion provable by magistrate's certificate. 
"or other aatisfactory evidence ") : Saak. 
Rev. St. 1920. C. 44. § 35 (like Eng. St. 1854. 
c. 125. § 25): 1917, R. t·. Taneley, 38 D. L. R. 
:i39, Sask. (illegal sale of liquor i prior comic. 
tion for the same offence in the same court. 
held sufficientl)· e\;denced by the magistrate's 
minutes. verified by the clerk, without Ina· 
ducing "either the Cormal conviction or a cer· 

tificate of the cOIl\;ction" i though the Liquor 
Act § 59 refers to the latter modes only); 
Yukon: Conso!. Ord. 1914. C. 30. § 4a (like 
Eng. St. 1854, c. 125. § 25. substi tuting "any 
crime"). 

UNITED STATES: Federal: 1834. U. S. v. 
Woods. 4 Cr. C. C. 484. 486 (allowed on cross
examination, but not by other testimony); 
1893. Baltimore &: O. R. Co. 1:. Rambo. 8 
C. C. A. 6. 59 Fed. 75 (prooC oC the oral plea 
oC guilty by one present in court at thc time. 
excluded); 1906. Dise t'. U. S .. 144 Fed. 374. 
C. C. A. (for disqualification oC a witness. a 
copy of the record is necessary; here applied 
for Indian Territor.\·): 1921. HanO\'er Fire 
Ins. Co. v. Dalla\·o. 6th C. C. A .• 274 Fed. 
258. 266 (cross-examination oC the witness to 
his former conviction allowed. but lIot extrin· 
sic testimony. excppt a copy of the record); 
Alabama: Code 1907. § 4009 (" A witness may 
be examined touching his conviction Cor crime. 
and his answers may bl< contradicted by other 
evidence "); 1882. Baker V. Trotter. 73 Ala. 
277. 281 (question not aliowed); 1893, Thomp
son 11. State. 100 Ala. 70. 72 (same); 1895. 
Murphy t'. State. 108 Ala. 10. 18 So. 557 
(record required) ; 
Ala8ka: Compo L. 1913. § 1501 (like Or. Laws 
ll}ZO. § 863) ; 
Arka7t8a3: Dig. 1919. § 4187 (a conviction 
"may be shown by the examination oC e ",;t
ness or record of a judgment "); 1886. Scott 
v. State. 49 Ark. 156. 158. 4 S. W. 750 (ob
jection to competency; judge's report of con· 
victions. excluded); 1893. Southern Ins. Co. 
t·. White. 58 Ark. 277. 279. 24 S. W. 425 (ob
jection to competenc~'; production required) ; 
1899. Cash 11. Cash. 67 Ark. 278. 54 S. W. 744 
(witness' admission on the stand. sufficient); 
1902. Vance v. State. 70 Ark. 272, 68 S. W. 
37 (to prove disqualification. and not merely 
impeachment oC credit. the record·copy must 
be produced. the witness' admission not suffic· 
ing; the statute not appl);ng to proof of a 
disqualif~;ng crime; Riddick. J .. diss.); 1906. 
Thrash 11. State, 79 Ark. 347. 96 S. W. 360 
(Vance v. State followed). 1911. Turner r. 
State. 100 Ark. 199. 139 S. W. 1124 (rule of 
~T anee v. State affirmed): 
California: C. C. P. 1872. § 2051 ("it may be 
shown by the examination of the witness. or 
the record oC the judgment. that he had been 
com;cted of a felony"); 1870, People V. Rein· 
hart. 39 Cal. 449 (question not allowed); 
1870. People V. McDonald. 39 Cal. 697 (same) ; 
1874. People t'. Manning. 48 Ca!. 335. 338 
(rule not applicable to a question about an 
arrest); 1886. People v. Rodrigo. 69 Cal. 606. 
11 Pac. 481 (question allowed) ; 1895. People V. 

Dillwood. CuI. • 39 Pac. 439 (question 
allowed) ; 
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admission on cross-examination of the witness to be impeached, but the 
requirement of a copy or an abstract when proof .i8 made by another witne8.~, 

C%rlU/o: Compo St. 1921. § 6555 (quoted 
ante. § 488) ; 
Columbia (Dist.): Code 1919. § 1067 (a con
viction may be proved .. ei ther upon the crOSB
examination of the witness or by e\;dcnce 
• aliunde'; it shall not be necessary to produce 
the whole record of the proceedings contain
ing such conviction. but the certificate. under 
seal. of the clerk of the court wherein such pro
ceedings were had. stating the fact of the con
,·iction and for what cause. shall be sufficient ") ; 
P/orida: 1900. Squires v. State. 42 Fla. 251. 27 
So. 864 (allowed. on cross-examination): Re,·. 
G. S. 1919. § 2706 (no conviction. except for 
perjury. shall disqualify; but" such coO\;c
tion may be proved by questioning the pro
posed witness. or if he deny it. by producing a 
record of his conviction ") ; 
Georgia: 18ia. Johnson t·. State. 46 Ga. 118 
(record-copy required); 1888. Doggett v. 
Simms. 79 Ga. 257. 4 S. E. 909 (the transcript 
must include the accusation or indictment); 
1896. Killian v. R. Co .• 97 Ga. 727. 25 S. E. 
384 (rpcord required); 1898. Huff t·. State. 104 
Ga. 384. 30 S. E. 868 (indictment: record re
quired); 1921. Swain v. State. 151 Ga. 375. 
107 S. E. 40 (under Ch·. C. 1910. § 5i48. 
com·iction must be e,·idenced by the record. 
not by cross-examination) ; 
Hawaii: Hev. I,. 1915. § 2617 (" A ~;tness 
may be questioned as to whether he has been 
convicted of any in dicta hie or other offence" ; 
the remainder substantially like Eng. St. 
1854. c. 125); § 2IJ03 (conviction or acquittal 
of an offence may be e,·idenced by a certificate 
of substance. made by the official custodian of 
the records and accompanied by e,·idence of 
identity) ; 
Idaho: Compo St. 1919. § 8038 (like Cal. C. 
c. P. § 2051) ; 
llIinnu: Rev. St. 1874. c. 51. § 1 (quoted 
ante. § 488; applies only t.o civil proceedings) ; 
c. 38. § 426 (con,;ction of crime "may be 
shown" in criminal cases; no method stated) ; 
1882. Bartholomew r. People. 104 Ill. 601. 
606 (COpy required in criminal cases; "at 
least the caption. returning of the indictment 
into open court by the grand jury. the indict
ment and arraignment ", are essential; thus. 
a mittimus with a copy of the judgment. given 
to the jailer. arc insufficient); 1897. Gage v. 
Eddy. 167 Ill. 102.47 N. E. 200 (testimony by 
another witness. allowed); 1904. McKe,"itt 
~. People. 209 111. 180. iO N. E. 693 (copy of 
record required in criminal cases); 1906. 
O'Donnell v. People. 224 Ill. 218. 79 ~. E. 
639 (Bartholomew v. People followed); 1908. 
Clifford v. Pioneer Fireproofing Co.. 232 Ill. 
150. 83 N. E. 448 (in a ch·il case. a copy is not 
required, but" unless admitted by the witness 
or the party". enough mUllt be proved "to 
ehow the jurisdiction of the court and a con-

viction". even where a copy is used); 1921. 
People ~. Cardinelli. 297 Ill. 116. 130 N. E. 
355 (questions to witness as to plea of guilty 
to charge of robber~·. held improper) ; 
Indiana: 1E>7i. Farley". State. 57 Ind. 333 
(excluded on cross-examination; y~t left doubt
ful); 1909. Dotter 1'. State. li2 Ind. 35i, 88 
N. E. 689 ('. If answered affinnath·ely. what 
good ground can there he for demanding the 
record?" repudiating the doubt in Farley v. 
State. supra) ; 
Indian Ter. 1898. Williams 1'. U. S .. 1 Ind. Terr. 
560. 45 S. W. lllJ (record required); 1904. 
Bise r. G. S .• 5 Ind. T. 602. 82 S. W. 921 (rec
ord required. to disqualify the witness; other
wise for mere impeachment) ; 
Iowa: Code 1897. § 4613. Compo Code. § i320 
(" A witness may be interrogated as to his pre
vious cOIl\;ction for a felony. But no other 
proof is competent except the record thereof"); 
KaMas: 1886. State c. Pfefferle. 36 Kan. 90. 
92. 12 Pac. 406 (record not necessary); 1891. 
State r. Probasco. 46 Kan. 310. 2IJ Pac. i49 
(cross-examination allowed): 1921. Cole v. 
Drum. 109 Kan. 148. 197 Pac. 1105 (on denial 
of the fact of ('onviction upon cross-cxl1mina
tion. proof by the copy of the record is made 
ordinarily later, unless the trilll Court pennits 
it during the cross-examination): 
Kentucky: C. C. P. 1895. § 597 (conviction 
may be shown" by the examination of a wit
ness or record of a judgment .. ): 1892. Bur
dette l'. Com .• 93 Ky. is. 18 S. W. 1011 ("pre
vious conviction could not be more safeh· and 
satisfactorily shown by record evidence than 
by admission of the person himself who was 
convicted "); 1901, Wilson 11. Com.. Ky. 
-. 64 S. W. 457 (ailowed on cross-examina
tion. in criminal cases); 1901. Mitchell v. 
Com.. Ky. • 64 S. W. 751 (same); 1916, 
Blair t'. Com .• lil Ky. 319. 188 S. W. 390 
(former con,·iction not proved by a full copy 
of the record. excluded) ; 
Louisiana: 1824. Castellano v. Peillon. 2 
Mart. N. s. 466 (outside testimony excluded) ; 
1900. State t'. Robinson, 52 La. An. 541. 27 
So. 129 (question to the witness himself. allow
able); 1903. State v. McCoy. 109 La. 682. 
33 So. iaO (l\·hether he had been con\;eted and 
sent to the penitentiary, aIlowed) ; 
Maine: 1904. State 11. Knowles. 98 1\11.'. 429, 
57 At!. 5S8 (cross-examination to con\;ction. 
allowed. as an application of common-law 
principles) ; 
Mary/and: Ann. Code 1914. Art. 35. § 6 
(the whole record need Tlot be produced. but 
only a certificate under seal); 1885. Smith 
v. State. 64 Md. 25 (whether he had ever been 
confined in jail. aIlowed); 1894. McLaughlin 
v. Mencke. SO Md. 83. 30 Atl. 603 (question 
as to conviction. allowed); 1902. Gambrill 
v. Schooley. 95 Md. 260. 52 At!. 500 (allowed. 
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this rarely by common-law decision, but widelJ' by statute; (3) the allow
ance of recollection-testimony either from the witness to be impeached or 
(rom another, this rarely, and by statute only. 
on cro~s-examination); 1905. Deck v. Balti
more & O. R. Co .. 100 Md. 168. 59 At!. 650 
(what there was in the witness' record that. led 
an officer to arrest him. not ullowed on cross
examination; "the proper evidence of such 
com-ictions should ha\'e been produced"; 
no authority dted) ; 
lI/assachusc/la: 1769. Advocate-General v. 
Hancock. 1 Quincy 461 (record required); 
1822. Com. r. Green. 17 Mass. 514. 537 (sec 
quotation supra); 1855. Com. r. Quin. 5 
Gray 479 (record required); 1868. Com. v. 
Gorham. 99 Mass. 420. 421 (the record must 
include the final judgment. because the ver
dict ma\' havo been set. aside); 1894. 

• 

Com. v. Sullivan. 161 Mass. 59. 36 N. E. 583 
(whether he had been in jail in Essex Cuunty; 
excluded); 1900. O'Brien r. Keefe. 175 Mass. 
274. 56 N. E. 588 (upon a promise of late 
producing the record. the witness ma~' he 
asked' de bene' to identify him); 1907. Com. 
1'. Walsh. 196 Mass. 369. 82 N. E. 19 (the com
mon law rule of this State. not permitting the 
com-iction 1.0 be proved oraUy by a witness. 
applies equaUy to a defendant testifying on 
cross-examination; prior practice and rul
ings fol\owed); 1920. Com. v. Homer. ~35 
Mass. 526. 127 N. E. 517 (Com. v. Walsh fol
lowed) ; 
ltIichioan: 1867. Wilbur v. Flood. 16 Mich. 
44 (copy nocessary for outside witness. but 
not for cross-examination; foUowed in en
suing cases); 1869. Clemens t'. Conrad. 19 
Mich. 170. 174 (sec quotation supra); 1870. 
Dickinson t·. Dustin. 21 Mich. 565 (here the 
record of an attorney's disharment was tech
nically defective); 1882. Driscoll to, People. 
47 Mich. 416. 11 ~. W. 221; 1886. People 
~. Mausaunau. 60 Mich. 15. 21. 26 N. W. 797; 
1890. Helwig v. Lascowski. 82 Mich. 621. 46 
N. W. 1033; Compo L. 1915. § 157!l6 (justice's 
certificate of conviction. admissible); 1903. 
Pratt v. Wickham. 133 Mich. 356. 94 N. W. 
1059 (allowed on cross-examination); 
ltIinneaota: Gen. St. 1913. § 8504 (quoted 
ante. § 488); 1888. State V. Curtis. 39 Minn. 
359. 40 ~_ W. 203 (statute applied); 1908. 
State 11. Gordon. 105 Minn. 217. 117 N. W. 
483; 
ltlissisaippi: Code 1906. ~ 1923. Hem. § 1583. 
§ 1746 (cross-examination allowable; Quoted 
an/e. § 987); 1897. Jackson 1:'. State. 75 Miss. 
145. 21 So. 707 (question allowed) ; 
lIfissouri: 1854. State t'. Edwards. 19 Mo. 
675. 676 (record required); 1878. State v. 
Rugan. 68 Mo. 214 (same); 1883. State v. 
Lewis. 80 Mo. 110. III (that the witness had 
been seen in the penitentiary as a convict. 
excluded); 1885. State r. Rockett. 87 Mo. 
666. 669 (the record is the only e\'idence); 
1890. State v. Brent. 100 Mo. 531. 13 S. W. 

.-

874 (excluded; on cross-examination); 1890. 
State V. Miller. 100 Mo. 606. 621. 13 S. W. 
1051 (whether he had been in the peniten. 
tiary; record not required; preceding rulings 
ignored); 1893. State v. Taylor. 118 Mo. 153. 
24 S. W. 449 (cross-examination allowed. "for 
the purpo8C of honestly discrediting him"); 
1894. State v. Pratt. 121 Mo. 566. 26 S. W. 
556 (similar); 1894. State v. Martin. 124 Mo. 
514. 28 S. W. 12 (qullstion as to number 0: 
times in jail; record not required); Rev. 
St. 1919. § 5439 (conviction is provable" either 
by the record or by his own cross-examination" ; 
quoted ante. § 488); 1905. State 11. Reusack. 
189 Mo. 295. 88 S. W. 21 (st.'1tute applied); 
1905. State 11. Forsha. 190 Mo. 296. 88 S. W. 
754 (arter the \\-itness' admission of com-iction 
for common assault. the State was allowed to 
show a conviction for assault with intent to 
kill); 1905. State v. Sph·ey. 191 Mo. 87. 90 
S. W. 81 (rule applied to a defendant cross
examined); 1905. State 1:'. Woodward. 191 
Mo. 617. 90 S. W. 90 (if the witness denies 
the conviction. the record.copy must be pro
duced. if further proof is desired); 1920, 
Stack ,.. General Baking Co.. 283 Mo. 396. 
223 S. W. 89 (excluding a copy of the record. 
where witness admits the conviction; un
sound; this is a misapplication of the principle 
of § 2591. post) ; 
Montana: Re\·. C. 1921. § 10668 (like Cal. C. 
C. P. § 2051); § 11603 (com'iction may be 
proved by the record .. or by his examination 
as such witness"); § 11120 (liquor of
fences; fonner conviction within the St.ate 
provable by .. the journal entry of judg· 
ment. or the docket or judgment-roll, or 
other proper court record "); 1895. State v. 
Black. 15 Mont. 143.38 Pac. 674 (undecided); 
1920. State IJ. Smith. 57 Mont. 563. 190 
Pac. 36 (sedition; cross-examination of wit
ness to prior com'iction for sedition. allowed) ; 
Nebraska: Rev. St. 1922. § 8848 (like la. Code 
§ 7320); 1902. Leo r. State. 63 Nebr. 723. 
89 N. W. 303 (questions held improper on 
the facts. because of abuse of the rule); 1910. 
Johns v. State. 88 Nebr. 145. 129 N. W. 992 
(accused taking the stand may be questioned) ; 
1921. Denker v. State. 106 Nebr. 779. 184 N. 
W. 945 (similar) ; 
New Hampshire: 1862. Smith v. Smith. 43 
N. H. 536. 538 (whether a witness had been 
bound over to appear on a charge of perjury; 
not allowed) ; 
New Jersey: Compo St. 1910. Evid. § 7 (con· 
\'iction may be proved by .. examination of 
such witness or otherwise". and he may be 
contradicted); 1899.11rowlI 1:'. State. tl2 N. J. L. 
tlUU. 42 Atl. 811 (statute applied); 1904. 
State v. Fox. 70 N. J. L. 353. 57 Atl. 270 (the 
witness may be asked as to cOn\-!~tion of any 
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The second form is the only proper one, and now obtains in the majority 
of jurisdictions. 

other crime .. withoutspecifyillg time orplace") ; 
1905. State v. l\Ion t. 62 N .. J. L. 3C>5. 65 A tl. 
259 (statute applied); 1909. Hill r. Maxwell. 
77 N. J. L. 766. 73 Atl. 501 (8tatute applied to 
allow the question to t he witness himsclf); 
1916. State r. Rombolo. 1:>9 N .. J. L. 5U5. 99 
At!. 434 (COpy of entire record is admissible. 
subject to instructions) ; 
.... eu· Mr:r.ico: Annot. St. lIll5. § 2179 (sub
stantially like Eng. St. 1&')4); 
New York: 1816. People t'. Herrick. 13 John. 
S!!. &1 (question not allowed. but chiefly on 
account of the privilege against self-disgrace) ; 
181 i. Hilts t·. Colvin. 14 John. 182. 1&1 (eyen 
where the record has been burnt. oral cvidence 
is inadmissible where a certificate of its tenor 
was required by law to be filed in the court of 
Exchequer); 1862. Kewcomb r. Griswold. 24 
N. Y. 299 (record necessary); ISiO. Heal v. 
People. 42 ~L Y. 273. 281 (whether he has been 
.. in jail. th" penitentiary. or the State prison ". 
admissihle; as to haying been com·icted. "a 
different rule may perhaps apply"); 8t. ISii. 
C. P. A. 1920. § 350 (in civil or criminal ca8CS. 
the conviction may be prm'ed "either 
by the record or by his cross-examina
tion"); 1881. Perry v. People. 86 N. Y. 
353. 358 (oral question as to conviction im
proper; but if not objected to because the 
record should be produced the answer is 
receivable); P. C. 1881. Cons. I,. 1909. 
Penal. § 2444 (" [The conviction may be 
pro\'edJ either by the record. or his cross-cx
amination "); 1883. People v. Noelke. 94 N. Y. 
137. 144 (question on cross· examination al
lowed); 1889. Spiegel t •• Hayes. 118 N. Y. 660. 
22 N. E. 1105 (same) ; 1912. People to. Cardillo. 
207 N. Y. 70. 100 N. E. 715 (the accused's 
confessions out of court are not admissible 
to show prior convictions of crime; the Code 
prescribing the only permissible modes) ; 
Ohio: 1870, Wroe v. State. 20 Oh. SL 471 
(le!t undecided) ; 
Oklahoma: 1898. Asher v. Terr .• 7 Oklo 188. 
M Pac. 445 (whether the witness had been in 
jail. allowed); 1899. Hyde v. Terr .• 8 Oklo 69. 
56 Pac. 851 (allowed on cross examination) ; 
Oregon: Laws 1920. § 863 (like Cal. C. C. P. 
§ 2051) ; 
Pen7lllylrania: 1909. Com. ll. Racco. 225 Pa. 
113. 73 At!. 1067 (de!endant allowed to be 
questioned as to former convictions; and a 
police officer allowed to testify to the defend
ant's admission thereof. to impeach his de
nial) ; 
Philippine Islands: C. C. P. 1901. § 342 
(like Cal. C. C. P. § 2051) ; 
Porto RI:co: Rev. St. & C.1911. §§ 1526. 6276 
(like Cal. C. C. P. § 2051) ; 
Rhode Island: 1892. State r. Ellwood. 17 R. 1. 
763. 768. 24 Atl. 7S2 (allowable on cross·ex
amination) ; 

SOl/th Carolir.a: 1903. State v. WiIIiamson. 
65 S. C. 242. 43 S. E. 67 I (Clemens v. Conrad. 
Mich .• followed; here applied to a question 
about an indirtment) ; 
Tcr/nCSscc: 1!S95. Boyd t. State. 94 Tenn. 505. 
29 S. W. !l01 (record required. where the wit· 
ness is to be excluded. not merely discredited) ; 
lo9G. Moore v. State. UG Tenn. 209. 33 S. W . 
100G (record required) ; 
Texas: 1904. Gulfe. & S. F. R. Co. r. Johnson. 
98 Tex. i6. SI S. W. 4 (reporrl reouired: and • 
this must indude the sentence. not merely 
the judgment on the vcrdict); 1(106. Grabill 
V. Statc. Tex. Cr. • Ui S. W. 1046 (for 
disqualifying a witness. a copy of the record is 
required; but for impeachment. his answer on 
cross-examination suffices); 190i. Fannin r. 
State. 51 Tex. Cr. ·11. 100 S. W. 916 (defend
ant's oral extra-judicial admission of convic
tion. excluded): 1918. Marshall r. State. 82 
Tex. Cr. n:?:l. :WO S. W. S36 (a questioning of 
accused as to prior conviction to disqualify. 
held on the facts to wah'e the necessity for 
producing written e\'idence of the pardon to 
restore ('olllpetency) ; 
Utah: Compo L. 191i. § 7J41 (like Cal. C. 
C. P. ~ 20(5) ; 
Vermont: 189i. State v. Slack. 69 Vt. 480. 
38 At!. 311. semble (record required); 1902. 
McGovern t·. Hayes & Smith. 75 Vt. 104. 53 
At!. 326 (allowable on cross-examination); 
Washington: IS93. State V. Payne. 6 Wash. 
563. 568 (record required); R. & B. Code 
1909. § 2290 (may be shown "either by the 
record thereof. or a copy of such record duly 
authenticated by the legal custodian thereof. 
or by other ('ompetent e\·idence. or by his 
cross-examination "): 1912. State r. Stone. 
66 Wash. 625. 120 Pac. 76 (under Crim. Code 
1909. § 37. Rcm. & Ball. Code. § 2290. the 
witness may be cross· examined without pro
'ducing the record-copy; .. the rule stated in 
State v. Payne is no longer applicable ") ; 
1912. State V. On'rland. 68 Wash. 566. 123 
Pac. 1011 (same); 
West Viroinia: 1902. State t·. HiIl. 52 W. Va. 
296. 43 S. E. 160 (conviction may be proved 
by the ?itness· answer; in any casc. the fact 
of having been in the penitentiary may be 
proved without the record-copy); 
Wisconsin: Stats. 1919. § 4073 (quoted ante, 
§ 488); 1859. Kirschner V. State. 9 Wis. 140. 
144 (record required); 1879. Ingalls V. State. 
48 Wi!. 647. 654. 4 No W. 785 (same); 1881. 
McKesson v. Shelman. 51 Wis. 303. 311. 8 
N. W. 200. semble (same); 1900. Shafer V. 

Eau Claire. 105 Wis. 239. 81 N. W. 409 (al
lowed on cross examination. but the time and 
place "lUst he specified; this is merely a per-
version of the rule of § 1025. ante); 1902. 
Cullen v. Hanisch, 114 Wis. 24. 89 N. W. 900 
(question 3S to the mere fact of being in jail. 
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Where, for the purpose of discrediting, a judgment in a civil suit could be 
proved, it would seem that a similar rule should by analogy apply.6 

§ 1271. Same: (c) Copy of Foreign Statutory Law, as preferred to Recol
lection-Testimony. The process of proving a foreign law raises a number 
of interesting questions of principle, not always sufficiently discriminated. 
Some of these have already been noticed, the experiential qualifications 
necessary for a witness (ante, § 5(4), the necessity of personal knowledge by 
the witness (ante, §§ 668, (390), and the exemption from the rule requiring 
production of the original (ante, §§ ~13, 1218). Others involve subsequent 
principles, the admissibility, un'der exceptions to the Hearsay rule, of 
certified copies (post, § 1(80), 'of official printed volumes (post, § 1(84), of 
private reports of cases (po,~t, § 170:3), and of legal treatises (post, § 1697), 
the effect of the Opinion rule (post, § 1953), the presumption as to the nature , 
of an unproved foreign law (post, § 2536), and the part of the tribunal-
judge or jury to whom evidence is to be offered (post, § 2558): 

The particular question here is whether the evidence of a foreign "written 
law" should be presented in the shape of a copy or merely by recollection
testimony of one qualified to know it. 

That the" unwritten law", i,e. a customary law or a judicial decision, may 
be proved by the later mode has never been questioned. But on the prineiple 
already noted (allte, § 12(9), when the law to be proved is a statute, the pre
ferred mode of proof would be a copy of the literal terms of the alfie-wi record, 
Is there any reason why the principle should suffer any modification in the 
present class of cases? 

The argument in the negative is presented in the following passage: 

1844, PA'ITESON, J., in Baron de Bode'" Caac, infra,' "I quite agree that a lI.'1tness con· 
versant lI.ith the law of a foreign country may be asked what in his opinion the law of that 
country is. But I cannot help thinking that, as soon as it appears that he is going to 
speak of a written law, his mouth is closed. . .. The general rule is not denied, that when 
the conteMs of a written instrument are to be pro\'ed, the instrllment itself should be pro
duced, or, when the instrument from its nature is provable by an examined copy, then such 
examined copy. I cannot see why the rule should not be the same in the case of a foreign 
written law. . .. I think the rule would be just the same if the question related to the 
French code as existing at this moment. If a witness were asked what the law now is with 
respect to a bill of exchange in France, and were immediately cross-examined as to whether 
that law was not in writing, and answered that it was, I think a copy of the law must be 
produced." 

excluded); 1903, PllulBon ~. State, 118 Wis. 
89,94 N. W. 771 (oral testimony to conviction 
is under the statute allo"'ed only on cross
examination). 
Wyoming: 1921, Anderson D. State, 27 Wyo. 
345, 196 Pac. 1047 (" oral testimony, except on 
admission by the witness on cross-examina.
tion, is not admissible ") ; 

For the question whether identily oj name 
suffices, without other e\-idence of identity 
of persons, see post. ~ 2529. 

• 1862, Hcnman ~. Lester, 12 C. B. N. 8. 7iG 

(Question to party to discredit him 88 to losing 
a former civil suit; Byles, J., was for e:rclusion, 
because the record should be produced, the 
statute not affecting this sort of case; Willes & 
Keating, JJ., were for admission both in this 
cllSe and that of 11 prior conviction, because 
either the person admits the judgment, which 
should suffice, or he denies it, when, Ilpart from 
statute. he cannot be contradicted upon a 
collateral mlltter). 

Compare the rules ante, n 1244 and 1256. 
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But the answer to this is clear. It may be conceded that, if the question 
were purely and simpl~' directed to the contents of a specific statute, the 
proof should be by copy of its terms. But in the usual case this is not the 
question; the inquiry is as to the state of the law at the present time or at 
a given time past. This- inqui~' can be answered only by taking into con
sideration the appropriate statute, -if any, the pre-cxisting rule of custom or 
judicial precedent as affected by the statute, the validity of the statute under 
some possible constitution, and the actual effect of the statute as' determined 
by prior and subsequent judicial application of the constitution and by 
judicial construction of the statutory words. In short, an answer as to the 
state of the law at a given moment can never be a mere reproduction, offered 
in place of a copy, of statutory words; it is a statement (ante, § 1242) of 
a net fact separate frem the words of a statute, and involving many consider
ations in which the words of a statute are but a singie element. The accept
ance of a mere copy of the statute, far from securing greater accuracy, would 
on the contrary tend rather to mislead, b;y ignoring these other material 
elements. This view of the question was expounded in masterly opinions 
in Baron de Bode's Case: 

1844, Baron de Bode's Ca.,e, 8 Q. B. 250. DEN~!AN, L. C. J.: "The form of the ques
tion [as to the state of the law in France in li8!») is immaterial; in effect the .... itness is 
asked to speak to the decree. It is objected that this is a violation of the general prin
riple that the contents of a written instrument can be shown only by producing the in
strument or accounting for the non-production. But there is another general rule, that 
the opinions of persons of science must be received as to the facts of their science. That 
rule applies to the evidence of legal men; and I think it is not confined to unwritten law, 
but extends also to the written la ..... s which such men are bound to know. Properly speak
ing, the nature of such e\idence is not to set forth the contents of th", '\Titten law, but its 
effect and the state of law resulting from it. The mere contents, indeed, might often mis
lead persons not familiar .... ith the particular system of Jaw. . .. When Pothier states the 
law of France as rising out of an ordonnance made in a particular year, can we exclude that 
as being merely his account of the contents of a 'l\Titten instrument? I cannot conceive 
that in any civilized country a statement from Blackstone's Commentaries would be re
jected, which set forth what the law was, when altered, and up to what time continued. 
Such a statement would not relate merely to the contents of the statute referred to, but 
to the state of the law before or after its passing." COLERIDGE, J. : "What, then, do we mean 
by a knowledge of the law? That question seems to me to go to the foundation of the whole 
matter; and it must be determined, with reference to the particular question before us, by 
a little subdivision. We must first inquire as to the sources of our knowledge, and, secondly, 
as to the time over which we are to range for our knowledge. Now, .... ith regard to the 
sources of the knowledge, we are to find it partly in the actual documents, the writings first 
existing as laws, ... [and where these are wanting,) from text-books, reported decisions, 
records, and local customs prevailing in particular districts. . .. Then, next, as to the 
time over which our knowledge is to range. When we talk of a man having a knowledge 
of the law, do we mean a knowledge of the law only as it exists in the courts of justice at 
the present day, or do we mean that knowledge of the law and the changes it has undergone 
which he has acquired in the course of study that gives him the character of a scientific 
?itness? I apprehend we clearly mean the latter. . .' The question for us is, not what 
the language of the written law is, but what the law is altogether, as shown by exposition, 
interpretation, and adjudication. How many errors might result if a foreign Court at-
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tempted to collect the law from the language of some of our statutes which declare instru· 
ments in certain cases to be 'null and void to all intents ann purposes', while an English 
lawyer would state that they were good against the grantor and that the Courts have so 
expounded the statutes!" 

1844, Lord BROUGHA~I, in S1I88CZ Peerage Ca8c, 11 Cl. & F. 85, 115: "It is perfectly 
clear that the proper mode of proving a foreign law is not by showing to the House the 
book of the law; for the House has not organs to know and to deal \\;th the text of that 
law, and therefore requires the assistance of a Ia\\"yer who knows how to interpret it." 

1846, ERLE, J., in Cocka v. Purda!/, 2 C. & K. 2iO: "The proper course. to ascertain the 
law of a foreign country, is to call a witness expert in it, and ask him on his responsibility 
what that law is, and not to read any fragments of a code, which would only mislead." 

This solution is so plain that it is singular that judicial opinion waited so 
long to expound it. The opposite solution had been sanctioned by English 
common-law Courts on a few occasions before and after the ye:tr 1800; 1 but, 
in spitc of these rulings, the overwhelming weight of English authority of 
that period, representing the original tradition, did not require proof by copy.2 
About the year 1845, the decisions quoted above removed for England the 
previous uncertainty of precedent.3 

§ 1271. 1 In the following cases n copy was horn. proved orally); 1791. Kenyon. I,. C. J .• 
required: 1776. Sir G. Hay. in Harford t'. in Chaurnud 1'. Angerstein. Peake 44; 1802. 
Morris. 2 Hagg. Cons. 430 {"not by the Sir W. Wynne. in Middleton 11. Janverin. 2 
opinions of lawyers. which is the most unccr· Hagg. Cons. 443 (written and unwritten laws) ; 
tain way in the world. but by certificates ") ; 1806. EIIenborough. L. C. J .. in Picton's Trial. 
1800. Boehtlinck 1:. Schneider. 3 Esp. 58 (on 30 How. St. Tr. 509 {written laws); 1807. 
argument that the unwritten law. though Ellenborough. L. C. J .. in Richardson v. Ander· 
not the written, could be proved c..rally. Ken. son. 1 Camp. 66. 8cmble: 1807. Buchanan ~. 
yon. L. C .. T •• still insisted. for proof of the Rucker. 1 Camp. 63 (mode of service of pro· 
Russian law about stoppage 'in transitu', upon cess in Tobago; the written law not rcq'lired); 
.. an authenticated document DC the laws"; 1812. Abbott. C. J .• in Lacon v. Higgins. 3 
and the K. B. concurred); 1812. Ellenborough. Stark. 178. Dowl. & R. N. P. 44 (where also 
L. C. J .• in Clegg v. Levy. 3 Camp. 166 a text was offered); 1828. Trotter v. Trotte~. 
(but here the \\;tness was probablY in· 4 Bligh N. s. 504. House of Lords; 1834. 
competent); 1815. Gibbs. C. J .• in Millar v. Trimby v. Vignier. 4 Moore & S. 703 (by con· 
Heinrick. 4 Camp. 155 (Russian admiralty reg. sent; Tindal. C. J .• and Ct. of C. P.); 1834. 
ulations). In the following cases the ruling is Ali\'on 11. Furr.ival, 1 C. M. & R. 291, Parke. 
obscure: 1797. Alves v. Hodgson. 7 T. R. 241. B .• and the Ct. of Exch. 
Kenyon. L. C. J.; 1800. Male v. Roberts. 3 a ENGLAND: 1844. Sussex Peerage Case. 11 
Esp. 164. Eldon. L. C. J.; 1801. Inglis 11. CI. & F. 85. 114 (expert allowed to state the 
Usher wood. 1 East 520. K. B. law of marriage in Rome. and to refresh his 

I The following cases are to that effect, memory by looking at law·books at the SBmo 
though some of them do not expressly apply time); 1844. Baron de Bodo's Case. 8 Q. B. 
the doctrine to a statute: 1744. Hardwicke. 208, 246 (expert opinion as to the law of in· 
L. C .• in Gage v. Bulkeley, Ridgw. cas. temp. heritance at a particular time in Alsacc, that 
Hardw. 276; 1774. Mostyn v. Fabrigas. CoWp. feudal law had been there ended by a decree oC 
161. 174 (Mansfield. L. C. J.: "The way of tJ:e French Assembly of Aug. 4. 1789. allowed 
knowing foreign laws is by admitting them to without producing r. copy of the decree; Patte· 
be proved as facts. and the Court must assist son. J .• diss.); 1845. Nelson v. Bridport. 8 
the jury in ascertaining what the law is. For Beav. 527. 539 (expert opinion of Sicilian law 
instance. If there is a French settlement. the "upon several points", admitted); 1846. 
construction of which depends upon the custom Cocks v. Purday. 2 C. & K. 269 (whether a 
of Paris. witnesses must be received to explain parol transfer sufficed in Bohemian law. al· 
what the custom is; as evidence is receh'ed of lowed); 1852. R. v. Newman. 3 C. & K. 252. 
customs in respect to trade"; no discrimina· 262, Lord Campbell. C. J. (proof of foreign 
tion made on the present point); 1789. Ken· Court's jurisdiction made by parol): 1863. 
yon. L. C. J .• in Walpole 11. Ewer. Ridgw. 276, Di Sora 1'. Phillipps. 10 H. L. C. G24. G33 
note. Bemble; 1791. Kenyon. L. C. J .• in Ganer (expert opinion as to legal effect of marriage 
to. Lady Lanesborough. Peake 18 (the fact of a contract in Italian law, admitted without 
JC\\1sh divorce. according to custom in Leg- requiring copies); CANADA: Man. Rev. St. 
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But in the meantime, in the United States, the just proportion of the 
minority of the English rulings not being perceived, some of them served to 
establish the erroneous "iew in a few earl~' rulings in our Courts. Thus, un
fortunately, in a majority of our jurisdictions the erroneous doctrine came to 
prevail (though later legislation has in some jurisdictions corrected it) that, 
wherever a statute was in an;\' way involved, a copy of the statute was the 
preferred evidence required.4 

1913. c. 65, § 32 (for the purpose of ascer
taining foreign law judicially noticed. the 
judge may require .. evidence upon oath", 
"oral or written, or by certificate or otherwise, 
as may seem proper"); 1917, Ex parte 
Thomas, 38 D. L. R. 716 N. B. (extradition; 
proof of Massachusetts law of larceny held 
sufficiently made by exemplified copy of the 
statute without calling an expert \\itness); 
11'. Sc. Merritt r. C()pper Crown Co .• 36 N. Sc. 
383, 393 (West Virginia statuto proved by 
an admission); Onto 1850. Short r. Kingsmill, 
7 U. C. Q. B. 35-1; 1852, Arnold '1'. Higgins, 
11 id. 446. 

For the British statutes pro\'iding for the use 
of ajudicial certificate of the law as obtaining in 
a foreign country or in some other part of the 
British Dominions, sec posl, § 1(j74. 

• The cases on both sides, with the statutes, 
are as follows: U;o.;ITED STAT};!!: Federal: 
1804, Church 1'. Hubbart, 2 Cr. 238. semble 
(statute not provable orally); 1810, Lh'ing
ston~. Ins. Co .. 6 Cr. 274, 280 (foreign trade reg
ulations not shown to be in writing, provable 
by parol); 1807, Robinson ~. Clifford, 2 Wash. 
C. C. 1 (statute not provable orally); 1808. 
Seton v. Ins. Co .. 2 Wash. C. C. 175 (same); 
1808. Jaffray '1'. Dennis. 2 Wash. C. C. 253 
(same); 1816. Consequa v. Willings, 1 Pet. 
C. C. 229 (same); 1843. Wilcocks 11. Phillips' 
Ex'rs, 1 Wall. Jr. 49, 53 (same; though here 
the difficulty of getting a copy of a law of 
China was allowed to exempt from the rule); 
1852, Ennis 11. Smith, 14 How. 426, semble 
(general rule as above) ; 1882, Pierre V. Insdeth, 
106 U. S. 551, 1 Sup. 418, semble (same); 1901, 
Herbst 11. Asiatic Prince, 47 C. C. A. 328, 108 
Fed. 289 (law of Brazil, as to delh'ery of goods 
under the customs law, proved by a lawyer's 
testimony) ; 1902, Mexican N. R. Co. 11. 

Slater. 53 C. C. A. 239, 115 Fed. 593, 606 
(expert testimony" as to the proper construc
tion of a statute of a foreign country and 
written in a foreign tongue", the terms of the 
statute having been proved by copy, held 
ndmissible); 1903. Badische A. &: S. F. r. 
Klipstein, 125 Fed. 543 (testimony of German 
lawyers, that ('ertain re('ords of incorporation 
in Baden, proved by copy, were legally suffi
cient to incorporat(>, admitted) ; 
Alabama: 1840, Innerarity I). Mims, 1 Ala. 
666 (oral evidence of statute inadmissible) ; 
Arizona: Rev. St. 1913, Civ. C. § 1734 (like 
Del. Re\·. St. § 4222); 

Ark. 1138, semble (oral evidence of statute ad
missible); 1856, McNeil 11. Arnold, 17 Ala. 154, 
164 (oral testimony to registry-statutes, ex
cluded); 1878, Bowles r. Eddy, 3d Ala. 645, 
649 (same; usury statutes); 1884, Blackwell 
1'. Glass, 43 Ala. 209, 211 (oral testimony to 
usage as to sufficiencY of return, admitted); 
California: C. C. P. 1872, § 1902 (" The oral 
testimony of v-itnesses skilled therein is ad
missible as e\idence of the unwritten law of a 
sister State or foreign country"; this by 
implication presen'es the erroneous rule) ; 
Delau'arc: Re\·. St. 1915, § 4222 ("The ex
istence and the tenor or effect of all foreign 
laws may be pro\'ed as factB by pnrole e\'i
dence; but if it shall appear that the law in 
question is contained in a \\Titten statute or 
code, the Court may, in its discretion. reject 
any e\'idence of such law that is not accom
panied by a copy thereof") ; 
Florida: Re\·. G. S. 1919, § 2717 (like Del. 
Re\·. St. § 4222) ; 
Florida: Re\·. G. S. 1919, § 2716 (unwritten 
or common law of U. S. or a State or Territory 
"may be provcd as facts by parol e\'idence ") ; 
Idaho: Camp. St. 1919, § 7946 (like Cal. 
C. C. P. § 1(02) ; 
IUinois: 1858, Merritt r. Merritt. 20 Ill. 65. 80 
(oral testimony to unwritten law, admissible) ; 
1858, Hoes v. Van Alstyne, 20 Ill. 201 (specific 
statute not provable orally); 186S, Merritt 11. 

I\lerritt, 45 Ill. 80, sem.ble (same); 1873, Mc
Deed r. McDced. 67 Ill. 545,5-18 (common-law 
pro\'able orally); IS74. :\Iilwaukee & S. P. n. 
Co. 11. Smith, 74 Ill. 197, 199 (same); 
Indialla: Burns' Anll. St. 1914, § 500 (like 
Del. Rev. St. 1915. § 4222, for "the laws of 
any foreign country"): 1840. Comparet 1'. 
Jernegan, 5 Blackf. 376 (ornl e\'idence of 
statute, inadmissihle); 18M. Heberd r. Myers. 
5 Ind. 94 (like n~xt ease); 1860, Line r. Mack, 
14 Ind. 330 (statute of domestic State, oral 
testimony excluded, hut for foreign Slates, the 
Court has a discretion; ; 
Iou'a: Code 1897. § 4652, Comp. Code. 7359 
(" unwritten or common law" pro\'able by 
parol evidence); 1855, Lnttourctt 11. Cook, 
1 111. 1, 8 (deposition to statute excluded); 
1859, Greasons v. Davis. 9 id. 223 (oral evi
dence of common law, admissible); IS74, 
Crufts 1'. Clark, 3S ltL. 241 (slime); 188:5. 
State r. Cross, 68 Ia. ISO. 195. 26 N. W. 62 
(statute as to notaries; expert testimony ex
cluded) ; 

Arka1l8a8: 1850, Barkman ~. Hopkins, 11 Kansas: Gen. St. 1915, § 7271 (like OkI.C. S. 
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The provision, in most of the reforming statutes, that the Court may in its 
discretion require that testimony from an expert be accompanied by a copy 
§ (36); 18lS2. Brl'nncr t·. Luth, 28 Kan. 588 not assumcd, at least where the consequence 
(oral eddcnce of the law, admitted; its nature would be the reversal of a judgment otherwisc 
does not appear); 1915, Spaeth v. Kouns, good); 1880, Kopke I). People. 43 Mich. 43. 
95 Kan. a:!O. 148 Pae. 651 (abstract of title 4 N. W. 551. semble (statute not prova.ble 
to l\Ii~souri lund; Missouri lawye~ and ab- orally) ; 
straeter admitted to testify to mercllantable Minnesota: Gen. St. 1913. § 8417 (un-
and vested title); written or common law of any State of the 
Kelltucky: Stats. 1915. § 1640 (the unwritten U. S .• provable "as facts by parol evidence"); 
law of another of U. S. is provable by .. parol § 8413 (like De\. Rev. St. § 4222); 
evidcll('e of persons learned in the lllw"); Mississippi: 1852. Stewart v. SW.lnzy. 2:1 
§ 16·U (subst.llItially like Dc\. Rc\·. St. Miss. 502 (statute not provable orally) ; 
§ 4222); 18:n. Talbot v. Peoples. (l.I..J. 1\1. Missouri: 1857. Charlotte t'. Chouteau. 25 
200 (statute as to legul rnte of interest; oral Mo. 465. 473 (statute not pro\'able orally); 
evidence excluded); 1847. Tyler t·. Trabue. 8 Mon/llna: Rev. C. 1921. § 10552 (like Cal. 
B. Monr. 306 (whether a note wus negotiable; C. C. P. § 1902); 
depositions allowed) ; NebrCUlka: Re\·. St. 1922. §8903 (" the unwritten 
Louisiana: 1843. Rosine r. Bonnabel. 5 Rob. or common law" is provable by parol c,-j-
16:3. 166 (foreign law in general; provable dence); § 8927 (same); 1907. Cook v. Chicago 
orully); 1847. Isabella v. Pecot. 2 La. An. 387. R. I. &; P. R. Co .. 78 Nebr. 64. 110 N. W. 718 
391 (stutute not provable orally); 1915. (witness to contents of statutes of Idaho. no 
Wulsh v. Wal~h. 137 La. 157. 68 So. 392 (Irish copy being offered. excluded); 
law as to married women's capacity; Irish New Hampshire: 1851. Watson ~. Walker. 
lawyers' testimony received, there being no 23 N. H. 471. 496 (oral te~timony excluded 
evidence of astatutc on the subject; of course) ; for written law. 8emble, even where it does not 
Maille: Re\·. St. 1916. c. 87. § 130 (parol appear whether the law was written); 1854. 
evidence of foreign law which "appears to Emery v. Berry. 23 N. H. 4;:3. 48.5 (of a for-
be exi~ting in a written sULttlte or code ". eign State. only by an exemplified copy under 
may be rejected unless accompanied by COpy) ; the seal of State or by a sworn copy; of a 
1838. Owcn 1'. Boyle. 15 Me. 149. semble domestic State. also by official prin~d copy; 
(statute not provable orally) ; but not orally); 1868. Hall v. Costelto, 4!! 
Marylalld: 1857, Wilson t'. Carson. 10 Md. N. H. 176. 179 (expert testimony to British 
75. 8emblc;(U. S. State statute pro\'able orally); enlistment statute. admitted); 
1867. Baltimore &; O. R. Co. v. Glenn. 28 Md. New York: 1806, Kenny r. Clarkson. 1 Johns. 
123 (U. S. State statute; not provable orally) ; 394 (statute not provable orally); 1829. 
3869. Zimmerman to, Helser. 32 Md. 278 (same; Chanoine v. Fowler, 3 Wend. 177 (same); 
both erroneollsly go upon Gardner v. Lewis, 7 1830. Hill t·. Packard. 5 Johns. 375. 384. semble 
Gill 394) ; (same); 1831, Lincoln v. Battelle, (l id. 475, 

. M asSachU8C/Is: Gen. L. 1920. c. 2:33. § 71 482 (same); 1840. Rc Roberts' Will, 8 Paige 
("The unwritten or rommon law of any other Ch. 448. 8emble (same); 1880. Hynes v. MOo 
of the United States or of the territories thereof Dermott, 82 N. Y. 52 (same) ; 
may be proved llS facts by parol evidence"); Norlh Carolina: Con. St. 1919, § 1749 (the 
§ 72 (" The existenre. «mor. and effect of unwritten or common luw may be proved 
all foreign laws shall be proved as facts by "as a fact by oral e,idence ") ; 
parol evidence; but if it appears", etc. as Norlh Dakota: Compo L. 1913. ~ 7910 (like 
in Delaware); 1811. Legg V. Legg. 8 Mass. Ok!. Compo St. § 636); 1912, Paterson'S Estate, 
99. sem/;Ie (foreign law not provable orally); 22 N. D. 480. 134 N. W. 751 8emble (an over-
1817. Frith v. Sprague. 14 Mass. 455, semble technical decision); 
(colltra); 1825. Raynham l'. Canton. 3 Pick. Ohio: Gen. Code Ann. 1921. § 11499 (un-
293, 296 (statute provable orally; "to re- written law is provable as facts by parol e,oj-
quire [an exemplification. etc.} would put the dence) ; 
citizens to all unllece~Sary burden and ex- Oklahoma: Compo St. 1921. § 636 ("The 
pensc"; but statute-book preferred to oral unwritten or common law of any other State, 
tes.:mony); 1829. Haven v. Foster. 9 Pick. 112. Territory. or foreign government. may be 
130 ("if written, it must be proved by docu- proved as facts by parol evidence"); 
mentary evidence "); 1868. Kline to. Baker. 99 Oregon: LBws 1920. § 749 (like Cal. C. C. P. 
Mass. 254. umble (expert may testify to stat- § 1902); 
ut';) ; Bowditch to. Soltyk. 99 Mass. 138. Pennsllivania: 1826, Dougherty v. Swett. 
8emble (same) ; 15 S. &; R. 87 (statute not provable orally; 
Michigan: 1858. People v. Lambert • .'; Mich. but IBw will not be assumed to be statutory); 
349. 360 (foreign statute not provable ol'ally) ; 1840, Phillips V. Gregg. 10 Watts 161, 169 
1863. Kermott v. Ayer. 11 Mich. 184 (statut~ (the difficulty of obtnininginforlnation as to thO 
not provable orally; that the law is statutory, Spanish or other laws in the early Louisianll 
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of the statute in question, is a wise one. It may be noted, finally, that, 011 

the one hand, oral testimony merely to the words of a statute and to nothing 
more has never been claimed to be proper; 5 while, on the other hand, e~"pert 
testimony to the technical construction of the words or phrases of a statute 
whose terms are otherwise properly proved is on all hands considered to be 
receivable.6 

§ 1272. Preferences as between Recollection- Witnesses. Where no pref
erence for a copy applies, and recollection-testimony is allowable, no further 
rule of preference can properl~' be laid down as between different kinds of 
['ecollection-witnesses, for example. a rule preferring the writer of a lost 
document to a witness who had read it.1 

territory was regarded as sufficient to admit 
parol e\;dence) ; 
Philippine Islands: C. C. P. HlOl. § 302 
(like Cal. C. C. P. § 1902); 
Rhode Island: 1870. Barrows r. Downs. 9 R. 
1. 446 (statute pro\'able orally; following 
tht' arguments of Baron de Bode's Case and 
Sussex Peerage Case) ; 
South Carolina: C. C. P. 1922, § 707 (printed 
copies of foreign written law receivable; 
unwritten or common law" mav be proved as -facts by parol evidence ") ; 1907, Free P. 

Southern R. Co., 78 S. C. 57, 58 S. E. 952 
(whether 1\ North Carolina statute can be 
evidenced by a North Carolina Supreme Court 
dedsion; not decided) ; 
South Dakota: Rev. C. 1919, § 2718 (like 
Ok\. Compo St. § 636) ; 
Teras: 1847. Bryant t'. Kelton, 1 Tex. 436, 
umble (statute not provable orally); 1854, 
Martin r. Payne, 11 Tex. 292. 295 (oral testi
mony as to rate of interest, excluded) ; 
Utah: Compo L. 1917, § 7085 (like Cal. C. C. P. 
§ 1902, adding" Territory") ; 
Vermont: 1803, Woodbridge v. Austin, 2 Tyl. 
364, 366 (" if a written law, it must be pro
duced"); 1827. Danforth v. State, 1 Vt. 259. 
260, 266 (testimony that a deposition-caption 
was according to the statute of Massachusetts. 
receh'ed); 1855, Smith v. Potter, 27 id. 304. 
307 .. 309 (statute not provable orally); 1870. 
State P. Hom, 43 Vt. 20 (bigamy; proof of 
authority of a Pennsylvania justice to per
form a marriage, required to be proved "by 
production of the statute"); 1914, Frederick P. 

Morse, 88 Vt. 126. 92 Atl. 16 (crim. con.; 
similar) ; 
West l'iroinia: Code 1914, c. 13, § 4 (in 
noticing the law, .. statutory or other", of the 
U. S. or any other State or country. the judge 
"may consult any printed book purporting to 
contain. state, or explain the same. and con
sider any testimony. information, or argument 
that is offered on the subject ") ; 
Wisconsin: Stats. 1919. H 4138, 4139 (the 
common law of the U. S., a State or Territory 
is provable bv parol; rt'maillder substantially 
like Del. Re~. St. , 4222) ; 

WI/omino: Co,mp. St. 1920, , 5810 (like Oh. 
Gen. C. , 11499). 

• This seems to have been assumed without 
decision. 

• 1857. Bremer P. Freeman, 10 Moore P. C. 
362; 1902, Mexican ~. R. Co. v. Slater, C. C. 
A .• 6upra; 1857, Walker r. Forbes. 31 Ala. 
10; 1837, Dyer P. Smith, 12 Conn. 384, 390: 
1898, Canale v. People. 177 Ill. 219, 52 N. E. 
310. 

Compare the opinioll rule (post. § 1953). 
§ 1272. 1 EIIO.: 1816, Liebman v. Pooley. 

1 Stark. 167 (writer of original not preferred 
to another who had seen it. in giving parol 
e\-idence of contents); U. S. Ill. 1869. Huls ll. 
Kimball, 52 Ill. 390, 395 (maker of mortgage 
not preferred to mortgagee); Ia. 1906. Colton's 
Estate, 129 Ia. 542, 105 N. W. 1008 (see the 
citation ante, § 1244. n. 4); La. 1816, Las 
Caygas v. Larionda, 4 Mart. La. 283. 287 
(official certificate of a notary's office and 
signature. not preferred to ordinary witness) ; 
1843, Rosine r. Bonnabel, 5 Rob. La. 163, 166 
(same); Tex. 1883, Johnson P. Skipworth, 59 
Tex. 473. 475 (last custodian of a lost record. 
lIot preferred to other witnesses); l't. 1896. 
Brown v. Stanton, 69 Vt. 53. 37 At!. 280 (the 
town clerk is not the exclusive witness of the 
cont~nts of the town records; anyone who has 
examined them may testify to the absence of a 
certain record); Wis. 1905, State t'. Rosenthal. 
12:~ Wis. 442. 102 N. W. 49 (clerk of court is lIot 
a preferred witness to a search of records). 

Contra: 1895, Hines v. Johnston, 95 Ga. 
629, 23 S. E. 470 (deed-register's clerk is 
alone competent to prove existence and con
tents of hie records, though any person may 
prove absence of a conveyance in record; 
a distinction indefensible); 1843, Whiteford l'. 

Burckmyer, 1 Gill Md. 127, 141 (the addressee 
of a letter, held a preferred witness to its 
contents); 1903, Sykes 1'. Beck, 12 N. D. 242. 
96 N. W. 844 (cited ante. § 1244, note 4) ; 
1903, Fisher v. Betts. 12 N. D. 197. 96 N. W. 
132 (similar). 

Compare also the euses cited post. § 1278. 
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§ 1273, Preference as between Different Kinds of Written Copies; Certified 
and Sworn Copies, E\'er~' {'opy (except the sort mentioncd post, § 1280, 
par. (2)), is ill strictness an "cxamined " copy, ill the scnse that thc original 
and thc cop~' ha\'c been examined or compared togethcr by the witness, 
either in his own act of transcription or by taking somc one else's transcrip
tion anll comparing it with the original (ante, § 12(5). But thc term" ex
amined cop~'" has b~' tradition come to be associated with a copy made 
by a pri\'ate person not the official custodian of' thc document. Thus the 
terms" examined" or " sworn" are used for copies sworn to upon the stand 
as correct, in distinction from" certified" or " attestcd " or " officc " copies, 
i,r. copies made in thc public office by thc official custodian, wherc the docu
ment is an official one. This distinction. howevcr, had its origin and main
tllins its importance in a ver~' diffcrent field of the lnw, namcl~', thc Hearsa~' 
rule; (or, under tllC exception for Official Statements (post, § lGii) the 
question arises how far such official (or" certified ", " attested If, "officc") 
('opit's are rcceivablc; and whene\'er their admission, under thllt exception. is 
not justifillbll', the ('Op~' must be verified.fJ~' a witncss on thc stand, i,e. must 
he a "sworn" or "examined "cop~': Thus, under that exception to the 
Hearsay rule, b1lt there onl~', the dist1~ction between certified and sworn or 
examined copips is a solid one. 

It is hcelllls(' of this distinction, created and maintained undcr another 
principl(' of the law of Evidence, that there has becn a tendene~' to rccognize 
some distinl'tioll. for thc presellt principle also, betwcen the two kinds of 
('()pies, lind to require a certifird in preference to a ,Vll'OTlI copy. in proving the 
l'olltents of "fljl'ial do('ulIll'nts. 

SlIeh a t1istilletion has no sUJlJlort, either in orthodox tradition or in reasons 
of polil'Y. :-io far as the tratlitiolllll praeti('c is eOlleerncd, the sworn ('()py was 
in Englalltl for a long liul(' almost tIl(' ('xdusiw 1Il0!1l' of pro\'ing ofHl'iai do(,l1-
1J1('nt~ otlwr tllan jwli('ial rl'('ol'ds, hl'eallst' tilt' IIl'arsll,v eX!.'l'ptioll allowing the 
liS!' I,f ('('rtifi"d f'IIpi('s was tlll'rt' rt'('ognizcd (until statutory chllng('s o('('urrt,d) 
to (,III,\' II IilJlit .. d ,'xtl'llt (/1IJ,y' , § Ilii). III till' (~lIited States, IH)\\'t'\'('r, 
owi::" 10 till' broad('r S"IIIII' gi\'('11 to tId., ('fJlUIIIO!l-IIlW ('X('('ptioll, IIwl owing to 
its lilll'ml ('xpall-,iflll h,\' :,talllr,· at lUI I'url,\' dull', tIlt' ('(·rtifi .. d ('OJl,\' I'allll' iuto 
IIlI'ft' /!"Jlt'ral, if IH,I 1I1r1l"~t "xdll~i\'(' II~'; !;II thllt tIll' ,\"'lIl1g(.'~t W"lI'l'atioJl 
of I'mI'! if i(,III'I''> ill IIIIlII,\' jlll'i:,clid iOIl:' ~('ld"lII II~(' (,r ('V"II ~('(' II ~Wol'Il copy 
uf all "fli"illl n"'oftl. ;\d«l I" Ihh tfaal tIll' :-.1111111", "l1ll1l'gillj.( IIII' "X('('pliu" 
,., .111' ""a,.~,a\ 1'111" 111111 IlIlIkillj.( 1I111\illd~.,f "IIi"iill d""III'1I'1I1:> ill 1111111,:,1 1111 , 

jll' i"li." jll"" 1'",,\ al,I,' I,,' ""1 t iii," "01',\ "" \ (' ,,,,1111'1 illl":' 111'('11 IIIhIlJlP/'l,llI'lId,'" 
I, ... ,I JI' ( 'II' 1/ • " I, t' II I"'" i· i" II i III , 'I ,,,. d II II' ,.. 'I," t., "1111"'" ~'II''' II ('1/ p,\' t" I /I' "~,,tI 
wt.,·,,· ir ",111.1 III.! I,,' ",,"" 1 ... (11'" 10/1., ··"'II,·rill,.., 111"'11 igllllrulIll,'.' r,."U\"" 11.1 

rI'''''I,I, I""I,i,,;.' 1",1 ·,p,·.·ili.·" II, ,I,.. :,lilII,"·' 11,,101 I ... II~"" '1'>" I'''JI.V, 1111" tI'iI~ 
i" " tI" .. 1,01.11,· 1"11\ ;". 01 1111 '·I.dl/~j, ,. III",f" ('II'f" ~ Ilhll, IlIlNt, ~ 111:,;,). III 
,,,, .. 11,1, \\"\.:/1;"1.,;,,. r", ",'','''' I'i.· """ "'''111''11,,01 III U ,',,~ jllri"~lkrj,,", 

I'" ... " ,I til, 01 "'l,h.,.,l" , ... "" r",," I .. " .. I'"" , •• "I'I 
~, '1, 
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That 
catc: 

this • notIon is wholl~· unfounded, tJle following passages indi-

Ante, 1726, Chief Baron GILBERT, Evidence, 15: "Objection. But if I'xemplifiC'lItions 
under the Broad Scal are the highest evidence that the nature of the thing is capable of, 
then why are any proofs admitted but them? . .. Answer. [The rule does not mean) 
tbat nothing under the highest assurance possible should have been given in evidence to 
prove Imy matter in question. To strain the rule to that height would be to create an end
less charge and perplexity, for there are almost infinite degrees of probability, one under the 
other; • . • a contract attested by two witnesses gains more credit than a contract at
tested by one, and therefore by the same argument one \\;tness would be no good proof 
of a contract; and all these arc plainly as good reasonings as to say that the sworn copy of 
a record ought not to be admitted because a copy under the Broad Seal is a stronger evi
dence." 

1885, PETER.'>, C. J., in State v. Lynde, 771\1e. 561, 562, 1 Atl. 687: "Examined copies 
are in England resorted to as the most usual mode of proving records. The mode . . . 
seems to have prevailed in many of the States, including Pennsylvania and New York. 
It was at an early date adopted in some of the Federal Court:;. it is not an unknown 
mode of proof in New England. . .. Why not admissible? The evidence is as satis
factory certainly as a certified copy. In the latter case we depend upon the honor and 
integrity of an official, and in the former upon the oath of a competent \\;tne5s. In either 
case, an error or fraud is easily detectible. Probably the reason why such a mode of proof 
bad not been much known, if known at nil, in our pruetice, is that it is cheaper and easier 
to produce [t'Crtified) copies; and ii a y:itness comes instead, it is more satisfactory to have 
[as here) the officer who controls the records bring them into court." 

The precedents fall under the following heads: 
(l) There is properly no preference for a certified or office copy over u 

~lL'orn or examined copy; I though It few COllrts huve recognized slIch a pref
erence in some im;tances.2 

1 12711. I l"·elL' Brull<llCic/:: Con~ol. St. 
1003, c, 12., § :!S (rN'orc! or dorument r.,
rorded or dC(lo-itetl "ill IIny (lubli<' ulli",' 
in this pru\,i!wt"' I nUlY be l)rfJ\'(~d by :~11 (lJC

amined ""I'Y); L !'I ITt; I. HTATf;>\; ..tla/)ama: 
IS76, Blackmail ", [)owlil,g, [,. Ala. 'I-i, ~fI 
l'I'ltlltury "<'rtific<l ""I'Y not (lrdl'rn'" t'. 
"'"milled ""IlY); Illill(J,.: H,)\', ~t. 1"7-1, 
f_ ~I, I I" Ire,."r,J", (,t,'" provl1bl" by ,'('rli· 
fiNj ('Ol')". "lImy l)t· "rt,\"t~d by ("')l,il~M f.lxaluiuf'd 
.,IIJ ~w"ru to by ,·r.,<libl" witllco.."'ti"): Ih~7. 
rlll',11 II_&: 'J'. ('", r. Sha..! .. I"t, II!l III ~:\:!, 
~IO, II) ~_ J.;. ~!Jtl If',ro'il(lI a<llllilli.trl1t"r'" 
Iil'I'lJilltIlIl"IJt; n·rtifi.·d "IIJlY HIll Iln·'.·rt,·.' 
t., '>',HUllu'd "11)1.\ J; IIl4haIllJ' hd7, J L.rri."'] I. 

1)lhJ, 0' JUaf'bf. ;U;~'. :i7t~ (,,·rtili.·d "1',,) 1,1 
l:.ud-JU'tlliIJj, '1,1t Ilf.,fl-IB·d ,,, rI\\1111I 1'1'1/). 

'-II II", (a' 1"/ _ J"I:!. It,,,.!,,\ ,. J)",-, II J"d 
U~, I-I,~ '-III,IL,II, 11>1>1, /f,,11 I. lIi,I,,,,!, 71> 
thtj, a7fJ, .~71 (1lll. IlrJI, t ,",Iiht·d I'IJIJ~ til" 1''''~ 
ft:lh_d/! 1\',,,,,,,,,,), JHflf), MI,d.' I !\'IIIJI·tI, 
7. h,,",. ;1'11, 1>'11',,,' .'1>, J "01",,,1 "-\1'1"", ,,-, 
",de, IIH I· ...... "d', • .! I liP) It.fu;ltt.·.j, .Iw fllh,., 
1_4\1',M' Ittlil",d 1'1 ",III} a III"}} Hlall) I 

/ld,",-/l," '1-1 /1-.1, '\"".1<11 ",I' III """,1\;", 
,,'.'Il.'.ul ,,011 .•. 1./ '_"'ll U"P" H"I .,1'1 Idll'l , 
K".I.,t#,u j11:11 U'+ .... "III'I I JiIl.IJ,1I .1 \ h 
f,1""". blJ, h'" "Il4)Ijl.lt "'ili 'I' ,."dhti4 'II.i 

will, not preferred); .llainr: 1885, State v. 
Lynde, 77 l\h,. [,61. 1 Atl. tlh7 (:;cc quotation 
Hupra); .\','/1' Halllpshire: 1895. ~t"tc 1:. 

Collins, til> ~, II, :?!J9, 4-1 All. 495 (internal 
rrVelltu- record; t"t'rtilied (,I'I'Y Hut preferred) ; 
,'·uril, ('Ilr .. li",,: 11\1,1, ;\lalllWY t', ('n,well, 
Ii-! :\, (', :11·1 (,'('rtilil'r1 "lillY of f('gi:!ll'red IUMt 
"lIlItrlwt ("r lith" 'H,t prdl'rrl'd to II sworn 
,.",,~-); J'II".,'uirolli,,: 'I>MI, Ott" 1', TrulllP, 
I i.'i 1''1, ,1;!5, ,I:!!), I> Atl. '''ti (,wtifi"d {'"py 
l1ud"r F"lh'raJ hll1tutp ubollt (fJrt·ign ft"'ords, 
IllIt JJn",·rn·d to t'xltJuillt'd ('opy); 7'f.lflH: 

1;"''-17, Jfun.·~ f. C'u"lIui'II(!'4, 0" T" •. r,!J~J. no:.?, 
6 :--;. \\'. f,la (n·rliti.·d j"'I'Y .d judie'iill rei'(/rd, 
, •• ,t JJr.'t'·rJl·d I" .·!\.:I'hillt·d f'IIPY); IHf).J, Tt'lTY 

"I I . 'J' I' "' "'J" \\' 'j"l) (I' ., f. ,. lilt', . I, ")L f. I.', j. I. .... "P. 
,',.Il,·j,tJJ"'" If·n.,d:OOj; lOOt), Z'llIillwrH L Law
"',,,',', jill) '1'"._ 7/, !,:j H_ W. HUH I,,'rtili,·rj 
I "II). Jll/I J1f,·t.·II"·.j III "A,UHi'Ii·.( "fJ,'y I/( IUlul ... 
111f111' 1'·'I"d.~1 , 

~'I", 'lit" (',J 1I"J',( ,d ,tIt 1'/1lI1I .,( ti ... dlwlI¥ 
,,,. 'ii, 11>"1, ~J,' -.. ,,,,d. II",·", a III :'71 
111'llitH'''' I'J'~ flf f.', II,d," d. I-d. 1111' ",,·f"I'H'.I), 

Ad.! uti .tw J'U'~tllf li",P "''''. J ''11,'''. Hilt 
."'·":f'"I~., "II'} I., n11l1ltllll<11 tl·..,tIlH'IH} , 
II" > V,lli,jd ,~"d"d J ,d:-'1 Illd J'" t., ,I "I,filll'" 
t~1 .1 l:f""'I"1 I fll_ .• 

,r .. /.",I IIl~i. It"", . .,. 11,.,.1._ 'J \\ "~,,l. 



§ 1273 DOCUMENTARY ORIGINALS [CHAP. xx..'X.IX 

(2) There is no preference for a copy judicially establi.~hcd under statutes3 

providing a mode for establishing a record of the contents of a lost or de
stroyed document.4 

(3) There is no preference for the transcriber l)ersonally over any other 
person competent to verify the copy. 5 

(4) There is probably, and ought to be, a prcference for a copy ovcr an 
abstract, i.e. a copy ought to be shown unavailable before an abstract can 
be used.6 

581. 597 (notarial copy of a note. not preferred. 
where the offeror is not shown to have one); 
Arkansas: HUO. Russell 1'. State. !l7 Ark. 
92. 133 S. W. 188 (under Kirby's Dig .• 
§§ 3589-:3594 public land plats and maps 
ete. can be pro\'ed only by U'.e originals or 
certified copie~); California: Cal. C. C. P. 
1872. § 1907 (examined or sworn copy of 
foreign judicial record. receivable only when 
also attested by the proved seal of the Court. 
or if none. or if not the record of a Court. 
by the legal keeper's pro\'ed signature); 
Connecticut: Gen. St. 1911:>. § 5734 (exumined 
copy of proceedings of any Court. community. 
corporation. socicty. or public board. admissi
ble when clerk is absent. or disabled); Georoia: 
1846. Bryant v. Owen. 1 Ga. 355. 369 (certified 
copy of probate-bond. preferred to copy es
tablished instanter); 1895. Hines 1'. Johnston. 
95 Ga. 629. 23 S. E. 470 (cited ante. § 1272; 
the astonishing rule is laid down that while 
any person who has examined the records 
may testify that a particular cOIl\'eyance 
is not there. yet in showing the existence and 
contents of a record .. this fact could not be 
proven by any witne8.'l other than the clerk; 
nor by him. except by u certified cupy of such 
record under his hand lind seal"); Indiana: 
1877. Donellan v. Hardy. 57 Ind. 393. 402 (a 
certified transcript of judgment. preferred to un 
official printed report of decision); 1880. Jones 
v. Le\·i. 72 Ind. 5!l6. 590 (II sworn copy of record 
ranks next to IIIl uttested copy); ltfas8achu
sells: 18:16. DU\'idson v. Slocomb. 18 J>i~k. 
464. 466 (the rt'cord~ of II justice of the pellce 
1ll11y he IJfOved hy Hworn copies. hut only 
where the mlll!i~tmte'8 (,ertificd copies lire 
IInaVCliluhle); Norlh (:aro/ilm: IS24. State v. 
(8111t/1I. a IlllwkH 185 (rc('lml of Ilnother COllrt 
provuble hy exelllplificd copy. whero the 
COllrt tl{·ul·. illtli~tillctlle88 prevented tho 
ropy fwm ht'illg ('oIl8idered); SO/lth Cllro/i,w: 
18:!2. Tholll"OIl v. Gaillard. a nir-h. 41H. 425 
('~l!Ttifi"ulc of the (·Ierk of II l~el!iHlutivo hudY. 
prefcrred. in I,rovillg Iho "lllltCIII;< of the 
journal. tl, the t".ti,WIllY of IIl10thur 1)('r81l1l); 
'I'au.: 11>77. HU.le ,.. (·lIrdillu~. 47 Tux. 21i0, 
:.!\J() (eerLiti.,tI COllY of Muxio-lIl1 uTI·llivc •. Ilru
(L'rrud to otll"r ""I,i"., 0" L111l f,Wld); ISHIi, 
('lu,I;'I' .'.ltlwlU. 117 iii· Ii:!. :.! H. W. iii i"",tifi",1 
""I'Y of II 1111 p,1I ill tllo "',/III,trollcr'. "flil·". 
I'r .. rl:HoAj lA, 1,1 h"r """icd III t h" ....... '.:II.r·. hund. i 

Compere the North Dakota CUBes cited 
ante. § 1244. note 4. 

, For ~hese st.atutes. >'Ce post. §§ 1660. 16b2. 
where are eXllmined nlso certnin other ques
tions urising under them. 

'Georoia: 1871:> •. Jernigan r. Carter. 60 Gu. 
131. 13:1; 1880. Cross v. Johnson. 65 Ga. 717. 
719; 1897. Haug v. Riley. 101 Ga. 372. 29 
S. E. 44; Illinois: 1898. Forsyth v. Vehmeyer. 
176 Ill. 359. 52 N. E..55; Maine: 1873. ~ason 
v. Jordlln. 62 Me. 480. 484 (oral e\'idence oC 8 

burned record of partition. not mllde second
nry to a copy authorized to be recorded in 
plnce of the burut record); Michioan: 1878. 
Drake v. Kinsell. 38 Mich. 232. 2:15; Missouri: 
1874. Parry v. Walser. 571\10.169. 17:!; 1'Iorth 
Carolilla: 1887. Mobley v. Watt.~. 98 ~. C. 
284.289.3 S. E. 677; 189:1. V:lrner v. Johnston. 
112 N. C. 570. 576.17 S. E. 48.1 (will probated 
and records burnt); 1893. Williums v. Kerr. 
113 N. C. 306. 310. 18 S. E. 501 (foreclosure. 
record); 1899. Cox v. Beaufort. C. L. Co .. 124 
N. C. 78. 32 S. E. 381; 1!J1O. Hughes t. Pritch· 
nrd. 153 N. C. 23. 135.68 S. E. 906. G9 S. E. 3 
(homestead appraisal); Texas: 1883. Johnson 
v. Skipworth. 59 Tex. 473. 475. 

Compure the CllseS dted post. § 1:147. 
• Sec the citations post. § 1278. 
• 1836. Doe v. Wainwright. I Ne\·. &: P. 8. 

12 (Patteson. J.: .. It is certainly laid down in 
the books th.1t II cOllnterpart is the next best 
e\·idcnce. that II copy is the next. The 
abstract of u deed i~ the ne::t hest ~\'idence 
ruter the (,OPY hllH been ae('ollnlcd for"; but 
whether. if " ('UIlY Imel heen shown to exist. 
it would h:\\'o been preferred tJ) the nbstruet. 
WIIS expres~ly I(,ft III1c1edded); 11;74. Illinoi. 
Land de L. CII. V. Bonner. 75 111. :115. :l2:! «('(IllY 
of lost will. IlCnt tJI tho proponent. preferred In 
an uhstruct). 

}I'lIr ubstrud.lt. as violuting the Ilrilwiple of 
COTIIIJletenes8. ji(!(, 1)/)8/. n 2101i. 2107; for 
statuted nll'lwilll! the Ill!e uf IlI,alraels II/ burnt 
ruortJ •• llell tho MOIO pla(·e. 111111 IIlso the HeRr· 
1liiY exceptio ... 110,1. § 17IJIi. 

An ab.tml·' should Ilut he IIrdorr~d tl) U/I 

I·.rlmcl: ilill;!, ('/j/lvertlO u. WIllltl.142 III. 1:12. 
laO, :lI N. 1':. :11·' (u,,,Jor IllIrut Hlw"r.id Act. 
of Illb7, 1I1"'lrul'/d ",e ""t "r"forrOit iii U· 
trud." .. r 'lIillUlcs ill II", ""II • ., thut tho (orllltir 
1111,., /i,..t I ..... h"WII ulluvuilllhl,,). 

U~~ 
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(5) A few othcr miscellaneous instances of preference arc noW and then 
recognized.7 

§ 1274. Discriminations against a Copy of a Copy; in General. The 
phrase "cop~' of It copy" has long been used I as in itself impl~'ing some 
sort of disparagement. This has in SOBle quarters given rise to the loose 
notion that a copy of a cop~' (or" mediate copy", as it IlHl~' better be termed, 
in contrast to an immediate copy) is in itself and alwa~'s an improper mode 
of proof of contents.2 This notion, indeed, finds some countenance in a 
passage of an earl~' writer; who, hOWCVCI', probably did not mean any more 
than that a mediate copy was inferior to an immediate one: 

1i26, Chief Baron GILBERT, Evidence, 8: "A copy of a copy is no evidence; for the 
rule demands the best evidence that the nature of the thing admits, and a copy of a copy 
cannot be the best evidence; for the farther off a thing lies from the first original truth, 
so much the weaker must the evidence be." 

Certainly there is in thc nature of a mediate cop~' nothing that makes it 
I per se 'defecth·e. When paper A is copied into paper B and this paper into 
C, the last is in theory as accurate a reproduction as B is. There is merely 
the possibility that an error ma~' have occurrd in the second transcription; 
but this possihilit~· exists for the first also; there is merely a doubling of 
the total number of chances. 

It must he concluded, then, that the discrimination, if any. against a mediate 
copy, is rather in the nature of a rule of preference, requiring first the Ul:ie of ....... 
an immediate cop~', if one is available. This is the view taken in :i.'lr. 
Justice Story's classical utterance: 

1835, STORY, J., in Wil1n v. Patterson, 0 Pet. 663, 67i: "We admit that the rule, that a 
copy of a copy is not evidence, is correct in itself, when pruperly understood and limited 
to its true sense. The rule properly applies to cases where the copy is taken from a cop~', 
the original being still in existence and capable of being compared with it, for then it is 
a second remove from the original; or where it is a copy of a copy of a record, the recorrl 
being still in cxistence by law deemed as high c\;dence as the original, for then also it is 

I 1705, Stillingfleet t. Parker, 6 Mod. 248 
(a copy of the enrolment of a lease. required to 
be enrolled, preferred to " copy in an Ilncicnt 
book of lell!!Cd); IMIl. Srhley v. Lyon, 6 Ga. 
630. 6:1!l (newspllper IJllblish!'r'u sworn copy of 
hie filCH. preferred to COl'Y by llnother perwlIl) ; 
N. Y. C. P. A. J!l:!O, § :17·1 (exIlIuinl)d ropy of 
foreign corpnration'H 1~If,ku preferred; details 
of verili,!uti'JIl by witllot!s. speeifil>d). 

I'.,r th" IIIil'~tillll whether th ... ,.:dlal. "/ (j 

.hrritJ·. "tn/ufO IUllllilll!ibll' inuliJlld of 11 "opy of 
the judglllullt rul'il .. d ..... " ,'''.,. § 1fI1l·1. 

1,'IIT the 'llll!Htiun wlwllwr" /,'-;'1/"/""/"111' "/ 
.tal,,' •• iH ""'oi vubll! in.IClul III u "ortilil',j l'ol'Y 
01 thu ut"tul.il. /leO /"Jol. § lilt;.!. 

"'or tho 'IUO.tillll WIIOIIII'r /,1/"0 "1'1"111;1110-
Iluli"" or It/I.". 1""lltu'III/,ry ,ue IlrdcrflJlj til II 

""I'Y of tl, .. "mlllll.e ''''·IITII. bC" IIII/r. , I~ah. 

The prelcfenee liS hetween r.lcrk's ,locket· 
e'llri~3 or milllt/t's Ilnd other ('vidence of a 
jlldi~inl record involveR. not U fule of c"idenc('. 
hut the substuntivc Ill", as to whut constitutcH 
the record; thi~ IIllltter is not within the pur· 
\'ipwof this trclltiHC. hut is dealt with hriefly 
pust. § !.!45U. 

§ 1274. lOne o( itll fir.t IIJ1penrllnccs !!Cams 
1,1, bt' in Hl53. 1-'1I1I1('olll'r'8 Trial. 5 How. 
Ht. Tr. 3:!3. 341l. a56. cited ill the next sec· 

• tll/n. 
I Ihah. AI,lllrsl)lI, B .• in /o:veriuKlllun r. ROlin. 

dl·11. :.! Moo. « HilI.. lali ("Them wOllld 1J(l no 
lilllit. tIl till' rCC"lltil,n "I riI\('l)lulury evidelwo. if 
Lhut ~"rtllj4j. . .. Thiri iri hulthu uhlldow o( " 
-hUll" ") . 

I)')" 
t foil. 



§ 1274 DOCUMENTARY ORIGINALS 
• 

a second remove from the record. But it is quite a different question whether it applies 
to cases of secondary evidence where the original is lost, or the record of it is not in law 
deemed as high evidence as the original j or where the copy of a copy is the highest proof 
in exbtencc. On these points we give no opinion j because this is not in our judgment the 
case of II mere copy verified as such, but it is the case of a st'Cond copy verified as a true 
copy of the original [being H.'s copy of a record-cop~', the latter being made by himself and 
compared with the original] .... In effect, therefore, he swears that both are true copies 
of the original power, [and either would be admissible]." 

1871, Fosn:n, J., in Cameron v. Peck, 37 Conn. 763; "The rule that a copy of a copy 
is not evidence properly applies [IJ to cases where the original is ~ti\l in existence and capable 
of being compared with it, or [2] where it is the copy of a copy of a record, the record ucing 
litill in existence, and being by law as high eddence as the original." 

§ ]275. Same: Specific Rules of Preference as to Copy of Copy. 1. In 
ascertaining whether there are an~' specific rules d' 11I'cfcrcncc properl,\' ap
plicable to the detriment of a mediate copy, we must first distinguish those 
situations ill which a mediate copy would be excluded or admitted upon 
1:ndependcllt princ£plcs. 

(a) On the one hand, assuming proof l.,y a cop:' of a copy to be legitimate, 
the "cry notion implies that the intermediate document was a correct copy; 
and until the ('urrcc!IIC,YS of the intermediate document is shown, there is noth
ing to vcrif:-· the second C()PJ' as being correct, for it is based on the anony
mous hearsa:-' of the person who made the first document, purporting to be 
but not shown to be rcaIl:-' a copy of the original. Without such testimony 

. by some one to the correctne;,s of the intermediate document as a copy, the 
cop:-' of it (on the principle of § 1278, post) is plainly inadmissible,l 

(b) On the other hand, a COP;\' which happens to llave been first tran
scribed from an intermediate copy can be made itself an immediate copy, 
by c01llparinrl and t'Ci1'fyillg it directly from the on:ginaf.2 Moreover, a medi
ate copy used as a memorandum, by one knowing the original, to refresh 
recollection of the original (a II te, § 7(0) and not ofl'ered as a copy, is not of
fered as a eop:' of a copy, and is therefore available, wherever (ante, § 1268) 
recollection-testimony is proper.3 

2. It then remains to ascertain what definite rules of preference apply 

§ 1275. 1£'11(/. 1!l14. Teed 1". l\Iartin. 4 
Camp. 90 (to prove un Ilflidavit of ,hip-owner
ship. an ofticial clerk who had made an en try 
from a certificate of reghtry Ill:lde by another 
derk who II10ne had ~cen til!' afliduvit, not 
admitted); U. S. Cal. IbIH. Dyer ". Hudson. 
65 Cal. :li2. 4 Pac. 2ar. (st('Ill)grapher's copy 
of certified copy read in evidence at former 
trial, original doculllent beilJg IOMt, l'xduded; 
but here the ~lRnograjJh .. r was not calJed to 
verify it. nor th .. reader of the certified copy) ; 
Ill. 1898. Crane CO. I'. Tierney, 1 i5 III. 79. 51 
:-\. E. il5 (copy of a re("ord which was a copy 
or u copy of!l dOl'unll!nt not proved, excluded); 
.llich. 1!l75. Fowler v. l!ofTllltln. :11 Mich. 215 
(c"IlY of 11 copy. the lutt('r not shown tf) be 
correct, inudmU!8ihle; uule8H the (orUler cau be 

verified from recollection as correct); 1882. 
People v. McKinney, 49 Mich. 334. 13 N. W. 
619 (copy by one stenographer of another'~ 
notes without ~ub8Cquent comparison of copy 
and original. excluded. the notes being lengthy 
and covering over 100 puges). 

2 1835, Winn v. Patterson. 9 Pet. 663. 677 
(copy of a record-copy of an original, both 
apparently being made and verified by R., 
reeeh'able); ISr,g, Grl'gory v. McPherson, 13 
Cal. 562, 574 (copy of u ropy, l'ompared anew 
with the original, reeeh·ed). 

3 1843. Dunlap 1'. Berry. 5 Ill. 326, 331 (copy 
of a eopy may be used to refresh llIemory as to 
tlw original); 1875. Fowler I'. Hoffman. 31 
Mich. 215, supra. note 1. 
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against a mediate copy as such, 'i.e. assuming that it is pro\'ed to be what it 
purports to be. These legitimate rules of preference are baged upon the 
general notion that, where the original is still accessible <though not pr04 
ducible, under § 1218, ante) for the purpose of obtaining an immediate cop:' '\ 
there an immediate cop:' may be fairly required to be obtained and offered, 

(tl) In the first place, if the ori.gillal is an existing public record, and the 
immediate cop:' not, a mediate copy from the latter (it seems well settled) 
should be excluded; since the original is still accessible for obtaining an 
immediate COp~·.4 

(b) In the n(!\xt place, if the original and also the immediate copy are 
both exi.sting public records, the same rule would seem to appl:', for it is still 
as feasible to obtain an immediate cop:' from the original record, though 
here is found some difference of judicial opinion and statutory rule.s 

• ENGLAND: 1685, Anon" Skin. 174 (" If 
the original [will) be burnt or lost, ete., a copy 
of their [i.e. Ecclesiastical Court's] rcgistry 
hath been often given in evidence; but n 
copy of a copy cannot "); UNITED STATES: 
Iou:a: 1802, Sternberg' t·. Callanan, 14 Ia. 
251 (copy of copy of dcclaration; cxcluded on 
the facts); Kansas: 18!l7, Drumm r. Cessnun, 
58 Kan. 331, 4!l Pac. 78 (copy of judicia.l 
records should be of the originals, not of the 
transcript); M assRchusetls: 186!), Goodrich ~. 
Weston, 1021\1ass. 362 (Wells, J.: "Whenever 
a copy of a record or document is itself made 
original or primary evidence, the rule is clear 
and well settled that it must be a copy made 
directly from or compared with the original; 
... so long a.s another may be obtained from 
the same source, no ground can be laid for re
sorting to e\'idence of an inferior or secondary 
character ") ; M inncsota: 1864, Lund ". 
Rice, !l Minn. 230 (record of a copy of recorded 
deed, inadmissible apart from sta.tute); f,ew 
York: 1831, Lincoln v. Battelle, 6 Wend. 475, 
484 (copy of n certified copy of a. foreign decree, 
elcluded); Oreaon: 1881, Goddard ". Parker, 
10 Or. 102, 106 (certified copy of certified copy 
of official map, excluded); Texas: 1890, 
Lasater v. Van Hook, 77 Tex. 650, 655, 14 
S. W. 270 (certified copy of deed-record, origi
nal being lost, preferred to examined copy of 
certified COpy); V crmon!: 1843, Carpenter ". 
Sawyer, 17 Vt. 121, 124 ("a. copy of n certified 
copy of a record is not evidence "). 

I In this class of cases the commonest in
stance of stututory change is the allowance 
of the use of copies from the re-record. in 
another county, of Ii judicial record or the 
like: UNITED STATES: Federal: Re\'. St. 
1878, §§ 897, 898, Code §§ 1400, 1401 (tran
I!Cripts of certain judicial records into new 
books, admissible); J1rizona: Rev. St. 1913, 
C. C. § 1751 (certified copies of records of new 
couaty tra.nscribed from records of origina.l 
county, admissible); Jirkallsas: 1851, Sta.te r. 
Crow, 11 Ark. G42, G5G (justicc's judglnent
ul\IlBCrillt filed in Circuit Court; derk's copy 

of this sufficient); Co/arado: Compo St. 1921, 
§ 4918 (certified copies of records transcribed 
on formation of uew county. admissible); 
lIlinoi3: 1873, Millcr 1'. Goodwin, 70 Ill. 
659 (transcript of official copy of originul 
legislative minutes, admitted); I IIdiana: 
1876, Nelson v. Blakey, 54 Ind. 29, 35 (a.rticles 
of incorporation filed with county recorder, cer
tified copy of this record filed with Seeretary of 
State; certified copy from the Secretary's 
office, excluded ~s a copy of a. copy of a copy 
not authorized by the statute); Iou'a: Code 
IS!li, § 4639 Compo Code, § 734G (documents 
in office of U. S. survcyor-general, though 
themselves copies, prova.ble by copy); 1862, 
Xiles r. Sprague, 13 Ia. 198, 202 (a foreign 
certificate of ma.rriage must be proved by 
direct copy, and not by a copy of the clerk's 
record); Kentucky: 1816, Hedden 11. Overton, 
4 Bibb 406 (copy of a. book of record, itself 
containing copies of Virginia patents. admitted, 
under a statute admitting copies of "records 
amI other papers" of the register's office); 
1816, Owinl(s v. Ulery, 4 Bibb 450 (Maryland 
will, probated there, and recorded by copy in 
this State; copy of record ltdruitted); 1817, 
Rogers 11. Barnett, 4 Bibb 480 (similar); 1818, 
Spurr V. Trimble, 1 A. K. Ma.rsh. 278, 279 
(COpy of power of attorney, cllrtified by Vi~
ginia notary a.5 recorded by him, then recorded 
by local clerk of Court; a. copy of this, ex
cluded); Louisiana: 1831, Lum v. Kelso, 
2 La.. 64, 67 (copy of record of judgment made 
in a.nother court, excluded); 1851, Look ". 
Mays, 6 La.. An. 726 (transcript of lower 
Court's trunscript of Supreme Court's order 
of reversa.l, received); 1857. West Feliciana. 
R. Co. tI. Thornton, 12 La. An. 736 (similar); 
1859, Woo'! ". Harrell, 14 La. An. 61. 63 (cer
tified copie~ of recorded copies rcceived on the 
fa.cts) ; ,Minnesota: Gen. St. 1913, § 900 
(county rerister of deeds' transcribed record 
of sheriffs' certificates of sale prior to 1802. 
admissible) ; § 902 (similar, for ruilroad 
gra.nt lists, condemnation proceedings, etc., 
etc.); Mississippi: Code 19W. § l!ls.t. Hem. 
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Where the original is out of the jurisdiction, the requirement may well be 
relaxed.6 

3. Such are the legitimate and easily defended rules of preference. There 
remain to be noticed certain situations, in which it would seem that no rule 
of preference can properly exist,i.e. situations in which the original i..v no 
longer accessible for purposes of immediate copying. 

Here a mediate copy may well be used as f!".!el~· as an immediate copy, 
because otherwise the unfair burden (similar to that spoken of ante, § 1268) 
would be imposed on the proponent of searching for possible immediate cop
ies and of proving them unobtainable. Any rule requiring in such a case the 
immediate copy to be aecounted for must proceed on the radical principle 
that a mediate copy is so inferior to an immediate copy that the latter must 
always be used if anyone pre-existing specimen ean by possibilit~· be found. 
It is one thing to require (as in par. b) that, where new direct copies ean be 
obtained' ad libitum " such a copy shall be procured at a definite office; hut 
it is taking a much further step to say that, though no new ones can now be 
ereated, ~'et search must be made in unspecified places for any that may 
have been previously taken and may still exist. To such an extent very 
few Courts are willing to go. 

Four varieties of this situation may be distinguished: 
(a.) Where the original and the first copy are both lust or destroyed, ' .. 

clear that the mediate copy should be admitted; and this seems not tf ; '" 
been disputed.7 

§ 1644 (records of county or court or office. § 1539 (transcribed records in circuit and 
transcribed by order of board of supcn"isors; county courts). 
copy or transcribed records to hu\"e same • Ped. 1917. Werlich's Will, U. S. Court for 
effect as original); Mi8souri: Re\·. St. 1919, China, 1 Extraterr. Cns" 6G8 (British (,l'rtificd 
§ 12730 (county surveyor's certified copy of copy of probate of n will already probiited 
filed certified copy of U. S. field-n,)tes, udmissi- elsewhere, Ildmitted, the original Pona the first 
ble); 1827, Bettis v. Logan, 2 Mo. 2 (transcript copy being out of the jurisdiction; dtiul,l 
of transcribed record filed in another court, the nbo\'e text with npproyul); Ky. 1900, 
admissible); Nevada: Rev. L. 1912, § W:l6 Knoxville Nursery Co. t'. Com .. 108 Ky. 
(certified copies of certain transcribed mining 6, 55 S. W. 691 (certified copy of a for-
records, ~dmissible); North Carolilla: 182-1, eign corporation's certificate of incorporll' 
State 11. Welsh, 3 Hawks 404, 407, 409 (certi- tion locally filed, admissible; the foreign 
fied copy of a statute reciting another statute, certificate is not here the original, beCIlUse 
admissible; Henderson, J., diss.); Con. St. tho.) local certificate is itself a new admission 
1919, § 609 (certified copy of judgment re- of corporate existence); Mass. 1900, Com. v. 
corded with cOllnty reeorder, admissible); Corkery, 175 Mass. 460, 56 N. E. 711 (corpora-
Pennsylrania: St. 1 798, Mar. 21, § 2, Dig. 1920, tion commissioner's certified copy of a copy 
§ 7608 Court Ree. (exemplifications of Phila. filed with him of foreign articles of incorpora-
County Court records of roads, copied from tion, admitted); Va. 18GS, Corbett 11. Nutt, 
original record, receivable) ; St. 1833, Feb. 16, IS Gratt. 024, 633, 637 (certified copy of a will 
§§ I, 21, Dig. 1920, § 10336 Evid. (official copies and probate from a court in D. C .. where it 
of copies of officinl drafts of donation lands, ra- had been probllted from an authenticated copy 
ceivable); Teras: Rev. Civ. St. 1911, n 3703, from court of original probate, received, the 
;{704 (certified copies of transcribed records for second probate being out of the State; whether 
new counties, admissible) ; §§ 6707-6777 a copy of this second copy could be received, 
(transcribed records in general; provisions not decided). 
for using); Viroinia: 1814, Whitacre v. 71873, Cornett t'. Williams, 20 Wall. 226, 
M'Uhaney,4 Munf. 310, :t12 (copy of a record 245 (cop~' of a l'crtified copy of a judgment, 
containing copies of decree, etc., excluded); both original and certified copy being destroyed, 
West Viroinia: St. 1881, c. 5, Code 1914, admitted). 
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(b) \\l1ere the original is lo.~t or destroyed, and the first copy is not pro
ducible because it is an official record, practically the same situation as the 
preceding is presented, since neither original 1101' first copy is producible. It 
is generally conceded that the mediate copy may be used; and the statutes 
which authorize the official copying of torn or illegible records prodde usuall~' 
for admitting copies of these copies.8 

(c) Where the original is a deed lauiully recorded and therefore need not 
be produced (ante, §§ 1224, 1225), the fir.~t copy being the official record and 
thus also not producible, practically the same situation is again presented, 
except that here it is still possible to cop~' directly from the original if it could 
be discovered b~' search, But the object of such statutory provision for 
recording is generaIl~' understood to be to facilitate the use of the record for 
the purpose of obtaining copies, the ordinary case of a recorded deed being 
the t~'pical one. Hence, whatever may be the rule as to exempting from 
the production of the original deed (allte, § 1225), ne\'ertheless, whenever 
a copy is receh'able at all,-i.c. either after or without accounting for 
the original it may be a cop~' from the official record; the objection that 
it is a mediate copy not being recognized as having force for such a case: 

1835, STORY, J., in Winn v. Patterson, 9 Pet. 663, 6ii: "It is certainly a common prae
tieeto produce in the custody of the clerk, under a 'subpcena duces tecum', the original records 
of deeds duly recorded. But in point of law a copy from such record is admissible in evi
dence upon the ground stated in Lynch v. Clerk,9 that where an original document of a 

I Add also the statutes cited infra. note 12: 
ESGLASD: 1653. Faulconer's Trial. 5 How. 
St. Tr. 323. 349. 356 (a deposition being lost. 
but being recorded in Haberdasher's Hall. 
.. the proper court where it ought to remain" 
and eXl1mined copy of the record. and another 
copy in the House journals. were used. though 
obiected to as .. but a transcript of a transcript. 
a copy of a COpy"); USITED ST.\TES: Ari
zona: Re'·. St. 1913. C. C. § 4722 (certified 
copies of transcribed defaced records. admissi
ble); Illinois: Rev. St. 1874. c. 12,4,. § 11 
(certified copies of copies of lost enrolled laws 
in office of ficcretary of State. admissible); 
Indiana: Burns' Ann. St. 1914. §§ 1290-
1329 (COpy of copy of lost records restored. 
udmissible); § 1379 (re-recorded mutiluted. 
etc .• records of Supreme Court. provable by 
clerk's certified copy under court seal); Ken
tucky: Stats. 1915. §§ 1632-1634 (transcrip
tion of torn. etc .. records. equivalent to origi
nal); Maryland: Ann. Code 1914. Art. 35. 
i 56 (land-office commissioner's certified copy 
under seal of an extract from a deed trans
mit.ted by court clerk. admissible if deed and 
record are lost or destroyed); M iS8oUri: 
Rev. St. 1919. § 10609 (re-rl'cording of records. 
torn. etc. ; certified copies admissible); 
,Yew Jersey: Compo St. 1910. §§ 49. 129. 
Conveyances (mutilated. torn. etc.. records 
may be proved by re-record or certified copy 
th~reof); St. 1920. Mar. 26. C. 46 (public 

record office; custodian's certified copy or 
old. defaced. restored. etc. rccord~ re-copied. 
admissible); ]\'orth Carolina: Con. St. 1919. 
§ 3557 (certified. copies of old records, etc .. 
transcribed. admissible); Oldo: Gen. Code 
Ann. 1921. §§ 2.74. 2775 (copy of copies 
of old records re-copied. admissible); Pwn8l/l
mnia: St. 1833. Feb. 16. § 2. Dig. 1920. 
§ 10338. Evid. (certified copies of official 
copies of defaced ancicnt official paperll in 
surveyor-general's office, receivable) ; St. 
1844. Apr. 29. § 3. Dig. 1920. § 10315. Evid. 
(copies by register of probate of entries rrom 
certain Orphans' Court papers. receivable 
.. ill the event of the loss or destruction" of 
Bueh papers); Rhode I.!altd: 1904. New York. 
N. H. & H, R. Co. v. Horgan. 26 R. 1. 448. 59 
At!. 310 (certified copy of an authorized record
copy of a dilapidated record of a town-meeting 
vote. admitted); l-'ermont: Gen. L. 1917. 
§ 3979 (certified transcript of town records. 
to be used as originals if the originals are lost 
or destroyed); We.'!t Viroinia: Code 1914. 
c. 73A. § 10 (proceedings of commissioners 
to establish contents of burnt records, usable 
when "no higher or better evidence can be 
had "); § lOa (county clerk's certified copy 
of re-recorded copy of lost or destroyed record. 
admissible); Wiaconain: Stats. 1919. n 4151j-
41510 (certifip.d copies of re-recorded lost 
records. admissible). 

• 3 Salk. 1M. 
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public nature would be evidence if produced, an immediate sworn copy thereof is admissible 
in evidenre; for as all persons have a right to the evidence which documents of a public 
nature afford, they might otherwi5e be required to be exhibited at different places at the 
same time." 

1848. StetJon v. Gulliver, 2 Cush. 494, 499: "W11en the book of the register would ~ 
evidence, a certified copy is entitled to have the same effect; there being very little ground 
to apprehend any mistake from that cause, and upon consideration of the great public in
com'enience which would result from having the books of record removed from their proper 
custody and place of security." 

This is universally conceded where the first copy is contained in an official 
register (as with deeds of land usuall~'), and is expressl~' declared in the 
statutes of registration (ante, § 1225); the only arguable case seems to be 
that of a copy required to be filed but not recorded in a book.1o It is upon 
this principle also, or an extension of it, that a copr from an authorized re· 
record in general (e.g. in another county) is receivable; 11 and this principle, 
combined with that of ~ (b) above, admits copies of Te-record.~ of conveyances 
whose original record.v are rlestroyed,i.e. without requiring the copy to be 
taken from the original convc;yance though in existence.12 The use of an 

10 En". 1694. Smart v. Williams. Comb. 247 ment there recorded on ccrtified copy from D. 
(a copy of a will recorded at the Prerngath'c cou:tty court. admittcd); Ill. Re\·. St. c. 
Office. opposed" because it is but a ropy of a 30. § 29 (certified copics of recorded certified 
copy; but the Court allowed it. for thc cntry copy of deed of lands in different counties, 
in thc ecclesiastical books is thc original 'quoad admissible) ; I a. 18nO. Collins t·. Valleau. 
hoc'; otherwise to make a title to lands by 79 Ia. 626. 629. 43 N. W. 284. 44 N. W. 9()1 
devise"; on thc latter point. sce thc reason (te-record in anothcr county; re-record ad-
allie. § 1238); U. S. Ala. 1882. Martin r. mitted); Mich. Compo I... 1915. §§ 1'729. 
Hall. 72 Ala. 587 (certified copy of rN'ord of 11731.11732.11739.11766 (certain rc-recorded 
official bond. required to bc filed but not to deeds. provablc by certified copy); iII o. Rev. 
btl recorded. excluded): Cal. 1875. Y:m('c t·. St. 1919. § 10581 (deed affecting land in 
Kohlberg. 50 Cal. 346. 349 (certified copy another county or in ncw subdh'ided county); 
of officially filed copy of articles of "'JlIsolida- 1880. Crispcn v. Hannavan. 72 ,,10. 548. 556 
tion. receivable); Cal. C. C. P. 1872. § 1855 (re-recorded dced provable under statute by 
(for public or recorded docllm('nts. n copy cl'rtified copy); lV. If. St. 1913. C. 137. § 3 
of thc record 5uffices; for doclllllents lost (central officc of co pi,·" of ancient records; 
or in opponent's possession. "either a copy or c('rtified copy under seal of StaHl by the 

. oral e\'idencc"): 1Il. 18n. Tuledo \\'. & W. R. Secretary of State to be e\;dence); K. C. 
Co. v. Chcw.67 Ill. 378. 381 (corporate articles; Con. St. 1919. §§ 1768-1772 (records in sped. 
copy filed by hl\\,: copy of this official record. fied countics); Wis. Stat:;. 1919. § 4151 b. 
admitted as copy of duplieate originnl); Ind. 1';0 attempt is madc to collect all such stilt. 
1879. Board v. 1\lny, 67 Ind. 561. 566 (certi- utes here. because thcy are too numerous to be 
lied COllY of officilll record of soldier's discharge. set forth accurately. and hecaude they almost 
etc.. admitted); Mass. 1848. Stetson I'. IIlwnys expressly make copies admissible. It 
Gulli\·cr. 2 Cu.h. 494 (sec qUotation supra); may be noted that the statutes cited under2 (a) 
1869. Goodrieh I'. Weston. 102 Mnss. 362 8upra. providing for trunscribed public records 
(same): Or. Ig7ti, Willamcttc F. C. & I... Co. in oeneral. will thus usually cover thc present 
,'. Gordon. 6 Or. 175. li7. 8emMe (copy of case of deed-records. 
recorded dncmncllt. admi.sible); Pa. 1900. 12 Thc statutes almost always cxpressly so 
Hilliard r. Enders. 196 Pu. 587. 46 Atl. 839 pro\'idc; the following list is not complete. and 
(certified (,OilY of a rel'ord-copy. required to bc those cited supra a (b) will IIlso usually cover 
filed. of u deed. admissihle): P. R. Hc\,. St. &: this case of deed-rccords; Fed. 1918. Virginill 
C. 1911. § 1392 (like Cal. C. C. P. § 1855). &: W. V. Coal CO. II. Clmrle~. D. C. W. D. 

Compare the ('nses on /oreio" corporale Va .• 251 Fed. 83 (cl'rtifil'd copy of a record 
arlicl€8. cited 8upra. note 0. made from an attested copy. the original 

II Ala. Codc 1907. § a995 (transcribed record not being in existence; admitted under 
records of nny court or office to be e\'idenl'1l Va. Code 190-1. § ;{a:39); Cal. St. 1906, 
like t.hc original): Fla. 190G. Mansfield r. Spec. Sess .• c. 55. p. n. June 6. § 1: Colo. 
Johnson. 51 Fla. 239. 40 So. 196 (certified C()py Compo St. 1921. § 5020 (rl'corder's certified 
from thc record of H. coullty court, of a jlll!g- copy under official sc1I1 of re-recorded docII-
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abstract from such a record, howew'r, involves the principle of Completeness, 
and may be better considered under that head (post, §§ 2105, 2107). 

(d) The fourth \·ariety of situation occurs where the or·iginal is lost or de
stroyed and the first copy is not an 'official record and is not shown to be lost 
or otherwise accounted for. This presents the only situation in which a sup
posed strict rule of preference can practically make an~' difference to the 
proponent's disadvantage. In the preceding cases there is virtually a general 
agreement that the mediate copy can be used because the immediate copy 
cannot be had; and the qu~stion here is reall~·, Must it be shown that an 
immediate copy cannot be had? Is the mediate copy receivable without 
such a showing? The objection to such a rule, as already noted (ante, 
§ 1275), is the excessive burden of search and proof placed on the proponent, 
- a burden disproportionate to the small risk of error involved in the use 
of a mediate copy. 

As regards the state of the law, it is just here that the place of really 
debatable and still unsettled doctrine is found. It has already been seen (in 
paragraph 1, above) that there is no support for the extreme notion that a 
cop~' of a copy is absolutely inadmissible; it has also been seen, on the other 
hand (in paragraph 2, above) that a copy of a copy is generally conceded 
not to be receivable so long as the original is accessible for direct copying, 
and also (in paragraphs 3(a)-(d), above) that by general concession a copy 
of a copy is receivable when neither original nor first copy are to be had. But 
none of these concessions answers the present inquiry, namely, When the 
original is not accessible for a direct copy, but the intermediate copy {!opied 
from (or some other pre-existing direct copy) is by possibility available, must 
the latter be produced or accounted for? The orthodox English doctrine 
seems clearly to have laid down such a rule.13 

• But, for the reasons abov~ 
~. . 

suggested, this unneces~arily strict requirement has been rejected by a 
majority of American Courts,14 although, in view of the numerous discrim-
ments whose original records are destroyed, Liebman 11. Pooley, 1 Stark. 167 (letter; copy 
admissible); Fla. Rev. G. S. 1919. § 3834 of a copy left at home. excluded); 1838. 
(certified copies of re-recorded instruments Everingham v. Roundell. 2 Moo. & Rob. 138. 
or copies of deeds whose records have been Alderson. B. (writ; copy of a copy left at 
burnt. admissible); Ill. Rev. St. 1874. c. home by the \\;tness. excluded); U. S. Ga. 
116. H 6-8. 11. 22 (certified copies of con- 1849. Schley v. Lyon. 6 Ga. 530. 538 (witness 
\·eyances. etc., or certified copies thereof. copied from newspaper file. then copied the 
re-recorded to supph' the loss of original copy;'\ excluded. even though files were un-
records. admissible); La. St. 1910. No. 234 available); 1a. 1899. State v. Cohen. lOS 
(dcstroyed records of district clerk and parish la. 208. 78 N. w. 857 (copy of copy of policy. 
recorder); Mo. Rev. St. 1919. § 2204 (re- excluded. the first copy not being shown 
rl!\.'Orded conveyances where records have been unavailable); Pa. 1782. Morris I). Vanderen, 1 
destroyed by fire, admissible); N. Car. Con. Dall. 64. 65 (copy of a certificate of a. survey. 
St. 1919, § 1778 (wills in a certain county); excluded). 
Oh. Gen. Code Ann. 1921. § 2479 (re-recorded 16 Conn. 1871, Cameron v. Peck. 37 Conn. 
sun'eys, etc.); Wis. Stats. 1919. n 4151 c, 763 (admitting a copy of a press-copy of a 
4151 e. letter); Ga. 1860. Womack 11. White. 30 Ga.. 

II EnO. 1767. Tillard v. Shebbeare. 2 Wils. 696. 700 (copy of sale-advertisement. ad-
. 366 (copy of a Bishop's institution-book entry. mitted; newspaper itsel( not required); MCUl8. 

copying a presentation: the book itself called 1869. Goodrich v. Weston, 102 Mass. 362 
Cor; .. the true point is. Might not the plain- (lost letter; the copy of 0. letter press copy. 
tiff have produced better evidence '!"); 1816. the latter not accounted for, was accepted; 
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inations above noted, it ean ha~'dly be said that any door and settled doc
trine exists ex<."!ept in a few jurisdictions. 

2. Rules as to Qualifica.tions of Witness to Copy 

§ 1277. In general. A copy, merely as a piece of paper, has no standing 
as evidence. In order even to be termed "C(lp~'" it must have the support 
of a witness qualified to say that it represents the contents of the original 
document: 

Ante 1726, Chief Baron GILBERT, Evidence, 96: "A copy of the deed must b(' 
proved by a witness that compared it \,;th the original; for there is no proof of th(' 
truth of the copy, or that it bath any relation to the deed, unle~s there be somebody to 
prO\'e its comparison with the o.iginaI." 

A copy, in short, is merely one mode (ante, § 799) of presenting the testi
. mony of a witness. The witness, therefore, must be qualified; and thus 

the general pdnciples of witnesses' qualifications have here certain special 
applications. 

§ 1278. WikAess to Copy must ha.ve Personal Knowledge of Original. A 
general principle for witness' qualifications is that he mu:;! speak from per
sonal observation of the event or thing to be testified to, and that therefore 
in general a witness is not qualified who bases his testimon~', not on 'hi:> own 
personal observation, but on imagination, or inference, or the hearsay of 
others (ante, § 657). Upon this principle, then. a person who proposes to 
testify to the contents of a document, either by copy or otherwise, lnust have 
read it. He may not describe its contents merely on the credit of what 
another has told him it contains, eyen thOUgTl -his'" informant purports to 
have read it aloud in his presence. 

This rule is not always enforced by Courts; and no doubt there are case') 
in which the trial Court's discretion Dlay properly allow exceptions. But 
the general ruie is a proper one, and is constantly invoked. l Upon the same . 

.. there are no degrees of legal distinction the will and the recorcHiaving been destroyed 
in thia c1aBB or e\'idellce "); 1890. Smith t'. by fire, admitted); 1909. Pineland Club r. 
Brown. 151 Mass. 338. 340. 24 N. E. 31 (two Robert. 4tU C. C. A .• 170 Fed. 341 (a record 
Bucce88i"e assignments of a judgment; the of a certified copy of a will. not admitted. 
first bemg lost. the second was held not pref- under S. C. St. 1866. Dec. 20. the probate 
erable to a copy of the first; .. if there are of the will being defective and the existenee 
IMlveral sources of information of the same of the will not being otherwisa establish~d; 
fact. it is not ordinar'Jy necesl!ary to show the principle of §§ 1658 and 2110, post, being 
that all have been exhaUl!ted before secondary thus not satisfied; Howard~. QuaWebaum 
evidence can be resorted to"); Mich. 1916. distinguished); TCnfl. 1813. Duncan 1>. Blair. 2 
Bartholomew 11. Walsh. 191 Mich. 252, 157 Overt. 213, 214 (the recorded entry of land 
N. W. 575 (minutes of corporate meetings; being lost, a copy of a warrant containing a 
copy of a C!lPY. admitted only after evidence copy of the entry and a copy of an absu'act of 
of later uJteration of the original); N. Y. the entries was received). 
1821, Robertsvn V. Lynch. 18 Johns. 451. 452, § 1178. I In the following list the cases on 
457. aemble (copy of a letter-book copy, reo both sides are included: ENGLAND: 1672. 
ceivable): 1830. Jackson V. Cole. 4 Cow. 587, Peterborough II. Mordaunt, 1 Mod. 94 (the 
595 (copy of a copy of apprai'!Crs' certificate witneBB to a copy. "being Il8ked whether he 
received. the originuJ being lost); S. C. 1896. did see the very deed and complU'e it \\;th t.hat 
Howard V. Quattlebaum. 46 S. C. 95. 24 S. E. copy. he answered in the negative." whereupon 
93 (8 copy from a certified COpy of a will. his testimony was disallowed); 1830. R. v. 
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principle, testimon~' to contents b~' ;l foreigner or an illi.tcrate person is ordi
narily inadmissible.~ It is upon this principle that a copy of a copy, as al
ready noted (ollte, § 12i5, par. 1), may be excluded where it does not ap
pear that the intermediate document was really a copy.3 

Abatrad.y of t£tle, as commonly made up, wou! I of course be excluded on a 

Haworth. 4 C. &: P. 254, 256 (must have read 
the original); UNITED ST.~TES: Ala. 1896. 
Edisto Phos. Co. 11. Standford. 112 Ala. 493. 
20 So. 613 (the witness must have seen the 
document) ; 1901. Lastcr r. Blackwell. 128 
Ala. 143. 30 So. 663, 133 Ala. 337. 32 So. 166 
(testimony of persons who had heard a deed 
read, admit red) ; 1910. Lacy t·. Meador, 170 
Ala. 482, 54 So. 161 (one L., an illiterate, had 
dictated a letter to one E., who wrote it; a wit. 
ness who had heard sonIc one read aloud the 
letter was ex('luded; citing the text above) ; 
Ark. 1853, Hooper r. Chism, 13 Ark. 496, 501 
(one who had heard a bill of sale read, by an 
unspecified person; insufficil'nt); Cal. 1910, 
Guinasso's Estate, Guinasso 11. Arata, 13 Cal. 
App. 518. 110 Pac. 335 (one who heard B. 
read a will aloud, not competent); Ill. IS78. 
Weis r. Tieman, 91 Ill. 27, 30 (a pl'rson who had 
heard or read that re('ortis were destroyed, 
excluded); }.f ass. 184S. Hodges r. Hodges, 2 
Cush. 460 (one testifying from statements of 
the signer, excluded); .>.,[ fJ. 1846, Matthews r. 
C~aIter, 9 Mo. 696, 699, 701 (one who heard a 
paper read, allowed to testify to the reading of 
contents, on the' res gestre' print'iple); N. J. 
1692. Rice v. Ric-e, N. J. Eq. • 25 At!. 321 
(copy of a letter dictated. the writer not seeing 
the original nor the dictator the copy; re
ceived. with reser\'atior, that {or formlll docu
ments, essential to a claim, etc., cross-rcading. 
or the like, might be required); IS97, Schubert 
Lodge v. Schubert Vel'ein, 56 N. J. Eq. 7S, as 
Atl. 347 (printed copy of the constituti<.n of a 
secret order; the State-lodge sccretury re('ei\'ed 
it from the Supreme-lodge secretary; the for
mer's tesHmony held sufficient); N. Y. 1874, 
Nichols v. K'ngdom Co., 56 N. Y. 61S (letter; 
even though the letter is now destroyed. not 
provahle by one who has not read it;; 1875, 
Edwardsv. Noyes, 65 N. Y.IZ6, 8emble (same); 
N. C. 18S0, Nelson r.. Whitfield, 82 ~. C. 46 (a 
lo~t I\ill having been shown to' be probated, its 
contents were proved by (,thers who had heard 
resd what purported to be the will or a copy) ; 
1894, Propst 11. Mathis, 115 N. C. 526. 20 S. E. 
710 (rejectinl!: a witness who testified to the 
contents of a lost will read over to him by 
the clerk; distinguishing Nelson v. Whitfield. 
wpra, because Lere the same witness WIlS ex
pected to suffice for both the contents and t.~e 
fact of probate); Pa. lS27, Pipher v. Lodge, 
17 S. &: R. 214, 221, 232 (a copy by a clerk of 
II deposition. not clearly shown to hllve beEln 
based on the original, receh'able, per Tod, J., 
excluded, per Gibson. C. J., and Rogers, J.); 
1869, McGinniss to. Sawyer, 63 Po.. 266 (lost 

document; "itness must have seen and read 
it); IS70, Coxe v. England. 65 Pa. 212, 222 
(one who saw a few words of a letter which 
another read llIoud, not competent, because 
"her knowledge WIlS hearsay"); Tez. Re\,. 
Civ. Stats. 1911, § 3272 (lost will may be 
proved by one" who has heard ;t read "); J't. 
1871, Johnson t'. Bolton, 43 Vt. 303, 304 
(testimony by an illiterate who heard another 
person read a lctter, excluded). 

On the eame principle it hIlS been held that 
a bY8lar.der may not testify to the accuracy of 
a report of the c:cam;/Ultion of an illiterate ac
cused: 1834, R. v. Chappell. 1 Moo. &: R. 395 
(Denman. I,. C .• J.: "For if the prisoner signs 
his name. this implies that hc ('an read, and 
that he has read thc examination and adopted 
it. But if he has not signed it, or has only put 
his mark. there I!.re no prol'nds to infer that he 
can read or that he knows the contents. and no 
JJcrson can swcar that the examination bas been 
'~orrectly reau o\,er to him except the person 
who read it "). 

Accard: 1834, R. r. Riehard!l. 1 Moo. & R. 
396. n .• Paltl'SOn, .1. 

Coalra: 1835, H. ,'. Hope. 1 :\100. &: R. 396, 
n .. Pattcson and Vaughan, JJ" for certain 
ras(?:;. 

: Cal. 1884, Russell ~. Brosseau. 65 Cal. 605. 
607, 4 Pac. 643 (testimony to content.~ of notice 
h~' one unable to read or write. excluded); 
Term. 1870. Check v. James, 2 Heisk. 170. 172 
(a boy from 5 to 8 years old at the time of 
execution of a bond. held not competent to 
t{'stify to its content.l). 

COl/Ira: Colo. lS8.1. Breen r. Richardson. 
6 Colo. 605 (a forei~ner. executing articles of 
partnership read o,'er to him. allowed to testily 
to the contents of the destroyed original); 
D. C. 1915. Chah'et •. Huston. 43 D. C. App. 
77 (plaintiff allowed to testify to contents of a 
lost letter, written by dO'endant, in German, 
and read over to plain tift' by his I\ife, sinr:" 
dead); Term. IS72, Morris v. Swaney, 7 Heisk. 
591, 597 (contents of a IDst will allowed :.0 be 
shown by illiterate per>!OllS who had heard it 
read aillUd by others; the anlllogy of examined 
records invoked. in which cross-reading is not 
necessary). 

• That a party'8 admi8sion may sullicl.'. 
though not based on personal knOwledge, sec 
ante, §§ 1053, 1255. 

What personal knowledge is required as to 
the genuinmcss oj the oril/ina[ from which the 
copy was taken is dealt nith post. § 215S. 

For copies of telegrams, sec post. § 2154. 
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strict application of this principle;4 but it has never been thought to be the 
real obstacle to using abstracts of title; the rule for originals (ante, § 1223), 
the hearsay rule (post, § 1705), and the rule for completeness (post, 
§ ~105), also are to be faced. Statutes have in many States made an excep
tion to all of these rules (post, § 1705) . 

§ 1279. Same: Ezception for Copy of Official Records; Cross
not Necessary. To the preceding rule there is a classical and settled excep
tion., covering the case of the copy made of an official record. Here it has 
never been duubted that, if the witnf'ss " cross-read" with another person 
(usually tile record-keeper or his clerk) . i.e. held the cop~' and followed 
it. as the other read aloud tlH! original, then followed the original while the 
other read aloud the CO?y l,is testimony to the cOP~"s co.rrectness would 
be admis!:~hle; aithough it is obvious that his testimon~' is none the less based 
on hE;arsay. The only objection here raised has been that there should at 
least be l\ ~ross.reading, i,e. that a single co-rf'Ming, i.e. one or the other 
of the above parts of the process, is in.ylljJiciei~t; but even this objection has 
been by long tradition and practice almost unanimously repudiated.l 

§ 1280. Same: Sundry Distinctions (Press-Copies; Witness not the Copyist; 
DCluble Testimony; Impression or Belief; Spoliation). (1) Where a process 
of copying by blotter-press or the like is in its general operation fairly 
accurate, it should be enough that the witness has gone through the process, 
even though he has not afterwards verified the copy with the original. l The 
same principle should apply to photographic copies (ante, §§ 793, 79.5) . 

• 1915. Hitt tI. Carr. 62 Ind. App. 80. 109 
N. E. 456 (ubstractor's testimon~' to contents of 
a lost summons-return, held inadmissible. on 
the ground that" his information was obtained 
from nlites or seconda.;·y e\idence pror.ured by 
some Dll'mb"r of the office fo~ne"; this would 
effectually exclude all abstracts; Indiana 
needs a liberal statute on the subject). 

i 1179. I 1808. neid 11. Margison, 1 Camp, 
469 (Wood, B.: "Had the \\itness who was 
called done all that the defendant requires. 
still the other person engaged in the examina
tion might by possibility have misread the copy 
as well as the original; and it would come to 
this, that to prove a copy of a record there must 
always be two witnesses. the man who read and 
the man who examined. But this would be a 
great public inconvenience. and there is no rule 
of law to require it "). 
• Accord: E1lf/. 1795, M'Neil 11. Perchard, 1 
Esp. 264 (writ); 1808. Gyles v. Hill. 1 Camp. 
471. note (official record); 1809. Rolf 11. Dart. 
2 Taunt. 52 (judgment); 1833. Fyson 11. 

Kemp. 6 C. & P. 72 (bill of costs); 1839. R. 11. 
Hughes. 1 Cr. & D. 13 (record of conviction) ; 
Conn. 1807. Lynde 11. Judd. 3 Day 499; U. S. 
N. H. 1852, Pickard 11. Bailey. 26 N. H. 152, 
169; N. Y, 1830. Beardsley. Sen.. in Hill I'. 
Packard. 5 Wend. 375. 387 ("C"pies of records 
are to be proved, 118 other transcripts, by a 

witness who has compared the copy line for 
line with the original. or has examined the copy 
while another person read the original"); Pa. 
1870. Krise v. Neason. 66 Pa, 253. 260 (whether 
cross-reading is n2cessary; held not here, 
because the reader was the agent of both 
parties); Tenn. 1872. Morris 11. Swaney. 7 
Heisk. 591. 597. ante. § 1278. note 2. 

Contra: 1837. Slane Peerage Case, 5 C!. & 
F. 23. 42 (for public documents); 1892. Rire , .. 
Rice. N. J. Eq. .25 At!. 321. semble. anlt. 
§ 1278. note 1. 

Not clear: 1848. Crawford and Lindsay 
Peerages. 2 H. L. C. 534. 545 (cross-reading of 
an ancient document in Latin; both readers 
and the copyist called, un the facts). 

That the personal knowledge of an offjur 
UiviTl{} a certified COPII is not required. sec pOll, 
n 1635. 1677. 

§ 1180. I 1842. Simpson ". Thornton. 2 
Moo. & Rob. 433; 1890. Ford 11. Cunningham. 
87 Cal. 209. 210. 25 Pac. 403; Haw. Rev. L. 
1915. § 2606 (" where IIny writing whatsoever 
ahall have been copied by means of any ma
chine or press which produces a facsimile 
impression or copy of such writing". the copy 
suffices. on proof of being so taken, "without 
any proof that such impression or copy wu 
compared with the SAid ori&inal"). 
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(2) The witness to a copy need not be himself the transcriber or copyist. 
If he has a'i: some time compared the original and the alleged copy made by 
another, he is qualified to verif~' the copy. If a period has elapsed between 
his sight of the original and his sight of the copy, so that he is virtually nothing 
more than a recollection-witness (ante, § 1266) as where he is first shown 
the alleged copy in court and is asked to say whether it is a copy of the original 
as he remembers it -- then it is possible that he should be regarded as an 
inferior witness to a copy-witness in the strict sense (as noted ante, § 1268); 
but that he is at least a qualified witness has not been doubted.2 

(3) On the same principle, a paper may be shown a copy by the uniied 
testimony of two perSOll':] neither of whom alone could testify to all the ele
ments. The t~'pical instance is that of paper A shown by one witness to be 
a copy of a certain paper B, another witness then showing paper B to be 
identical with the absent original in issue.3 

(4) On the principle of Knowledge (ante, § 658), it is not necessary that the 
quality of a witness' knowledge or belief should be that of absolute certaint~'; 
his belief or impression, if fairly certain and definite, will suffice. But it is 
of course difficult to draw the line precisely between the sufficient and the 
insufficient degrees of positiyeness.4 

t Ena. 1833. R. v. Fursey. 6 C. &: P. 81. S4 read the original and also the copy Will! reo 
(for proving notices. the usual wa~' is "to give a ceived). 
Ialleged] copy to the witness and ask if it is a The length oJ time elapeing between seeing 
copy of what he saw"); 18.'37. R. r. Murphy. 8 the original and making the cop~' is immaterial; 
C. &: P. 297. 306. 307. 308. semble (testimony it is then at least as good as recollection.testi· 
that a paper was similar to one in e\;dcmce. mony: 1913. Walter v. Calhoun. 88 Kan. 801. 
admitted); U. S. IU. 1875. Lombard I). John- 129 Pac. 1176. 
lIOn. 76 III. 599. 601 (the copyist himself need I Eng. 1699. Medlicot 1'. Joyner. 2 Keble 
not come. if another qualified person can vcrify 546 (a deed-copy" made by the witness to carry 
the copy); Ky. 1820. Barbour v. Watts. 2 A. K. about to counsel. but never examined with the 
Marsh. 290 (one whr has first SCE;n the copy original". admitted. because" this is good ed-
IIOme time after sc.:ing the original; not de· dence as well as [i.e. together withl testimony 
cidcd); Mas!. 1837. Dana v. Kemble. 19 Pick. of a witness of the contents of the deed burnt") ; 
112. 116 (a paper in the hand~Titing of the 1817. R. v. Watson. 2 Stark. 116. per Lord 
deceased writer of an original; this paper test;· E1lenborough. C. J. ("When you wish to pro\'e 
lied to be of the same tenor as the original; that a party has notice of the contents of a 
held sufficicnt); }.[0.1851. Harvey r. Chouteau. newspaper. you show by one witneas that he 
14 Mo. 587. 597 (thp witnees need not have the had a copy of the paper and by another what 
original before him. if the C01.TCctncsa of the the contents were"); U. S. 1885. Huff v. Hall. 
copy is otherwise known to him); Nebr. 1894. 56 Mich. 456. 457. 23 N. W. 88 (lost letter; B 
Noetmm v. Halliday. 39 Nebr. 828. 833. 58 testifies to a letter shawn him by A; A testifiee 
N. W. 429. lemblc (copy of a plat not made by that the letter was one received from the de-
witness nor compared with criginal. excluded) ; fendant; allowed); 1827. Bullitt r. O\'erfield. 
N. J. 1832. Smith v. Axtell. 1 N. J. L. 494. 498 2 Mo. 4 (copy \'erified by one witness for an 
C" It has not been compared; the witnesses original identified by another. admitted). 
who state it to be a copy. speak only from their That the ... itnesa to an examined copy oJ a 
recollection of the original"; admitted. though public rewrd must show that the document 
II copy in the strict t'Cnse was held preferable) ; examined was really the desired record. ie 
Wi.!. 1881. Kollock v. l'archer. 52 Wis. 393. 400. dealt with under Authentication Cpo~l. § 2158). 
9 N. W. 67 (a defective official-copy may be • 1844. State Bank r. Ensminger. 7 Black!. 
verified by another person so as v.. be admis- Ind. 104. 108 (copy made by clerk in such a 
lible); 1895. Althouse v. Jamestown. 91 Wis. huny that he could not swear to accuracy; 
46.64 N. W. 423 (the fa.ct of BCrving a particu· held sufficient. opponent possessing the origi-
lar notice being in existence. and the testimony nal); 1886. Re Gazett. 35 Minn. 532. 533. 29 
of the person who made the copy offered not No W. 347 (that a paper "seemed to be" a copy 
being available. the testimony of one who had of a pleading. insufficient); see also ante. 1668. 
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(5) A document's contents may be inferred from circumstantial evidence, 
- in particular, from spoliatwn or suppression by the opponent (ante, § 291). 

3. Bules depending on the Hearsay Rule end ita ExceptiODa 
§ 1281. Witness must be called, unless by Exception to the Hearsay Bait 

for Certified Copies, etc. A paper offered as a copy but not supported by any 
person's testimony in Court is a hearsay i.e. extrajudicial statement, 
obnoxious to the Hearsay rule (post, § 1362). Hence, some person must be 
called to th$ stand to verify the paper as the copy that it purports to be. A 
paper offered anonymously as a copy, or offered without calling some witness 
to verify it, is inadmissible. This principle, never disputed, is, with occa
sional lapses, constantly enforced in excluding supposed copies; 1 though in 
earlier times there was undoubtedly more laxity in this respect.2 

But there are exception.<t to the Hearsay rule, undtr which copies made by 
specific classes of persons may be admitted. (1) Under the exception for 
Official Statements (post, § 16i7), copies made by officers lawfully auth()riud 
to give copies i.e. exemplified, certified, attested, or office copies are re
ceivable. (2) Upon a similar principle, statutory provision is often made for 
the establishment, by judicial proceedings, of a copy of a lost or destroyed docu
ment (post, § 1682). (3) There is an early and limited exception, nowadays 
not much invoked, allowing the use of rec'itals ,in one deed of the contents of 
another as evidence of the laUei"'s contents (post, § 1573). (4) There was 
also once an exception recognized for ancient copies of ancient wsf record8 
(post, § 1573). (4) There is an exception in favor of private reports of judi". 
cial decision.<t in other jurisdictions (post, § 1703), and, by statute, for copies 
certified by the clerks or other custodians of certain private documents such 
as corporate records (post, § 1683). 

4. 
. § 1282. Completeness of Copy; Abstracts. The general principle of 
Completeness (post, §§ 2105-2111) requires that, where the terms of a docu
ment are to be proved, the whole of the contents, whether in the original or 
by copy, be presented to the tribunal. It is impracticable to separate from 
the general treatment of that principle the specific rules applicable to the 
proof of a document's contents, and the various questions are there dealt with; 
in particular, the questions whether the whole of a document must be con
tained in the copy, and not a mere extract or an abstract, whether a copy 
must be stated to have been " truly" or " correctly" copioo, and the like. 

, U81. 1 Eng. 1807, Fisher 11. Samuda. 1 
Camp. 190, 192 (a copy made by the plaintiff 
himself, incompetent from interest. excluded, 
because such testimony "must be of a nature 
which the law would receive in other in
stances"); U. S. N. J. 1819. WillSll. M'Dole, 
5 N. J. L. 501 (copy insufficiently proved); 
1906, Hallt'. Callingham, 74 N. J. L. 211, 65 
Atl. 123 (purporting copy of a letter, not veri
fied by any witneS5, excluded); N. Y. 1385, 
Oregon B. B. Co. II. Otia, 100 N. Y. 446, 453. 

3 N. E. 485 (the writing delivered to the tele- ,., 
graph office being the original. and destroyed. 
the transcript delivered to thl! !!Cndee !VIII 
taken 88 a copy, in the alJP""nce of any objec
tion to its accuracy; compare t 2154, P060; 
N. Car. 1844. Kelly v. Craig, 5 Ired. 129, 131 
(paper d",iivered by a clerk to a sheriff, purport
ing to be a copy of the tax-list, excluded). 

'1707, Winne v. Lloyd, 2 Vern. 603 (copies 
by a deceased pel'f!On admitted). 
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§ 1285-13'Jl] BOOK I, PART II, TITLE I § 1285 

Sun-Trl'LE II: RULES OF TESTIMONIAL PREFERENCE 

OHAPTER XL. 

§ 1285. Nature and Kinds of Testimonial Preference. 

TOPIC I: PROVISIONAL (OR CONDITIONAL) TESTIMONIAL 
PREFERENCES 

• 

11286. General Na.ture and PolicY of these Rules. 

SUB-ToPIC A: FOR AN ATTESTING WITNESS 

§ 1287. History. 
§ 1288. Reason and Policy of the Rule. 
§ 1289. Tenor of the Rule. 

(a) H the ezecution of an)' 
doclJlllent ,t 

§ 1290. Kinds of Document~ covered by 
the Rule; at Common Law, all Document.'! 
were included; Statutory Modifications. 

§ 1291. Document.'! Incidentally or 
"Collaterally" in Issue. 

(b) "Purports to have been attested" 

§ 1292. Who is an Attesting Witness. 

(c) H A part)' desiring to prove ita 
ezecutiCln ,. 

§ 1293. Rule applies only in proving 
Execution, not in using the Document for 
Other Purposes. 

(d) "Against opponent entitled in 
the IItate of the iuuea to dispute 
eucution" 

§ 1294. Execution not disputable (1) be
cause of Estoppel or other rule of Sub
st~.ntive Law. 

(e) H before using other evidence" 

§ 1299. Attester preferred to any Third 
Person, including the Maker of the Docu
ment. 

I 1300. Attester preferred to Opponent's 
Extra-judicial Admissions. 

§ 1301. Attester prefened to Opponrnt's 
Testimony on the Stand. 

(j) "Either produce the attester as a 
witness " 

§ 1302. Attester need not Testify Favor
ably; Witness Denying or not Recollect
ing; Attester's Favorable Testimony not 
Conclusive. 

§ 1303. Same: Discriminations (Re
freshing Recollection; Implied Attesta
tion Clause; Impeaching one's Own Wit
ness, or one's Own Attestation; Illinois 
Rule admitting ouly Attesting Witnesses 
in Probate). 

§ 1304. Number of Attesters required 
to be Called. 

I 1305. Same: Rule satisfied when 
One Competent Witness testifies by Depo
sition or Affidavit. 

§ 1306. Same: When All Witnesses are 
unavailable ill PeroOn, One Attestation only 
need be Authenticated. § 1295. Execution not disputable (2) be

cause of the rule of Pleading. 
§ 1296. Execution not disputable (3) be- (g)" Or ahow hfI tutlmo~ to be 

cause of Judicial Admission. nnaya.l.lable" 
§ 1297. Execution not disputable (4) be-

cause of Opponent's Claim under the Same § 1308. General Principle of Unavail-
Instrument. a.bility. 

§ 1298. Execution disputable, and rule § 1309. All the Attest~rs must be shown 
applicable, where the Opponent merely Unavailable. 
PrOduces the Instrument, without Claim-. § 1310. Statutory Enumerations oC 
ing under it. . Causes of Unavailability. 
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i 1311. Causes of Unavailability: 
(1) Death; (2) Ancient Document. 

§ 1312. Same: (3) Absence from Juris
diction. 

i 1313. Same: (4) Absence in Un
known Parts. 

§ 1314. Same: (5) Witness' Name 
Unknown, through Loss or I1Iegibility of 
Docnment. 

i 1315. Same: (6) mness or Infirmity; 
(7) Failure of Memory; (8) Imprisonment. 

i 1316. Same: (9) Incompetency, 
thMugh Interest, Infamy, Insanity, Blind

etc. 

§ US17. Same: (10) Refusal to Testify. 
Privileged or Unprivileged. 

§ 1318. Same: (11) Document proved 
by Registry-Copy. 

§ 1319. Same: Summary. 

(h) "And also authenticate his attest&
tioD, unless it is Dot f",&Sible " 

. § 1320. If the Witness is Unavailable, 
must his Signature be proved, or does it 
Suffice to prove the Maker's ? 

§ 1321. Proof of Signature dispensed 
with, where not Obtainable. 

§ 1285. Nature and Kinds of TeltimoDial Preference. In the preceding 
Chapter has been examined that sort of preference which is accorded to the 
original of a writing; its production before the tribunal is preferred, if fea
sible, instead of testimonial or circumstantial evidence about the contents. 
The preference now to be examined is a preference for one "'ind of testimo
nial e11i.dence (i.e. one kind of witness) over another. 

The rules of Preference here are of two sorts, one less stringent than the 
other. By one sort of preference, it is required that a particular witness or 
class of witnesses be called before any other can be resorted to, so that the 
latter cannot b8 used until the former is produced or is shown to be un· 
available. This sort of preference may be termed provisional (or condi
tional) formerly referred to as an application of the "best evidence" 
rule (ante, § 1174). By the other sort, the preferred witness or class of wit. 
nesses is not only first required, but if it is available, it is made the exclu
sive source of proof; that is, if the preferred witness is available, his testi
mony is taken as so trustworthy that no other testimony to the same point 
is received, nor is his testimony allowed to be shown incorrect. This sort 
of preference may be termed conclu.nve (or abaolute). The various rules of 
conditional preference are dealt with in §§ 1286-1339; the rules of abso
lute preference in §§ 1345-1353. They are few in number, and rest upon 
considerations peculiar to the case of each one. 

Topic I: PROVISIONAL (OR CONDITIONAL) TESTIMONIAL PREFERENCES 

§ 1286. GeDeral Nature aDd PoUe,. of these Rules. The general notion of 
preference which insists that a particular witness shall be called before an
other can be called rests on the supposed excellent position of that particular 
witness to obtain knowledge of the matter more accurately than any other 
person. His opportunities of knowledge, it must be supposed, have been not 
only better than those of others, but so much better that it would be a pal
pable risking of injustice to proceed in the trial without endeavoring to obtain 
him. Moreover, such a rule should be applied only where the class of wit
nesses thus pt'eferred can be designated with some precisioH and certainty; 
because the party required to call him must in fairness be able to know be-
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forehand, in order to summon them, the person or persons to whom the rule 
will be applied h~' the Court on the trial. Finally, such a rule obviously 
assumes nothing as to the precise nature of the witness' testimony. He may, 
on appearing, affirm or deny the existence of the fact in question; he is re
quired to be used, but without any assumption that he will say the one 
thing or the other thing, and merely with the assumption that whatever he 
can contribute will be worth hearing. In other words, such a rule is a rule 
imposed by the law by way of insuring a supply of trustworthy testimony 
which otherwise the partisan interests of either side might fail to furnish. 

Now the situations in which these combined considerations apply must 
necessari1~' be few. There are doubtless many classes of witnesses who 
might be supposed to have better opportunities of knowledge than others; 
but there are not many in which it can be securely assumed, for the purposes 
of a fixed rule, that they have had opportunities so far in excess of others 
that they must invariabl~' and posith·eJ.y be utilized. Moreover, the precise 
definition of :>uch persons by specific rules is still less often feasible. Finallr. 
and most important of all, the cases in which the law needs, of its own motion, 
and independentl~· of the litigants' efforts. to insist upon their attendance 
are decidedly few in number. The whole spirit of the Anglo-American sys
tem of trials is to leave the search for evidence in the hands of the parties 
themselves (post, § 2483). Their interested zeal is regarded as sufficient to 
insure a full and exhaustive marshalling of all the evidential data on either 
side; and this attitude of the law, whether originaIl~' wise or not, has so 
thrown the parties upon their own efforts that in practice parties do exert: 
themselves as effectively as could be desired.. In fact, our s~'stem of parti
san responsibility for t1le purveying of evidence, while it is marked by the 
natural defects of partisanship, is at least more successful in the thorough 
canvassing of all sources of evidence tIlan an~ .. system of judicial responsi
bility could be in this countr.r, or (perhaps) than in any other country such 
a system actually appears to be to-day. Under such conditions, then, the 
cases might well be extremel~' few in which it would be necessary for the 
law to step in and to insist, independentlr of the parties' probable efforts, on. 
the presence of a specific witness. Such indeed is the fact in our law; for 
these rules are extremely few. 

In general, then, there ma~' be assumed to be no place in our system of 
evidence for rules of testimonial preference. A few do exist; but they exist 
as exceptions to a general principle.2 Apart from these few definite 
exceptions, there is no general principle that the "best evidence" must be 

I UBI. 1 Compare the inBuer.ce of this 
spirit on other rules (post, §§ 1847, 2251). 

• It might be thought that. of possible con· 
sideratiol'lB leading to such exceptions. one 
might l;e the consideration that this prefellcd 
witness should be a person not likely to be 
known to one of the plirties; and that another 

might be the consideration that the burden of 
showing such a witness unavailable should in 
fairness fall upon one party rather thlln thfo 
other; and these may be noticed as evideniiy 
having force in the maintenance of certain of 
the rules. 

937 



§1286 PHEFERENCE FOR ATTESTING WITXESS [CRAI'. XL 

procured,3 in the scn:;e that a specific witness, prc.mmably bett.er qualified 
than other competent witnesses, must be produced or accounted for before 
the others can be used: 

1834, STORY, J., in U. S. v. Gibert, 2 Sumner 19, 81 (refusing to require the calling of 
one who saw a fire. in preference to one who saw it set): .. It appears to lIle that the whole 
basis of the argument is founded upon n mistake of the meaning of the rule of law as to thl' 
production of the best evidence. The rule is not applied to e\'idence of the same nuturl' 
and degree; but it is applien to reject sl'('oJl(lury and inferior evidence in proof nr II rart 
which leaves evidence of a higher and superior nature behind in the posses:;;'.i/l or power 
of the party. Thus, if the party offl'rs a copy of a paper in e\'idenee, when h~ hus the (,rig
inal in his possessioll, the copy will be rcjectcd, for the original is cvidencc of II \'Iigher r.ature. 
. .. But the rule d(){:~ not apply to several eye-witnesses testir~'ing to the ~l.mc fal'ts or 
parts of the same facts. for the te9timon~' is all in the same degree. and where l!'''re are 
several witnesses to the same facts, they may be provf'd hy one only. All need not be pro
duced. If they are not producer!, the e\;dence may be le~s sati~factor~' or less ('onclusive, 
but still it is not incompetent." 

18i5, CA.\lPDELL, .1., in Elliott \'. Van Burell, 33 )'li('h. 49, 5~ (repurliating any prefl'n'nC'e 
for a physician's testimony to lin injured person's condition): "The term • be~t evidence' 
is confined to cases where the law has divided testimony into primary anrl secondar~'; nnd 
there are no degrees of c\'iden('c, except where some nocument or other instrument exists 
the contents of which should be pro\'ecl b~' an original rather than by other testimony 
which is open to the danger of innreurac~·. But where living witnesses are pla('Cd on the 
stand, one is in law on the salllc footing as another. If he can testify at all, he can testify 
in the presence as well as in the absence of those who may be supposed wiser or more re
liable. There arc sOllle questions on which sonlt' witnesses cnnnot testify at all. fGr want 
of knowledge. No one can be allowed to prove what he has never learned, whether it be 
ordinary or scientifie fncts. But one who (,lin testify under any circumstnnces upon the 
facts on which he is examined lIla~' do so as well where his superiors are to he found as where 
he knows as much as any other." 

It remains to examine the few specific rules which appear in our law as de
viations from this general principle. 

Sllb-topic A: PREFERENCE FOR A.'J ATfESTING WITXESS 

§ 128i. History. The rule requiring the calling of a person who has 
attested a deed by his subscription comes down to us as the sur"i\'al of a 
VCQ' early procedure. The connection by tradition is direct, though the 
original rule belongs to an epoch wholly alien in its ideas of proof and trial. 
Its histor,r has been thus set forth: ) 

1898, Professor James Bradley Thayer, Preliminary Treatise on Evidence, 502: "[The 
rule] hw a dear and very old origin. Such persons belonged to that very ancient class of 

• See ante. § 1174. for a further examination 
of the fallacies of this" best evidence" phrase. 

§ 1287. 1 Substantially the Slime account 
had been given. in 1808, by Chief Justice Kent, 
in Folt v. Reil, 3 John. 477. 

The function of the attesting documentary 
witness in the early Germanic system of proof 
is set forth in the following works: 1892. 
Brunner. Deutsphe Rechtsgeschichte. I, 420-
426; 1877, Ficker. Beitriige zur Urkundcn-

• 

1ehre, I, §§ 61 Ii.; 1887, Posse, Die Lehre \'on 
Privaturkunden, 70; 1889. Bresslau, Hnnd
buch der Urkundenlehre, I, 489, 790-814; 
1894. Giry, l\-fanul'1 de diplomatique. 

This feature of Germanic procedure was also 
of great importance. in the history of our parol 
evidence rule, in relation to the use of the seal ; 
and it is therefore considered more particularly 
post, § 2426. 
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transaction or business witnesses, running far back into thp. old Germanic law, who were 
once the only sort of witnesses that could be cCl!!lpeiied to come before a court. Their 
allowing themselves to be called in and set down as attesting \\itnesses was understood 
to be an assent in advance to such a compulsory summons. Proof b~' witnesses could 
not 00 made by those who merely happene(1 casually to know the fact. However exact 
and full the knowledge of any persoll might be, he could not, in the old Germanic proce
dure. be called in court as a ~itness, unless he had been called at the time of the e"ent as a 
preappointed \\;tnes9. It was a part of such a system and in accordance with such a set 
of ideas that witnesses formally allowed their names to be written into deeds in large num
bers. When jury trial, or rather proof by jury, as it originally was, came in, the old proof 
by witnesses was joined with it when the execution of the deed was denied; and the same 
process that summoned the twelve, summoned also these witnesses. The phrase of the 
prl'Cept to the sheriff was 'summone duodecim' (etc. etc.) 'cum ali is.' The presence of 
these witnesses was at first as necessary as that of the jur~·. Great delays and embarrass
ments attended such a requirement where the number of "itnesses might be so great; the 
jury was cumbersome enough anywa:·. Accordingly, in 1318, the presence of the "itnesses 
WIIS made no longer absolutely nece5sary; they must still be summoned, but the case might 
go 011 without them. After another century and a half the prO<'ess against the 'l'.itness be
came no longer a necessity. It was not issued unless it were called for. After still an
other century. ill 1562-3, process against all kinds of \\itnesses was allowed, requiring them 
to corne in, not with the jury or as a part of the jur~·. but to testify before them in open 
court, and then the old procedure of summoning such witnesses with the jury seems to have 
died Ollt; [but they must stiIl be summoned as witnesses.) .. ' As late as the early part 
of the eightcenth century it was doubtful whether a deed could be proyed at all, if the attest
ing witnesses came ill and denied it. Half a century later, Lord Mansfield, while reluctantly 
yielding to what he stigmatized as a captiolls objection that you must produce the "itnes~, 
declared that' It is a technical rule that the subscribing witness must be produced; and it 
cannot be dispeused with unless it appeared that his attendance ('ould not be produced.''' 

§ 1288. Reason and Policy of the Rule. This ancient rule thus continued 
to be enforced long after the disappearance of the primitive system of trial 
and the notions of proof in which it had its origin. By the end of the liOO" 
(ailte, § 8) rules of Evidence began to be argued out and to be maintained or 
repudiated according as they s('emed to possess or to lack a reason for ex
istence. What was the reason that sufficed to maintain this rule as a part of 
the new and ratiocinative sJ'stem of Evidence that began to be formed by 
the end of the 1700s ? 

Here is found considerable difference of opinion, a difference natural 
enough in view of the fact that no sound reason could in truth be fur
nished for the strict and entire perpetuation of the rule. rnder such circum
stances, insufficient and inconsistent reasons were likely to be admnced by 
those who could nqt see the wa~' to a radical departure from long tradition. 

(1) A favorite reason was that the parties to the document had agreed to 
make the attester their witness to prove execution: l 

1815, ELLENBOROUGH, L. C. J., in R. v. Harringworth, 4 M. & S. 350: "Inasmuch as 
they are the plighted 'l'.itnesses, the knowledge they have upon the subject is essential, and 
if it can be procured must be forthcoming." 

§ 1188. I Accord: 1796. Grose. J., in Barnes 11. Trompowsky, 7 T. R. 265; 1826. 
McMurtry c. Frank. 4 T. B. Menr. Ky. 39. 
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1851, CRESSWELL, J., in Gcrapuw v. JVieler, 10 C. B. 690, 696: "It is not on the ground 
that his is the best e,,;dence; . . . but because he is the witness agreed upon between the 
parties." 

1853, POLWCK, C. B., in Whyman v. Garth, 8 Exch. 803: "The attesting witness must 
be called to prove the execution of a deed for this reason, that by an imperative rule of 
law the parties are sllpposed to have agreed • inter se J that the deed shall not be given in 
evidence without his being called to depose to the circumstances attending its execution." 

The difficulty about this reason is that no such agreement can be implied, 
particularly where attestation is required by law. l\Ioreo\"(~r, were such the 
reason, the rule would not appl~' between others than the parties to the doc
ument, which is not the fact. Furthermore, this assumes that the oppo
nent charged as obligor or maker is a party to the document, which, if the 
execution is denied, is an assumption of the very point in issue: 2 

1S07, SPENCER, J., in Hall v. Pheip,', 2 John. 451: "The notion that the persons who 
attest an instrument are agreed upon to be the only witnesses to prove it, is not conform
able to the truth of transactions of this kind, and, to speak with all possible delicacy, is 
an absurdity." 

1895, BURKET, J., in Garratt v. llanshue, 53 Oh. 482, 42 N. E. 256: "Another reason 
given for the rule is because the parties themselves, by selecting the ",;tnesses, have mu
tually agreed to rest upon their testimony in proof of the execution of the instrument and 
of the circumstances which then took place, and because they know those facts which are 
probably unknown to others. This supposed mutual agreement is a pure fiction, and 
rarely, if ever, exists in fact. If in any case it has a real existence, and can be shown, it 
may perhaps be enforced; but the mere fiction is entitled to no weight and to no respect." 

(2) Another reason, suggested almost as often, is that the opponent is en
titled to the benefit of cross-e.ra.mining the attesting-witness as to the (,ircum
stances of execution; or, put in another way, that the attester may not only 
know more than some other person observing the execution, but ma~' be able 
to speak as to fraud, dureRs, or other matters of defence: 

1779, AsH HURST, J., in Abbot v. Plumbe, 1 Doug. 216: "[The opponent] would bedepriYed 
of the benefit of cross-examining him concerning the time of the execution of the bond, 
which might be materiaL" 

lS01, ALVANLEY, L. C. J., in 1.Ianllera v. Poatall, 4 Esp. 241: "The rule was founded on 
the principle that there should be an investigation from the subscribing witness of what 
took place at-the time of the execution of the instrument." 

1803, LEBLANC, J., in Call v. Dunning, 4 East 54: "A fact may be known to the sub
scribing witness not within the knowledge or recollection of the obligor, and he is entitled 
to avail himself of a\l the knowledge of the subscribing v.;tness relative to the transaction." 

The objections to this reason are numerous. First, it is inconsistent with the 
rule itself; for the rule applies e"en where fraud, duress, and time are not 
in issue, and eVen where the maker himself is competent as a witness. Again, 
the attester is in practice not usually a person who knows an~·thing about 
the circumstances preceding the document's execution, or knows more than 
any other person who b~' being present would be a qualified witness. Finally, 

• Accord: 1834, Parker, J., in Farnsworth I). Briggs. 0 N. H. 501, 565. 
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if the witness does possess speciai knowledge about some affirmative i5sue, 
the opponent is the proper person to call the ,,;tness, if he desires him. This 
reason for the rule, then, is no more capable of defence than the first.3 

(3) Has the rule, then, no justification in polic~' ? It certainly has none, 
in its original broad form. But in mO$t jurisdictions it has b~' statute been , 
limited to documents required b~' law'fo~15(nittested (post, § 1290); and in 
this shape it seems to be entirely justifiable. In the first place, tJle attesta
·tion is in such cases required bJ' law as a special precaution against forgery; 4 

.thus the attestation itself must in any case be proyed as an element in the 
\'alidity of the document, and there seems to be no special hardship in ob
taining the witness rather than in obtaining evidence of his signature. In 
the next place, such documents are, in most jurisdictions. wills of deceased 
persons and deeds of illiterate persons; for such docuf!~ents, the maker him
self being either deceased or not acquainted with writings, the attester's tes
timom' is almost inevitably the most desirable and most trustworthy source ".. •. 
of information as to the fact of execution; moreover, it is in such cases that 
the defences of fraud or undue influence are most likely to be made, and here 
also the attester's testimon~' is likel~· to be of use and ought to be obtained 
if possible. Still furtJler, in these and all other cases where attestation is 
legally required, tJle situation is one in which by hypothesis the risk of a 
false document is serious, and the determination ought not to be left to the 
unsupported denial of the alleged maker (even assuming him competent and 
testifying). Finall~', between the two parties, the burden of producing the 
witness or proving him una\'ailable ought fairly to be placed upon the part~· 
of whose case it is a part to prove the due execution and attestation. For 
these reasons, it seems unwise to dispense with the rule to an~' further 
extent. 

§ 1289. Tenor of the Rule. The rule at common law may be thus stated: 
Rule: (a) Where the execution of any document (b) purports to have been 

a.ttested, (c) a party desiring to prove its execution, (d) against an opponent 
entitled in the .<date of ihe ·issues to dispute e:reclIfion, (e) must, before using other 
etidence, (f) either produce the attester as a witlless, (g) or show his testimony 
to be unaooilable (h) and also authenticafe his attestn.tion, unless it is not 
feasible. 

Such is the scope of the rule as it obtained in its orthodox and broadest 
form. This broadest form, however, was not adopted or maintained in all 
jurisdictions; and certain modifications, now more or less common, are to 
be noticed under the various parts. 

• See BOme of these objections set forth in 
the following opinions: 1834. Parker. J .• in 
Farnsworth~. Briggs. 6 N. H. 561. 565; 1895. 
Burket. J .• in Garratt 1'. Hanshue. 53 Oh. 482. 
42 N. E. 256. See. further. the reasons of the 
Common Law Procedure CommiSbioners. 
quowd post. § 1290. objecting t{) the scope of 

the rule as applicable to documents not re
Quired by law to be attested. The great critic 
of our Evidence system bas also had his say 
against the rule: 1827. Bentham. Rationale of 
Judicial Evidence. b. VII. c. VI (Bowring's ed .• 
vol. VII. p. 190). 

• See the quotations pUB!. § 1304. 

941 



§ 1290 PREFERENCE FOR ATTESTING WITNESS (CHAP. XL 

(a) "Where the Bxecution of any Document" 

§ 1290. Kjnds of Documents covered by the Rule; at Common Law, all 
DoclJments were included; Statutory odjflcations. At common law the rule 
was applied to all kinds of docllment,<,- whatever, when purporting to bear an 
attestation, whether or not thc document was sealed, whether or not it was 
in the nature of a specialt~·, and whether or not the attestation was req~ired 
bv law as an element of the document's \·aliditv.I 

• • 
, But by the beginning of the 1800s the unnecessary hardship and the mere 

technicality of the rule in this broadness of scope began to bc recognized. It 
may be supposed, too, that the then increasing resort to handwriting-testi
mony (post, § 199~3) made it easier to rel~· less upon attesting witnesses. In 
1853, the objections to it found efl'ecth·c expression in the following passage 
in the Report of a Parliamentary Commission notable for the authoritative 
character of its members: 

1853, Common Law Procedure C011!miaaion (Jervis, Martin, Walton, Bramwell, Willes. 
Cockburn), SccGild Report, 23: "We do not purpose to meddle with the preappointcd 
evidence of execution required either by the Legislature or by persons creating powers: 
but we think it deserving of :::erious c(lnsideration whether this formal proof of the exe
cution of written documents may not in other cases be dispensed with, where the execu
tion is either admitted or capable of other proof. The principle on which the necessity 
for producing the attesting witness rests is that the witness is supposed to be conversant 
with all the circumstances under which the deed was executed. But it is notorious that 
in practice the attesting witness in the majority of instances knows nothing of the trans
action; the instrument haying been prepared. a clerk, a servant, or a neighbor is called 
in to attest it. Added to which, as parol te.stimon;y is not admitted to contradict or vary 
the terms of a '\Titten instrument, the occasions are few indeed where the evidence of the 
attesting witness goes further than to pro\·e the execution of the writing. On the other 
hand, the necessity of calling the attesting witness, where the execution of the document 
is not tr.e real matter in dispute and where there are no concomitant circumstances to be 
inquired into, is often attended with difficulty and expense, and sometimes leads to "roe de
feat of justice. Cases haye occurred where, in tracing a title, numerous witnesses from dis
tant parts have been rendered necessary to prove the formal execution of deeds. though 
their execution was not really in dispute and the handwriting to all might have been proved 
by a single witness, and doubtless would have been admitted but for the difficulty which 
it was thought would by the existing rule be thrown in the way of the party alleging title. 
It also sometimes happens in the course of a cause that the adversary's case renders it nec
essary to give in evidence a document which it was not supposed would be required, or a 
document is produced by a witness on his subprena which turns out, contrary to the expec
tation of the party requiring it, to be attested; the attesting witness is not at hand; yet 
the signature of the party might he easily proved, or the witness producing the instrument 

§ 1290. 1 The American rulings are placed 
in note 4, infra; there was in England no 
question as to this proposition:' 1010. 'Wardell 
v. Fermeur. 2 Camp. 282, 284 (refusing to 
distinguish between a lease-assignment and :1 

post-obit bond; Ellenborough. L. C. J., said it 
did not depend on ,. the nature of the deed to be 
proved; it must depend upon the possibility of 
procuring the at tendanr.e of the attesting wit-

ness, not upon the testimony he is likely to 
give "); 1817. Higgs ~. Dixon. 2 Stark. ISO 
(applied to a warrant to distrain); 1848. 
Streeter v. Bartlett, 5 C. B. 562 (applied to the 
proof in the Common PI ens of a debtor's 
,;chedule required by the Insolvent Debtor's 
Court to be attested, but not by the insolvency
statute). 
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may have heard him admit the e .... ect:tion; nevertheless the document cannot be received 
and the party requiring it loses his cause. When the genuineness of the document is not 
really in dispute, it is clear that the parties ought not to be limited to any particular witness 
to prove the execution. When the genuineness is in dispute, the party producing it will 
be sure to call the attesting witness, as the absence of the latter would throw the greatest 
discredit on the instrument. We therefore recommend that, except in cases where the evi
dence of attestation is requisite to the validity of the instrument, an attesting \\;tness need 
not be called." 2 

-
Accordingl;\', in 1854, England restricted the rule thereafter to documents 
required by law to be attested, and this restriction has been adopted in Oanada 
also.3 

~·In the United States, the common-law doctrine was recognized to have 
the same scope as in England, except that by a few Courts it was confined 
to documents under seaL:;' .• In many jurisdictions, however, a statutory restric
tion has been enacted similar to that of England; 4 under such restrictions, 

• Compare the arguments set forth atlle, except as named): Code 1897. § 1797. C<>de 
§ 1288. 1907, § 4006 (quoted post, § 1291. n. 3); 1881. 

3 ENGLAND: 1854. St. 17 & 18 Viet. c. 125. Ellerson v. State. 69 Ala. 1.3 {applies to "e\'ery 
§ 26 ("It shall not be necessary to prove by the private writing"; here. a contract for crop-
uttcsting witness any instrument to the validity ping); 1896. Martin v. Mayer. 112 Ala. 620. 20 
of which attestation is not requisite; nnd such So. 963 (bill of sale); 1897. Jones v. State. ll;~ 
instrument may be pro\'ed by admission. or Ala. 95. 21 So. 229 (mortgage of personalty) ; 
otherwise. as if there had been no attesting wit- 1809. Stamphill 1'. Bullen. 121 Ala. 250. 25 So. 
Dess thereto"); 1854. St. 17 & 18 Vict. c. 104. 925 {proof by joint maker. not sufficient under 
§ 526 (the attesting witness need not be called statute for co-maker's execution); 1904. Bal-
for shipping documents required by this Act to low 1'. Collins. 139 4.1a. 543. 36 So. 712 (under 
be attested); 1886, Re Rice. L. R. 32 Ch. D. Code § 1797. the maker's testimony suffices 
35 (appointment by attested deed. attestation ordinarily; but where attestation is required 
not being requisite to \'alidity; Cotton. L. J.: for the validity of execution Imder Code 
"In petitions in lunacy and in chancery. it has § 2151. here. an illiterate's mortgage. signed 
been usual since the Act to require proof by the by mark." the attestation also must be proved 
attesting \\itness"). by the maker; as to whether an illiterate's 

CANADA: the following statutes follow the mark is identifiable. see ante. § 693); 1915. 
wording of Eng. St. 1854. c. 125: Dam. R. S. Barksdale v. Bullington. 194 Ala. 624,69 So. 
1906. c. 145, E~id. Act § 32; Alta. St. 1910, 2d 891 (rule of Code § 4001 applied to a note 
se&; .• Evidence Act. c. 3. § 52 (like Eng. St. and mortgage cn "one black mare mule named 
1854. c. 125. § 26, up to the semicolon); 1913, Mat ") ; 
Nichols & S. Co. r. Skedanuk, Alta. 8. C., 11 Arka1l81U: 1843, Brock ll. Saxton, 5 Ark. 708 
D. L. R. 199 {mortgage of land under Land (applicable to all attested documents) ; 
Titles Act; whether it is a document required California: C. C. P. 1872, ~ 1940 (" dIlY 
to be attested and thus the attesting witness writing" is provable either by .:me the 
must be called, notdedded) ; B.C. Rev. 8t.1911. execution. or by e\idence of the maker's hand. 

. c.78. § 47; N. Br. Con so\. 8t. 1903. c. 127, § 19; or by a subscribing \\itness; but this clearly 
1877. c. 46. §23; Newf. Conso\. St. 1916, c. 91. was not intended to override C. C. P. § 1315. . 
§ 20; N. &. Re\,. St. 1900. c. 163. § 32; Onto quoted POBt, § 1310); 1906, Castor 11. Bern-
Re\·. St. 1914. c. 76, § 51; P. E. I. St. 1889, stein. 21 Cal. App. 703. 84 Pac. 244 ("The 
c. 9. §19; Yukon: Conso\. Ord.1914. C. 20, § 32. Code makes no distinction in rank between the 

I Where no rulings or statutes are found, the various modes in which a writing may be 
Court would presumably apply the orthodox proved"; here said of an attested release); 
rule. In the following list. the statute in each Florida: Rev. G. S. 1919, § 3608 {probate may· 
jurisdiction is placed last. though in time the be granted or. the oath of the executor, or if he 
statute may ha"e preceded some of the judicial is interested, "of any other credible person 
rulings. In some jurisdictions (e.g. South having no interest under the \\ill. that he verily 
Carolina) the statute does not go as far in believes the \\Titing exhibited" to be the 
restriction as the English statute; in others testator's last will) ; 
(e.g. Florida ond California) the statute has in GeQ1'gia: 1878. Davis r. Alston. 61 Ga. 227 {Il 
appearance gone farther: \\Titten contract for the sale of land; assimi-
Alabama: Code 1907. § 4004 {subscribing lilted to II deed, and tested by "the rule of law 
witness .. must be produced in all cases". applicable to deeds ". i.e. about prefl'rred 
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the rule comes into application chiefiy for U,i1l8 and for illiterates' deeds, 
and, in England, for powers of appointment. Moreover, even where \:he 
common-Iav. rule obtains in strictness, the principle (post, § 1318), which 
dispenses with it for proof by copies of registered instruments, relieves nowa-

witnesses); 1895. Giannone v. Fleetwood, 93 
Ga. 491, 21 S. E. 76 (applicable to all attested 
documents) ; 
Hawaii: Rev. L. 1915. § 2622 (like Eng. St. 
18M, c. 125); 1913. Kaco ~. Ozaki. 21 Haw. 
633 (assignment of a claim; 'l\itness need not 
be 'called) ; 
Idaho: Compo St. 1919. § 7964 (like Cal. C. C. 
P. § 1940) ; 
lllinoi8: Rev. St. 1874. c. 51. § 51 (whenever 
any instrumt'nt "not required by law to be 
attested by a suhsrribing 'l\itness" is offered in 
a civil cause, .. and the same shall appcar to 
ha\'c becn so attcsted. and it shall become 
nccessary to prove thc cxecution of any such 
deed or ot.lter writing otherwise than as now 
providcd by la'l\', it shall not be nt'ccssary to 
prove the execution of the same by a subscrib
ing witness to the cxclusion of othcr e\idence. 
but the execution of such instrument may be 
proved by secondary evidence without pro
ducing or accounting for the absence of the 
subscribing 'l\itness or witnesses ") ; 
Maine: Rcv. St. 1916, C. 87. § 126 (like Mass. 
Ger.. L. 1920, C. 233, § 68) ; 
Maryland: Ann. Code 1914, Art. 35. § 7 
(attested document's execution may be proved 
as if not attested, except for proof of will) ; 
Mcuacu:hu..!etl3: 1839. Valentine r. Piper. 22 
Pick. 85 (rule applicable to "an instrument 
u~der se~ and commonl; requiring attest!~~ 
WItnesses ); Gen. L. 1 !l_O, C. 233. § 68 ( A 
signature to an attested instrument or writing. 
except a will. may be provcd in the same 
manner as if it were not attestea ") ; 
Michiuan: Compo L.1915, § 12538 (a \ attested 
instrument may be proved without c .. l1ing the 
lIub!lcribing witness, .. except, in cases of written 
instruments to the validity of which one or 
more subscribing witnesses arc required by 
law") ; 
Montana: Rev. C. 1921, § 10588 (like C. C. P. 
, 1940) ; 
NeID York: 1829. Henry~. Bishop. 2 Wend. 575 
(doe~ not apply" to instrument,.q not under seal. 
or at le8.llt in regard to negotiable paper ") ; 
1829, J aekson fl. Rice, 3 Wend. 180. 183 (ap
plicable to instruments under seal); C. P. A. 
1920, § 331 (the subscribing witness need not 
be called, except for instruments to the validity 
of wh,ieh a subscribing witness is necessal'Y) ; 
North Carolina: Con. St. 1919 •• 370 (special 
rule provided for proving a copy of a lost pro
bated will); § 1782 (" It is not necessary to 
prove by the attesting witness instnlments to 
the validity of which the attestation is not 
requisite. and such instruments may be proved 
by admission or otherwise as if there had beeu 
no attesting witness thereto ") ; 

North Dakota: 1897, Brynjolfson v. Elev. Co., 
6 N. D. 450. 71 N. W. 555 (holding the rule 
applicable to a chattel mortgage required to be 
attested under Rev. Code 1895, § 4738; but 
not clearly declaring how far R. C. §§ 3579. 
3581. 3582. providing for proof before a re
corder of deeds. abrogate the common-law doc
trine); Compo L. 1913. § 5890 (" In pro\o;ng 
any written instrument or contract to which 
there is a subscribing witness. or to which 
there arc two or more subscribing witnesscs. it 
shall not be nec~ssary to call said witness or 
nny one of two or more of said subscribing 
\\itnesses; but the instrument or contract may 
be proved. except for purposes of filing or re
cording the same. by the same evidence by 
which an instrument or contract to which there 
is no subscrihing witne,.qs may be proved ") ; 
1901. McManus'll. Commow. 10 ~. D. 340. 87 
N. W. 9 (applying § 3888a. Rev. Code 1899); 
Ohio: 1877, Warner V. R. Co .. 31 Oh. St. 265. 
270 (applied to a contract) ; , 
Oregon: 1899. Hannan r. Greenfield. 36 Or. 
97, 58 Pac. 888 (rule applied to agency-con
tract); Laws 1920, § 784 (common-law rule 
main tained) ; 
Philippine Is!. C. C. P. 1901. § 324 (like Cal. 
C. C. P. § 1940); 1917, Antillon V. Barcelon. 
37 P. 1. 148 (documents provable by notarial 
certificate under the Spanish system; the 
witnesses need not be called) ; 
Porto Rico: Rcv. St. & C. 1911, § 1455 (like 
Cal. C. C. P. § 1940); 1915. San Juan Fruit 
Co. '/l. Carrillo. 8 P. R. Fed. 176, 179 (notarial 
deed not signed by grantor or grantee. but 
by a witness; the witness rcquircd to he called 
or accounted for); 1906. People '/l. Roman. 
10 P. R. 532 (bill of sale of horFe. proved by 
one who saw it executed) ; 
Rhode 181and: Gen. L. 1909, C. 292, § 46 
(calling not required for "any instrument 
to the validity of which at.wstat.ion is not 
requisite"; proof may be made "as if t.here 
had been no att.csting witness fheret{)"); 
South Caro/ina: 1804. Madden fl. Burris. 1 
Brev. 387 (St. 1802, applied to an indorseml'nt 
on a note); 1806. Gen'ais v. Baird. 2 Bre\·. 
37 (same applied to signature by mark); 1807. 
Paisley V. Snipes. 2 isrev. 200 (St .. 1802; the 
maker's signature suffice~. even though a 
mark. if distinguishable); 1810, Shiver to. 
Johnson. 2 Brev. 397 (maker's peculiarity 
of mark. sufficient for St. 1802); 1825, Town
send v. Covington. 3 McC. 219 (St. 1802 does 
not Itpply to a written agreement for sale 
of land not under seal); 1827. Edgar~. Brown. 
4 McC. 91 (bond executed in another State; 
St. 1802 applied); 1840. Blackman v. Stogner. 
Cheves Eq. 175 (St. 1802 I1pplied in Cr.anrer:· 
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days in most instances from its harshness. Finally, the practice of using 
attesters having been almost universally abandoned where not prescribed 
by law, the rule of Evidence has fallen into desuetude, for documents not 
thus requiring attestation, even in the jurisdictions which have not 
legislated. 

111 order to apprehend the precise scope of the statutory rule, it is there
fore in most jurisdictions necessary to note what documents are required by 
law to be nUested as an element of their validity; but this is a matter of 
substantive law, not within the present pun·iew. From SUell statutes, how
ever, three special kinds of statutes should be distinguished: 

(1) A statute (as in Pennsylvania) which prescribes merely that a document 
shall be It proved" by (any) two or more witnesses involves a rule of Quantity 
(dealt with post, §§ 2048, 2049), and not a rule of Preference; i.e. any two or 
more competent witnesses suffice, and there is therefore no preference for 
attesting witnesses above others.5 . 

(2) A statute providing that documents presented for regiytration must be 
" proved" to the registrar by the maker's acknowledgment or the statement 
of an attesting witness does not in itself concern the mode of proof before 

suit,); 1841. Trammell t. Roberts. 1 MeM. nre in fact subscribing witnesses to a will of 
305 (here the defendant made oath. and the personalt.y. the rules of preferred witnesses 
exemption of St. 1802 did not apply); 1902. are to be npplied); St. liS!). !'. 23. § 1. Shan-
Swancey I). Pnrrish. 62 S. C 240. 40 S. E. non's Code 1916. § 3904 ("written .wills 
554. semble (the Court inclined to hold the rule with witnesses thereto ". if not contested. 
not applicable to documents not requiring nrc required U, be proved h;- "nt least one of 
attestation; here. a chattel mortgage); St. the b'Ubscribing wit.nes,;e~. if living"; if con-
1731. C. C. P. 1922. §§ 716. 71i (deeds. bonds. tested. e\'ery will. "written or nun('upative". 
etc .• attested as proved before a mayor. gO\'- by" all the Ih'ing witnesl'{'s. if to he found. and 
ernor. or notary of a domestic or foreign State. by such other per".,lIls as may be produced to 
receivable "as if t.h'e witnesses to such deeds support it"); 
were produced and proved the same 'viva Utah: Cnmp. L. 191i. § 'lJO (like Cal. C. C. 
voce'''; with limitation as to claims against P. § 1940): 
residents of this State. conditioned on "such 'Virginia: 1794. Turner r. Strip. 1 Wush. 319. 
foreign country" according similar treat- 322 (proof of deed need not be h~' rubscribing 
mont); St. 1802. C. C. P. 1922. n 701. 702 witness. under St. 1i48): 
("The absence of a witness to a bond or note" Wisconsin: 1846. Carrington 1'. Eastman. 
ehall not be cause for postponement. "bllt 1 Pinney 650. 656 (rule applied to a receipt): 
the signature to such bond or note may be Wyoming: 1907. Bosweli v. First Xational 
proved by other testimony". unless the op- Bank. 16 W~·o. 161. 92 Pac. 624 (power of 
ponent expressly disputes its genuinenel!8); attorney; not decided). 
1921. Matheson I). Caribo. S. C. • 109 • 1784. Hight v. Wilson. 1 Dall. 94 (it is not 
S. E. 102 (rule not held applicable to a note) ; necessary" that the proof of the will should be 
S<J!Jlh Dakota: Rev. C. 1919. § 2724 ("The made by those ,,'ho subscribed as witnes..."C,,". 
execution of witnessed instruments. except under the Act of 1705 requiring "ills to be 
wills. may be proven in the same manner "pro\'ed by two or more credible witnesses. 
as the execution of unwitne8!Cd instruments") ; upon their solemn affirmation. or by other legal 
1905. Mi88iSBippi L. & C. Co. I). Kelly. 19 proof"); 1788. Lewis v. Maris. 1 Dall. 278. 
S. D. 577. 104 N. W. 265 (statute applied to a zsa. semble (same); 1868. Carson's Appeal. 
witnessed note; the statutes for proof to a 59 Pa. 493. 496 (same; under St. 1833). 
recording officer held not applicable) ; See also post. § 1304. 
Tennes8cc: 1834. tI. Kitehell. 6 Yerg. A statute. however. providing for both 
425.428 (will of personalty; subseribing wit- "proving" and attesting does involve also a 
nesses, or at least more than one. need not be rule of preference for the attesters: 1815. 
cruled); 1850. Moore I). S~le. 10 Humph. Clarke r. Bartlett. 4 Bibb 201 (statute requir-
562. 564. lIe/1wle (subscribing witnessea to a ing manurnissions to be "attested and proved 
will oi personalty not preferred); 1850. Jones by two witnesscs"; held. that the two proving 
II. Arterburn. 11 Humph. 97. 101 (where there it must be tbe two attesting it). 
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a judicial tribunal, but only the conditions precedent to lawful registration, 
and does not make attestation a necessary element of validity so as to 
affect the application of the present rule.s 

These statutes sometimes provide that the "proof" by attesting witness 
is to be made before a judge, whose certificate then suffices to entitle the deed 
to registration; but the proceeding is nevertheless not a judiciar~- one, in that 
it does not purport to establish the fact of execution, but merely to entitle 
the deed to registration.7 

(3) The' rule for proof of nllncupatire wills by persons present im'olves both 
. a rule of Preference and a rule of Quantity; but is better examined under the 
latter head:(post, § 2050). 

(4) Statutes sometimes provide for acceptance of a l)robafe judgme1lt, of 
ancient date or of another jurisdiction, based on the testimony of one attesting 
witness only, or of none. These statutes generally involve the principle of 
§ 1304, po.~·t, and are there considered. 

§ 1291. Documents Incidentally or "Collaterally" in Issue. Where the 
document whose execution is to be proved is not a document necessarily in
volved in the pleading, but is a minor document coming incidentally into issue 
in the course of the details of' proof, there is much reason in dispensing with 
the rule. In the first place, the document is not of such importance as to 
call for the rigorolls precaution of the rule; and secondly, it is not possible 
for the proponent to anticipate every minor turn in the course of the proof, 
and he may thus without fault be taken by surprise and be unprepared with 
the attester and yet otherwise ab:e to make sufficient proof: 

1813, BRACKESRlDG)O;, J., in /lecl.-ert \'. /laine, 6 Binn. 16, 20 (here the plaintiff \\ished 
to prove the receipt of money from A, by the defendant's intestate for the use of the plain
tiff, the pay.or A ha\'ing taken an attested receipt): "The receipt is a matter collateral 
to his case and not directly in issue. . " [The witness] could not legally be s\.1pposed to 
be in his keeping. as a witness called by a party to subscribe a writing is supposed to be. 
. .. In the case of a third person, even where it is the foundation of a suit and comes in 
collaterally, I do not see the reason. . .. I would then restrain the rule to a case where 
the execution of a writing is directly in issue, unless notice shall have been given that it was 
material to have this proof ... _ Coming in collaterally, it would be taking 11 party by 
surprise to render it necessary to produce the subscribing witness." 

1845, GILCHRIST, J., in Rand v. Dodge, 17 N. H. 343, 357: "When one not a party or 
privy to the contract, nor claiming any benefit, or exemption from the fulfilment of its 
exigencies or the violation of its tenllS, has occasion for a collateral purpose to show that 
such a contract existed, ... when the existence of the "Titing is of no consequence or 
significance hut as a part of the 'res gestm ' which a stranger seeks to prove and to charac
terize with referen~e to his own rights, then the reason of the rule entirely fails and the rule 
itseH has no application." 

• For the exomption from the rule in the 
case of proof by copies of a registered deed. see 
pod. § 1~18. 

Compare the following: 1909. Eadie r. 
Chambers. 9th C. C. A .• 172 Fed. 73 (whether 
attestation ill requisite to validity between 
the parties). 

7 Examples of the statutes arc as follows: 
Vt. Gen. L. 1917. §§ 2751. 2752 (proving 
signature. for record. of deed of a grantor ab
sconding or dying without milking acknowl
edgment of deed. or refusing to make acknowl
edgment). 
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This limitation to the rule was never recognized in England; 1 but in the 
United States it has found frequent judicial support; accordingly, in many 
jurisdictions the rule is not applied in such cases.2 The precise terms of this 
limitation are not uniformly defined, and are difficult to define; the trial 
judge's determination should be allowed to control. TIH' term "collateral", 
often used, is elusive and unsatisiactory; and it is sometimes mistakenly 
emplo~-ed to designate the principle of certain otller cases (post, § 1293), 
where the rule is also not applied. 

(b) "Pmports to have beon attested" 

§ 1292. Who is an Attesting Witness. The notion of II!>. attesting or sub
scribing witness is that of a person who, at the request or with the consent 
of the maker, places his name on the document for the purpose of making 

§ 1291. I 1 i91, Breton v. Cope, Peake 30 
(rule applied to a deed cancelled and offered 
only as containing an admission); 1801, 
Manners 1'. Postan, -1 Esp. 239 (action for 
penalties for uSUIJ'; in proving the usury, an 
attested warrant of attorney, held subject to 
the rule). 

: Accord: Alabama: Code 190i, § 4004. 
par. 4; 1881. Ellerson t'. State, 69 Ala. I, 3 
(indictment for removing personal property 
subject to lien; wi tness to con tract creating 
lien required to be called); 1892, Steiner r. 
Trainum, 98 Ala. 315. 318. 13 So. 365 (trover 
for a hor6P.; note gh'en at the sale; exempted); 
1892. La\'rette v. Holcombe, 98 Ala. 503, 510 
(same; affidavit) ; Georgia: 1890. Hudson 
v. Puett, 86 Ga. 341, 12 S. E. 640 (claim for 
rent; to show reasonable value. a contract of 
lease of same property to another, held not col
lateral); 1893, Giannone r. Fleetwood, 93 Ga. 
491. 493. 21 S. E. i6 (execution on property 
claimed under mortgage; bill of sale used to r,,
but evidence of fraud, held not collateral); 
1895, McVicker v. Conkle, sa Ga. 584. 595, 24 
s. E. 23 (rule not applicable to document 
offered only as standard for compariron of 
hands); 1897, Summerour r. Felker, 102 Ga. 

~ 254, 29 S. E. 448 (action for rent; note given 
for the rent, not collateral); Re\,. C. 1910. 
I 5833 (production not necessary if paper is 
"only incidentally or collaterally material 
to the case"); KentuckY: 1816, Brashear v. 
Burton, 4 Bibb 442 ~tit1e to perilOnalty; bill 
of sale incidentally in chain of title; rule not 
enforced); Maine: 1830, Dl'!lw v. Wadleigh. 
7 Green!. 94 (rule not applied to document 
ulled to discredit a witness as containing an 
inconsistent statement) ; 1841, Ayers t. 
Hewitt, 1 Appl. 281, 285 (if it is a document 
"wholly • inter alias', under whom neither 
party cnn claim to deduce any right, title, or 
iaterest to himself", :.he rule does not apply; 
as here, to a bill of 8!lle corroborating a witneSB' 

• 

testimony to a third person's insolvency); 
1845, Pullen r. Hutchinson, 12 Shepl. 249, 253 
(thc preceding case appro\'ed; here the rule 
was held applicable to a bill of sale to the 
defendant affecting his claim); MichiQan: 
1880, Hess r. Griggs, 43 Mich. 397. 399. 5 N. 
W. 427 {plaintiff in replevin, rcsting on pos
session under a contract with a t::ird person 
by the defendant; rule applied); New Hamp. 
shire: 1845, Rand v. Dodge, 17 N. H. 343, 
35i (rule not applied to a contract making G. 
the agent of an ancestor or to do acts of pre
scriptive possession; quotation t>o.lpra); 
Pennsylrania: 1813, Heckert v, Haine, 6 Binn. 
16, 20 (~ee quotation supra); Tennusee: 
18H. Demombreun v. Walker, 4 Baxt. 199 
(to rebut a r.ontention that the will under 
which the plaintiff claimed was procured by un
due irJluence, the plaintiffs offered a former will 
of a similar tenor; held, that the rule did not 
apply, where a paper "comes incidentally in 
question ", as here); 18i4, Henly 'D. Hemming, 
7 But. 524 (rule not applicable to a bill of 
sale of goolis sued for in replevin); Vermont: 
1849, Curtis v. Belknap, 21 Vt. 433 (the plain
tiff was hired by T. to perfolm work, but T. 
abandoned the contract; the defendant then 
hired the plaintiff to complete the work at 
the same prices: held, the rule did not apply 
to the writing between T. and the plaintiff. 
which "was only incidentally in Question". 
and of which "the parties to hiB contract 
had never constituted the subscribing wit
ness ... the exclusive witness of their con
tract "). 

ConJra: 1826, Roberts v. Tennell, 3 T. B. 
Monr. 24i, 250; 1831, Goodall 'D. Goodall, 5 J. 
J. M.596.598; 1871,Kalmesv.Gerrish. 7 Nev. 
31, 34. 

Undecided: 1857, Com. v. Castles, 9 Gray 
121 ("collaterally or incidentally"; left 
undecided). 

Distinguish the cases cited poll. '1293. 
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thereby an implied 1 or expressed statement that the document was then 
known by him to have been executed by the purporting ·maker.2 

(1) In the first place, then, a person who, though he saw the execution, and 
though his name is on the document, did not write it himself, is not an at
testing witness, because he did not in fact make the attestation.3 

(2) For the same reason, a fictitious person whose name is signed is not an 
attesting witness.4 

'<.(3) Again, an officer, whose signature is required by law or by rule of 
Court to give validity to a document or to enable it to be filed for a specific 
purpose, is an attesting witness,5 though he signs for a different purpose; 
and for the same reason an officer authorized to take an acknowledgment 
and to give a certificate thereof admissible as evidence under the Hearsay 
exception (post, §§ 1676, 1682) would be an attesting witness.s 

§ 1292. J A clause expressly using words of any number of his absent friends to his deed 
of attestation is unnecessary. if the real pur- and get their consent aftel'wards; .. a witness 
pose of signing was to attest: 1848. Chaplain to a deed. according to the popular conception. 
tl. Bri8coe. 11 Sm. & M. 372. 379. 382 (persons was not necessarily one who had seen it exe-
eigning in the usual place, but not named as cuted, but one who was willing to gi\'e it credit 
witness. required to be called); and ca8CS by his name"; Thayer. Preliminary Treaties 
cited P08t § 1511. on Evidence. 98. citing instances; 1543, Rolfe 

The placing of the signatures of the alleged v. Hampden. Dyer 53 b; and see another in-
witnesses be/orc the attesrolion clause. and of stance. since published. in the Selden Society'S 
the testator's after it. is not fatal: 1922. Select Civil Pleas. I. No. 76; see a11!O the 
Haber's Will. SUIT. Ct .• 192 No Y. Suppl. 616. accounts in the German writers cited ante; 

, Distinguish the question of substantive law § 1287, particularly Bresslau. pp. 
whether the attestation. as an element in the 548. 790-814. 
validity 0/ a document required to be attested. '1791. Fasset v. Brown, Peake 23; 1805. 
suffices under that substanti\'e law. See for Burrowes tl. Lock. 10 Ves. Jr. 470, 474. 
examples: 1835. DoC! v. Burdett. 4 A. & E. 1 • Contra: 1844. Bailey tl. Bidwell. 13 M. & 
{under what circumstances a general attests- W. 73 (an attorney attesting a petition in the 
tion is sufficient); 1855. Clay v. Holbert, 14 Bankruptcy Court. where such attestation 
Tex. 189. 200. was required for filing; not necessary to be 

Whether a person signing may under the called>; Ala. Code 1907, § 4004, par. 2 
"parol evidence" rule show that his intention (" official bonds required to be approved or 
IL~ merply to cUtes! and not to be an obligor is a tested by a particular functionary"). Accord: 
differ.ent question (p08t. §2419). 1916. Bybee's Estate, 179 Ia. 1089. 160 N. W. 

Whether the witness is competent or credible 400 (notary public). 
by the substantive law. so as to affect the va- • Accord: 1902. Hayes 17. Banks. 132 Ala. 
Iidity of the attestation, is also a different 354, 31 So. 464. atlllbk (notary's defective 
question (poa!. , 1510). certificate of l1cknowledgment); 1903, Kell~' 'v. 

"1843. Cussons tl. Skinner. 11 M. & W. 161. Moort', 22 D. C. App. 9 (collecting cases); 
168 (the attesting witness' name was written by 1920. Tilton tl. Daniels. 79 N. H. 368, 109 Atl. 
another person in pencil; held. not necesl'!lry to 145 (justice of the peace certifying to the 
call him; Abinger. L. C. B.: .. It is not the execution of two witnesses' signatures; here 
mere presence of a per8QD at the time of the ex- a third witness was necessary. and the justice 
ecution of an instrument that makes him an was deemed a witness; the opinion cites other 
attesting witness; for if five hundred persons precedents). Contra: Ala. Code 1907. t 4004. 
were. if they do not sign as attesting par. 6 (subscribing witnellS need not be 
you are not bound to call one of them "): 1816. produced" if the document is self-proving 
Jackson v. Lewis. 13 Johns. N. Y. 504 (signa- or properly acknowledged"); 1922. Mc-
ture of a second witness by the first. treated Donough's Estate, Sup. App. Div., 193 N. Y. 
as if attested by one only); 1814. Allen v. Suppl. 734 (notary). Undecided: 1907, 
Martin. 1 Law Repos. N. C. 373 (the maker Gump tl. Gowans. 226 Ill. 635. SO N. E. 1086 
had himself written the witness' name; rule (notary). 
not applicable). In Lavretta v. Holcombe. 98 Ala. 503, 510, 

The primitive notion of an attestation was 12 So. 789 {affidavit I1cknowledged before a no-
quite otherwise. under the Germanic system of tnry; held not an attesting witness requiring 
proof. by which a person might write the names preference. though he might be to give validity 

. M8 



,. , , 
• 

• 

• 

§§ 1285-13211 WHO IS AN ATTESTER • § 1292 

\(4) A per~on who, though he sees the execution, does not then s-ign, is not 
an attesting witness; 7 for the object of attestation is to secure the written 
record of his knowledge before any doubt can arise as to its correctness. 

(5) A person who attests, but is at the time incompetent to act as attesting 
witness, under the substantive law prescribing the qualities of a valid attes
tation, is without the scope or-the rule and neeQ not be called.s Wbether 
his attestation may be used, by proving the signature, as evidence of execu
tion, is another question (post, § 1510). Also the questions whether a sub. 
sequently-aris-ing incompetency to testify exempts from production (post, 
§ 1316) or invalidates the will (post, § 1510), involve other principles. 

In all the preceding instances the rule of calling the witness does not apply, 
and other evidence may be used; although, the attestation being a nullity, 
the docnment may, under substantive law requiring it to be attested, be after 
all excluded as invalid. 

(6) An illiterate person may be an attesting witness, subscribing by mark; 
but the proof of the mark may raise a difficu!t~· (ante, § 693, n. 2). 

(c) ". A party desiring to prove its execution" 

§ 1293. Rule applies only in proving Esecution, not in using the Docu
ment for other PUrposes. The object of attestation is to provide a witness 
who shall be able to testify to the execution of the document by the person 
making it, i.e. to authenticate its genuineness. Hence, so far as the party is 
engaged in proving soIDp-thing about the document other than its mere exe
cution e.g. its contents, its delit'ery, or the like the attesting witness is 
not a preferred witness,l For this reason, the rule does not apply where a 

to a document}, the distinction between the 
rule of Bubstantive law and the rule of evi
dence seems unsound; if the official 88 an 
attester gives validity to the will, the rule of 
evidence applies to him, and conversely. 

For the rule of substantive law as to the 
.uffjciency, for purposes of attestation, of a 
defective or unauthorized certificate of ac
knowledgment, see Keely". Moore, 196 U. S. 
38, 25 Sup. 169 (1904), collecting the cases. 

7 Cal. C. C. P. 1872, § 1935 (" A subscrib
ing witness is one who sees a writing executed 
or hears it acknowledged, and at the request 
of the party thereupon signs his name "); Ky. 
1914, McNamara ". Coughlin, 159 Ky. 810, 
169 S. W. 555 (a witness to handwriting of a 
holographic will); Minn. 1915, Reid's Es
tate, Williams ". Reid, 130 Minn. 256, 153 
N. W. 324 (under Gen. St. 1913, § 7240, 
as to a declaration of parentage of an illegit
imate child, made .. in writing and before 
Il competent attesting witness", a person 
who merely sees the act of signing the docu
ment is not an attesting witness); N. Y. 1829, 
Henry". Bishop, 2 Wend. 575, 577 (one who 
saw the execution but signed afterwards, not 
an attesting witness). 

By the law of Georgia, an interpreter com
municating the testator's wisht's to the 
scrivener "must be sworn on the motion for 
probate": Rev. C. 1910, § 3845. 

• 1848, Doe v. Twigg, 5 U. C. Q. B. 167, 170 
("the attestation ... is a mere nullity", and 
the maker's execution is to be proved other
wise); 1853, Packard ~. Dunsmore, 11 Cush. 
283, 285 (way be proved "as if there had 
been no attesting witness"). 

The following case is peculiar. but seems 
sound; 1849, Potts 1'. House, 6 Ga. 324, 346 
(a negro, incompetent as a witness, was the 
interpreter making Ii will, and was required 
to be called; perhaps under the statute cited 
8upra, n. 7). 

§ 1193. I Besides the f:>lIowing callCS, the 
authorities to the same effect, for proof of 
eucutian in oeneral, cited post, § 2132, would 
be applicable; Ky. 1837, Hancock v. B;).Tne, 
5 Dana Ky. 513 (identifying a note; on the 
theory that the writing itself is better than a 
witness, calling the witness held not necessary) : 
Mass. 1879, Skinner v. Brigham, 126 Mass. 
132 (trover for chattels obtained from the 
plaintiff in exchange for atl invalid deed by 
third persons purporting to c.,!.\,ey certain 
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deed is used tu show color of title or extent of claim by one claiming title 
through adverse possession (post, § 1778); for the claimant does not rec:;t 
upon the authenticity of the deed, but upon its contents as embodying the 
extent of his claim.' 'Whether the rule should apply to one who desires to 
dispTO'De the genuineness of a document is a difficult question;2 but it would 
seem that, since b~' hypothesis the party alleging its execution must already 
have been ex('used or exempted from producing the witness, the party deny
ing should not be put in a less favorable position, and the rule should not 
apply. 

Cd) " an opponent entitled in the state of the issues to dispute 
execution" 

§ 1294. Execution not Disputable (1) because of Estoppel or other rule 
of Substantive Law. Where the oPPonent by his prior conduct is estopped 
from denying execution, the execution cannot be put in issue by him, ;md the 
party offering the document need not in any manner evidence its execution 
(post, § 2132). Since the production of the attesting witness is required solely 
for the purpose of evidencing execution, the rule of production therefore does 
not apply.l For the same reason, whenever a rule of substantive law forhids 
the execution to be denied, the rule does not apply; and this seems t(., i~.~h' .1.,. 
the case of a document whose execution the opponent was officially o01~;rd hl 
secure and can therefore not noW denv.2 

• 
§ 1295. Execution not Disputable (2) because of the rule of Pleadk~ '\;, 

far as any rule of pleading requires that the execution of a document niSI,·;Jl 
in the declaration must be expressly traversed, the failure to p1eaa -In ~'kaia' 
must, under such a rule, be equivalent to a confession of the allegation of exe-

land; witnesses not required. because tbe de
livery of a paper. not the signing of Ii deed 
was to be proved); Mich. 1873. Eslow 1'. 

Mitehell. 26 Mich. 600. 502 (not required ill 
proving contents); 1875. Raynor v. Norton. 31 
Mich. 210. 213 (snme) ; Mo. 1830. Foster t'. 
Wallace. 2 Mo. 231 (that a co-signer of a 
bond had executed merely as surety for the 
other; production not required); Pa. 1813. 
Heckert r. Haine. 6 Binn. 16. 17 (to prove Ii 

. written receipt the witness must be called. 
but not to prove the fact of payment); 1824. 
Babb ~. Clem50n. 10 S. & R. 419. 426 (snlIle. 
for a bill of sale); 1826. Wishart v. Downe~·. 

·./.15 S. & R. 77. 79 (same. for a receipt); VI. 
,.'. 1836. Harding v. Craigie. 8 Vt. 501. 508 (a 

note signed by three persons. with S. as wit
ness; to pro~'e that S. in fact witnessed ollly 
one signature. and that the others werc added 
after attestation. S. need Ilot be called). 

I 1854. Jordan ~. Faircloth. 13 Ga. 544 (not 
applicable to one calling the maker to deny the 
genuineness of a deed in his name); 1856. 
Stamper 11. Griffin. 20 Ga. 312. 320 (claim of ad
verse poBBCBBion under II. bond in the name of Z.o 

hut admitted to have been forged; claimant 
must call witness ... whether the object be to 
prove that a writing is genuine or that it is 
spurious ". since he .. is the person who knowl 
hetter than all others that the writing is genu
ine. if it is genuine. and spurious, if it is spuri
ous"); 1859. Wells~. Walker. ," C •. 450. 452 
(deed read by defcndant t.o j'.,':. -e .... thout pro
ducing witnesses; plaintiff may '.:!en. to deny 
execution. call a witness other t.han th(· sub
scribing ones; on the prill(".;.~e that he ;;"!.ould 
be no worse off than if defenuant had m t been 
exempted from calling th('~,,~ 

§ 129'. 11849. Perry:. "-u ... ·; ~ss. 5 U. C. Q. 
B. 514 (representations ... t." '" lUineness of a 
note. made before t.he pial! ~ ".' : purchase). 

I 1822. Scott v. Wait.hm~m. 3 Stltrk. ).,]:. 
(action against a sheriff for taking insufficiex.t 
sureties on a replevin bond; the sheriff's duty 
being to take the bond. the due execution WB:! 
taken lIB admitted by him); Gil. Rev. C. 1910. 
§ 5833 (rule not applicable to .. oHi~e bonds re
quired by law to be approved os tested by a 
particular functionary "). 
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cution in the declaration, and thus the execution is not in issue on the trial, 
and the present rule does not apply. Accordingly, at common law, so far 
as a plea of 'non est factum', or other form of specific traverse distinct from the 
general issue, was required for putting the execution into issue, and of course 
so far as the opponent failed to plead the general issue or any specific traverse, 
the rule for calling the attesting witness did not apply,! though no liberality 
was shown in interpreting this principle.!! 

In more recent times, and since the improvement of common-Jaw plep.d
ing, the place of this principle has generally been taken by statutory enact
ments expressly providing that the opponent's failure to put in ·M81.le a docu
ment whose execution is alleged in the opponent's pleading shall be taken as 
an admission of its execution, and the execution cannot be denied. These 
statutes provide for the joining of issue sometimes merely in the pleading, 
sometimes additionally by affidavit; but the principle &.nd the effect are prac
tically the same in all. These statutes, and the decisions interpreting them, 
involve a rule of pleading, and are therefore without the present purdew.3 

'i § 1296. Execution not Disputable (3) because of Judicial Admission. 
For the purposes of proof" a judicial admission of the opponent i.e. an ex
press agreement for the purposes of the trial has the same effect as a failure 
to plead in denial; it is a waiver of proof on the subject (post,§ 2588). Hence 
when a document's execution is jUdicially admitted, the present rule does not 
apply.1 Such judicial admissions, however, must be distinguished from 

§ 1295. 1 1818. Cooke ~. Tanswell. 8 Taunt. 
450 (Gibbs. C. J.: .. In ca.ses where • non est 
factum' is not pleaded. . . . I never yet heard 
it contended that it was necessary to call the 
subscribing witness"). 

'1811. Williams 11. Sills. 2 Cemp. 519 
(Ellenborough. L. C. J.: "The defendant by 
refraining from the plea of • non est factum' 
has onl~' admitted so much of the deed as is ex
panded upon the record; and if the plaintiff 
would a vail himself of any other part of the 
deed. he must prove it by the attesting witness 
in the common way"); 1838. Gillett v. Abbott. 
7 A. &; E. 783 (a plea admitting the execution of 
a deed of indemnity sued on. the deed's recital 
setting out in part a deed of trust. does not dis
pense with the witness to the deed of trust) ; 
1841. Jackson 1). Bowley. Car. & M. 97 (on an 
issue of • plene administravit'. in an action 
against an executor. the witness to a deed to the 
testator must be called). 

• They are further noticed under Judicw.l 
AdmiBsw718 (post. § 2594). 

The curious result may occur. where such a 
statute exists. and where the limitation about 
docnments incidentally in issue (aute. § 1290) 
does not exist, that the essential documents in 
the case need not be authenticated at all. while 
minor documents must be proved according to 
the riltor of the prescnt rule; c.u. 1826. Robert.~ 
r. Tennell. 3 T. B. Monr. 247. 250. 

r. Jenkins, 125 Ma.ss. 446 (failure to deny 9. 

signature. under a statute requiring a specific 
denial. docs not relieve from proof of the attest
ing witness' signature for the purpose of avail
ing of a longer statutor)' bar for attested docu
ments; but" might relieve" from ('ailing the 
witness to prove the maker's signature). 

§ 1296. I IS00. Laing r. Kaine. 2 B. & P. 
85 (warrant of attorney; since "it appeared 
that the defendant did not merely acknowledge 
the instrument. but agreed (for the llurpose of 
legal proceedings] that the plaintiff should act 
upon it as if the \\itness himself had heen pro
duced". the calling was not required); 1839. 
Bringloe r. Goodson. 8 Scott 71. 83. per Tindal. 
C. J.; 1885. Coleman ~. State. 79 Ala. 49; 
1890. Richmond. etc. R. Co. ~. Jones. 92 Ala. 
226. 9 So. 2iG; 1893. Hawkins 11. Ross. 100 Ala. 
459. 4G4. 14 So. 2iS; 1881, Jones r. Henry. 
84 N. C. 320. 323; 1834. Grady ~. Sharron, 
G Yerg. Tenn. 320. 321. 324 (admission by 
('ounsel exempts from calling witnesses). 

Contra. but clearly ",rong: 1844. Hylton r. 
Hylton. 1 Gratt. Va. 161. lG5 (admission. 
during trial. of the due execution of a will. not 
sufficient to dispense \\ith the testimony re
quired by law). 

The following statute goes upon this prin
ciple: M(UJs. Gen. L. 1920. c. 192. § 2 (if 
a will-probate is "llSSCllted to in writing" hy 
all heirs. etc .• "it may be allowed without 

Distinguiah the following: 1878. Holden testimony"). 
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ordinary or extra-judicial admissions, with which they have nothing in com
mon except the name. The use of the latter sort in the present connection 
raises a different question (post, § 1300). 

§ 1297. Execution not Disputable (4) because of Opponent's Claim under 
the Same Instrument. Where the opponent's claim, as expressly set forth 
in the pleadings or as developed in the course of proof, predicates the genuine
ness of the very document which the proponent now desires to prove, it is 
clear that the former is in precisely the same situation as if he had by plead
ing or by judicial admission conceded the document's execution. It is ob
viously inconsistent for him to assert its execution as an element of his present 
claim or defence, in one part of the proceedings, but in another part in effect 
to deny the execution by putting the proponent upon proof of it. So long 
as the opponent maintains the former attitude, he must relinquish the latter 
one; so long as the document is genuine for his purposes, it is also (so far as 
he is concerned) genuine for the proponent's purposes. The execution thus 
not being disputable, the rule requiring the attesting witness to prove it does 
not apply. 

This has long been judicially conceded; 1 although the precise terms defin-

§1297. 1 ESGLAND: 1726. Gilbert. E\idence. 1835, Doe v. Wilkins, 4 A. & E. 86 (eject-
98 (a ('laim by the opponent und(!r a d(!ed Ament, th(! defendant claimed under a deed 
reciting a deed B exempts from proof of deed which the plaintiff offered; extrinsic e\'idence 
B); 1818. Knight v. Martin. Gow 26 (assignor to show this claim held proper. and proof of 
against assignee of a lease; the defcndant's execution dispensed with); 1835, Carr r. 
possession of the instrument, claiming under Burdiss. 1 C. M. & R. 782, 784 (trover for 
it. dispen.;cs with the witncss); 1R19. Gorton goods taken under a fraudulent assignment; 
t·. Dyson. 1 B. & B. 219. 221 (action against the defendants pleaded the assignment; the 
executors: their claim under the will, held to plaintiff not required to call the y,itneS! 
dispense \\ith calling the witnesses): 18:H. to prove it, even though he was im-
Orr v. Morice. 3 B. & B. 1:39: 6 Moore:347 peaching it as fraudulent; "the object which 
(action for use and occupation against as- the I)arties have in calling for its production" 
sig!lees in bankruptcy; the production by is immaterial); 1&36. Doe r. Wainwright, 1 
the d"fendnnts of the assignment, together Nev. & P. 8, 12 (ejectment, defendant pos-
with t1wir occupation of the premises, held a sessing and rlaiming under a deed offered by 
.. claim of beneficial interest", and the witness the plaintiff; witness dispensable); 1839. 
dispensed with); 182G, Doe v. Deakin, 3 C. & Bringloe v. Goodson, 8 Scott 71, 83 (will; 
P. 402; 1!l26. Burnett 1'. I.ynch, 8 D. & R. 368, calling dispensed "where the will is recited 
375. 5 B. & C. 589. 600. 604 (action on the in a deed under the seal of the party and some 
covenants of a lease. by the lessee against the advantage is taken by him under it "); 1843, 
assignee. who had hims('lf assigned to a third Bell v. Chaytor, 1 C. & K. 162 (action on a 
person; per Bayley, J., "if a party has takcn contract to employ: th(! dt'fcndant's claim 
under a d('ed all the inter('st which the deed is that the contract was not hroken held to 
calculated to give ", he cannot dispute execu- dispense ."ith the witness): 1810. Pearce ,'. 
tion); 1826. Doe , .. Hemming, 9 D. & R. 15 Hooper, 3 Taunt. 60 (cited post, § 129S. n. 2). 
(lease to a defendant by an ancestor of the CANAD ... : 1851. Chisholm v. Sheldon. 2 
plaintiff in ejectment; the plaintiff had ob- Grant U. C. 178 (conveyance produced by an 
tnined possession of the document and re.. opponent claiming an interest thereunder; 
fused to produce or show it until the trial: no no proof of execution necessary). 
proof of execution required. because the plain- UNITED ST ... TES: Fed. 1827. Rhoadesv. Selin, 
tiffs "intended to derive a benefit from the 4 Wash. C. C. 715, 719 (admissible without 
possession of the l('ase, and their conduct .. , authentication, if the opponent producing is 
was such as clearly admitted its validity"); .. a party to it or claims a beneficial inter-
1831. Bradshaw 1'. Bennett, 1 Moo. & Rob. est under it"}; Cal. C. C. P. 1872, § 1941 
143. 5 C. & P. 4S (action to gct back a deposit (quoted post, § 1302); Ga. 1860, Herring r. 
on a sale rescinded; the rul(! dispensed with Rogers. 30 Ga. 615. 617 :(production by oppo-
as to the agreement of sale, the defendant nent. and claim under it. sufficient); Re\·. C. 
being one "tuking an interest" under it); 1910. § 5S:32 (" The production of the paper by 
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ing the situation are not uniformly expressed, and the application of the prin
ciple to particular states of facts is open to more or less difference of opinion. 

§ 1298. Same: Execution Disputable, and Rule Applicable, where the 
Opponent merely Produces the Instn1lnent, without Claiming under it. To
wards the end of the 1700s a doctrine was started that, where the document 
to be proved was in possession of the opponent, and was produced by him on 
notice, the proponent need not prove its executiun, and therefore, of course, 
need not call the attester.l This singular doctrine was placed, in the first 
ruling, on the ground that the proponent would have been ignorant of the 
attester's name, and therefore the attester was in effect unavailable (on the 

• 

principle of § 1314, post). But in later rulings it seems to IUlYe been supported 
rather on a confused notion of its identity with the principle just considered 
(in § 12Hi), i.e. the opponent's claim under the document. This latter ground 
is ct'rtainl~' unsound; for there is an essential difference between the oppo
nent's mere custody of the document and his making claim under it; the 
former can never in itself be equh'alent to a judicial admission of genuineness. 
The earlier reason is scarcely more 1:enable. The proponent's ignorance of 
the names might have been remedied by a bill for discoyer~', or by a motion 
for a continuance after learning the names on production; under modern 
statutes, the names could alwa~'s be learned by demanding inspection before 
trial. l\Ioreoyer, it is difficult to see why, even if the ignorance was irremedi
able, the proponent should be excused from all proof of execution; he might 
be excused from calling the attesters, but not from making some other proof 
of execution; there is a hiatus here, which indicates that this earlier reason 
was not so much the real one as the later one, above noted. Finally, as a 
matter of policy, it does not seem fair that an opponent who happens to pos
sess a document should be obliged to have it taken against him as genuine 
merely because of that chance possession. The doctrine, in short, can only 

the opposite part~·. if he claims an~' benefit un
der it, dispenses with the necessity of proof") ; 
1905. McBrayer r. Walker. 122 Ga. 245. 50 
S. E. 95 (administrator of grantee, claiming 
under the deed; the grantor allowed to use 
without authentication an admission of usury 
indorsed by the grantee on the deed); Haw. 
1898. Brown v. ;"Iendonca. 12 How. 249. 251 
(production by the opponent. claiming "any 
interest of a substantial and abiding nature". 
even though not concerning the subject of the 
suit. suffices); Ky. 1821. Lewis v. Ringo. 
3 A. K. Marsh. 247; 1857. McGregor v. 
Wait. 10 Gray 72. 73. 75 (plea of a right of wa~' 
in an action of trespass; rule not applied to 
plaintiff's proof of deed under which defendant 
claimed); N. Y. 1819, Jackson v. Kingsley. 
17 Johns. 158; P. I. C. C. P. 1901. § 325 
(like Cal. C. C. P. § 1941); P. R. Rev. St. &: 
C. 1911. § 1456 (like Cal. C. C. P. § 1941); 
H 1548-1557 (" closed" or olographic wills; 
special rules. based on the Spanish law); 
Tenn. 1829. Duncan v. Gibbs, 1 Yerg. 256. 259 

(plaintiff used a deed to defendant to prove D. 
incompetent for defendant as warrantor; held 
that defendant could use the deed though not 
legally recorded so as to prO\'e execution). 

§ 1298. 1 1787, n. v. Middlezoy, 2 T. R. 41 
(pauper settlement; the other parish proving 
a hiring in M. parish. the latter in rebuttal 
claimed a prior apprenticeship of the pauper 
in the former. and gU\'e notice to produce the 
indenture; but. on its production by the 
opponent, offered no evidence of I'ltl'"ution: 
held. unnecessary; Buller, J.: "In ci\'il 
actions ..• the deed when produced [from 
the opponent's custody) must' prima facie' 
be taken to be duly executed. because the 
plaintiff. knowing who are the subscribing wit
nesses, cannot come prepared at the trial to 
prove the execution of the deed; thereforo. an 
instrument coming out of the handH of the 
opposite party must be taken to be proved" ; 
and two such unreported rulings of Lord Mans
field were cited). 
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be termed, in the language of .ulr. Justice Washington, "a kind of legal leger
demain." 

After some fluctuation of rulings the doctrine of R. v. l\Iiddlezoy was in 
England finally repudiated.2 It had already obtained some footing in this 
countr~'; 3 but it has also been discountenanced in as many jurisdictions; 4 

though the question has seldom come up for adjudication. 
(Where the opponent refuses to produce, or otherwise suppresses the docu

ment, it would seem that llis refusal would certainly (on the principle of 
§ 291, ante) he some evidence of the document's genuineness, and might 
fairly dispense with the rule requiring production of the attester.s 

• England: 17!Ja. Bowles t·. Langwurthy, 
5 T. R. 366 (R. v. Middlezoy approved; trover 
by Ilssignees in bankruptcy: here the defend
ant had produced at the ronllnissioners' hear
ing a bill (If sale. claiming under it): 11307, 
Johnson r. Lewellin. tl ESI). 101 (Ellenhorough. 
L. C. J .. thought that R. v. l\Iiddlezoy "ap
peared to have been decided without due 
consideration", and declined to follow it); 
1807. Gordon r. Seeretan. 8 East 54S (Ellen
borough. L. C. J .. "said that the case of R. t'. 
Middlezoy. which wn.- much Questioned lit 
the time. had been since overruled"; the 
production by the opponent "did not super
sede the necessity of proving it by one of the 
subscribing witnesses. if an~·. as in ordinary 
cases": counsel argued the difficulty of learn
ing the names of th(' witnesses; but the Court 
pointed out that this WIIS outweigl,ed by the 
disadvantage that, "hO\ve\'er Questionllhle its 
execution might be. lind e\'('n though he [the 
opponent] had impounded it because it wa~ 
forged or had been obtained by fraud". yet the 
mere pos-ocssion would in that case suffice to 
authenticate it; but a stay was granted to gh'e 
an opportunity to call the witnesses): IS0n. 
Wetherston r. Edgington. 2 Camp. 94 (Heath. 
.J.: "The old rule was the sensible one, thnt an 
instrument coming from the opposite side was 
• prima facie ' taken to be duly executed"; but 
he conceded that the mle had been changed): 
1810, Pearcc v. Hooper. 3 Tnunt. 60 (trespass 
for entering 11 c10!1e in C.; the defendant called 
for the deed of C .• which would show that the 
close was not the plaintiff's: attesting wit
nesses unnet'essnry); 1821. Orr t. Morice. 
3 B. &: B. 139. C. P. (the fluctuations in the 
preceding rlliings reviewed: Pel1rce v. Hooper 
regarded as tl1king 11 middle ground. i.e. pos
scssion. plus the claim of a heneficial estate; 
per Dnl11l8. C. J .• and Richardson, J .• Gordon ". 
Secretan held to represent the lllW, Qualified 
by Pearce v. Hooper: per Burrough, J., R. ". 
Middlezoy was still law; per Park. J., unde
cided on that point); 1826. Burnett v. Lynch. 
8 D. &: R. 368. 375 (leStcc IIgainst assignec 
of the lease, who had assigned to D.; admitt~d 
"coming as it did out of the hands of the de
fendant. or of a person who claimed under 
him". per Holroyd. J.: "the dep.d came out 

of the possession of the party", per Bayley. 
J.): 1841, Collins v. Bayntun. 1 Q. B. 117 
(assumpsit (or money had and recciwd· 
plea. partnership; an allcgcd ngreelllcnt. I,! 
partnership, pro\'ed by the dcfcndant. I.,,: 
produced by the plaintiff: thc witness held 
indispcnsable). 

Canada: 1844. Joplin r. John~ton. 2 Krrr 
N. Br. 541 (mere production not sufficicnt). 

• ('al. C. C. P. 18i2. § 1!J41 (quoted 110.1. 
§ 1300); Ga. 1884, Hobby v. Alford. 73 Ga. 
791; Ky. 1828, SteYl'nson v. Dunlap. 7 T. B. 
Monr. 134. 137, semble: N. Y. 1815. Bctts r. 
Badgcr, 12 Johns. 22:J (the practice here 
"has been in conformity with whllt Mr .. J. 
Heath calls the old rule". i.e. of R. t·. Middle
zoy; .. if the party produring the instMlment 
is one of the parties to it ". this dispense,. 
with proof of execution); N. Car. lS9S. Bern
hardt ". Brown, 122 N. C. 587, 29 S. E. 1384 
(deed and bond produced on order by defend
ants. presumed genuine); P. I. C. C. P. 
1901. § 325 (like Cal. C. C. P. § 1941): 
P. R. Rev. St. & C. 1911. § 1456 (like Cal. 
C. C. P. § 1941). 
• 1827, Rhoades t'. Selin. 4 Wash. C. C. 71ii. 
719 (production of an instrument by one who i~ 
a party to it and claims 11 beneficinl estate 
under it. necessnry to dispense); 1819. Jack
son r. Kingsley. 17 Joitn. 158: 1859. Hill r . 
Townsend, 24 Tex. 575. 580. semble. 

Delaware hns added ar. interesting quibble 
to the rule: 1914. Saulsbury 1'. American 
V. Fibre Co .. 5 Del. 182. 91 AU. 536 (where 
a document is produced by the opponcnl 
IIpon a common-law notice t.o produce, and 
the calling pnrty inspect!! it. and desires to 
use it. "it becomes e\·idence without further 
proof": but where the document is produced 
by order of the court. und~r thestututeadopt
ing chancery discovery on motion. the rallin!! 
party "must prove it jUdt as though he harl 
been in possession of it himself"). 

• 1818. Cooke v. Tanswell. 8 Taunt. 450 
<the opponent r<!fused to produce on notic(': 
"if he wished to throw on the plaintiff th~ 
burthen of calling the subscribing witnes~. 
he might have produced the deed "): lS3S. 
Poole ~. Warren. 3 Ncv. « P. 693 (copy of tl 

notice to quit; proof of execution not neccs-
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(e) " Must, befor.e using other evidence" 

§ 1299. Attester preferred to any Third Person, including the Malter of the 
Document. B;y the very notion of a rule of preference. the rule for an at
tester's testimony prefers it in priority over the testimony of any other 
lJer.Yon prese/lt and observing the execution of the document.1 

But is the rule so rigid that even the testimony to execution of the person 
actually purporting to be the mal'er of the document (not being a party to the 
suit) is not to dispense with the calling of the attester? Such was the ortho
dox acceptance: 

1815, ELLENBOROUGH, L. C. J., in R. v. Harri7l{/worth, -1 ~I. & S. 350 (pauper-settlement; 
the pauper's own testimon~', not a party to the suit, to his indenture, e. ... cluded): "The 
rule is universal that you must first call the subscribing "itness; and it is not to be varied 
in each particular case by trying whether in its application it may not be productive of some 
inconvenience." 

This extreme result has been maintained in England and in some American 
jurisdictions.2 But there seems no good reason for it. It partakes of the 
pedantic and the obstinately technical to insist on the calling of the attester' 
when the Yery person whose execution is to be proved is willing to take the 
responsibility of charging himself on oath with the act of execution. That 
he may possibl~' be a partisan of the proponent's is no more reason for ex
cluding him than for excluding any other partisan witness, and is no more 
likely to be the case with his testimony than with that of the attester: 

1858, ROBEHTS. J., in White Y. Hollida!l, 20 Tex. 679, 682: "When are they [the wit
nesses] needed? Are the~' needed at all when the parties are both agreed upon the same 
thing, about the execution and objects of the contract, and have no issue or dispute in 
relation to it? If it be an essential element in their creation and capacity that they must 
be produced when the parties are agreed, a party litigant cannot admit his deed by plea 
fJr other writing filed in court; [yet] that has never been doubted. . .. By what stronger 
evidence can it be mnde to appear that the parties to the deed do agree about its exeeution 

sary. following Cooke 11. Tanswell). This 70 Ala. 284. 286. 288; 1882. Russell '1'. Walker. 
effect would certainly follow under those 73 Ala. 315. 317 (mortgagor for mortgagee); 
statutes in some jurisdictions (ante. § 1295. 1913. Swindall to. Ford. 184 Ala. 137. 63 So. 
post, § 1l;.59) by which an opponent may 651; Ga. 1849. Tyler v. Stephens. 7 Ga. 279 
ho d(!fault~d for refusal to produce on notice. (grantor); 1889, Baker ~. Massengale. 83 

§ 1299. 1 1856, Tudor 11. Tudor. 17 B. Ga. 137. 142. 10 S. E. 347 (maker's testimony. 
Monr. Ky. 383. ano (will not provable by as assignor to plaintiff); 1895. Fletcher 11. 

draughtsman); IS2a. Labnrthc 11. Gerbeau. Perry, 97 Ga. 368. 23 S. E. 824; Ind. 1844. 
I Mart. N. 8. La. 486 (attester preferred Sampson v. Grimes. 7 Blackf. 176; Ky. 1808. 
even to the testimony of the parish judgc Hcading v. l\Ietcalf. Hardin 535 (release to 
rertifying it); 1&55. Barry v. Ryan. 4 Gray interested witr.ess; releasee's proof of exe
!\iass. 523 (excluding proof by another person cution not sufficient); 1816. Brashear r. 
present). Contra: 1895. Garratt 1'. Hanshuc. Burton. 4 Bibb 442; 1820. M'Clain 11. Gregg. 
53 Oh. 482.42 N. E. 256 (not preferred to the 2 A. K. Marsh. 454. 456. semble; 1821. Me
officer taking the acknowledgment of the Intire '1'. Funk. Litt. Sel. C. 425. 427; 1823. 
maker). Hees v. Lawless. 4 Litt. 218; 1826. Me-

• Enoland: 1794. Johnson v. Mason. 1 Esp. Murtr~' r. Frank. 4 T. B. Monr. 34; Mass. 
S9 (maker of the deed under which the plain- 1802. Brigham v. Palmer. 3 All. 450 (mort-
tiff held); 1815. R. v. Harringworth. supra: lllgee caIling a mortagor in an action against 
1853. Whyman 11. Garth. 8 Exch. 803 (maker . third person; excluded); Mo. 1847. Glall-
of a deed); U. S. Ala. 1881. Cokcftl. Ferguson. gow v. Ridgeley. 11 Mo. 34, 39. 
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§ 1299 PREFERENCE FOR ATTESTING WITNESS [CHAP. XL 

(and thereby dispense with the subscribing than for the grantee to assert the 
exeeution in his petition and to procure the grantor to appear in open court on the trial anu 
as a ",;tness swear to the exeeution as alleged by the grantee? • .• [After pointing out. 
that fraud, lack of consideration, etc., were not in issue and therefore the testimony of a 
witness could not be better than that of the disinterested grantor,] . .. This is not an 
exception under the rule that the subscribing ",;tnesses must be called or aeeounted for, 
but a case above the rule and superseding it, and in aeeordance with that which enjoins 
that the best evidence must be adduced." 

This desirable view has been accepted in a number of jurisdictions.3 It is 
occasionally put on the ground of the statutory abolition of parties' disqualifi
cations; but this is erroneous, '{or at common law the maker, though not in
competent by interest, was nevertheless excluded,l-- If the attesting witness 
is called, but faif..~ to te.~tify (post, § 1302), the maker's testimony is then 
receh·able. 4 

§ 1300. Attester preferred to Opponent's Extra-judicial AdmissiC;nB. If 
the opponent has extra-judicialJ~' admitted the execution of the document, 
need the rule requiring the attester's testimony still apply? The distinction 
between a judicial or solemn admission and an ordinaQ' or circumstantial 
admission (ante, §§ 1048, 105i) is here important; the former is an absolute 
wah'er of proof on the whole matter, and relieves the proponent from offer
ing any evidence of execution (an ie, § 1296); the latter is simply an incon
sistent utterance, offerable as one piece of eddence, going with the other 
evidence to discredit the opponent's present claim. The proponent is there
fore here not relieved from proving execution; but the question is whether, 
of the various sorts of eddence ayailable to him, he must employ the attest
er's testimony in preference to the extra-judicial utterances of his opponent. 
These utterances, it may be observed, if receivable, are equally receivable 
whether the opponent was (as usually) himself the maker of the document 
or not; in the former case they are more pr.obative; but they come in, if at 
all, not because he was the maker, but because he is the opponent in the suit. 

Xow, so far as concerns their practical trustworthiness, for the purpose of 
dispensing with the attesting witness, it is to be observed, as already noticed 

• Ala: Code 1907. § 4006 ("The cxecu- \ testimony of the mnker sufficient): Oh. 1895. 
tion of any instrument of writing attesk:d by Garrett ll. Hanshue. 53 Oh. 482. 42 N. E. 256; 
witnesses may be proved by the testimony Tex. 1858. White r. Holliday, 20 Tex. 679 
of the maker thereof. without producing or (grantor of a deed. not a party. called to 
accounting for the absence of t·he attesting stand: witnesses dispP.nsed with) ;v-1878. 
witnesses") ; § 4004. par. 5 (attester need Wiggins to. F1cishel. 50 Tex. 57, 63 (pre
not be produced "if the party executing the ceding case approved; but the grantee's 
instrument testifies to its execution ") ; testimony held not to dispense with 8ubscrib-
1902. Hayes 1'. Banks. 132 Ala. 354. 31 50.464 ing witnesses): 1879. TexllB Lar.d Co. r. 
(statute applied): 1904. Ballow ~. Collins. Williams. 51 Tex. 51. 59 (approving the pre-
139 Ala. 543. 36 So. 712 (statute applied: see ceding case; but making an exception where 
the citation ante. § 1290. n. 4) ; Ga. Rev. C. the deed is lost: the distinction rests on 8 
1910. § 5833 (attester not required if the mil!Understanding of the phrase "secondnry 
maker "testifies to its execution"): 1904. evidence"). 
Vizard ll. Moody. 119 Ga. 918. 47 S. E. 348 '1896. Kelly v. Sharp S. Co .• 99 Ga. 393. 
(statute applied): Mo. 1874. Bowling ll. 397,27 S. E. 741 (maker's testimony received. 
Hax. 55 Mo. 447. 448. semble: N. Y. 1813. where witnesses were called but could not 
Jackson ll. Neely. 10 John. 374. 376 (deed; prove execution). 
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§§ 128.."-1321J ATTESTER PREFERRED § 1300 

in dealing with the same eYidence for proving a document's contents (ante, 
§ 1255), that the real objection to them rests only on the possibility of fabri
cated testimony to oral admissions. The possibilit~· of error in an opponent's 
actual admission of the document's execution is very small. -.J If in a writing 
produced to the Court, such an admission clearl~' appears to have been made, 
there is no reason why such evidence should not serve at least to dispense 
with the evidence of the attesting witness. But where the alleged admis
sion is an oral utterance, and the opponent denies it, and the testimony of 
some witness has to be believed before we can assume that the admission was 
really uttered, here it seems less desirable to abandon the ordinary prefer
ence for the attesting witness and to replace it by eYidence open to such un
certainties. In short, where the supposed admission is contained in a writing 
produced to the Court, it should suffice to dispense with the attesting wit
ness; but not where it is alleged as a mere oral utterance and is denied by 
the opponent. 

The rulings have been by no means harmonious. Xo express and final 
settlement of the point seems to have been reached in England; but appar
ently a written admis8-ion was sufficient to dispense; and there is some author
ity to the same effect for an oral admUJltion.1 In the United States the dis
tinction between a written and an oral admission has seldom been taken. and 
the majority of Courts do not allow extra-judicial admissions to dispense 
with the rule.? 

§ 1300. 1 1iOl, Dillon 1'. Crawly, 12 6 C. B. 896. 903 (a subsequent !llemorandum 
Mod. 500 (the witness to II. deed was sub- on II. contract, admitting execution, held to 
pamaed but did not appear; an indorsement dispense) ; 1856, Houghton to. Koenig, 18 
of the party himself on the deed, acknowl- C. B. 235, 238. semble (the acknowledgment 
edging it. was offered. but objected to; Holt. by the lease, in the counterpart. of the 
C. J.: .. Can there: be better e~-jdence of holding on the terms of the leWle is sufficient 
a deed than to own it and recite it under his authentication of the lease). 
hand and seal?"; and all the Court agreed) ; • Federal: 1802, Smith t. Carolin; 1 Cr. 
1779, Ahbot 11. Plumbe. 1 Doug. 216 (a C. C. 99 (admissions excluded); 1820. Tur-
bankrupt's extra-judicial oral acknowledg- ner v. Johnson. 2 id. 202 (same): 1848. Savage 
ment of a bond. excluded. in an action of to. D'Wolf. 1 Blatehf. 343 (party's admission 
trover by the assignees, who wished to prove of contract not under seal. sufficient. by N. 
the petitioning creditor's deht); li93. Bowles Y. law); Ala/,ama: 1833. Bennet v. Robin-
v. Langworthy, 5 T. R. 366 (trover by as- son, 3 Stew. & P. 227. 240 (note; admissions 
Hignees in bankruptcy against one holdingj by the maker. defendant's intestate. not 
under a sale; to prove the hill of sale. as' sufficient; Hall to. Phelps, N. Y .. repudiated; 
an act of bankruptcy. the defendant's ad- a well-reasoned opinion); 1882. Russell v. 
missions as to its execution were received: Walker. 73 Ala. 317 (admissions excluded); 
Abbot to. Plumbe distinguished because the 1885. Coleman to. State. 79 Ala. 49 (mortgage; 
defendant was there no party to the docu- oral admi..aions of mortgagor-defendant, 
ment); 1811. Jones 1'. Brewer, -1 Taunt. 46. not 'in JIl"ticio', excluded); 1890. Richmond. 
aemble (admissions excluded): 1841, Wol- ete. R. Co, 11. Jones, 92 Ala. 226, 9 So. 276 
laston v. Hakewill, 3 Scott N. R. 593. 617 (admissions excluded) ; 1893, Hawkins v. 
(a memorial or recorded copy of a deed, Ross. 100 Ala. 459. 464. 14 So. 278 (511me); 
made by one o! the parties, apparently 1903. Sledge 1'. Singley. 139 Ala. 346. 37 So. 
held to dispense); 1845. Lord Gosford v. 98 (Code § 1 i97, quoted ante. § 1299, n. 3, 
Robb. 8 Ir. L. R. 217 ("no admission of a applies only to testimony on the stand or blo' 
party" can dispense; here. certain conduct deposition; hence the alleged maker's extra-
of a landlord held not to dispense ,,-jth the judicial admissioIll! do not dispense with 
proof of a power of attorney to execute the calling the attester of a deed) ; 1905, Lewis 1.'. 

leo.se); 1845, Fishmongers' Mistery to. Robert- Glass, Ala. • 39 So. 77 (admissions ex-
SOn. 1 C. B. 60, ,'4 (undecided); 5llme CIlSC. eluded); California: 1863, Holborn v. Alford, 
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§ 1300 PREFERENCE FOR ATTESTING WITNESS [ClLo\P. XL 

Distinguish here, however, (1) the exclusion of ora: admi.sS'ioll.'J of title, for
bidden because in effect violating the Statute of Fraud:::; (ante, § 1257); (2) the 
case of an attesting witness testifying to the maker's oral acknowledgment of 
execution on the faith of which the attester signs in attestation;3 here the 
rule is satisfied by calling the witness, and the maker's acknowledgment 
is an adoption of his previously-placed signature and is itself equivalent to 
execution in the attester's presence (ante, § 1292). 

§ 1301. Attester preferred to Opponent's Testimony on the 'When 
the opponent also becomes lvitne88 as u-ell as opponent . i.e. when he is placed 
upon the stand or makes discovery on interrogatories and thus his ut
terances nre not only ordinary admissions but also testimon~', the objections 
a~ainst dispensing from the rule disappear entirely. The principal objection 

22 Cal. 482. 484 (note; Hall~. Phelps, N. Y" 
apparently approved); C. C. P. 1872. § 1942 
(where "evidence is given that the party 
against wl:om the writing is offered has at 
any time admitted its execution". it is enough 
if the writing is mor!) than 30 years old or 
is .. produced from the custody of the ad\'erse 
party and has been acted upon by him as 
~I'nuine"; this clause unite8 in hopelC!:!s con
fusion Beveral di:!tinct principles. and it is not 
worth while to attempt to disentangle thC!m; 
.he CommissiortC!rs' amendment of 1901 cor
rC!Ctly drew the section. by suhstituting for 
the entire sentence the following: .. A writing 
may also he proved by evidence that the 
party against whom it is offered has at any 
time admitted it:! execution, or h\' e\;dence • 

that it is produced from his custody and 
has been acted upon by him as genuine"; hut 
thia amendment never became law); COllllect
icut: 179-1, Low ~. Atwater, 2 Root 72 (ad
missions excluded); GUJrgia: 1!:i51. Ellis I'. 

Smith. 10 Ga, 253 (same); 187 i, i\li\1s v. !\lay. 
42 Ga. 623 (same); Idaho: Camp, St. 1919. 
§ 7966 (like Cal. C. C. P. § 1942. omitting 
the clause for ancient documents); Kcntut'ky: 
1816, Fearn v. Taylor. ,1 Bibb 363, 365 (ad
missions of predecessor in title; .. perhaps" 
witnesses must be called: here there were 
none); 1817. Cartmell~. Walton, -1 Bibb 481:) 
(oral admission hy defendant. excluded); 
1828, Stevenson t', Dunlap, 7 T. B. Monr. 134. 
137 (admissions of predecessor used on the 
facts): Missouri: 11:)26, Smith 1'. Mounts, 
1 Mo, 671 (acknowledgment by maker of deed, 
excluded); M olltana: Rev. C. 1921. § 10590 
(like Cal. C. C. P. § 1942); "Vew Hamp~hirc: 
1848, Cram t'. Ingalls, 11:) N. H. 613, 617 (recog
nition. in a deed, of an attested mortgage. 
c\;dence of its execution); New Yark: 1807, 
Hall r. Phelps. 2 John. 451 (" An instrument. 
though attested hy a subscrihing \\;tneS:!, may 
be proved by the confession of th\' party who 
gave it"; here a /lote. by the dC!fendant's 
extra-judicial admission); 181)8. Fmc v. Reil. 
a John. 477 ta bond hy the defIJndant; ad
missions excluded: Kent, C. J., distin~.'uished 

the rUling in Hall v. Phelps as apph;ng only 
to a note; .. the rules of cvidence may be 
more safely relaxed in the one case than in the 
other"); 1819. Shaver t. Ehle. 16 John. 201 
(notc orally admitted genuine by the dC!fend
ant-maker; c:ccluded. be~lJ.use the admission 
did not relate specifically to the note offered) : 
1824, Rowley I'. Ball. 3 Cow. 303, 311 (similar 
admissions held suffirient. because applying to 
the specific note); 1835, Corbin ~. Jackson, 
14 Wend. 619. 623. 630 (oral admissions of tho 
execution of an attested power of attorney. 
held sufficient; Tracy. Sen.. diss.); 1844. 
Hollenback 1'. Heming, 6 Hi11 303, 305 (" con
fession or acknowlC!dgment of the party" will 
not dispense); S orth Carolilla: 1881. Jones t'. 
Henry. 84 ~. C. 320. 323 (" as a general rule " • 
the admission of an obligor is not sufficient); 
Ohio: 1827. Zerby r. Wilson, 3 Oh. 42 (con
tract affecting realty; def~ndant's admissions 
not dispensatory): 1877, 'Varller 1'. R. Co .• 
:n Oh. St. 265, 270 (grantor's admissions. 
held not dispensatory); 18!l5. Garrett v. 
Hlm~h\le. 53 Oh. St. 482.42 N. E, 256 (samc); 
Oreoon: Laws 1920, § 786 (like Cal. C. C. P. 
§ 1!l42); Pcnnsylronia.: 1804. Tnylorr.l'.lcekly, 
4 Yeates i9 (oral and written admi~sions re
ceived, where one witness could not remember 
and the others seemed fictitious); 1849. WiI
linmi! 1'. Floyd. 11 Pa. St. 499 (promissory note; 
admissions before a justice. sufficient, following 
Hall t'. Phelps, N. Y.); Philippine Isul7Ids: 
C. C. P. 1901. § 326 (quoted post. § 21:J2); 
Porto Rico: Rev. St. & C. 1911. § 1457 (like 
Ca\. C. C, P. § 1942 as sought to be amended 
in 1001); Rhode Island: 1852. Kih'l"Y I). 

Flynn, 2 R, I. 319. 323 (admissions excluded) ; 
Utah: Camp. L. 1917. § 7112 (like Cal. C. 
C. P. § 1942, omitting the clause as to aneient. 
\\Titings); Verlllont: 1802, Adams v. Brown
son. 1 Ty\. 452 (note by deceased partner of 
defendant; dC<'eru!ed partner's admission 
allowed to dispense with witness); 1839. 
Hodges v. Eastman. 12 Vt. 358 (admission 
of now's execution. receivable in action 011 

promise to pay in consideration of the note). 
• 1794. Powell r. Blackett. 1 Esp. 97. 
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, §§ 1285-1321] ATTESTER PREFERRED § 1301 

(noted Cfllte, § 1300), that his extra-judicial oral admissions may be evidenced 
by fabricated testimony, is here of no force, for his testimony to the execu
tion is delivered in the very presence of the tribunal. It is an excess of pedan
try to insist on the production of the attester when the opponent himself 
(usually also the maker of the document) can be found testif~'ing, on the stand 
or in a sworn answer, to the desired fact of execution. -~ Nevertheless, this in
sistence is found in a number of jurisdictions; 1 though others properly here 
dispense with the rule and do not require the calling of the attester.2 The 
latter result has sometimes been reached as a supposed consequence of the 
statutory abolition of parties' incompetency (though erroneously, for the 
question could and did come up at common law in regard to an answer ob
tained by a bill of discovery); the effect thus being, on this supposition, to 
admit also (for example) the testimony on his own behalf of a grantee-plain
tiff to his grantor-defendant's execution.3 But this result, though fair 
enough, is not maintainable on the same ground as the llse of an oppo
nent's testimon~', and in truth goes beyond any of the foregoing principles 
of exemption. 

(f) "Either produce the attester a.s a witness " 

§ 1302. Attester need not Testify Favorably; Wl:tness Denying or not 
Recollecting; Attester's Favorable Testimony not Conclusive. The notion 
of the rule of Preference for the attesting witness is that of the general desira
bility, in the furtherance of truth, of obtaining his knowledge on the subject 
(ante, § 1288). What ma~' be the tenor of the witness' testimon~', remains to 

§ 1301. t Eno. 1803. Call D. Dunning, 
4 East 53, 5 Esp. 16 (admission in an answer 
to 11 bill of discovery); 1836, Ashmore r. 
Hardy, 7 C. &; P. 501. 503 (answer in chancery, 
admitting execution of a deed from W. to 
defendant); 1b53, Whyman v. Garth, 8 Exch. 
80.1 (the opponent. the maker of the deed. 
was not allowed to be called; Pollock. C. B. : 
"If in the course of the proceedings in the 
rausc the party to the deed admitll the execu
tion, qr if by his pleadings he does not require 
the execution to Ill' proved. he may be very rea
!!<1I1111:'.,.y said to have waived the [implied} agree
ment ito caIl the subscribing witness}"; but 
not other\\;sc); U. S. it/a. 1884, Askew v. 
Steiner, i6 Ala. 218, 221 (testimony of plain
tiff-gfB.,,\'!e under mortgage, not sufficient to 
('xempt from production); 1890, Richmond &; 
D. R. Co. v. Jones, 92 Alu. 218, 226, 9 So. 276 
\even questioning the party and maker on thc 
Mt.'1nd. insufficient); 1895, Winter 1). Judkins, 
106 Ala. 259, 17 So. 627; Ga. 1851, EIlis 1). 

Smith, 10 Ga. 253 (sworn answer, inst:fiicient) ; 
1878, Davis v. Alston, 61 Ga. 225, 227 (admis
sions on the stand, insufficient); Ky. 1826, 
Roberts r. TenneIl, 3 T. B. Monr. 247, 250 
(answer in chancery, insufficient); },f ass. 1862, 
llrigham r. Palmer. 3 All. 450. 8emble (insuffi-

dent notwithstanding the abolition of parties' 
disqualifications) ; Tenn. 1874. Henly t'. 

Hemming, 7 Baxt. 524. 526 (rule applies cven 
since abolition of partied' disqualification). 

: 1876, Doc 1'. ~e\"ers, 16 N. Br. 614 (Why
man v. Garth, held not law for a deed executed 
Ilinee Consol. St. c. 46, § 23, quoted ante, 
§ 1290); Ala. Code 1907, H 4004, 4006 
(quoted ante, § 1299); CuI. C. C. P. 1872, 
§ 1942. a.~ sought to be amended in 1901 
(quoted ante, § 1300); Ga. Re\·. C. 1910. 
§ 5833 (quoted antc. § 1299); 1885, Rayburn 
v. Lumber Co .• 57 Mich. 273, 274. 23 N. W. 
811 (proof by calIiog the op;>onent, allowed 
without requiring the attester): P. I. C. C. 
P. 1901, § 326 (quoted ]Jost, § 2132); P. R. 
Rc\·. St. &; C. 1911, § 1457 (like Cal. C. C. 
P. § 1942 as sought to be amended in 1901); 
1858, White 1). HoIladay, 20 Tex. 6i9, semble 
(quoted ante, § 1299). 

"1874, Bowling r. Hal[, 55 Mo. 447, 448 
(since parties arc made competent, the witnel!S 
need not be called; here, a plaintiff suing on a 
contract, executed by plaintiff and defendant, 
was allowed to prove it). Contra: 1879, 
Wiggins 1). FleisheI. 50 Tex. 57, 63, semble 
(cited aTlte, § 1299). 
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§ 130'2 PREFERENCE FOR ATTESTING WITNESS [CHAP. XL 

be seen; the object of the law is to obtain his knowledge, irrespective of the 
side in whose favor it mav bear . • 

(1) Accordingly, it is not lleees,vary, as a part of the rule, that he should testify 
in favor of execution. The rule is satisfied by calling him, i.e. by making his 
testimony available for the trial. If his testimony fails to evidence the exe
cution, the present rule says nothing about the consequences, whatever 
any other rule may say.\\ The present rule's force is absolutely spent when 
the witness is produced for examination. Here also policy agrees with prin
ciple; for the practical working of the r e, if it required that the witness 
should not only testify but testify favorably (i.e. if the party desiring to prove 
execution must fail if the attesters failed to prove it) would be unfair and 
disastrous, especially in testamentary rouses: 

1839, TuCKER, P., in Clarke v. D UII1Ul rant, 10 Leigh 13, 33: "It never could have been 
the design of the statute to vacate a will which was July executed, whenever the ~itnesses 
to it have forgotten an~' material circumstances attending the attestation. They are in
deed always called UpOIl to prove the will, not beclluse the statute requires that they 
shall prove a compliance with all the requisites of the law, but because they would be 
most likely to prove or Jisprove them, and because upon principles of common law the 
attesting witness to every instrument must be proouced if living and within the power of 
the Court." . 

1862, DESIO, J., in Tarrant v. Ware, 2ij N. Y. 425, 426: "Prior to any adjudi<!ation upon 
the subject, it might have bem argued with some plausibility that the nature and objeets 
of the provisions declaring a rertain number of subscribing witnesses necessary to a valid 
will required that the numb£'r specified should unite in testifying to an execution and attes
tation of the instrument in the milliner required by the act; or at least that the will could 
not be established if a part or all of them should deny the existence of the facts requisite to 
show II proper execution. The witnesse~ were supposed to be persons selected b~' the testa
tor to bear witness that he had aC'tulllIy executed the paper "ith a knowledge of its ron
tents and in the form prescribed by IlIw and that he was of suitable age and capacity and 
not under restraint; if the persons thus selected could not or wodd not affirm the existence 
of these facts, the intention of the law (it might be said) would not be answered; ... [andl 
if the testimony of the chosen witnesses, when unfa\'orable to the will, could be disregarded. 
a ~ill may be set up and established by testimony not authorized by the statute and which 
the Legis.lature had not considered perfectly safe in ordinary cases. But, on the other I'and, 
it was soon seen that the attesting witnesses might forget the facts to which they haei once 
attested. and that it was not impossible that they might be tampered with by interested 
parties and thus be induced to deny 011 oath the facts which they had been selected t.J wit
ness and to depose to. This view prevailed with the Courts ... , Whether their [the 
~;tnesses'l denial of what they had attested proceeds from perversity or want of recollC<'
tion. the testament may in either case be supported." 

1895. LU~rI'KDI. J., in Gillis Y. Gilli.y, 96 Ga. 1. 15,23 S. E. lOi: "[The attesting wit
nesses are.l unless accounted for, indispensably nC<'essary witnesses; but the testimony. 
even as to the 'factum' of the execution, is not confined to them. The fact to be established 
is the proper execution of the will. If that is proved by competent testimony, it is sufficient, 
no matter from what quarter the testimony comes, provided the attesting v.itnesses are 
among those who bear testimony, or their absence is explained. The inquiry, as in other 
cases, is whether. taking all the testimony together. tl\(' fact is duly established. It is not 
required that any olle or more of the essential facts should be proved by all or any number 
of the attesting v.;tnesses. The right is simply to have the attesting v.itnesses examined, 
no matter what their testimony may be." 
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§§ 1285-1321) A'ITESTER'S UNFAVORABLE TESTIMONY § 1302 

Accordingly, the failure of the attester, from lack ()f memory, to prove exe
cution, is not in itself any breach of the present rule; and though the propo
nent has still to prove the execution in some sufficient way, he is no longer 
hampered by any rule about attesting witnesses.! 

(2) For the same reason, the attester's positive denial of the facts of exe-

" 1301. I Besides the following cases. the 1916. Britton ~. Da\;s. 273 m. 31. 112 No E. 
8tatutes and cases in the lIext 1I0te lire also 283 (witness' failure to remember the circum-
authorities to the same effect: ENOLANV: Btances of execution. while IIcknowledging 
1728. Dormer 1'. Thurlund. 2 P. Wms. 506. 510 the genuineness of his signature; here the 
(obscure) ; I&H. Burgoyne \'. ShowIer. 1 failure of memory W,iS in the !Jronaie court 
Roberts. Ecd. 5. 10 (even if they fllrget. the trial. and Wllll not repeated in the circuit court 
executionisussumcd); 1848. Lellch·sGollds. 12 trilll); 1915. Thompson r. Kurme. 268111.168. 
Jur. 381; t:NITEV ST.\TE8: Alabama: Code 172. lOIS ~. E. 1101 (failure of the subscribing 
1907. § 4005 (fluoted post. § 1310): 1843. witnesses to testify to un essential fact. held not 
Lazarus 1'. Lewis. 5 Ala. 457 •. 159; 18G1, Hall r. flltal); 1917. Dubach r. Jolly. 279 III. 530. 117 
Hall. 38 AlII. 131. la:J; 1895. Barnewall 1'. K. E. ii; !!lIS. Flynn r. Flynn. 283 Ill. 206. 119 
Murrell. lOS Ala. 366. 18 So. 831; Calijomia. K. E. 304; Wl!l. Rupp r. Joned. 289 Ill. 596. 
C. C. P. IS72. § 1941; Georgia: 1~57. Rein. 124~. E. 5GO (attestation dause held suffi-
hart r. Miller. 22 Ga. 402. ·UG; 1895. Gillis D. cient e\·idenee. enn where the attcsting wit-
Gillis. 96 Ga. I, 14.23 S. E. 107; 189G.1{elly t'. nCdses do 1I0t recall the essentials; following 
Sharp S. Co .• 99 Ga. 393, 31lS. 27 S. E. 741; O'Brien t'. Rhembe's Estate); Kcntuckll: 1832. 
1698. Buchanan v. Grocery Co .. 105 Ga. 393. 31 Griffitll r. Huston. 7 J. J. Marsh. 385. 387; 
S. E. 105; Illinois: 1902, Wehster r. Yorty. Maine: 1840. Quimby r. Buzzell. 4 Shep1.470. 
194 III. 408. 62 X. E. 907. But hy a queer 473; ltIasSachllUtt8: 1829. Russell r. Coffin. 8 
forgetfulness of the present principle. the words Pick. 143. 150; 1840. Dew~y \7. Dewey. 1 Metc. 
of the locnl statute were for u time mnde tu 349. 353 (if re('ollection were required ... the 
reach a contrary result: 190U. Greene t'. Hit('h- validity of II will would depend not upon the 
cock. 222 III. 216. 7S X. E. 614 (by He\·. St. c. fact whether it. was dul~' executed. but whether 
148. § 2. quoted post. § 1:304. n. 6. the oath of the testator had been fortunate in securing 
two IIttesting witnesses" that thc~' were present witnesses of retenth'e memories"); 1916. 
and saw the testator ~ign. etc. ". "shall be Hammill 1'. Weeks. 225 Mass. 245. 114 ~. E. 
sufficient proof of the execution"; in this case. :m:j (where two of the thr('e attesters were 
the will bore a full attestation c1au"C. but one clilled. held that it. was not neceseary that both 
of the attesters could testif:, ouly that he did should t<>stify to e\'ery fuct required for exe-
not remember whether he saw the testatrix cution); Jlichigan: IS7!J. Abbott v. ALbott. 
sign. but that he would not have signed it 41 Mich. 540. 5,12. :2 ~. E. 810; Minnesota: 
elcept in her presence nor ha\'e let her sign it 1917. Baxter's Estate. 136 !'olinn. 59. 161 N. W. 
except in his presence. etc.; this was held in- 261; Missouri: 1890. Mays v. Mays. 114 Mo. 
sufficient. ignoring the present principle and 536. 540. 21 S. W. 921 (failure to testify to 
citing no authority whate\·er. and then in\'ok- sanity); 1896. Morton v. Heidorn. 135 Mo. 
ing the peculinr local rule of § 1303. n. 3. post. f;o~. 37 S. W. 504; Pe1l718yil'ania: 1823, 
to. exrlude all other testimony; the result WIIS to l'.Inrshall r. Gougler. 10 S. & R. 164. 167; 1832. 
establish an unjust rule of hllrdshiJl. ('ontrary Miller's Estate. 3 Rllwle 312. 318 ("The law is 
to t",·o centuries of settled law. But the rul- not so unreasonable u.~ to declare that the 
iug in Greene t·. Hitchcock was within a year grnnte.J must lose his right wherever they have 
prncticnlly repudiated: 1907. Mead r. Presby- lost their memory"; here. of a will); Philip-
terian Church. 229 III. 526. 82 X. E. 371 (the pillclslands: C. C. P. 1901. § 632; South Caro-
opinion does not mention Greene 1>. Hitchcock. lina: 1855. Welch 1'. Welch. 9 Rich. 133. 136 
though the briefs cited it); 1908. Schofield v. (thnt one subscribing witness cannot recollect 
Thomas. 236 III. 122. 86 N. E. 122 (issue the facts. immaterial. if othern'ise proved; here, • 
whether the testatri.,; wus present at the by the other Eubscribers) ; 1897. Gable t>. Rauch. 
attesters' signing; the attesters testified not. 50 S. C. 95. 27 S. E. 555 (where two of three 
but another person testified that she was; due \\;tncsseN admitted their signatures. but could 
attestation was not found; but the opinion not recollect the circumstances); 1910. Morde
points out thllt the attesters' neglltive testi- cai 1'. Canty. 86 S. C. 470. 68 S. E. 1049 (failure 
mony was not of itself fatal. if other testimony to testify to sanity); South Dakota: 1904. 
to due attestation hnd been believed; nppro\'- Schollweiler~. McCuull. 18 S. D. 70, 99 N. W. 
ing Gould \'. Seminllry. 189 Ill. 282. 59 N. E. 95 (mortgage); Texas: 1922. Allen 1>. Massey.-
536; not mentioning Greene 1>. Hitchcock. Tell:. Civ. App. • 236 S. W. 501 (failure of 
~upra. but effect1..llllly repudiating it); 1915. recollection by one witness; good opinion by 
O'Brien 1'. Rhembe's Estate. 269 III. 592. 109 Hamilton. J.); 'Virufnia: 1839. Clarke to. 
N. E. 1044 (nJlpro\'ing Mead v. Church); Dunnln-ant. 10 Leigh 13. 22 (quoted ~pra). 
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§ 1302 PREFERENCE FOR ATTESTING WITNESS (CHAP. XL 

cution, contradicting the statements implied or expressed in his attestation, 
leaves the proponent still free to prove by other testimony, if he can, the facts 
of due execution; a permission demanded not only by principle but also by 
policy, inasmuch as the proponent might otherwise be defeated of his rights 
by a corrupt attester.2 

t ENOLAND: 1683, Hudson's Case, Skinn. 79 TalleY!1. Moore, 5 Del. 57; Georgia: 1857, 
{two of the three swore that he was incapable Reinhart 11. Miller, 22 ua. 402, 416; 1895, Gil-
and his hand was guided; but others proved lis r. Gillis, 96 Ga. I, 14,23 S. E. 107 (execution 
the will); 1694, Dllyrell 11. Glascock. Skinn. may be othel wise proved, no matter how the 
413; Austin v. Willes, Buller N. P. 264 ("not- attesting witness testifies; see Quotation, 
withstanding the three witnesses all swore to it!! supra); 1913. Brock v. Brock, 140 Ga. 590, 79 
not being duly executed. the devisee obtained a S. E. 473 (Gillis v. Gillis followed); Idaho: 
verdict"); Pike v. Bradbury, Buller N. P. 264 Compo St. 1919. § 7965; l/linois: 1917, 
(" the first and second witnesses denying their Hutehison 11. Kelly, 276 111. 438. 446. 114 N. E. 
hands. it was objected he should go no farther; 1012 (attestation clause and other evidence, 
for it was argued that, though. if you call one held sufficient, even though one attester 
witness who proves against you, you may call denied some of the facts of execution); 1918, 
another, yet if he prove against you too. you King V. Westervelt, 284111. 401.120 N. E. 241; 
can go no farther; but the Chief Justice admit- 1918, Kuehue 11. Malach. 286 III. 120, 121 N. E. 
ted him to call other witne~ses to prove the will, 391; 1921. Jenkins 'V. White. 298 Ill. 502. 131 
and he obtained a verdict "); 1729. Rice 1'. Oat- N. E. 634 (even where one of the witnesses 
field, 2 Stra. 1096 (the preceding case, cited in testifies to non-performance of some require-
argument, was apparently approved); 1762, ment; following Rupp 11. Jones, supra. n. 1); 
Lowe t·. Jolliffe. 1 W. BI. 365 (besides the Indiana: 1827, Booker v. Bowles. 1 Black!. 90; 
attesting witnesses themselves, "a dozen serv- Iowa: Code 1897, § 4619; Re~·. Code, § 7326; 
ants of the testator all unanimously swore Kentucky: 11107, Carmical v. Calmical. 32 Ky. 
him to be utterly incapable of making a will", L.ln, 104 S. W. 1037; 1917. Caddell's Heirer. 
ete.); 1779, Mansfield. L. C. J., in Abbot V. Caddell's Ex .• 175 Ky. 505. 194 S. W. 540; 
Plumbs. 1 Doug. 216 ("It was formerly Maryland: 1854. Barry V. Hoffman, 6 Md. 78, 
doubted whether if the subscribing witness 87; Massachusel/IJ: 1834, Whitaker I). Salis-
denies the deed. you can call other witnesses to bury, 15 Pick. 534, 544; Mississippi: 1878. 
prove it", but no longer); 1700, Ley V. Ballard. Martin!1. Perkins. 56 Miss. 204, 209 (their 
3 E~p. 173. note (neither of the attesters had testimony as to incapacity does not conclude 
BCCn the execution; Kenyon. L. C. J.: .. If they the propounder of a will); 1918, Williams v. 
disavow having seen it executed. other persons Morehead. 116 MiS!!. 653, 77 So. 658; Montana: 
who saw it executed. or can prove the party's Rev. C. 1921, § 10589; Nebraska: Rev. St. 
hundwritillg. may be called"; so, too, even if 1922. § 8853; New York: 1830. Jackson 11. 

they" pro\'c contrary to what their attestntion Christman, 4 Wend. 278, 282; 1861, Orser v. 
purport. namely. that the party did not execute Orser, 24 N. Y. 51. 52; 1862, Tarrant I). Ware, 
it"); 1798, Kenyon. L. C. J., in Jordaine v. 25 N. Y. 425, note (quoted. supra); 1862, 
L!LShbrook. 7 T. R. 599, tl04 (approves Lowe v. Auburn Seminary v. Calhoun. 25 N. Y. 422. 425; 
Jolliffe); 1815. R. 1'. Hurringworth. 4 M. &. S. S. C. A. 1920 (SIlrrogates' courts; "if all the 
350 (Ellenborough. L. C. J .. "His testimony is subscribing witnesscs to the will be dead or 
indeed not conclusive. for ... the party may incompetent by reason of lunac~' or otherwi$e to 
g," on to prove him such [untrustworthy) lind testify or unable to testify. or are absent 
ml y call other witnesses to prove the execu- from the State ane their testimony has 
tioL "); 1815. Bootle V. Blundell. 19 Ves. Jr. been dispensed with, •.. or if a subscribing 
494. 501, 507 (Eldon. L. C,: "If they had all witness has forgotten the occurrence or testifies 
dlmied their uttestations, but it could be proved against the execution of the will, or was not 
by circumstances that they unjustly denied it, prescnt with the other witness at the execution 
the will might be proved to be n good will by of the will, the will may nevertheless be cstab-
other circumstances"). Hshed"; remainder quoted post, § 1320); 

U~nTED STATES: Alabama: 1895. Barne- North Carolina: Crowell 11. Kirk, 3 Dev. 356, 
wall V. Murrell, 108 Ala. 366, 18 So. 831; 358, per Ruffin. J.; 1919. Deyton's Will. 177 N. 
Arkan,as: 1853, Rogers v. Diamond. 13 Ark. C. 494, 99 S. E. 424 (whether the witness signed 
474. 483; California: Cal. C. C. P. 1872, in the testatrix' presence); Oregon: Law8 
§ 1941 ("If the subscribing witness denies or 1920, § 785; Philippi7U1 Islands: C. C. P. 
does not recollect the execution of the writing, 1901, § 325 (like Cal. C. C. P. § 1941); Porlo 
its execution may still be proved by other Ril:o: Rev. St. &. C. lOll, § 1456 (like Cal. C. 
evidence"); Colorado: 1906, Shapter'sEstate, C. P. § 1941); Rhode Ialand: 1909. Newell!). 
35 Colo. 578, 85 Pac. 688; Delaware: 1858, White, 29 R. I. 343, 73 At!. 798; Suulh 
Rash V. Purncl, 2 Harringt. 448, 454; 1848, CaroliTlG: 1817. Pearson !1. Wightman, 1 Mill 
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§§ 1285-1321] ATTESTER'S UNFAVORABLE TESTIMONY § 1302 

(3) Conversely, the testimony of the attesting witnesses is of course not 
conclusive in favor of execution even when all agree and when no personal 
impeachment is attempted. This would follow from the general principle 
examined post, § 1348. But, specifically, the unanimous testimony of the 
attesters may fail of credit even though the only opposing evidence is that of 
the alleged maker's handwriting as analyzed by expert w·itnesses.3 The cir
cumstantial evidence afforded by the handwriting may in a given case be 
more convincing than the testimony of the attesters. This possibility is one 
of the results of the modern 'scientific study of handwriting.4 

§ 1303. Sawe: DisCriminations (RefrelJbjng Recollection; Implied Attesta
tion Clause; Impeacbing One's Own Witness, or One's Own Attestation; 
DOis Rule rdmjtting only Attesting Witnesses in Probate). (1) May not 
the atte~ter, though not actually recollecting the circumstances, adopt his 
signature as a· record of past recollection, and base his testimony on the faith 
of his signature, which he would not have put there had he not witnessed 
the execution? That he may, is clear by the principle of Recollection (ante, 
§ 737, under which this mode of testifying has already been considered. 

(2) If the witness' testimony on the stand wholly fails through lack of 
recoilection, may not his signature and attestation, on being proved by him
self or some one else, suffice as an implt'ed testimO'11.y to the fact.'I of due execution 't 
To use the attestation in this way is to use a hearsay (i.e. extrajudicial) 
statement, but for this case a well-recognized exception to the Hearsay rule 
exists. Moreover, the question arises how far this implied statement can 
be regarded as covering all the facts essential to due execution; both these 
questions, involving the existence and scope of a Hearsay exception, are better 
considered under that head (post, §§ 1510-1512). 

Whether the failure of recollection excuses fram calling the witness is a dif
ferent question (post, § 1315). 

(3) If the attester, when called by the proponent, denies the facts of exe
cution, in contradiction to his attestation, is it not a violation of the rule 
against impeaching one's own witness to aHow the proponent to go on to prove 
Const. 336. 340 (" It would be a terrible consc
Quenre if such testimony were not admissible; 
for how often and how easily might witnesscs 
be tampered with to deny their own attesta
tion?"); 1911. Merck v. Merck, 89 S. C. 347, 
71 S. E. 969; 1921. Matheson 11. Caribo, .
S. C. . 109 S. E. 102 (note signed by mark 
and witnessed; the witness' denial of execution. 
held not to take the case from the jury); 
Ttn7le8see: 1850. Jones v. Arterburn. 11 
Humph. 97. 99 (attesting witness denying 
signature; signature may be proved); 1860. 
Rose v. Allen, 1 Coldw. 23, 27 (even if all deny 
due execution. the fact may be otherwise 
proved); 1869. Alexander 11. White. 7 Coldw. 
126.128 (same); 1891. Simmons v. Leonard. 91 
Tenn. 183. 1110. 18 S. W. 280 (fact of attestation 
denied); Te;uu: Rev. C. Cr. P. 1911. § S13; 
Utah: Camp. L. 1917. § 7111 (like Cal. C. C. 

P. § 1941); Virginia: 1846. Pollock v. Glassell. 
2 Gratt. 439. 461; 1877. Lamberts p. Cooper. 
29 Gratt. 61. 67 (sanitY; witness who con
tradicts his attestation is to be viewed with 
suspicion); 1878. Cheatham 11. Hatcher. 30 
Gratt. 56. 64; West Virginia: 18S1. Webb v. 
Dye. 18 W. Va. 376. 3S0; Wiscomin: 1878. 
Jenkins' Will. 43 Wis. 610; 1878, Meurer's 
Will. 44 Wis. 392. 401. 

In particular. the attester therefore need not. 
testify to a testator's sanity; 1902, Re Wells, 
96 Me. 161. 51 At!. 86S. 

• 1920. O'Connor's Estate. O'Connor "D. 

Slaker, 105 Nebr. 88. 179 N. W. 401; 1917. 
Baird 11. Shaffer. 101 Kan. 585. 168 Pac. 836. 

• See Albert S. Osborn. Questioned Docu
ments (N. Y .• 1910). The Problem of Proof 
(1922). 
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§ 1303 PREFERENCE FOR ATTESTING WITNESS [CHAP. XL 

due execution in spite of the 2.ttester's testimony? Jt h; not, in truth; but 
even if it were a case coming under the rule, it would be excused by the ex
ception for a necessary or compulsory witness (ante, § 91i). 

(4) If the supposed attester denies the genuinmws8 of his signature, then, if 
this denial be taken as true, he is no attesting witness, and, the document 
thus not being attested, it is not necessary to call him as such (on the prin
ciple of § 1292, ante); the proponent may therefore take this as true and go 
on to prove execution by other testimony.l However, if the document is one 
required by law to be attested as It condition of validity, then it is of no use 
to the proponent to take the attester's denial as true, for, if he does, the docu
ment is invalid for lack of attestation; and he must therefore (and may, under 
the principle of § 1302) go on if possible to proye the signature's genuineness 
by other testimony.2 

(5) That the attester, if he admits his signature, may not testify to the 
falsity of h'is own attesting .vtatements (for example, by denying the identity 
of the maker) was a notion at one time much urged, in virtue of the supposed 
rule • nemo allegans turpitudinem suam audiendus est'; but this doctrine 
never received final sanction (an ie, § 528). 

(6) In Illinois, b~' an odd statutory rule of early local origin, it was once 
the law that, on an appeal to a Superior Court 'from a refusal to allow probate 
of a will, any other testimony to execution might be produced, but on an appeal 
from a grallt of probate, only the attester's testimony could be received.3 But 
this statute was later amended, so that the limitation is narrowed to apply 

~ 1303. 11792. Grellier v. Neale. Peake 146 
(Kenyon. L. C. J.: .. The subscribing witness 
not having seen the deed executed. it is the 
same as if there was no witness at all; and 
in t!ll<t. case the handwriting may be proved 
br ano(ber witness"); 1805. Burrowes v. 
Lock. 10 Ves. Jr. 470. 474 ("If he denies that 
(i.e. exet"Jtion in his presencel. other e\idence 
is admissible from circumstances. as where 
there were no attesting witnesses"); 1811. 
Fitzgerald v. Elsee. 2 Camp. 635 (indenture 
of apprenticeship; the witness had not seen 
the execution; handwriting allowed; Law
rence. J.: .. It is to be treated as if there were 
no attesting v.itneBs "); 1810. Lemon tI. Dean. 
2 Camp. 636 note. LeBlanc. J. (note; same 
ruling); 1812. M'Craw v. Gentry. 3 Camp. 
232 (the witnesses had seen the defendant 
acknowledge. but not sign the note; held. 
that it was as if there were no attesting witness; 
and thus the defendant's acknowledgment 
sufficed). 

2 1808. Phipps v. Parker. 1 Camp. 412 (the 
witness had not seen the execution; Ellen
borough, L. C. J.: .. If it was not executed 
in his presence. the conclusion of law is that it 
la policy) was never executed as a deed. al
though it may have been signed by these two 
directors. • •• Now appearing certainly not 
to have been executed in the presence of the 
witness, I think it must be considered as 

invalid"; distinguishing Lowe tJ. Jolliffe. 
where the truth of the attesters was denied. 
and the requirements of attestation mill:ht 
have been in reality fulfilled). 

31840. Walker v. Walker. 3 Ill. 291; 1860. 
Duncan v. Duncan. 23 Ill. 365; 1867. Andrew~ 
v. Black. 43 Ill. 256 (explaining the principle 
fully); 1875. Crowley 1'. Crowley. 80 Ill. 469; 
1895. Hobart v. Hobart. 154 Ill. 610. 615. 39 
N. E. 581 (the rule excluding other testimony 
on appeal from grant of probate docs not apply 
to other testimony to testator's signature where 
an attesting witness is dea,dl; 1898, Thompson 
v. Owen. 174 Ill. 229. 51 N. E. 1046; 1901. 
Illinois Masonic Orphans' Home v. Gracy. 190 
Ill. 95. 60 N. E. 194; 1902. Webster v. Yorty. 
194 Ill. 408. 62 N. E. 907; 1902. Re Tobin. 196 
Ill. 484. 63 N. E. 1021; 1902. Kohley's Estate. 
200 Ill. 189. 65 N. E. 699; 19(J.1. O'Brien ~. 
Bonfield. 213 Ill. 428. 72 N. E. 1090 {rule held 
constitutional); 1905. Scnn v. Greundling. 
218 Ill. 458. 75 N. E. 1020; 1905. Barry's 
Will. 219 Ill. 391. 76 N. E. 577; 1906. Greene 
v. Hitchcock. 222 111. 216. 78 N. E. 614; 1906. 
Stuke v. Glaser. 223 Ill. 316. 79 N. E. lOS 
(meaning of the proviso as to .. fraud". deter· 
mined); 1909. Dean v. Dean. 239 Ill. 424. 88 
N. E. 149; 1917. Hutchison v. Kelly. 276 Ill. 
438. 114 N. E. 1012. 

The relevant statutory clauses are ;,-rinted 
in part post. ,1304. . -- _ 
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§§ 1285-1321) ATTESTER'S UNFAVORABLE TESTIMONY § 1303 

only to the conie8iani8 of the will, but is extended to include appeals from 
hoth a refu8al and a grant of probate.4 

. § 1304. Number of Attesters reqnired to be Called. The object of placing 
more than one attcstatiuil upon a document, whether at the parties' volun
tary instance or by requirement of law, is ordinarily not to demand the com
bined testimony of all at the trial, but merely to provide by way of caution 
a number of witnesses; so that thc contingencies of death, removal of resiu 
dence, and the like, may be guarded against, and one witness at least may 
bc expected to be available. If a statute expressly required the docnment 
to be H proved" by a specified numbcr (p08t, § 2048), the case would be dif
ferent. But a main object in statutes requiring attestation as an element 
of validity is to surround the act of execution with certain safeguards; the 
object of securing evidence for litigation is a secondary one. So far, thetc
fore, as such an object exists, it can hardly be implied to have in view anything 
beyond what is above noted, ·i.e. a precautionary suppl~' of persons from 
whom a testifier is likel~' to remain available in spite of the accidents that 
might have totally destro~'ed the supply if there had been but one person 
provided in advance. 

No doubt, statutes often negative the abo\'c vicw by expressly providing 
not only that a certain number shall attcst, but also that all of the required 
number shall be called to testify. But, in the absence of e}..-press statements, 
such a requirement is not properly to be implied; and it ,,:as not iplplied in 
common-law practice: 

1765, Lord CA:llDEX in Doe y. lIindson,l 1 Day 41, 51: "The Legislature set up these 
witnesses as a guard, to protect the testator from fraud in that critical minute when he was 
about to exeeute his "ill. . ., There is a great difference hetween the method of prot'ing 
a fact in a Court of justice and the attelltation of that fact at the time it happens. . .. The 
new thing introduced by this statute [of Frauds] is the attestation; the method of pro\ing 
this attestation stands as it did upon the old common-law principles. Thus, for instance, 
one witness is sufficient to proye what all three have attested; and, though that witness 
must be a subscriber, yet that is o"ing to the general common-law rule that, where a ,\itness 
has subscribed an instrument, he must be always produced, becausc it is the best evidence. 
This we see in common experience; for after the first \\itness has been examined, the will 
is aiways read .. " This [abovc distinction], I am afl'aid, has not alwa~;s becn attended 
to; but some persons have been apt to reason upon this point as if the statute had directell 
the will to be prorcd by three credible witnesses; forgetting the difi'l'rence between the 
subscription and the proof of that subscription." 

1834, TI~"DAL, C. J., in Wright v. Tatham, 1 A. & E. 3, 23: "It may be ohseryed, how
ever, that the Statute of Frauds did not look primarily to the mode of proving the will 
when contt1sted, hut to the security of the testator at the time of the execution of the will ; Z 

the statute intending that three "itnesses should be in the nature of guards or securities, 

• The statutory amendment. St. 1909. 
June 5, p. 472, is quoted post, § 1304. It 
was apl=.Jicd in the following cases: 1919. 
Mayer ~. Schrcnklcr. 286 Ill. 324. 121 N. E. 
604 (pr:.or rulings examined, and thc effect 
of the amending statute of 1909; Speer v. 
Joscnhs.lls. 274 Ill. 237, overruled on a certain 

point); 1919. Chandler v. Fisher, 290 Ill. 
440. 1:'>.5 N. E. 324. 

§ 130t. 1 Reprinted s. v. Hinds v. K~sey. 
Burn's Ecclesiastical Law, IV. 118. 

S So also, Temp. G. II, Allcn v. Hill. Gilbert 
257, 261. 

965 



-
§ 1304 PREFERENCE FOR ATTESTING WITNESS [CHAP. XL 

to protect him in the execution of his will against foree or fraud or undue influence. The 
proof of the will by the three witnesses, supposing it should afterwards come in contest, 
is only an incidental and secondary benefit, derived from that mode of attestation .... 
It is well settled that in an action at law it is sufficient to call one only of the subscribing 
\\itnesses, if he can ~peak to the observance of all that is required by the statute." 

In England, this was the view of the common law. For attested documents 
in general, the rule has always been that but one attester need be called.3 

For wills, the rule was clearly the same in the common-law Courts.4 But 
in Chancery (while the precedents were not harmonious) the practice seems 
to have been to call all thereqllired number of atiesters, at least unless the 
Chancellor's discretion w&s exercised to the contrary.s 

In the United States,6 several forms of the rule find representation. The 

• Eng. 1733. Holdfast t·. Dowling. 2 Str. bert. 1 Dick. 3:n (Clarkl'. M. R .. said" that 
1254; U. S. Ala. 1843. Thomas r. Wallace. the will could not be said to be strictly proved 
5 Ala. 268. 275; 1898. Sowell v. Bank. 119 agreeably to the statute; but his conscienco 
Ala. 92. 24 So. 585; Conn. 1888. O'Sulli\'an v. being satisfied". he would not require all. but 
Overton. 56 Conn. 102. 105. 14 At!. 300; would execute the trusts of the will; here the 
Ga. 1896. Cooper to, O·Brien. 98 Ga. 773. third witness could not be found); 1780. Bird 
26 S. E. 470; Ky. 1815. Allen v. Trimble. 4 v. Butler. 1 Dick. 337. n. (same facts. though 
Bibb 21; Md. 1800. Collins v. Elliott. 1 H. & the search not so thorough; trusts carried out. 
J. 1; Mass. 1829. Russell v. Coffin. 8 Pick. but the wiII not declared pro\'ed); 1789. 
143. 150 ("unless there is some reason to Powcl ». Clea\'er. 2 Bro. C. C. 499. 504 (in 
believe or suspect that the instrument has been practice. but not by absolute rule. all arc t{) be 
forged "); 1851. Gelott ». Goodspl'ed. 8 Cush. called); 1793. Fitzhl'rbert v. Fitzherbert. 4 Dr. 
411 (" in ordinary cases. where the mere formal C. C. 231; 1800. Carrington ». Payne. 5 Ves. 
execution" is invol\'ed): 1851. White v. .Jr. 404. 411. semble (all required); 1815. Bootie 
Wood. 8 Cush. 413 (although the other witness t·. Blundell. 19 Ves. Jr. 494. 500. 505. 509 
w~s in court); N. H. 1860. Melcher v. Flanders. (Eldon. L. C.: "The ntle of this Court requir-
40 N. H. 139. 157; Tenn. 1809. Shepherd ing that to establish a will of real estate all 
». Goss. 1 Overt. 487: 1855. Harrell». Ward. the three witnesses shall be el':amined is not by 
2 Sneed 610. 612; Va. 1849. Jesse ». Parker. 6 any means. as it has been represented. a techni
Gratt. 57. 61. 64. cal rule"; for after ordering an issue at law the 

• Ante 1726. Gilbert. E\;dence. 103 (one testimony there may be re\;ewed. and before 
suffices. "unless they show such characters of granting the de\;see an issue at law. the wit
fraud as would make it necessary to produce nesses may be examined; the general rule ad
the rest"); 1763. Buller Nisi Prius. 264 ("The mitting necessary exceptions. and perhaps not 
de\;see need produce only one [,,;tness]. if that appl~;ng where t.he ,,;11 is not wholly. but only 
one pro\,e all the requisites". the opponent partially in question); 1829. Winchel sea r. 
being at liberty to call the others); 1816. Wauchope. 3 Russ. 441. 453. 8emble (all are not 
Eldon. L. C .• in Bullen ». Michel. 4 Dow 297. in\'ariably required): 1831. Tatham ». Wright. 
331 (at common law" they usually call only one 2 Russ. & My!. 1. 8. 16 (the Court of Chancery 
witness [to a willI •... leaving it to the other may inform its conscience as it thinks best and 
side. if they think proper. to call the other ,,;t- may send an issue back to be tried by calling all 
nesses "); 1834. Wright p. Tatham. 1 A. & E. the attesting witnesses; ~'et Brougham. L. C .. 
3. 22 (see quotation IfUpra). Contra: 1748. at p.·30. speaks of "the rule which makes it 
Townsend p. Ives. 1 Wils. 216 (" It is a rule imperative t{) call all the witnesses to a will". 
that all the witnesses. if living. must be exam- but regards it as applying only to a devisee who 
ined to prove the will"). moves to establish a will. and not where an heir 

'1748. Ogle 11. Cook. 1 Ves. Sr. 177 (all re- moves to ""t· nne aside). 
quired. by Hardwieke. L. C.); 1752. Grayson ». Canada: Rules of Court 1914. No. 978 
Atkinson. 2 id. 454. 460 (all to be accounted ("one or more of the ,,;tnesses". for proof 
for; here two testified. and the third was be- in solemn fOl'm); N. Br. St. 1915. e. 23. §§ 20. 
yond seas; but here the fact of the execution 47 (quoted post. § 1310): P. E. I. St. 1873. C. 

in his presence was not otherwise proved; the 21. § 24 (quoted post. § 1310). 
plaintiff conceded that all must be called if • Alabama: Code 1907. § 4.004 (in gell
available. but claimed that "it was formerly eral;" the subscribing witness" must be 
not required to have all the three witnesses called); § 6185 (wills; "must be proved by 
examined; it was first established by Lord one or more ") ; 1845. Bowling 11. Bowling. 
Talbot in this Court "); 1760. Binfield V. Lam- 8 Ala. 538 (where probate is contested. all 
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rule in perhaps most jurisdictions is to call but one attester, for probate in 
common form, and to call all the required number, for probate in solemn 

inust be produced; where not contested, one testify of and concerning tIm execution and 
"might be suffici~nt"; no statute at this time) ; validity of the same "); § 5 (if the county 
Arizona: Rev. St. 1913, Civ. C. H 746, 751 judge is an attester, he shall make oath in 
(in uncontested probate, the Court .. ma~.· ad- circuit court, and then .. if there are other 
mit" 011 the testimony of one witness; if con- witnesses to said will, the county Court shall 
tested, .. all the subscribing witnesses" avail- take their evidence ... us in other cases") ; 
aule must be produced) ; § 13 (in case of refusal of probnte by a county 
Arkansas: Dig. 1919, § 10518 (wills; all re- court, the proponent may support it in the 
quired by implication; quoted post, § 1320) ; circuit court .. by any evidence competent 
1843. Campbell tl. Gan·cn. 5 Ark. 485, 491, to establish a will in chancery"); 1851. Rigg 11. 

acmble (both necessary); 1876. Janes 11. Wilton. 13 III. 15. 19 (at the trial of a will-issue 
Williams. 31 Ark. 175. 180 (statute applied; out of chancery, the attesting-witness need not 
proof by calling cne witnes:! only. insufficient) ; be called. because his probate deposition is 
Cali/omia: C. C. P. 1872. §§ 1308. 1315 usable (see post. § 1305); but. semble. at the 
(in uncontested wills. by one subscribing probating both must be culled); 1886. Re 
witr,css only, if he testifies to the execution Puge. 118 Ill. 576. 57S. 8 N. E. 852 (one suffio:es 
"in ali particulars as required by lnw. and that to "establish" a will); 1897. Hnrp r. Parr, lI.i8 
the testator was of Hound mind at the time of Ill. 459. 48 N. E. 113. semble (sume); 1898. 
it!! execution"; iu cuntested will~. by all); Slinghoff t'. Bruner, li4 Ill. 561. 51 N. E. 772 
Colorado: Compo St. 1921. § 5203 (" It shall (same); 1902. Kohley's Estate. 200 Ill. 189. 
be the duty of each and every witness to any 65 N. E. 699 (thl' two must be produced); 
will" to appear and testify); § 520-1 (the 1906. Greene V. Hitchcock. 222 Ill. 216. 78 
will is to be allowed if .. it sha!! satisfactorily N. E. 614 (on a gmnt of probate, the two 
appear by the testimony of two or more of the attesters must testify); St. 1909. June 5. 
subscribing witnesses" that it was duly exe- p. 472 (:unending Rey. St. C. 148. § 13. so 
cuted) ; as to apply the rule to probate of a will .. al-
Columbia (Dist.): Code 1919. §§ 131. 122 lowed or refused ". and not merely to a probate 
(quoted post, ~ 1310) ; refused) ; 
Connecticut: 1869, Field's App'ml. 36 Conn. Indiana: Burns' Ann. St. 1914. § 3141 (a wUl 
277 (one IlUffices for a will) ; .. shall be proycn by one or more of the attesting 
Delau.'are: 1838, Rash V. Purnel. 2 Harringt. witnesses"); 1871. Hayes r. West. 37 Ind. 21. 
448 (all must be called, on an iS8\le out of 26 (one suffices) ; 
Chancery to establish a will. because the Kansas: Gen. St. 1915, § 11764 ("The Court 
judgment is final; othern;se. in trying a will shall cause the witnesscs to the will" to come 
at common law in ejectment. where the heir. and testify) ; 
if defeated, may again bring ejectment) ; Kentucky: 1819, Lindsay V. l\I'Cormack, 2 A. 
Florida: Rev. G. S. 1919, § 3605 (at a probate K. Marsh. 229 (one suffices; the luter rulings 
contest. "such witnesses as the parties may are the same); 1820. Harper V. Wilson. 2 A. K. 
produce shall be oxamined"); Marsh.465; 1821. O"erall t·. O'·erall. Litt. Sel. 
Georgia: Rev. C. 1910, §§ 3855. 3856 (one C. 501. 503; 1822. Turner to. Turner. 1 Litt. 
suffices, lor probate in common form; all are 101, 103; 1823. E!mondorf! r. Carmichael, 3 
necessary, in solemn form); 1855. Walker Litt. 473, 479; 1~29. Hall v. Sims. 2 J. J. M. 
t>. Hunter. 17 Ga. 364. 390, 407 (not clear); 509. 511; 1833, Cnrrico 11. Neal. 1 Dana 162 
1874, Evans v. Arnold. 52 Ga. 169. 179 (all (if" direct, posith'e, and explicit "); 1840, 
required); 1921. Smith v. Smith, l51 Ga. 150. Swift V. Wiley. 1 B. Monr. 114, 116; 1850. 
106 S. E. 95 (will burnt; one witness being Cornelison V. Browning. 10 B. I\lonr. 425. 427; 
dead, the failure to call the other two was Louisiana: C. Pro 1900. § 933 (a will is to be 
held fatal. although a partial admission of the proved" by the number of witnesses required 
tenor of their testimony had been made by the for that purpose by law"); Re,·. Ciy. C. 1920. 
opponent) ; § 1646 (the judge shall proceed to proof of a 
Idaho: Compo St. 1919, § 7455 (wills; like testament "in the presence of the notary and 
Cal. C. C. P. § 1315); § 7450 (like Cal. C. C. the witnesses who were prescnt at the making 
P. § 1308); of it, and who are on the spot or duly called ") ; 
IUinois: Re'·. St. 1874. C. 148, § 2 (a will see further the provisions for nuncupative wills 
is to be signed by two or more credible wit- nod holo(JTaphic wills (post. §§ 2050, 2051) 
nesscs, "two of whom. declaring on oath or which in this State trench partly on the field of 
affirmation, before the county court ... shall the ordinary will; 
besufficicntproofoftheexecution"); § 3("It Maine: Rev. St. 1916, c. 68. §§ 7, 9 (where 
shall be the duty of each nod every witness to there is no objection, a ~;ll may be probated on 
any will ... executed in this State. as afore- the testimony of "anyone or more" of the 
said. to be and appear before the county court witnesses; where the original ('annat be 
on the regular day for the probate ..• to obtained. execution may be proved by the 

• 
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form. But statutes loosely drawn have introduced some confusion. How-

subscribing witncsses or by" any 
dence competent ") ; 

other evi-

Marl/land: Ann. Code 1914. Art. 93. § 350 
(all are to he exumin,:,d) ; 
Jlas.achu8clls: 11315. Scars v. Dillingham. 12 
!l.Iuf'>!. 358. 362 (all ure required) ; 1820. Brown ~. 
Wood. 17 id. uS. ia (same) ; !\lass. Gcn. L. 1920. 
C. 192. § 2 (for uncontested wills. probate lIIay 
be granted upon the te~timony of one witncss 
only, by affidavit) ; 
Michigan: Compo L. 19lii, § 13782 (in uncon
tested probate .. the Court may in its discre
tion" act upon" the testimony of one of the 
subscribi.!lg witnesses only"); 1879. Abbott v. 
Abbott. 41 Mich. 540. 54:3. 2 ~. W. SlO ("Our 
statute docs not in terms require all the sub
scribing wi tnesses to be sworn on n con test, ex
cept inferentially in the Probate Gourt. This 
requirement. if it exists. is only implied ") ; 
1879. Frn!!Cr v. Jennison. 42 Mich. 2013, 223, 3 
N. W. 882 (question not dcdded); 1915, 
Barney's Will, Barney V. Barney, 187 l\Iich. 
145, 153 N. W. 730 (" the production of both is 
not mandatory", but here the absence of the 
second was accounted for, and what the Court 
meant was that both must be called or nc
counted for) ; 
MinnC8ota: Gen. St. 1913. § 7268 (for uncon
tested wills the "testimony of one of the 
subscribing witnesses only" suffices in the 
Court's discretion); § 7271 (in case of con
test, "all the subscribing witnesses who are 
within the State. and are competent and able 
to testify" must be produced) ; 
MUMissippi: Code 1906. § l!l91, Hem. § 1656 
(a will must be proved" by at least one of the 
Bubscrihing witnesses ") ; 1848, Evans t'. 

Evans, 10 Sm. & l\l. 402, 40:3 (all required); 
1850, Kirk v. State, 13 Sm. &: 1\1. 406 (for 
personalty, only one is required to attest; 
hence, only one need be called); 1850, Ragland 
t'. Green, 14 Sm. & M. 194, 190 (land; nil must 
be called); 1858, Crusoe v. Butler, 36 Sm. &: M. 
150, 169 (land; only one n')ed be called; pre
ceding cases not cited) ; 
Missouri: Re\·. St. 1919, §§ 522,523 (all are 
required by implication to be called); 1834, 
Graham D. O'Fallon. 3 Mo. 507, 510 (one suf
fices); 1917, Dell v. Smith. 271 Mo. 619, 197 
S. W. 128 (proof by one only. without ac
counting for the others, not sufficient); 1921. 
Lindsay D. Shaner. Mo. ,236 S. W. 319 
(will-conteHt; both witnesses required to be 
produced or accounted for) ; 
Montana: Rev. C. 1921, § 10030, 10035 (like 
Cal. C. C. P., §§ 1308, 1315); 
Nebraska: Rev. St. 1921, § 1259 (if not con
tested, the Court" may in ite discretion grant 
probate thereof on the testimony of one of the 
subscribing witnesses only") ; 
Neroda: Rev. L. 1912. § 5873 (in uncontested 
wills, the Court may admit on the" testimony 
of one of the subscribing witnesses only"); 

§ 5875 (if conte!!tcd. "all of the subscribing 
witnesses ", if a\'ailable, must be e:r;amined) ; 
New Hampshire: Pub. St. 1891, c. 187, § 6 (a 
non-conte~ted will may be probated on tho 
testimony of one witness, "though the others 
are lh'ing and within process of the Court ") ; 
New Jersel/: !li06, Den v. AlIen, 2 N. J. L. [24] 
:32 (not clear); 1902. Ward v. Wilcox, 64 N. J. 
Eq. 3m, 51 At!. 101)4 (e\'en for contested wills, 
one witness lIlay suffice) ; 
New "lezico: Annot. St. 1915, § 5878 (the 
judge shall "examine the attesting witnesses to 
the will") ; 
Sew l'ork: S. C. A. 1920, §§ 141. 142 ("two 
at least" must be produced ... if so many arc 
within the State and competent and able to 
testify"; where one has been for causo dis
pensed with. "nnd one subscribing witness hns 
been examined", the will may be probated on 
the !zltter'H testimony alone); 1822, Jackson r. 
Legrange. 19 John. 386 (one of the witnes.';es 
is enough. "if he can prove the execution"; 
"but if the witness cannot pro\,e these requi
sites. the other witnesses ought to be called ") ; 
IS:!5, Dan t'. Brown, 4 Cow. 483, 489 (one 
witness held sufficient; though here one of the 
other two nalJles was not known); 1825. Jack
son D. Luquere, 5 Cow. 221. 225 (one witnes., 
sufficient); 1828, Jackson v. Vickory, 1 Wend. 
406,412 (one is sufficient, "if he can pro\,e its 
perfect execution", otherwise the others must 
be called); 1859, Huut v • • Johnson, 19 N. Y. 
279, 293 (one suffices, if he can pro\,e the nec
essary facts); 1862, Tarrant v. Ware, 25 N. Y. 
425, note (all required); 1862. Auburn Sem
inary v. Calhoun. 2.'; N. Y. 422. 425 (same); 
1867, Cornell v. Woolley, 42 N. Y. (Keyes) 378. 
379 (one suffices) ; 
North Carolina: Con. St. 1919. § 4144. par. 1 
(two witnes.'>Cs, i.e. all required to attest, 
must be called); 1906, Steadman v. Steadman, 
143 N. C. 345. 55 S. E. 784 (rule npplied to a 
will dated 1877) ; 
North Dakota: Compo L. 1913, § 8640 (uncon
tested will; the Court "may in its discretion 
grMt probate . . . on the testimony of one 
only of the subscribing witncsf'Cs); § 8641 (con
tested will; "all the subscribing witnesses" 
arc required) ; 
Ohio: Gen. Code Ann. 1921, § 10516 (Court i3 
to cause .. the witnesses to such will" to be 
examined); § 4156 (certain ancient wills, in 
certain counties, "alidnted on proof by one 
witness only) ; 
Oklahoma: Compo St. 1921. § 1104 (probate of 
uncontested will may be granted on tcatimony 
.. of one of the subscribing witnesses ooly"); 
§ 1108 (if 8 will is contested, ,. all the sub
scribing witne8SCs", if a\'llilable. must be 
produced Bnd examined) ; 
Oreoon: Laws 1920, § 784 (one is sufficient); 
Penmllironia: Sec poat, § 2048 (will~ in Penn
sylvnnia) ; 
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everl even where the entire number of those required to attest must be called, 
no more need be called, even though still others have in fact attested.7 

From the above requirements of the present rule, the following doctrines 
must be distinguished: (1) By the substantive law prescribing the elements 
of a vatU execution, it may be necessar~' to prove signing, deliver~-, presence of 
the maker, and the like. ~ow, if the present rule in a given jurisdiction re
quires but one attester to be called, and if he is unable to testify to all these 
elements, the present rule is satisfied, but the elements of the execution are 
not yet made out; so that the proponent may have to call others to prove the 
remaining facts of his case.s This, however, is not because of the present 
rule, but because otherwise the requirements of his particular case under the 
substantive law are not fulfilled. It is to this that the common expression 
refers, in the rulings above cited, that "one witness suffices, provided he 
can prove the requisites of a valid execution." 

(2) \Vhere a statute requires that execution be "proud" by a certain 
Philippine I8lands: Sec post, §§ 2050. 2051 
(nuncupative and holographic ,,;lls); C. C. P. 
1901, § 631 (for uncontested wills, one witness 
only); 1916, Cabang ~. Delfinado, 34 P. I. 291 
(contested will, all the required number of wit
nesses must ba called; careful opinion by Trent, 
J.) ; 
Porto Rt{;o: Sec post, §§ 2050, 2051 (nun
cupati ve and holographic wills); Re\', St. 
kC. 1911, § 1548-1557 ("closed" wills; special 
rules, based on the Spanish law) ; 
South Carolina: Civ. C. 1922, §§ 5569, 5570 
(for probate in common form. one witness is 
sufficient; in solemn form, all are relluired) ; 
1798, Hopkins 1>. De Graffenreid, 2 Bay 187.192 
(one suffices" though if they are all alive it is 
hest to produce them"); 1803, Hopkins ". 
Albertson, 1 Brev. 240, 2 Ihy 484 (one suf
fices); 1818, Howell ". House, 2 Mill Const. 
80, 82 (one suffices) ; 
South Dakota: Rev. C. 1919, § 3211 (uncon
tested will; Court may admit to probate on 
testimony of one only); § 3226 (contested 
will; all must be "produced and examined ") ; J Tennessee: St. 1789,Shannon·sC. 1916, §§3904, 
3910 (" Written wills "ith "itnesscs thereto, 
where not contested. shaU be proved by at 
least one of the subscribing witnesses, if li\;ng; 
and every last will and testament, l\'Titten or 
nuncupative, when contested, shaU be proved 
by aU the living wi tnesBCs, if to be found, and by 
such other persons as may be produced to sup
port it ") ; 1812, Allen 11. AUen, 2 Overt. 172 
(under St. 1784 and 1789, the production of one 
witness suffices. where the other claims a privi
lego as interested, the "iU being contested); 
1838, Crockett '1'. Crockett, Meigs 95 (by St. 
1789, all the "itnesses are required; semble, 
not so before); 1850. Jones ". Arterburn, 11 
Humph. 97, 103 (will of personalty; all mUllt 
be produced) ; 
Texas: Hev. Civ. St. 1911, § 3267 ("one of the 
subscribing witneescs" suffices) ; 

Utah: Camp. L. 1917. § 7572 (for uncon
tested "iUs, one l\itness; for contested, 
aU) ; 
Vermont: Gen. L. 1917, § 3220 (hr wills uncon
tested, one suffices) ; 1855, Dean v. Dean, 27 Vt. 
746, 749 (if contested, aU should be called); 
1866, Thornton v. Thornton, 39 Vt. 122. 151 
(all must be called; the Chancery rule fol
lowed) ; 
Viroinia: 1846, Pollock 1). Glassell, 2 Gratt. 
439, 461 (one at law, two in chancery or pro
bate); 1877, Lamberts 1). Cooper, 29 Va. 61, 
67, 8emble (all required) ; 
WCl8hington: St. 1917. Mar. 16. c. 156, (Pro
bate Code, U 10-12; by implication, all must 
be called) ; 
Wisconsin: Stats. 1919, § 3788 (for uncon
tested pro ':late, "one of the subscribing wit
nesses only" suffices); 1897, Jones' wm. 96 
Wis. 427, 70 N. W. 685 (holding (1) that the 
statute applies only to uncontested wills. 
(2) that by the common law one witness 
only is required if the other is unavailable. 
i.e. in effect, both must be called or accounted 
for) ; 
Wyomino: Compo St. 1920, f (l714 (quoted 
post, § 1310); § 6690 (for uncontested wills. 
"one of the subscribing witnesses only", 
suffices). 

7 1898, Lamb V. Lippincott. 115 Mich. 611, 
73 N. W. 887, 8emble (not more than the law re
quires need be caUed); 1857, Shirley 1). Fearne. 
33 Miss. 653, 664 (deed; one onl~' baing re
quired to attest, one only need provc); 190.'3. 
Lom 1). Wash, 175 Mo. 487.75 S. W. 95. Not 
decUkd: 1903, O'Connell r. Dow. 182 Mass. 
641, 66 N. E. 788 (whether all must be called, 
not decided; here the trial Court's that 
the fifth must be called, being in court, was 
held not improper). Compare § 1309. post. 

S Sec. for an illustration, Burrowes r. Lock, 
10 Yes. Jr. 470, 474. 
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number of witnesses, that number must be called, and each must presumably 
testify to all the elements of a valid execution. But that is merely a rule 
of Quantity (post, § 2048), and has nothing to do with the Pref~rential rule. 
The requirement may be for example, that two witnesses prove execution; 
but these two may be any competent persons, whether or not they are the 
ones who have attested the document, and whether or not the document is 
attested at all. Statutes of this sort obtain in a few jurisdictions for proof 
of written wills, and in many jurisdictions :or nuncupative wills.9 

(:3) Statutes in a few states have provided that a will defectiL'ely probated, 
in another State or at some prior time, may be accepted as valid. Usually 
the defect of probate mentioned is that only one attesting witness was called. 
Such curative or validating statutes virtually represent a special exception 
to the rule requiring two or more witnesses. lo 

§ 1:305. Same: Rule Satisfied when One Competent Witness testifies by 
Deposition or Affidavit. Supposing the rule in a given jurisdiction to require 
only one witness to be called to furnish testimony, what amounts to such 
furnishing of testimony? l\Iust he actually take the stand at trial? It is 
of course essential that he should be competent to testify.1 But, assuming 
him competent, may he not testify by deposition, if the circumstances are 
such that a deposition would otherwise be admissible; i.e. supposing the re
quirements of the Hearsay rule satisfied, which allow the- use of a deposition 
or of tcstimon~' at a former trial on certain conditions (post, §§ 1373-1384, 
§§ 1401-1414), is such a mode of testifying sufficient to satisfy the present 
rule that the testimony of one attesting witness must be offered? There 
should be no doubt that it is sufficient; the only objection can come through 
the Hearsay rule, and this is by hypo.!:hesis satisfied: 

1834, TINDAL, C. J., in Wright v. Tatham, 1 A. & E. 3, 22 (not requiring a surviving 
witness to be called, where the testimony at a former trial of another deceased subscribing 
witness was offered): "[If the offer had been merely to prove the handwriting of B., the 
deceased subscribing witness, the ~urvivor P. would have been preferable.] Such testi
mony might fairly be considered as evidence of a higher and better nature than mere pre
sumption arising from the proof of the witness' handwriting ... , The effect, however, 
of B.'s examination is not merely to raise a presllmption; it is evidence as direct to the 
point in issue, and as precise in its nature and quality, as that of P. when called in person." 

Wherever, then, by the general principles of the Hearsay rule, a deposition 
or former testimony would be receivable, its use will satisfy the present rule 

• That they do not require the production 
of attesting witnesses, see the citations ante, 
§ 1290. The general subject of these statutes 
is examined post, §§ 2048-2051. 

10 1921, Sluder v. Wolf Mountain L. Co., 
181 N. C. 69, 106 S. E. 215 (will probated in 
Maryland on testimony of one witness only; 
St. 1913, ex. sess.. c. 142, curing defects in 
will probates, held applicable and valid). 

§ 1305. 1 1897, Houston v. State. 114 Ala. 
15, 21 So. 813 (where the one called had sub
scribed by mark only. and could neither read 
nor write). The wme result is implied in 

those rulings (post, § 1316) which allow proof 
of the l'I.itness' signature where he has become 
incompetent since attestation. A blind wit
ne8a' testimony would apparently suffice (post, 
§ 1316). 

Distinguish the question of substantive law 
whether, under a statute requiring attestation 
of a \\ill by .. credible" witnesses, an uttutation 
is mlid if the attester subsequently becomes in
competent; in those cases it is conceded that 
he would be incompetent to satisfy the rule by 
testifying at the trial. 
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requiring an attesting witness to furnish testimony.2 In some jurisdictions, 
a statute expressly pro\'ides for the use of attesting witnesses' prior testimony 
or depositions in testamentary cases (post, §§ 1411, 1413, 1416).3 The prac
tical bearing of this principle is that otherwise the providing of testimony by 
deposition or former testimony would be insufficient, and some other attest
ing witness would have to be called or accounted for. 

An affidavit is ordinarily not receivable, under the Hearsay rule; but stat
utes occasionally provide for their employment by attesting witnesses in tes
tamentary cases (pust, § 1710): in such instances, they would presumably 
satisfy the present rule. 

§ 1306. Same: When all Witnesses unavailable in Person, One Attesta
tion only need be Authenticated. l7nder the principles of § 1320 and § 1505, 
posi, when none of the attesters are available in person, the execution may be 
evidenced by authenticating the signature i.e. the extra-judicial statement 
-" of the attester; and in many jurisdictions (as noted in § 1320, post) the 
execution mllst be so evidenced. In that mode of proof, then, the same doc
trine of numbers ought to apply, as regards the number of attestations to 
be authenticated, i.e. if in the particular jurisdiction the orthodox common
law rule obtains (under § 1304) that one attester's testimony suffices, then 
proof of one attestation also suffices; or, if the rule (under § 1304) requires 
the testimony of all the attesters to be furnished, then the attestations of 
all must be authenticated. The reason is that the attestation is in effect 
the extra-judicial statement of the attester to the fact of due execution, ad
mitted under the Hearsay exception (post, § 1505), and being admissible so 
far as concerns the Hearsay rule, it is governed, so far as concerns the pres
ent rule, by the general principle in regard to the number of attesters re
quired to be called. In short, if one attester suffices on the stand, one at
tester suffices when allowed to speak extra-judicially in the attestation-clause. 

Accordingly, for attested documents in general, the rule (though perhaps 
once otherwise 1) has long been generally settled to be that proof of a single 
attester's signature suffices,2 just as the calling of a single attester to the stand 

S But a deposition testifying to the execution U. C. Q. B. 167. 170; U. S. Federal: 1882. 
of a specific document must ordinarily be made Stebbins 1:. Duncan. 108 U. S. 32. 2 Sup. 313; 
with the document be/ore the deponent: ante, Ala. 1843. Thomas 1:. Wallace. 5 Ala. 268. 275; 
§ 1185. 1897. Smith 1:. Keyser. 115 Ala. 455. 22 So. 

• Distinguish the question poat. § 1312. 149; Ga. 1863. Webb v. Wilcher. 33 Ga. 565. 
whether the deposition of a v.itness out of the 568. lIemble; KII. 1829. Fit~hugh 1:. Croghan. 
iurisdiction muat be taken. 2 J. J. Marsh. 429. 434; N. Car. 1852. Burnett 

§ 1306. 11694. Smart ". Williams. Comh. 1:. Thompson. 13 Ired. 379. 381; S. Car. 1798. 
247 (the two witnesses being dead. "if there Hopkins". De Graffenreid. 2 Bay 187. 191; 
be full evidence to prove one of their hands. 1803. Turner ". Moore. 1 Brev. 236; 1804. 
and any evidence that endeavors have been Manigault". Hampton. 1 Brev. 394. lIemble 
used to find one to prove the other's hand. it (though lapse of time here excused the proof 
is sufficient "). of one of the hands); 1823, Young V. Stockdale, 

• In the following list. this is the doctrine 2 McC. 531 (handwriting of both witnes'!e8 re-
maintained. except where otherwise noted: quired. but that of one ""as here dispensed with 
E1l{). 1744. Omychund V. Barker. 1 Atk. 21, as not attainable); 1827. Sims 11. De Graffen-
49. Hardwicke. L. C.; 1798, Adam v. Kerr. reid. 4 McC. 253 (sienature of both witne_ 
1 B. & P. 360; Can. 1848. Doe v. Twigg. 5 required). 
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suffices. 'For w·ill.~, ho\\·e\·er, the difl'erences of practice obtabing in regard 
to the number to be called to the stand (mzte, § 1:304) are also noticeable here 
in regard to tho number of attesting signatures to bc pro,·cd. 1:.e. in some 
jurisdictions one suffices, in others all are requil·ed, with varying distinctions.! 
It wiII be noted that there is no objection on principle to the formcr rule 
merely in the fact that the attestation of the others is also an element in the 
validity of execution (as of a will); for the express or implied statement of 
the attester is (post, § 1511) that all the requisites of execution took place, 
which includes an assertion that the other attestations were made as they 
purport to be. 

The question does not frequently occur for decision, because now by stat
ute, in the instance of most common occurrence the proof of a will an 
express rule as to the number of signatures to be proved is usually laid down.4 

(g) " Or show his Testimony to be Unavailable" 

§ 1308. General Principle of Unavailability. The notion of a rule of pref
erence among witnesses (ante, § 1286) is that the preferred witness must be 
used if he can be had. Accordingly the rule's force is spent if it appears that 
his testimony is not available. Conversely, the attester, if he is not pro
duced, must be shown unavailable. 

This general notion of unavailability has seldom been broadly defined in 
judicial opinion. The law upon the subject has usually been enunciated by 
rulings specifying particular situations as exempting from production: but 
the following passage is comprehensive: 

1842. WOODS, J., in Dunbar v. !J1adden, 13 N. H. 311, 314: "It is believed to bE' the 
well-established general rule of law on this subject, that proor of the hand\\Titing of the 
witness may be given in all cases when from physical or legal causes it is not in the power 
of the party to produce the witness at the trial." 1 

• New York: 1814. Jackson v. Burton. 11 Humph. 97. 103 (will of personalty; hand-
John. 64 (" There iR no fixed rule requiring "Titing of all. if feasihle. must be proved). 
proof of the hand of all the witness<Js"; here • These statutes. howe\"('r. deal IIIRO with 
one was sufficient); 1822. Jackson v. Legrange. several matters involving proof by signature. 
19 John. 386. 389 (if there is no witness who and accordingly have been for cOIlYelliencc 
can prove all the requisites of execution. semble. collected in a single place (pas!. § 1320). to 
the hands of all or of the rest must be proved) ; which reference may be made. 
1825. Jackson v. Luquere. 5 Cow. 221. 225 Whether also the maker'8 signatlITe must be 
(same. because .. the testator may have ac- proved. is a different question. dealt with post. 
knowledged his signing to the witnesses sepa- §§ 1320. 1513. 
rately"); 1828. Jackson I). Vickory. 1 Wend. § 1308. 1 It would perhaps have been 
406. 412 (r.pproving the preceding); North more accurate to add that it must be beyond 
Corolina: 1837. Bethel v. Moore. 2 Dev. & the party's power to produce the witness ., for 
B. 311. 315. semble (all required); South Caro- purposes of examination ", for this more clellrly 
lina: IS03. Hopkins v. Albertson. 2 Bay 484. includes the case of a witness rendered in-
1 Brev. 240 (nil required, since onll rony be competent by interest. 
forged ... in which case it would only be wit- Other broad phrasings are as follow~: 1779. 
nesaed by two witnesses. which is not an exe- Abbott v. Plumbe, 1 Doug. 216 (Mansfield. 
cution" according to law; Bay. J .• diss.); L. C. J.: "unless it appears that his attend-
lS17. Pearson 11. Wightman. 1 Mill Con st. 33G. ance could not be procured"; Buller, J.: .. un-
344 8emble (all required); 1821, Sampson 11. less some reason can be shown {or his ab-
White. 1 McC. 74 8emble (one suffices); denee "); 1813. Logan. J .. in Hart v. Coram. 3 
Tennessee: 1850. Jones v. Arterburn. 11 Bibb 26 (,'in a situation which renders his 

97~ . 

• 



§§ 1285-13211 ATTESTERS NOT AVAILABLE . § l30f1 

§ 1~09. All the Attesters must be shown Unavailable. The rule prefers 
an attester as a witness; the rule's force is therefore nut spent until it ap
pears that no attester can be had; in other words. if there is more than one 
attester, all must be shoWI! 111lavanable before resort can be had to other testi
mony. This is ancient and settled doctrine; 1 though it must be noted that, 
where the law requires a certain number to attest, no more than that num
ber need be accounted for (011 the nnalo~y of § 1304, a1lte), even though more 
than the required number have attested.2 

§ 1310. Statutory Enumerations of Causes of Unavailability. Before con
sidering the common-law doctrines as to sufficient causes of unavailability, it 
may be noted that statutes 1 have almost always come to deal expressly with 

~lamination impracticable "); 1806. Taylor. through failurc of recollection has result~d in 
J .• in Baker v. Blount. 2 Hayw. 404 ("dh'ers no testimony at all. Accordingly. if the first 
exceptions. fOllnded on ncc~ssity"); 1831. on~. though ha\;ng no prescnt recollection. 
Clarke r. Courtney. 5 Pet. 319. 344 (Story. J. : adopts his attestation as a record of past recol-
"dead. or cannot be found. or is without the lection. he has in effect testified (ante. §§ 745. 
jurisdiction. or other\\;se incapable of being 754); but if he does 1I0t. he is a nullity as a 
produced "); 1814. Hill v. Nall. 2 Overt. 241 witness. llnd the remaining attestcrs must be 
(absence .. must be accounted for in some tried bcfore other evidcnce can be used. 
~atisfactory manner",. Compare here the principles of U 1302. 

§ 1309. I ETI{l. 1744. Om~'chund v. Barker. 1303. antc. and 1315. post. 
I Atk. 21. 49 HardwickI.'. L. C.; 1764. Forbes v. § 1310. I The statutes deal \\'ith the 
Wale. 1 W. BI. 532 (one dead. but the other causes noted in the ensuing sections. but to 
Ihing); 1790. Wallis v. Delancey. 7 T. R. 266. avoid repetition are placed together here. The 
note (proof that the other witness was in judicial rulings noted in the later sections. 
foreign parts. required before going to hand- §§ 1311-1318. include those made in RPI,!ica-
writing); Can. 1848. Doe '11. Twigg. 5 U. C. Q. tion of these statutes to spe~ific causes of non-
n. 167. 170; U. S. Ga. 1898. Howard l'. Russell. availability; but rulings merely construing the 
104 Ga. 230.30 S. E. 802; Ind. 1827. Booker r. statute generally arc placed here ,,;th the stat-
Bowles. 1 Blackf. 90; Ky. 1829. Chambers '11. ute; for statutes pro\-iding that the depoaitioll 
Handley. 3 J. J. Marsh. 98; Me. 1845. Wood- of a witness out of the State. ete .• may be used. 
man v. Segar. 12 Shepl. 90. 92; N. Y. 1826. see post. § 1411. under Depositions: 
Jackson o. Gager. 5 Cow. 383. 385; 1830. Jack- CANADA: .-ilta. Rules of Court 1914. No. 
son v. Christman. 4 Wend. 278. 283; Pa. 1785. 978 (for proof in solemn form. the propounder 
Da\ison v. Bloomer. 1 Dall. 123; 1835. Con- produces "one or more of the witnesses to the 
gregation v. Miles. 4 Watts. 146. 149. will. if he or they arc alive"); N. Br. Consol. 

The statutes quoted p08t. § 1310. usually St .. 1903. c. 28. § 42; St. 1915. c. 23. § 19 
tnention this part of the rule. {proof in common form may be made "by the 

• 1887. Snider ~. Burks. 84 Ala. 53. 57. 4 So. oath of a subscribing witness adminis~red in 
225 (will; where two of the three were dead. the form D ") ; §§ 20. 49 (" when all the wit-
and proof of their handwriting was allowed). nesses to any \\;ll are dead. or wme arc dead 

The interesting question here is this: and the others reside out of the pro\;nce. or 
Supposing only one attester to be required to be the whole do so reside". proof" by • ,iva voce' 
called as a ",;tnes8 (ante. § 1304). and supposing testimony of the handwriting of the \\;tncsses 
him to have no recolleetion when called. may and the testator" suffices; on proof ill solemn 
his signature then be proved as sufficient? form and whenever the judge may deem nec-
This question really is: Has the rule been essary. a commission may be ordered to take 
satisfied as to one witness? If so. the rule's the testimony of "the witnesses to the v';U" 
force is spent. Now it would seem that at and others; but for witnesses in the country. 
least the witness should. if called. also te~ti//I: the judge sha\l himself attend to take their 
i.e. it is immaterial (an/e. § 1302) how hc tes- e\;dence. if .. such \\itness is by reason of age. 
tifies. so far as the rule's application to him- illness. or other cause unable to travel"); 
self is concerned; but so far as going on to New/. Conso\. St. 1916. c. 83. § 179 (quoted 
other evidence is concerned. the other attesters pOBt. § 1320); N. Sc. Rev. St. 1900. e. 158. § 18 
must be first tried if the first attester is un- ("when the witnesses live out of the pro\;nce. 
available; and the present Dotion of un- or more than thirty miles distance from the 
a"ailability of a\l as a condition precedent must registry. or by reason of age or illness arc un-
he thought to include not merely an excuGCd able to appear and give e,;dence in court". 
uon-production. but also a production which their depositions arc receivable); Onto St. 1919. 
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the same subject, especially for will-witnesses. These statutes are often 
obscurely phrased, and seldom enumerate more than two or three causes for 
c. 27. § 1 (probate of the will of a soldier. 
mariner. or seaman in active military or naval 
lIervice at the time of execution; if it appears 
that "the witnesses are dead or are incom
petent, or that the whereabouts of the wit
nesses. or either of them. is unknown". the 
judge may "accept such e\idence as he may 
conaidersatisfactory"); P. E. I. St. 1873. c. 21. 
§ 24 (" If the only lhing v';tness to any Voill be 
out of the jurisdiction, proof of the fact of the 
death of the other witness, and of the hand
writing of either of such witnesses. together 
with that of the testator. unless he be a marks
man. in which case proof of his signature may 
be dispensed with. shall be sufficient evidence" ; 
unless proof in solemn form is required. "in 
which case a commission may issue and evi
dence may be taken under the same in such 
manner as the surrogate may direct "). 

UNITED STATES: Alabama: Code 1907. 
§ 6185," [a willI must be proved by one or more 
of the subscribing witnesses, or if they be dead. 
insane. or out of the State. or have become in
competent since the attestation". then by 
handwriting); ,6186 ("If none of the sub
scribing wi'tnesses to such will are produced. 
their insanity. death. subsequent incompe
tency. or absence from the Rtate. must be 
satisfactorily shown before proof of the hand
writing of the testator or of any of the sub
scribing witnesses can be received "); § 4005 
(" Whenever the subscribing witnesses to an 
instrument in writing are dead. insane, in
competent, or are without the state. or their 
residence is unknown. or being produced, they 
do not recollert the transaction, then proof of 
the actual signing by. or of the handwriting of. 
the alleged maker or subscribing witness shall 
be received nil primary evidence of the fact of 
execution; and if such e\idence bc not attain
able, the court may admit e\idence of the 
h/Uldwriting of the subscribing witnesses, or 
other secondary evidence. to establish such 
fact of execution ") ; 1895, Barnewall v. 
Murrell, 108 Ala. 366, 378, 18 So. 831 (" if any 
one or more" is unavailable, the secondary 
grade may be resorted to; misconstruing the 
statute and misunderstanding Snider v. Burks, 
cited aupra, § 1309) ; 
Arizona: Rev. St, 1913, Civ. C, § 751 (in con
tested wills, all must be produced "who are 
preeent in the county and who are of sound 
mind"; if none reside in the county, other tes
timony may be admitted) ; 
Ar"118IJ1: Dig. 1919, U 10517, 10518 (quoted 
flOat, , 1320) ; 
Cali/ornirJ: C. C, P. 1872, § 1315 (in contested 
wills, "all the subscribing witnesses who are 
present in the county and who are of sound 
mind must be produced and examined; and 
the death, absence, or insanity of any of them 
ml1!t be eatisfactorily shown to the Court; if 

none of the subscribing witne5s!'s reside in the 
county at the time appointed for pro\;ng the 
will, the Court may admit the testimony of 
other witnesses to prove the sanity of the tes
tator and the execution of the will: and, M 

evidence of such execution", it ma\" I1dmit 
• 

evidence of handwriting): § laOS (in uncon-
tested probates, the testimony of one sub
scribing witness suffices; if at the hearing 
"none of the subscribing witnesses resides in 
the county, but the deposition of one of them 
can be taken elsewhere, the Court may direct 
it to be taken, and may authorize a photo
graphic copy of the will to be made and pre
sented to such witness on his examination, who 
mllY be asked the same Questions with respect 
to it and the handwriting of himself, tho 
testator, and the other witness, as would be 
pertinent and competent if the ori!!:inal will 
were present. If neither the attendance in 
court nor the deposition of any of the sub
scribing witnesses can be procured, the Court 
may admit the testimony of any other witness 
as pro~ided in § 1317") ; 
Colorado: Compo St. 1921. § 5209 ("in all 
cases where anyone or more of the witnesses to 
a .. :y will shall die or remove to some distant 
country, unknown to the parties concerned, or 
cannot be found, 50 that his or her testimony 
~annot be procured", other e\'idence is al
lowable) ; 
Columbia (District): Code 1919, § 131 ("all 
the witnesses" to a will "who arc within the 
District and competent to testify must be 
produced and examined, or the absence of any 
of them satisfactorily accounted for "); § 132 
(in wills of realty, for the testimony of a resi
dent witness" unable from sickness, age, orother 
cause, to attend court, the register of wills may 
with such will attend upon said witness and 
troke his testimony. If the testimony of 
resident attesting witnesses or witness to such 
will shall have been taken. and any other such 
~itneas to said will shall reside out of the Dis
trict, but within the United States, it ehall be 
sufficient to prove the signature of such witness 
so out of the District. If the sole witnesses to 
such will shall be out of said District as afore
said, or if one or more should be within the 
United States and one or more be in some for
eign country. then it shall be sufficient to take 
the testimony of anyone or all within tho 
United Staus, as the Court may determine, 
and to prove the signatures of those whose 
testimony is not required to be taken, If all 
such shall be out of the United 
States. then it shall be sufficient to take the 
testimony of such of them as the Court may 
require. and to prove thp. signature or signa
tures of the others"; the testimony of those 
out of the District to be taken by commission, 
with the will annexed) ; 
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excuse. Whatever were the inner intentions of the Legislators, it would be 
Delaware: Gen. St. 1915. § 3334 ("'In case any proof of band\\Titing); § 11821 ("their subse· 
attesting and subscribing v.;tness to a will quent incompetency. from whatever cause it 
shall be dead or not v.;thin the State", other may arise", shall not prevent probate of a will 
Ilroof may be used) ; othel wise proved); 1897, Sullivan v. Sullivan. 
Georoia: Rev. C. 1910. §§ 5833-5834 ("if 114 Mich. 189, 72 N. W. 135 (Row. § 5803 
from any cause the v.;tness cannot be produced refers to living witnesses; in How. § 5789, 
or sworn", he need not be; when witnesses "incompetency, from whatever cause it may 
are "dead, insane. incompetent, or inaccessible, arise ", includes sickness, death, etc.) ; 
or being produced, do not recollect the trans- Minneaota: Gen. St. 1913, § 7269 ("If none of 
action", then other evidence is allowable); the subscribing witnesses reside in the State", 
§ 3856 (will·witnesses; they must be produced the Court may admit other e\'idence); § 7271 
if "in existence and within the jurisdiction of (contested wills; quoted ante. § 1304) ; 
the Court"); Mi"si"aippi: Code 1906, § 1991, Hem. § 1656 
Idaho: Compo St. 1919, ,7455 (like Cal. C. C. (one at least must prove ... if alive and resident 
P., § 1315) ; in the State, and competent to testify; but if 
Illinois: Rev. St. 1874, e.148, § 6 (where "any none of the subscribing witnes,;cs can be pro· 
one or more of the witneeses of any will . " duced ". then other evidence may be used); . 
shall die, be insane. or remove to parts un· § 1992, Hem. § 1M7 (if no contest, witness' 
known to the parties concerned, so that his or affidavit suffices) ; 
her testimony cannot be procured ". hand writ· .Missouri: Rev. St. 1919. § 523 (when the 
ing and other evidence may be resorted to) ; attesting witnesses are" dead. insane, or their 
Indiana: Burns' Ann. St. 1914. § 3141 (if residences unknown ", then other e\'idence may 
"dead, out of the State. or have become in. be used) ; 
competent from any cause", then proof by Montana: Rev. C. 1921. § 10035 (like Cal. C. 
handwriting may be uIICd); § 3143 (all the C. P. § 1315) ; 
witnesses must be shown unavailable by death, Nebraska: Re\,. St. 1921. § 1260 (" If none of 
ete., before proving signatures) ; the subscribing witnes.."Cs shall reside in this 
Ka7l8CU1: Gen. St. 1915. § 11767 (if" any wit· State" at the tim!.'. the Court may in discretion 
ness" has "gone to parts unknown". or has "admit the testimony of other witnesses"); 
become "incompetent" since execution, the § 1245 ("subsequent incompetency, from 
will may be allowed" upon such proof as would whatever cause it may arise", shall 1I0t pre-
be satisfactory, and in like manner as if such vent probate, if other proof is made); § 8853 
absent or incompetent witness were dead ") ; (if a subseribing wit.less is absent from the 
Louisiana: Rev. Civ. C. 1920, §§ 1646-1654 county, other evidence is allowable); 
(death or absence from the State suffices; Netada: Rev. L. 1912. § 5873 (in uncontested 
quoted in full post. n 2050, 2051) ; wills, "the testimony of one of the subseribing 
Maryland: Ann. Code 1914, Art. 93, § 350 witnesses only" suffices whenever the witness 
("all the witnesses thereto shall be examined if "resides at a distance of more than 25 miles" 
their attendance can be had"; the depositions from the place of trial. his affidavit to due exe-
may be taken "of any or all of the witnesses cution and sanity shall suffice instead of calling 
thereto who from any cause cannot conven· him in person); § 5875 (in contested wills, all 
iently attend to the office of said register of who" are present in the county, and who are of 
wills, wherever he may find such witness or sound mind", must be examined; "and the 
witnesses. whether within the State of Mary. death, absence, or insanity of :my of them shall 
land or beyond its jurisdiction"; and further be 8Iltisfactorily shown to the Court ") ; 
the Orphans' Court" may in their discretion New Hampshire: Pub. St. 1891, c. 187, § 12 (if 
accept proof of any will in the manner pre· attesting witnesses" become incompetent from 
scribed in § 337 of this article. when the attend· any cause", proof may be made by "other 
ance of the witnesses thereto cannot in the satisfactory evidence ") ; . 
judgment of the said Court be conveniently New Mexico: Annot. St. 1915. § 5878 (wit-
had "); Art. 93, § 353 (" If any witness or nesses shall be esarnined .. if their attendance is 
witne!!!lCs to any will shall die before probate obtainable"; "if not", evidence of sign&tures, 
thereof, or if at the time of the probate of any etc., is admissible); § 5877 (if any witness 
will any witness or witne!!!lCs shall be non· is" not a resident of the county", or is "in. 
residents or beyond the jurisdiction of the capacitated by sickness or age from attend· 
Orphans' Court, or if for any other reason ing", deposition may be taken and used) ; 
their presence cannot be secured, then proof by New York: S. C. A. 1920, § 142 (testimony of a 
any credible witness of the signature of the tes- subscribing witness may be dispensed with in 
tator or of the signature of any such deceased or case of .. death, absence from the State. in· 
absent witness shall have the same effect" as if competency by reason of lunacy or otherwise", 
the witness had testified in court to exeeution) ; or when he "cannot with due diligence be 
Jlichioan: Compo L. 1915. § 13783 ("If none found within the State. or cannot be examined 
of the subscribing witnesses shall reside in thi~ by reason of his phYSical or mental condition" ; 
State", other testimony may be admitted or surrogate may order testimony taken by com· 
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unfortunate to be obliged to construe the statutory enumeration as exhaus-
mission if the witness "is absent from the due execution of the will may also be proven in 
State and his testimony can be obtained with the manner in this section heretofore pro-
reasonable diligence ") ; vided ") ; 
North Carolina: Con. St. 1019, § 4144, par. 1 South Carolina: Civ. C. 1922. §§ 5569. 5570 
(will-witness must be called "if living", but if (on probate of a will in common form. "death 
.. anyone or more" are dead. or reside out of or removal from the State" suffices; in solt'mn 
the State. or cannot be found within the State. fOl'm. it suffices if he is .. dead or insane ") ; 
or are insane. or othel'wise incompetent to South Dakota: Rev. C. 191\1. § 3227 (witne!lS~B 
testify. then proof of handwriting suffices) ; "who are present in the county. and arc of 
North Dakota: Compo L. 1913. § 8641 (in BOund mind must be produced and examined; 
contested probate. all "who are present in the and the death. absence. or insanity of any of 
eounty and who are of sound mind must be them must be satisfactorily sho'l\"ll to thl' 
produced and examined; if none of the sub- Court. If none of the witnesses reside in the 
srribing witnesses re~idcs in the county and is county. and none arc present at the time ap· 
present ". other witnesses may be called); pointed ". then other testimony is admissible); 
§ 8642 (" Before the presence of a witness § 3211 (uncontested \\;11; if no witness resides 
. .. can be dispensed with, it must be shown in county, deposition may he taken by ('om· 
by affidavit or other competent evidence to the mission. with the will or a photographic ropy 
satisfaction of the Court that he is dead or J' annexed) ; 
disqualified, or that he cannot after due dili- Tennessee: Shannon's Code 1!J16, §§ :~!J04. 
gence be found within this State, or if within 3910 (wills; if not ~ontested. proof suffices by 
the State that he is so aged, sick, or infirm that one \\itness "if lhing"; if contested by .. all 
his presence cannot safely be required ") ; the living witnesses if to be found ") ; 
Ohio: Gen. Code Ann. 1921, § 10517 (if "any TexU8: lte\·. Ch·. Stats. 1911, § 3267 ("If all 
witness is gone to parts unknown", or if "the the witnesses are non·residents of the county, 
witnesses to a will" have become incompetent, or those resident of the county are unable to 
or if "the testimony of any witness cannot for attend court", the deposition of one suffices; 
any reason be obtained within a reasonable if none are lhing, then cvidence of hand· 
time". then the Court may give probate writing is admissible) ; 
"upon such proof as would be satisfactory, and Utah: Compo L. 1917. § 7572 (like Cal. C. C. 
in like manner as if such absent or incompe-- P. § 1315) ; 
tent witness were dead"); Vej/nonl: Gen. L. 1917. § 3221 (will-witncss; 
Oklahoma: Compo St. 1921, § 1108 (all of the if none reside in the State at the time of tho 
witnesses "who arc present in the county, and testator's death, then other evidence is reo 
are of BOund mind ", must be produced; "and ceivable); 
the death, absence. or insanity of any of them Viroinia: Code 1!J19. § 5252 (when an at· 
must be satisfactorily shown to the Court. If testing witness "resides out of this State" or 
none of the subscribing witnesses reside in the "is confined in another county or corporation 
county, and are not present at the time ap- under legal process, or is unable from sickness. 
pointed for proving the will", other testimony age, or any other cause, to attend", the ",-;Il 
may be admitted) ; "may be proved by the deposition of the /!Uo. 
Oregon: Laws 1920, § 784 (attesting witness scribing witness or witnesses"); 
must be called "if he be living and within the Washinoton: St.l917, Mar. 16. c. 156, Probate 
State and can testify"); St. 1921. Feb. 16, C. Code, § 12 ("When one of the witnesses to such 
97 (in non-contested probate, affidavits of wiII shall be examined. and the other witnesses 
attesting witnesses" may be used in lieu of the are dead, insane, or their residence be un-
personal p.resence of said witness", but on kno""ll, then proof shall be taken of the hand-
motion the Court may require personal pro- writing of the testator, and of the ~itnesses 
duction or deposition) ; dead. insane, or residence unknown. and all 
Philippine Islands: C. C. P. 1901, § 633 ("If such other circumstances M would be suffi-
none of the subscribing witnesses reside in the cient to prove such will "); § 13 (" If it should 
Philippine Islands at the time of the death of appear, to the satisfaction of the Court. that all 
the testator, the court may admit the testi- the subscribing witnesses to any such will arc 
mony of other witnesses to prove the sanity of dead, insane, or their residence unknown, the 
the testator. and the due execution of the will, Court shall take and receive proof of the hand-
although the subscribing witnesses are living; writing of the testator and subscribing wit-
and as evidence of the execution of the will, it nesaes, to the will, and such other facts nnd 
may admit proof of the handwriting of the circumstances as would tend to prove the 
testator and of the subscribing witnesses, in will ") ; 
cases where the names of the witnesses are WisC0718in: Stats. 1919, § 3788 (" If none of the 
subscribed to a certificate stating that the will subscribing witnesses shall reside in this State 
was executed as required in this chapter. In ... or if anyone or more of them shall have 
case one or more of the subscribing wit.nesses gone to parts unknown and the Court shall be 
has deceased, the sanity of the testator and the satisfied that such witness. after due diliaence 
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tive; and this the Courts are apparently not inclined to do.2 The statutes, 
therefore, lea\'e the broad principle of the common law untouched, and 
merely confirm or correct its precedents. 

§ 1311. Ca.uses of Unava.ila.bility; (1) Dea.th; (2) Ancient Document. 
(1) If there is to he an~' excuse at all for not producing the attester, it is clear 
that death supplies it; and this is unh'ersally accepted, although the earlier 
reports show traces of a rigor not recognizing even this exemption.! 

(2) Where a document purports to be so old that attesters cannot be sup
posed to be yet alive, the same ground for exemption exists. An" ancient" 
document, in this sense, has long been defined by a fixed rule, i.e. a document 
purporting to be thirty years old. This rule applies not only to documents 
in general,2 but also to wii/s.3 Not only is the production of the attester 

sued. cannot be found". then other testimony even if in fact he is living); 1845. Lord Gos-
is admissible) ; ford t'. Robb. 8 Ir. L. R. 217. 219. semble (pcr 
Wyoming: Compo St. 1!J20. § 671·1 (for con- Pennefather. C. J.); CatI{U/a: 1848. Doe v. 
tested wills ... all the subscribing witnesses who Turnbull, 5 U. C. Q. B. 12!J. 131 (even if the 
arc preilent in the county and who are of sound witness is in fact alive); 1864. Orser v. Vernon. 
mind must be produced and examined; and the 14 U. C. C. P. 573. 587. semble; United 
death. absence. or insanity of any of them Statu: Fed. 1830. Hinde v. Vatlier. 1 McLean 
must be satisfactorily showlI to the Court; if 110. 116; 1835, Winn v. Patter!!On. 9 Pet. 663. 
none of the subscribing witnesses reside in the 674 (applicable to all deeds of thirty years' 
county". at the time of probate. others may be standing. no matter how pro\'ed); 1920. 
admitted; and" as e\idenre of the execution. Smythe D. New Pro\idence. 3d C. C. A., 263 
it may admit proof of the handwxiting of the Fed. 481 (town bonds of the year 1868; signa-
testator and of t.he subscribing v.itncssc8 or any tures of the subscribing v.itnesscs not required 
of thrm "). to be proved); Ala. Code 1907. § 4004. par . 

• 1849. Holmes I). Holloman. 12 Mo. 536 1; 1888. Allison to. Little. 85 Ala. 512. 516. 5 
(heirs claimed privilege as parties; product.ion So. 221; 190.1. O'Neal v. Tennessee C. I. &: R. 
cxcused; the statutory exemptions for death, Co .• 140 Ala. 378. 37 So. 2i5; Ga. Code 18!l5. 
etc-.• held not to be taken as ... exprcssio unius § 5244; 1£50. Settle tI. Allison. 8 Ga. 201, 205 
exdusio alterius·. but arc merely Ii codification (even if the witnesses are alive); 1876, Gard-
of what was alrcady the common law. and a ner V. Granniss. 57 Ga.. 539. 555 (same); Ill. 
recognition of the prinriple upon which second- 1858. Smith r. Rankin. 20 1\1. 14. 23 (but not if 
ary e\idence may be admitted "); 1850. Joncs the witnel!S is living); Mass. 1900. Cunning-
V. Arterburn. 11 Humph. Tenn. 97. 99. ham v. Davis. 175 Mass. 213. 56 N. E. 2 (even 

§ 1311. t 1673, Phillips to. Crawly. Free- if the witness is alh'e and in court); }.[o. 
man 83 (death sufficient); 1840. Henley r. 1874. Shaw 11. Pershing. 57 Mo. 416. 421 (even 
Phillips. 2 Atk. 48 (same); 1748. Grayson D. though the witnesses were alh'e); X. Y. 1808. 
Atkinson. 2 Ves. Sr. 454. 460 (Hardwicke. L. Jackson r. Blanshan, 3 Johns. 292. 295, 298. 
C.: "If the witness was dead. it might possibly semble (even where the ",itnees is alive); 1826. 
be sufficient; that is the act of God"); 17!J6. Jackson v. Thompson. 6 Cow. 178. 180; 1830. 
Barnes v. Trompowsky, 7 T. R. 265 (death Jackson r. Christman. 4 Wend. 278. 282 (even 
sufficient); 1874. Harris D. Tisereau. 52 Ga. where the witness is alive and available); 1840, 
153. 163 (Code § 2431 does not prohibit pro- Northrop r. Wright. 24 Wcnd. 221. 228 (same) ; 
bate of will on the death of witnesses. except by 1847. Willson V. Betta. 4 Den. 201. 212; 
Probate Court); 1890. Maxwell tl. Hill. 89 N. C. 1793, Jones r. Brinkley. 1 Hayw. 20; 
Tenn. 584. 15 S. W. 253 (death suffices). Pa. 1811. Garwood r. Dennis. 4 Binn. 314. 326; 

2 England: 1788. R. D. Farringdon. 2 T. R. 1823. McGennis D. Allison. 10 S. & R. 197. 199 
466 (certificate of pauper settlement required (" perhaps ... even if they were in full 
to be attested); 1795. Chelsea Water Works D. life"); S. C. 1840. Edmonston D. Hughes. 
Cowper. 1 Esp. 275 (bond): 1798. Marsh tl. Cbe\'es 81. 84, semble. 
Collnett. 2 Esp. 665 (Yates. J .• ex reI. Kenyon. • Eno. 1803. l\f'Kenire v. Fraser. 9 Ves. Jr. 
L. C. J., ruled "tbat be would not break in 5. semble; 1817. Rancliffe v. Parkyns,6 Dow 
upon a rule so well established as that deeds of 149. 202. stmble; 1826. Doe V. Pas...oingham. 2 
30 years' standing proved themselves, by re- C. & P. 440; 1826. Doe~. Deakin. 3 C. &: P. 
Quiring the subscribing v.itness to be called"); 402 (Vaughan. B.: "The rule of 30 years is 
1828. Doe r. Wolley. 8 B. &: C. 22. 24 (" the founded on the presumption that the witnesses 
principle ... is that the v.itnesses may be are dead "); 1828, Doe V. Wolley, 8 B. & C. 22; 
pre~medtoha\'edied"; he need not be called, 1835. Doe~. Burdett. 4 A. & E. 1. 19 ("even 
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§ 1311 PREFERENCE FOR ATTESTING WITXESS [CHAP. XL 

excused, even though he is alive and fi\'ailable,4 but the execution is upon 
certain other evidence assumed to have been valid; in this aspect, the rule 
for ancient documents, with the history of its peculiar limitation to thirt~' 
years, is elsewhere examined (post, §§ 2137-2146). 

§ 1312. Same: (3) Absence from tlle Jurisdiction. A person not within 
the jurisdiction is not compellable b~· the Court's process to appear, and there
fore is in effect unavailable as a witness: 

1842, WOODS, J., in DUll/Jar v. Madden, 13 N. H, 311, 313: "The reason is that the 
process of the Court cannot reach the \\;tness effectively in a foreign government or coun· 
try, and consequently it is not \\;thin the power of the party, legally speaking, to produce 
him." 

This general doctrine, though not positively established till the end of the 
17005,1 is now universally accepted; 2 although there is considerable difference 

were the\' all alive "); u. S. 1917. Jarboe's the first time definitely established; moreover. 
Appeal. 91 Conn. 265, 99 At!. 563 (will of mere absence. not necessarily domicile or per. 
1860; witness not accounted for nor his manent absence, suffices); 1809. Ward r. 
signature proved); 1820. Duncan v. Beard. Wells, 1 Taunt. 461 (mere absence suffices); 
2 ~. & McC. S. Car. 400. 408 (in the form of a 1815. Hodnett t·. Forman. 1 Stark. 90 (mere 
pre3umption of death). absence. without a request by the party to tho 

4 See the citations in the preceding notes. witness to attend. sufficient); 1828. Kay v. 
Distinguish the following ruling: 1815. Manby Brookman, 3 C. & P. 555 (proof of disappear. 
v. Curtis. 1 Price 225 (a receipt of 53 years be· ance. with intention of Ica\'ing the country. 
fore. offered as a hearsay statement against in· sufficient); 1840, Glubb v. Edwards. 2 Moo. & 
tereBt. excluded on hearsay grounds, becaus:! Rob. 300, Maule. J. (here the point was raised 
the 'writer was not shown deceased; the au· because the Common Law Courts had recently 
thentication question apparc~t.ly not decided). been given power to issue a foreign commie-

§ 1312. I 1673, Phi!!ip~ v. Crawly. Freeman sion). 
83 (attested deed; .. because they did not UNITED STATES: here the statutes ante. 
prove the witnesses dead. nor that they were § 1310, arc to be compared; the fact of absence 
gone to sea ' though they alleged it - it was was sufficient in the following cases. except. as 
not permitted at first to be given in e\'idenee"); otherwise noted: Federal: 1804. Jones v. 
1740. Henley v. Phillips, 2 Atk. 48 (requiring Lovell, 1 Cr. C. C. 183 (removal from the 
stricter proof of death for witnesses living long jurisdiction. sufficient); 1805 •. Welford r. 
abroad. i.e. apparently becau5'l if really alh'e Eakin. 1 Cr. C. C. 264 (residence ",'ithout.. 
their presence ahroad would not satisfy the sufficient); 1809. Cooke v. Woodrow. 5 Cr. 13 
rule); 1 i79. Coghlan v. Williamson. 1 Doug. (witness going out of district and last heard of 
93 (sufficient. where the witness was shown to in Norfolk; handwriting not allowed. without 
have gone to India five years before); 1786. St. proof of inahility to find at N.); A.labama: 
26 Geo. III. c. 57 (where the attesting witness 1851. Foote v. Cobb. 18 Ala. 585. 587 (" reo 
resides in the East Indies. proof of the hand- siding"); 1881. Allred v. Elliott, 71 Ala. 224. 
writing of witness and party suffices); 1792. 226 (residence in another county. insufficient: 
Holmes v. Pontin. Peake 99 (the witness was in "absent. from the State when last heard from". 
France. and ""ould not come over: K~nYon. sufficient); 1884. Guice 1'. Thornton. 76 Ala. 
L. C. J., referring to the preceding case: "It 466, 473 ("absent from the State"); 1890. 
was considered as an innovation at the time; Caldwell t·. Pollak. 91 Ala. 353. 359, 8 So. 546 
but was found to be so beneficial that it has ("residing"); 1897. Smith v. Keyser. 115 Ala. 
since been adhered to ") ; 1793. Cooper v. 455. 22 So. 149; .1rkan.1a8: 1838, Brown v. 
Marsden. 1 Esp. 1 ("where it appeared that he Hicks,l Ark. 233, 242 (absence from home. to 
was abroad", sufficient); 1796. Barnes v. return in a few mont.hs. insufficient); 1839. 
Trompowsky. 7 T. R. 265 ("If residing abroad. Wilson v. Royston, 2 Ark. 315. 327 (deed 
by sending out a commission to examine him. executed in another State; further e .. 'idence of 
or at least. by pro\'ing his handwriting. whieh witn~sses' absence from jurisdiction re
last indeed is a relmmtion of the old rule. lind quired); 1860, Tatum v. Mohr. 21 Ark. 349. 
admitted only of Inte years"); 1798, Adam v. 352 ("being out of the jurisdiction"; but in 
Kerr. 1 B. & P. 360 (out of the jurisdiction. fact he resided without); California: 1859. 
sufficient). Stevens 11. Irwin. 12 Cal. 306 (out of the 

2 ENGL"~'D: 1802. Prince v. Blackburn. 2 CO'Jnt.I', not sufficient): Georoia: 1900. Terry 
East 250 (here the general doctrine was {or v. Broadhurst. 127 "a. 212, 56 S. E. 282 (at· 
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of phrasing, even within the sameCol.lrt's rulings, as to the sufficiency uf mere 
temporary absence, and not permanent residence, without the jurisdiction. 

tcndancc at school in another State. sufficient) : 
HallXlii: 1856, Bullions v. Loring. 1 Haw. 209. 
213 (residence out of the kingdom. held here 
sufficient): I/lirwis: 1844, Wiley v. B~an. 
I) Ill. 302. 305 (abSl'nce from the State. suffi
rient): 1848. Mariner v. Saunders. 10 Ill. 113. 
121 (rcsidenec in another State, suffieient): 
IlIdiana: 1819. Jones to. Cooprider, 1 Black!. 
46 (residence in another State. sUfficient) : 1828, 
Ungles 11. Graves, 2 B1ackf. 191 (same): 1845. 
State r. Bodly, i Black!. 355. a5i (same): 
1881. Herbert v. Berrier, 81 Ind. 1. 7 (will
statute applied): Iowa: 18iO. Ballinger v. 
Da\is. 29 Ia. 512 (absence from the jurisdiction 
in unknown place. sufficient.); Kentucky: 
1812. M'Dowell v. Rail. 2 Bibb 610,612: 1813. 
Hart v. Coram •• ~ Bibb 26 (" in II situation 
which renders his examination impracticable, as 
being absent in a foreign country or beyond the 
process of the Court or the Court's control" : 
here not shown on the facts): 1815. Clarke v. 
Bartlett. 4 Bibb 201. 203 (residence in anoth~r 
State. Bufficient): 1816. Sentney v. O\·erton. 
4 Bibb 445 (remo\'al to an adjoining State. 
sufficient); 181i. M'Cordo. Johnson. ib. 531 
(in an adjoining State on a transient ,isit. 
insufficient, though perhaps not" actual domi
cile" abroad would be necessary. and "long 
absence" might suffice): 181i. Creighton r. 
Johnson. Litt. Se\. C. 240 (transient IIbsen~e in 
the adjoining State. insuffieient); 1820. Bo~'
man c. Bartlett, 3 A. K. Marsh. 86. 91 (" the 
absence from a State. or rather hi~ residing 
abroad". suffices). 1822. Turner v. Turner, 
1 Litt. 101. 104 ("out of the State"; sufficient 
in case of a will, provided one ~;tncss has 
proved the will); 1829. Kemper v. PrYor. 1 
J. J. Marsh. 598 (removal from the State. and 
diligent inquiry. sufficient): Louisiana: 1819. 
LYnch v. Postlethwaite. 7 Mart. 69. 209 
(absence from jurisdiction); 1823. Crouse t·. 

Duffield. 12 Mart. 539. 542 (same): 1825. 
Villere v. Armstrong, 4 Mllrt. N. s. 21 ("left the 
State "); ltI aine: 1840. Eme~' v. Twombh-, 5 
Shepl. 65 (absence suffices; even though they 
lived within 30 miles of the place of tria\); 
ltICl38achusetlll: 1809. Dudley ~. Sumner, 5 
Mass. 439. 444. 462. aemble (absence from 
jUrisdiction) :' 1814. Homer v_ Wallis. 11 Mass. 
309. 311 (same): 1851. Gelott v. Goodspeed. 
8 Cush. 411 (same): 1860 Ela r. Edwards. 16 
Gray 91. 95 (same): Misaiaaippi: 1838. 
Downs v. Downs, 2 How. 915, 924 (gone from 
the jurisdiction. sufficient): Missouri: 1826. 
Little t>. Chauvin. 1 Mo. 626. 631 (residence out 
of the State. tlufficient): 1838. Maupin v. 
Triplett. 5 Mo. 422 (in another county. not 
SUfficient): 1843. Lawless r. Guelbreth, 8 Mo. 
139 (residence just over the State line. Buffi
cient): lR57. Clardy v. Richardson. 24 Mo. 
295. ~'96 (residence out of the State, sufficient) : 
,Ycbraska: 1894. Jewi!1\ v. Chamberlain. 41 

• 

Nebr. 254. 59 N. W. i84 (absence from the 
State Buffices under Code § 343); New Hamp-
8hire: 1835. Montgomery 11. Dorion. 7 N. H. 
475. 483 (absence from jurisdiction): 1842. 
Dunbllr r. Madden. 13 N. H. 311. 313 (same): 
NetD Jersey: 1909. Worman v. Seybert. 78 
N. J. L. 1i6, 73 Atl. 529 (residence in Phila
delphia. held to suffice): lo.-orth Carolina: 1806. 
Baker v. Blount. 2 Hayw. 404 (the witness had 
fraudulently evaded process by removing from 
the county: held sufficient); 1826. Selby v. 
Clark. 4 lIawks 265. 273 (temporary absenee 
without change of domicile. held usually not 
sufficient, because of the danger of collusion: 
but absence as a member of Congress. suffi
cient: permanent absence is always sufficient) : 
1814, Allen r. Martin, 1 Law Repos. 373 ("liv
ing beyond the' proces.~ of the Court". held 
sufficient): 1832. Crowell 11. Kirk. 2 Dev. 355. 
356. p.lr Daniel. J. (that he "is abroad", is suf
ficient); 1837, Bethel 11. Moore. 2 Dcv. &: B. 
311 (living in another State. ~uHicient): 1848. 
Edwards r. Sullivan. 8 Ired. 302. 305 (same): 
Ohio: 1824. Clark v. Boyd. 2 Oh. 280 (57) 
(absence from jurisdiction): 1858, Richards ~. 
Skiff. 8 Oh. St. 586 (same): Penmylrania: 
1807, Engles r. Burlington, 4 Yeates 345 (~ill: 
absence from jurisdiction); 1810, Clark v. 
Sanderson. 3 Binn. 192. 195 ~bond; "it is 
always to be understood that thcr~ must be no 
fraud or collusion in getting the witness out of 
thc way"); 1816. Hautz r. Rough, 1 S. &: R. 
349 (residence ~ithout the county. not suffi
('ient): South Carolina: 1902. Swancey t· . 

• 

Parrish. 62 S. C. 240. 40 S. E. 554 (out of the 
jurisdiction, sufficient):· Tenlle.!see: 1850. 
.Jones v. Arterburn. 11 Humph. 97. 99 (the 
statutory phrase. for contested wi!J.s. "if to be 
found". includes absence from the State. as 
exempting from production; but if his deposi
tion has in fact been ohtained. it must be read) : 
1855. Herrel II. Wa:d. 2 Sneed 610. 613 (absence 
.. for a temporary purpose. where the return of 
the witness within a limited time is reasonably 
certain". insufficient: though not .. as an in
flexible rule". e.g. where the absence has been , 
long. no collusion is suspected. and diligence 
has been used): T=: 1854. Frazier r. Moore. 
11 Tex. 755 (absence from jurisdiction): 
Vmrwnl: 1800. Pearl v. Al!en. 1 Tyl. 4 (if 
residing within process of the Court. he must 
be produced); Virginia: 1826. NaUe v. Fen
wick. 4 Rand. 585. 589. nemb/e (absence from 
the State. sufficient: but here it was alleged 
that "every legal means had been taken to 
procure their attendance "): 1827. Smith v. 
Jones. 6 Rand. 33. 37 (" removed from the 
State": Bufficient): Wuconsin: 1845, Gar
rison v. Owens. 1 Pinney 544 (absence from 
jurisdiction); 1863, v. Blake, 17 Wis. 
213, semble (same). 
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It is immaterial that the proponent knew of the witness' intended absence 
and might have taken his deposition; 3 though a coIlush'e procurement of 
the witness' absence would of course annul the excuse for non-production} 
But at least must not the proponent have sought to obtain (by commission 
or otherwise) his depo.yition while in absence? Can it be said that tlJC wit
ness' testimony is unavailable, so long as it does not appear that his deposi
tion ('ould not with due diligcnce have been procured? The answer to this 
was at first given in the negative, that is to sa~·, in the period when the 
present excuse was with hesitation beginning to be accepted, this proviso 
as to taking the deposition was insisted on.s But the extreme inconvenience 
of sending abroad for the deposition was soon recognized as disproportionate 
to the benefit obtained; and in most jurisdictions to-duy 6 no such proviso 

, 1859 .. /ari.:!'on r. F. R. W. Co .. 14 Cal. IS, required;" though the Court has the power In 
22 (lack of dili~~nre. in not obtaining his testi· award the conllllission. it has no power to coerce 
mony bcfore departure, immaterial). its exccution "); 1820. Bowmun r. BnrtJett, 3 

• Sec Clark r. Sanderson, Harrel v. Ward, A. K. Marsh. 86. !JI (same); 1822, Turner r. 
and other cases in note 2, supra. Turner. I Litt. 101. 104 (same); Nr.w lIamp-

• 1748. Grayson II. Atkinson, 2 Yes. Sr. 454, Bhire: 1842, Dunbar v. Madden, 13 N. H. 311, 
460 (Hardwicke. L. C.: "It is not ner.essary ;'16 (that the witness' whereabouts is known, 
to presume that it is out of your power to get immaterial); ,\'orth Carolina: 1798. Irvin!! r. 
him if you please; ... you may have a com- In'ins, 2 Hay,\\,. 27 (not required): 1814. 
mission to exnmine' the witness beyolld sea; Allen v. Martin, 1 Lnw Repos. N. C. :li3 
for in this Court you arc not under the difficulty (same); 1837. Bethllll t'. Moore. 2 Dev. &: B. 
as in a Court of law where it must be 'viva 311, 314 (same); Pcnnsyitoania: 1810. Clark 
"oce' ") ; 1793, Fitzherbert r. Fitzherbert, 4 Bro. v. Sanderson, 3 Binn. 192, 196 (~ame); South 
C. C. 2:11 (witnes~ in America; commission ro- Carolina: 1792, Oliphant r. Tagl!art, 1 Bay 
quired); 1796, Barnes t'. 1'rompowsky (see 255 (handwriting of the ~;tncss usually 6uffi· 
quotation in note I. supra). cient; but here. the opponent producin~ an 

• Besides the follOwing cases. compnre the IIfficiavit of the witnes.~ denyin~ it, a commis-
statute~ ante, § 1310: sion abroad was ordered) ; 1804. Price r. l\!·Gce. 

ENGLAND: 1751, Webb v. St. Lawrence, 3 1 Brev. 373, 376 (not reqllired); 1853. Brown 
Bro. P. C. 640, 645 (witness in Holland; dep- v. Wood, 6 Rich. Eq. 155, 165. semble (same); 
osition not required): 1752, Bnnks t·. Fnr· South Dakota: 1904, Schouwcller t·. McCaull, 
quharson. 1 Dick. 167 (snme; witness in 18 S. D. 70. 99 N. W. 95 (one witness callOO. 
Scotlnnd); 1790, Wallis v. Delancey, 7 T. R. the other out of the county; other testimony 
266, note (Kenyon. L. C. J.: "The expense of then allowed); Tcnne8see: 1807, Love ~. 
sending out n commission would in many Cnseli P(!ytQn, 1 Overt. 225 (if in nnother domestic 
be more than the value of the sum in dispute 00) ; State, deposition should be taken); 1809, 
1800. Carrington v. Pa.vne. 5 Vas. Jr. 404. 411 Shepherd r. GoBS, I Overt. 487 (same: other· 
(not required: here, n will). wisG, if he has "removed t') som~ foreign 

t:'SITED STATEB: Federal: 1804. Jones v. nntion"); 1818, St1lmp r. Hughes, 5 Hayw. 93 
I,owell, I Cr. C. C. 183 (not required); .-ita- (preceding cnses overruled; residence in 
bmna: Ala. Code 1907, § 6187 (the judge" may another domestic State is sufficient, or absence 
iSBUe a commission 00); § 41)05 (quoted, ante, there till the end of the trinl; the delay, risk, 
§ 1310); Georoia: 1850, Settle v. Allison, 8 Ga. nnd ineonvenience of sending for a deposition 
201. 205 (not required); Indiana: 1819, Jones nre unnece8Sllry); 1818. Den 1'. Mayfield. 5 
r. Cooprider, I Blackf. 46 (not required); Hayw. 121 (same; here, absence for 10 years. 
1845. State r. Bodly, 7 Black!. 355, 357 (same, unhenrd from); 1838, Crockett v. Crockett. 
even though the opponent has had it taken; Meigs 95 (neither summons by 5ubprena nor 
but if the proponent uses this deposition, it is attempt to get deposition is necessary); Ver· 
not improper to reject proof by handwriting of mont: 1803. Rich v. Trimble, 2 Tyl. 349 
the witness); lou:a: 1870, Ballinger r. Dnvis, (though residing ~;thout th& St3te, if his 
29 la. 512 (not required); 189;. Allison's residence is known and is within reasonable 
Estate, 104 la. 130. i3 ~. W. 489 (same; e\'en distance, dpposition required); 1888, Denny •. 
though the deposition is in fact oht:linable, and Pinney. GO Vt. 525, 527. 12 Atl. lOS (the wit-
was taken upon otllCr points, voof of hand- lIess resided in another State, but hnd stayed 
writing suffices; the fnct of linn-residence nl- for a few days since llction begun at the testn-
lows the use of the inferior grade); Kentucky: trix' town in the State; deposition not reo 
1816. Sentney D. Overton, 4 Bibb 445.447 (not quired). 
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is recognized, and it is not necessary to ha\"e endea\"ored to obtain the absent 
witncss' deposition.7 

The sufficiency of the proof of absence at the time of trial has been the sub
ject of many rulings, which cannot profitabl~' be treated as precedents; 8 

the matter should be left entireh' to the discretion ohhe trial Court.9 For • 
one detail, however, there seems to have arisen a uniform rule, namely, that 
the attester's residence abroad at the time of execution or, in another form, 
the occurrence abroad of the acts of execution and attestation is sufficient 
proof that the attester is out of the jurisdiction at the time of thc trial. lO 

§ 1313. Same: (4) Absence in Unknown Pa.rts. \ If the attester's where
abouts cannot be disco\"ered, he is practically unavailable;) and this (though 
historically there was the same hesitation that has been noted for the pre
ceding exemptions 1) is now universally recognized as an excuse for not pro-

'Distinguish. however. the question 238, 245 (samc); 1865, McMinn v. Whelan, 
whethcr thc absent witness' deposition may be 27 Cal. 300, ~10 (samc); Ky. 1817, Gibbs ~. 
taken and used. This depends on thc gcneral Cook, 4 Bibb 535, 536 (purties' residence 
principles applicable to the use of depositions, abroad. etc., on the facts held to raise presump-
post, §§ 1373, 1402, 1417; statut,~s sometimes tion of witness' absencE"); 1820. Bowman t'. 

expressly provide for the depositions of attcst- Bartlett. 3 A. K. Marsh. 86. 91 (residl'nce of 
ing witnesses. So far as thc deposition is thus the maker abroad, etc., on the facts held to 
allowable, its use satisfies the present rule raise presumption of witncss' residence abrond) ; 
requiring the attester's "testimony", as noted La. 1823, Crouse r. Duffield, 12 Mart. La. 539. 
ante, § 1305. 542 (execution abroad; witnesses presumed 

'See the rulings passim in note 2, supra. abroad); 1832, Barflc,ld r. Hewlett. 4 La. 118. 
and also the following: Eng. 1790, Wallis r. 119 (same); Mas8. 1839, Valentine r. Pip('r. 22 
Delnncey. 7 T. R. 266, note (evidence that Pick. 85 (," If th(' inHrument was apparently 
there had becn abroad ill 1774, at the place of executed in a foreign country, we think that 
execution, a person of the same name, held fRct raised a sufficient presumption that the 
sufficient to show absence now); 1849, Austin subscribing witnesses were not within the 
r. Rumsey, 2 C. &: X. 736 (inquiry of the wit- jurisdiction of the Court."); Mo. 1857, Clardy 
ness' parents. suffieien t) ; U. S. Fed. .802. v. Richardson. 24 Mo. 295. 297 (non-residence 
Rhodes v. Rigg, 1 Cr. C. C. 87; ,1rk. 1842, at time of execution raises a !Jresumption of 
Nicks v. Rector, 4 Ark. 251, 277 (departure continued non-rcsidence): l'1. 1858. Sherman 
from the State four ~'ears bcfore, and no news r. Transp. Co .• 31 Vt. 162, 165, 174 (witness to 
from him, sufficient); 1862, Delony t'. Delony. document executed out of the State; 110 evi-
24 Ark. 7, 11 (evidence of absence insufficient dence of the witlll's:ses havillg been in the 
on the facts); Ind. 1849, Gordon v. Miller, 1 State; held properly dispensed with; Yalen-
Ind. 531 (continued residence abroad up to 15 tine v. Piper approved); Wyo. 1907, Boswell t'. 
months previous, held sufficient); Mo. 1838. First National Bank, 16 Wyo. 161.92 Pac. 624 
Waldo v. Russell, 5 Mo. 387, 394 ("reported (residence and attestation in other States, with 
and believed to have died in Texas", sufficient). other evidence. held to raise the presumption 

For admi~sibility of the replie8 Teceired u:hile of absence, so as to exempt from proof the 
searchino, as evidence of diligence, see the witnesses' signatures). 
following: 1907, Cuff t'. Frazee S. &: C. Co., 14 Contra: 1826. Jackson r. Gilger. 5 Cow. 383, 
Ollt. L. R. 263 (former witness now absent; 385 (power of attorney executed in MasSR-
inquiries and replies, excluded as evidence of chusetts; witnesses not presumed out of the 
absence, but considered as evidence of inability jurisdiction). 
to find), and compare the cases cited ante, § 1313. 1 1701, Allon., 12 Mod. 607 (" that 
H 261,664, 1196. and post, § 1789. he has made strict elIquiry after them and can-

For thc admis~ibi1ity of the witness' dec. not hear of them ", sufficient); 1796. Barnes r. 
lnrations of intent not to return, see post, Trompowsky, 7 T. R. 265 (see quotation in 
§ 1/25. note 4, ill/ra); 1808, Crosby v. Percy, 1 Taunt. 

• 1876, Jones v. Roberts, 65 Me. !!73, 27(j. 364, 366 (Mansfield. C. J.: "The law has been 
10 Cal. 1864, Landers v. Bolton, 26 Cal. 393, much relaxed in this particulllr within the 

408 (attestation out of the State by non-resi- period of my practice; the increased commerce 
dents, sufficient, in the absence of cvidence to of the country, and the number of persons who 
show that the witness e\'cr was within the every year go out of it, first rendered it nec-
State); 1865. McMinn ~. O'Connor, 27 CuI. essary tn admit secondary e\'idence in the case 
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ducing him.2 But it is necessary, first, to exclude the sllspicion that the wit
ness may be secreting himself by collusion with the proponent,3 and, secondly, 
to show that the proponent's ignorance of his whereabouts is not due to lack 
of effort to discover him; accordingly, it must be shown that hOliest and dili
gent search for the attester has been made.' 

The sufficiency of this search has been dealt with in a number of rulings, 
not profitable for use as precedents; $ the mutter should be left entirel~' to the 
determination of the trial Court.6 That the search should include a sheriff's 
search with subprena seems unnecessary; 7 nor, on the other hand, should a 
sheriff's search and return of " not found lJ be invariably sufficient.s 

• 

of witnesses being abroad; the dispensation 
was next exwnded to the casc of witnesscs who 
were nut to be found "J. 

'Ella. 1810. Wardell ~. Fermour. 2 Camp. 
282: U. S. Federal: 1802. Broadwell r. 
~ll'Clish, 1 Cr. C. C. 4; Ark. 1910. Thompson 
v. King. 95 Ark. 549. 129 S. W. 7!l8; Ill. 1875. 
Hartford L. Ins. Co. r. Gray. 80 Ill. 28; Pa. 
1815, PI>wers r. !\1·Ferran. 1 S. &. R. 44. 46; 
'I'mn. 1855, Harrel r. Ward. 2 Sneed 610, 614, 
.emble. 

, IS10. Ellenhorough. L. C. J .. in Wardell 
r. Fermour. 2 Cump. 28:J: "I wiil wutch "ery 
nurrowl~' your proof uf scurch. . .. If the nt
\.I)~ting witness knows tllO much of the tr!Ln~ae
tion. and hi~ eJ:aminMinn would hllzard the 
vulidity of the deed. he rnay be S<'nt out of the 
way. lind we may be amused ut the trial with all 
account of hisl;;wing absconded." 

• Various phrnsings of thi~ requirement arl' 
as follows: 1796. Burnes r. Troml)"wsky. 7 T. 
R. 265 (" If no inwlligenre can be ohtuined n ... 
specting the subscribing witness ufter rellsoll
able inquiry has been made": . . . if he "hnli 
oc'f!n sought for and could not be found. so 
118 to furllish a presumption that he is dead ") : 
1802. Cunliffe ~. Sefton. 2 East 183 (" due 
diligence without effert"; .. diligent inquiry"; 
here the place of execution was unknown. 
und scurch nt the plaees of obligor lind obligee 
was held sufficient): IS08. Croshy r. Percy, 
I Taunt. 364 (Munsfield. C. J.: "In all cases 
it must nppellr to !lIe Court that there was 
II (llir. serious. and diligent inquiry. and no e\'u
sion. or attempt to keep the witness out of the 
way"; here. on inquir~' at the lust ubode. the 
purty had been told that the witness had ab
sconded to escnpe his creditors; advertising 
was not required); 1811. Wuring v. Bowles, 4 
Tllunt. 132 (the Court required the Pllrty to 
,;how. not merely diligent inquiry. but .. the 
particular search that had been made for the 
witness, and where he had been last seen or 
known to reside. and when he was last heard of. 
and what endeavors had been made to find 
him "); 1853. Crane v. Ayre. 2 All. N. Br. 
577 ("all the drcumstances must therefore 
be looked to in each case "); 1804. ManigaUlt 
v. Hampton. 1 Brev. S. C. 394 (reasonable 
diligence I'C(,j uired). 

• ENGLAND: 1810. Parker r. Hoskins. 2 
Tnunt. 223; 1821. Burt r. Wnlker. 4 B. &; 
Ald. 697 (the witness a clerk to the defendnnt. 
lind disappearing somewhat suddenly; search 
held sufficient on the facts); 11:>22. Pytt r. 
Griffith, 6 Moore 538 (not sufficient where the 
witness was merely "keeping out of the way 
to avoid nil arrest" (or deht. unless at the 
instance of the opponent; unsound); 1 b!!3. 
James ~. Parnell. Turn. &. H. 417; 1842, Fal· 
mouth~. I{oberts. 9 M. &. W. 469. 471. 

CANADA: 1846. Tylden r. Bullen. 3 U. C. 
Q. B. 10; 1848. Doe r. Twigg. 5 id. 167. liO. 

t;sITED ST.\ TES: Cali/Ornia: 1S53. Powell 
tI. Hendricks, 3 Clii. 427, 430; Luuisiana: 
1839. Thompson 1>. Wilson, 13 La. laS. 142: 
Maillc: 1820. Whitwmore v. Brooks, I Green!. 
57; MicMoan: 1879. McMillnn r. Larned. 
41 Mich. 521. 522. 2 N. W. 1l62; New }'ork: 
1811. Mills ~. Twist. 8 John. 121; 1814. Jack
Bon r. Burton. 11 John. 64: 1828. Jaek80n r. 
Cody. 9 Cow. 140. 149: 1832. Jnckson v. 
Chnmberlain. 8 Wend. 620: 624; 1833. Pelle
trellu v. Jnckson. 11 Wend. 110, 123; 1838. 
"nn Dyne to. Thllyre. 19 Wend. 162. 165; 
Permsy/rania: 18-17. Truby v. Byers, 6 Pa. St, 
:3.1 7 (mere ignornnee of abode, without llCareh, 
not enough); 1892, Gallngher v. Assoc. Co., 
149 Pa. 25. 24 At!. 115 (search for one ha\;ng 
no lilted pluce of abode and going from place to 
plnee to get employment, held suffident on the 
facts). 

For the admissihility of the rep/in receited 
in the .earch, IlS evidence of diligence, ace 
CllseS ciwd ante. H 261, 664, 1196 and pa8t. 
U 1725 and 1789. 

• 1845. Woodman r. Segar. 12 Shepl. Me. 90. 
92 (" in some measure "); 1823, McGennis v. 
Allison, 10 S. &: R. Pn. 197. 200 (Duncan, J.: 
"Whllt is rellSOnable inquiry? There can be 
no fixed nnd settled rule; every case mu~t 
stand on its own bottom; nnci this point must 
be left with some latitude of discretion "). 

1 .1829, Dismukes~. Musgrove. 8 Mnrt. N. 8. 

375.379. Contra: 1S38. Crockett v. Crockett. 
Meig~ Tenn. 95 (return of 8ubpa;nn. semble. 
nece88llry where the witness is not specifically 
shown to be out o( the State). 

• 1836, Jerman 11. Hudson. 2 Harrillgt. Del. 
134 (subpa:na, and return "not found", suffi-
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§§ 1285-1321J AT'fESTERS NOT AVAILABLE § 1314 

§ 1314. Same: (,5) Witness' Name Unknown, through Loss or IDegibility 
of Document. It is clear that where the veQ' na.me of the attester cannot be 
ascertained, the attester is unavailable for the purpose of furnishing his testi
mony. This situation occurs where the document is lost; here the proponent 
is exempt from producing the attester; 1 unless of course the name has other
wise before trial become known to the proponent;2 for in that case his testi
man:.', though not of great value without the document before him. might at 
least help to establish the fact that such a document did or did not once exist.3 

Where the name of the attester is illegible, the same reason for exemption 
from production exists.4 

§ 1315. Same: (6) Dlness or Inftlll1ity; (i) Failure of Memory; (8) Im
prisonment. (6) When the attester is at the time of trial so ill, or so infirm 
from age, that it is impracticable, without danger to his life or health, to com
pel his attendance in Court, his production should be dispensed with.l There 
is little judicial authority on the subject, partly because statutes applicable 
to wiIl-witnesses have frequentl~· dealt with the point; in applying the statu
tory terms the analogies of the statutes excusing the non-attendance of de
ponents (post, § 1406) would be useful. But though attendance at the trial 
would seem properly excused, there is no reason why at least the attester's 
deposition should not be taken.2 

(i) A failure of memory, so far as it invoh'es a general mental disability, 
cient); 1847, Sexton r. McGill, 2 Ln. An. 190. hnd been lost with the indenture itself"); 
195 (same; in~ufficient); 1833. M'Donald v. N. Y. 1819, Jackson f. Kingsley; 17 John. 158, 
M'Donald,5 Yerg. Tenn. 307 (" if to be found", 160, semble (witnl'sscs' names tom uff); 1831, 
in St. 1789, c. 23. § I, as to will-witnesses, is Jackson r. Vail, 7 Wend. 125, 129; S. C. 1880. 
satisfied by a return of "lIot found" by the Congdon r, Morgnn, 14 S. C. 587. 593. 
officer having the subprena). Contra: 1819, Gillies r. Smithers, 2 Stark. 

§ 1314. I Enoland: 1796, Keeling ~. Ball, 528 (Abbott, C. J.: "The evidence of the 
Peake Add. Cas. 88 (" It did not appear that atwsting w;tness is essential to show that the 
the plaintifl" could by any possibility know bonds ever existed"; hl're they were said 
who the subscribing witnesses were ", and to have been destroyed). 
proof by the extra-judicial &dmissions of the • 1859, Smith ~. Brannan, 13 Ca!' 107, 115 
maker allowed); 1853, R. t'. St. Gilee, 1 E. & (calling required, where by a copy the names of 
B. 642 (per Erie, J., applying it to the case the witncsses appeared); 1819, Mcl\lalUln r. 
where the name is known, but the persoll McGrady,S S. &: R. 314 (known atwster mu~t 
cannut be found or identified; "it is the be called; repudiating the argument that it is 
case of an atwsting witness. unknown ") : useless to call him since there is nothing to ws-
Uniled Slalcs: Ga. 1854, Fl'lton v. Pitman, tify to). 
14 Gil. 530, b35 (deed lost and witnesses un- 'Gillies r. Smithcrs, Eng., McMahan ". 
known; eltempwd); 1887, Terry r. Rodnhan, McGrady, Pa .. 8Ul>ra. 
79 Ga. 278, 294, 5 S. E. 38 (deed lost and • 1829, Kemper t'. Pryor, 1 J. J. Marsh, 
witnesses dead; exempted); 1892, Turner 598. 
1', ("aws, 90 Ga. 731, 744, 16 S. E. !IiI (neither § 13111. I 1811, Jones v. Brewer, 4 Taunt. 
witnesll nor maker is then preferred); 111 e. 46 (" cven perhaps in some instanccs of sick-
1831, Hewes v. Wiswell, 8 Grcen!. 94, 96; 1833, ness", his presence is not required, per Mans
Mellen, C. J., in Knox r. Silloway, 1 Fair£. 201. field, C. J.; contra, semble, Heath. J.; all 
219 (evell though the witness be present; this agreed in refusing to authorize a deposition 
seems unsound); M /188. 1829, Hathaway v. to be taken, leaving the matwr to be deter-
Spooner. 9 Pick: 23, 25; Mi<.h. 1875, Raynort'. mined at 'he trial). COflira: 1796, Gordon r. 
Korton, 31 Mich. 210, 213; N. H. 1827, Colby Payne, 1 Mart. N. C. 72 (the witness when 
r. Kenniston, 4 N. H. 262, 265; 1835, Mont- last heard from had been gh'cn up by hi:! 
gomery r. Dorion, 7 N. H.475, 483, 8emble; physician; handwriting not allowed). Thl're 
X, J. 1832, Kingwood v. Bethlehem, 13 N. J. could be no doubt on this point to-day. 
L. 221, 226 (indenture of apprenticeship; • 1820, Jackson r. Root. 18 John. 60, 80 
calling c:lcused, :' for the knowledge of them (aged and infirm and unable to attend, !.Jut 

983 



, 

§ 1315 PREFERE~CE FOR ATTESTING WITNESS [CHAP. XL 

organic in its nature, and analogous to insanity (post, § 1316). should excuse 
entirely from production of the person and of his deposition. But a mere 
casual failure of memory as to the facts of execution obviousl~' cannot excuse; 
for it cannot be ascertained except after production to testify. When it 
appears after such production, other principles come into pla~-; (a) the wit
ness may adopt his attesting signature as a record of past recollection, and 
upon the faith of it verify the facts of execution as thus known to him to have 
occurred (ante, §§ 98, 737, 747); (b) if he fails to do this, his signature ma~' 
be otherwise proved, and his attestation taken as sufficient evidence of the 
facts of cxecution (post, 1511); (c) in any case, upon his failure to recollect. 
the facts of execution may be proved by other qualified persons (ante, § 1302); 
whether, in case of such a failure to recollect, the other attester.~ must first be 
called, is another questiun (ante, § 1309). 

(8) Where the attester is imlJrisoned under sentence of law, and it is thus 
legally impossible to secure his attendance, it should be excusable for the 
same reason as in the case of illness; 3 but his deposition, if he is qualified to 
testif,-, should be taken . • 

§ 1310. Same: (9) Incompetency, through Interest, Infamy, Insanity, 
Blindness, etc. 'Vhere the attester has become, since the act of attestation, 
disqualified to give testimony, it would be useless to produce him, and pro
duction is therefore excused. 

(a) This doctrine as applied to a supervening disqualification by interest 
has long been recognized. In some early rulings it was held not to apply 
where the interest had been voluntarily acquired by the attester; 1 this limi-

within the jurisdiction; deposition required). 
Compare § 1404. 1J081. 

3 The statutes cited ante. § 1310. sometimes 
specify this cause of excuse. 

§ 1316. I To the following citations should 
be added the statute~ cited post. § 1510. 
providing that SUbscClucnt incompetency" shall 
1I0t prc"ent the probate nnd allowance of the 
will." In the following rulings. subsequcntly 
acquired interest in general is treated as an 
excuse. except where a special pro"iso is noted: 
E~OL'\ND: 1715. Anon. cited in 1 P. Wms, 289. 
semble; 1il7. Godfrey t'. Norris. 1 Str. 34 (the 
witness to a bond became administrator d. 1>. n. 
of the obligee; his hand allowed to be proved: 
so nlso of a witness to a will afterwards becom
ing de"isee): 1798. Buckley v. Smith. 2 Esp. 
697; 1802. Cunliffe v. Sefton. 2 East 183; 1829. 
Hovill v. Stephenson. 5 Bing. 493 (" We do not 
dispute the authority of any of those decisions". 
and e\'en an interest acquired in a partnership 
would not be fatal. but here the interest ac
quired was purely in the specific contract at
tested. and" the plaintiff cannot complain that 
his witness is disqualified. when he himself has 
been the cause of the disqualification ") ; 
CANADA: 184:3. Hamilton v. Love. 2 Kerr N. 
Br. 243. 250. 25a (Parker. J .• doubting): 1848. 
Doe v. Twigg. 5 U. C. Q. B. W7. 170; U~ITE1> 

STATES: Alabama: 1833. Bennet t', Robinson. 
3 Stew. &: P. 227. 240 (interest as administrator. 
etc .• sufficient. but not as assignee. this being 
purely voluntary and for personal benefit); 
1848. McKinley v. Irvine. 13 Ala. 681. 706 
(interest acquired by voluntary act; hand
writing excluded); 1849. Robertson ... Allen. 16 
Ala, 106. 107 (interest 3R legatee and heir; 
handwriting allowed); 1850. Cox v. Davis. 17 
Ala. 714. 717 (in general: interest sufficient); 
Louisiana: 1826. Buard v. Buard. 5 Mart. 
N. s. 132. 134; Maine: 1820. Whittemore ". 
Brooks. 1 Green!' 57;- MassachU8ct/s: 1809. 
Dudley v, Sumner. 5 Mass. 439. 444. 462. 
semble: 1815. Sears v. Dillingham. 12 Ma~. 
358. 362 (will): 1841. Amherst Bank v. Root. 
2 Mete. 522. 532; Michiuan: 1858. Jones ". 
Phelps. 5 Mich. 218. 222 (justice of the peace 
disqualified as the trial judge; no exemption 
from culling him. the disability being the result 
of the party's net); M'ississippi: 1856. Tinnin 
v. Price. 31 Miss. -123; Mis8C1Uri: 1849. Holmes 
t·. Holloman. 12 Mo. 536 (otherwise. "the 
purposes of a testator might be defeated by 
events which no precaution on his part could 
antieipate or prevent"); North Carolina: 
1792. Neliu8 v. Brickell. 1 Ha~"W. 19. semble; 
1801. Hampton ... Garland. 2 Hayw. 147: 1804. 
Hall v. Bynum. 2 Hayw. 328 (not received. {or u. 
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tat ion is proper enough as a punishment, where by collusion with the pro
ponent of the document the interest has been acquired with the purpose of 
disqualifying the attester; but otherwise it is harsh and improper, and the 
disqualification, however occurring, should suffice to excuse, the opponent 
having liberty to compel the attester to testify if there appears to be a need 
of it. Whether the attestation it.'Jelj is void and the document invalid in sub
stantive law, is a different question (post, § 1510). '\11ere the disqualifi
cation was not acquired subsequently to attestation, but existed at the time 
of it, the attestation is void as such, and the person does not count for any 
purpose as an attester (ante, § 1292). 

(b) Disqualification occurring through infamy, subsequently to attesta
tion, is equally an excuse for non-production.2 

(c) Disqualification through iruanity, arising subsequently to attestation. 
is also an excuse.3 

(d) Blindness would prevent the attester from identifying the maker's 
signature and his own; but it would not prevent him from testifying by recol
lection to the execution of such a document b:.· such a person. Since, there
fore, he is still qualified to testify in part at least, there would seem to be no 
reason for excusing his non-production as a rule, although upon a question 
purely as to the identity of a signature it would he useless to call him.4 

§ 1317. Same: (10) Refusal to Testify, Privileged or Unprivileged. 
(a) Where the attester is privileged not to testify, and is thus not compellable, 
the proponent should be excused from production.1 Whether it is necessary 
to call him and learn whether he will claim his privilege in court, or whether 

bond, where the witness had become assignee dead "); 1815, Sears II. Dillingham. 12 Mass. 
and had then assigned to the plaintiff; reason. 358. 361 (will). 
the supposed danger of coUusion and trickery) ; J 1804. Bernett ~. Taylor. 9 Ves. Jr. 381: 
1832. CroweU II. Kirk. 3 Dev. 355. 357; 1840, 1813. Currie 1'. Child. 3 Camp. 283. 
Saunders v. Ferrill; 1 Ired. 97. 101 (sufficient, • The rulings arc not harmonious: 1699. 
whether acquired by law or by his own act; Wood v. Drury. 1 Ld. Raym. 734 semble (ex-
except for negotiable instruments) ; Penn- cused); 1833, Pedler 1:'. Paige. 1 Moo. & Rob. 
3IIlvama: 1785. Davison II. Bloomer. 1 Dall. 258. Parke. B. (not catted; but "there is great 
123; 1813. Hamilton v. Marsden. 6 Binn. 45. weight in the reasons urged for calling the wit-
47 (sufficient. even when acquired by his own ness", i.e. that .. the circumstances attending 
act voluntarily); 1851. Loomis II. Kellogg. 17 the execution might be proved by him "); 1839. 
Pa. 60, 63 (one who by accepting an executor- Cronk v. Frith, 9 C. & P. 197; B. c. as Crank v. 
ship becomes incompetent may by his attesta- Frith. 1 Moo. & Rob. 262 (Abinger. L. C. B. : 
tion be a "full witness"; when he is objected "He might from his recollection gh'e most im-
to as incompetent. .. they put him in the portant e\;dence respecting it"; here the pleas 
predicament of a witness dead or out of reach of to an action on a bond set up fraud and in-
process"); Rhode Island: 1852. Kinney~. toxication at the time of execution); 1847. 
Flynn. 2 R. I. 319. semble (wife of the maker of Rees to. Williams. I De G. & Sm. 314. 320 (not 
a note); South Carolina: 18.'33. Lever II. Lever, excused); 1915. Reynolds 1:'. Sc\;er. 165 Ky. 
1 Hill Ch. S. C. 62. 68 (incompetency as execu- 158. 176 S. W. 96 (witness unable to identify 
tor. note signed by mark; witne88' handwriting his handwriting. because of failure of eyesight. 
insufficient, unless note is shown to have exi8ted testified to execution by recollection. and other 
before interest accrued); Tennes8ee: 1850, \\;tnesses testified to due execution; held 
Jones 1:'. Arterburn. 11 Humph. 97. 99 (the sufficient) ; 1806. Taylor. J., in Baker v. 
statutory phrase, "if to be found", for con- Blount. 2 Hayw. N. C. 404 (excused). 
tested wiUs. "is not to be construed literally", For illiterate atwater. see ante. § 693. n. 2. 
and covers subsequent incompetency, as ex- § 1317. I 1849. Holmes 1:'. Holloman. 12 
empting production). Mo. 535 (heirs claimed privilege as parties; 

J 1729, Jones v. MB80n, 2 Str. 833 (" BIj if production excused); 1812. Allen II. Allen, 2 
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it is sufficient if it appears otherwise that he will if called exercise his privi. 
lege, should be left to the determination of the trial Court.2 

(b) Where the attester, though n{)t privileged, nevertheless refuses to tes
tify, the proponent should be excused, provided it is made to appear that 
there is no collusion; 3 for there is no reason why the innocent proponent 
should be punished for the witness' fault, especially as the latter's refusal 
may be designed to aid his own or the opponent's interests. 

§ 1318. Same: (11) Documont proved by Registry-Copy. Where a docu· 
ment's execution is allowed to be proved by a certified copy from an official 
registry, the document's execution having been duly authenticated to an 
officer before registration (post, § 1648), the attester of the document need 
not be called.1 This result may be justified on three grounds: (a) The ob· 
ject of the registration system is to provide a convenient and speedy method 
of authenticating a document duly registered (post, § 1648), and among the 
other advantages thus intended to be secured is the freedom from the incon· 
venience of searching for and producing the attesters; (b) Since the original 
document in such a case is not required in such jurisdictions to be produced 
(ante, § 1225), the value of the attester's testimony without the document 
and the original signatures before him would be slight; (c) In those jurisdic. 
tions (ante, § 1290) where the present rule is now by statute confined to docu· 
ments required by law to be attested, the rule cannot apply to documents 
- for example, conveyances required to be authenticated before a notary 
or a registrar by an attesting witness, because that requirement does not 
make attestation an element in the validity of the conveyance, but 

Overt. Tenn. 172 (under St. 1784 nnd 1789. a 
claim of prhilege by an interested witness 
exempts from producing him. even where the 
will is contested). 

J Compare the analogous cases of a pritileged 
document, ante. § 1212. 

'1828. Bomford v. Wilmc. 1 Beatty 252 
(the witness refused to be examined. cven aCter 
attachment for contempt; held, that hand
writing eould be proved only after a hearing in 
which the opponent should ha\'c an oppor. 
tunity to show collusion). 

§ 1318. 1 Canada: 1844. Smith 11. Millidge. 
2 Kcrr N. Br. 408. 413. u1/Ible; United StoIM: 
Federal: 1802. Edmondson 1>. Lovell. 1 Cr. C. 
C. 103; 1892. Paine 1>. Trask. 5 U. S. App. 283. 
288; 1830. Carver to. Jackson. 4 Pet. 1. 82. 
8ef/lblc; Alabama: 1893, Hawkins 1>. Ross. 100 
Ala. 459. 464. 14 So. 278; 1898. Foxworth v. 
Brown. 120 Ala. 59. 24 So. 1; Georoia: 1885. 
Fletcher tI. Horne. 75 Ga. 134, 137; IUinoi8: 
1840. Doc r. Johnson. 3 III. 522. 528; 1848. 
Job 1>. Tebbetts, 10 III. 376. 379 (without any 
other preliminary proof; repudiating the 
contrary • obiter dictum' in 8. c. 9 id. 143. 151) ; 
Ma8lachuBetl.!: 1828. Eaton v. Campbell. 7 
Pick. 10. 12; 1829. Hathaway v. Spooner. 9 
Pick. 23. 25. 8emblc; 1832. Powers v. 
13 Pick. 69. 75 ("where the production of a 

deed is dispensed with and an office copy is 
competent evidence •... the necessity of 
calling them is dispensed with". because the 
witness could not be expected to remember 
wi thout seeing the original); 1854, Com. tI. 

Emery, 2 Gray 80, per Shaw, C. J. (except 
where the original's production is required. 
because in the party's hands as a grantee. 
according to § 1225. ant~); 1870. Samuel tI. 

Borrowscale. 104 Mass. 207. 209; 1872. Gragg 
v. Learned. 100 Mass. 167 (if "not made to 
either party to the action, nor presumed to be 
in the custody of either"; according to § 1225. 
ante); Jfissouri: 1842. Moss t'. Anderson. 7 
Mo. 3S7. 340 (though evidence of identity may 
00 required; and" cases may arise" in which 
a Court might require thc attesting witness) ; 
NevatkJ.: 11\68. Sharon v. Da~id90n. 4 Nev. 416; 
Pennsylvania: 1810. Carkhuff tI. Anderson. 3 
Binn. 4. 7. 10; South Carolina: 1821. Dingle 
tI. Bowman. 1 McC. 177; 1845. MeLeod 'D. 

Rogers, 2 Rich. 19, 22; S. Car. St. 1731. Code 
1922, C. C. P. t§ 716. 717 (quoted ante. 
§ 1290); Vermont: 1827. Williams v. Wether· 
bec, 2 Aik. 329. 335 (herc an original); Wi,,
c07l.8in: 1864. Hinchcliff 1>. Hinman. 18 Wis. 
130. 135. 

Compare also thc statutes cited ante. § 1310. 
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§§ 1285-13211 ATTESTERS NOT AVAILABLE § 1318 

merely provides a lawful mode of authenticating the instrument for regis-
• tratlOn. 

But the principle should not apply to a document merely filed in a public 
office; the contents may be provable without production (ante, § 1218), but 
unless a mode of authentication has been provided by statute as a condition 
precedent to the filing or registration (post, § 1680), it would seem improper 
to dispense with the attester's testimony.:! 

§ 1319. Same: Summary. The foregoing various causes for exempting 
from production of the attester may be grouped under four general heads: 
(a) Cases where the attester cannot be communicated with at all, either 
because he is non-existent, or because his whereabouts or his identity is un
known; (b) cases where, though he can be communicated with, he cannot 
be brought into court; (c) cases where, though he can be brought into court, 
his testimony cannot be obtained; (d) cases where, though his testimony can 
be obtained, other considerations excuse its employment. It does not appear, 
however, that anything turns in practice upon the distinctions between these 
four classes; except that in cases under the second head, as already noted, the 
attester's deposition may be required in lieu of his testimony on the stand. 

(h) "And also authenticate his attestation, unless it is not feasible" 

§ 1320. If the Witness is Una.vaila.ble, must his Signature be proved, or 
does it to prove the Maker's? The question here is, as usuall~· put: 
When the production of the attester is excused because he is unavailable, 
must at least his signature be authenticated, or may the maker's sigr.,ature 
alone be proved, without proving that of the attester? 

The nature of the question, however, can be better understood if we recol
lect, and force into expression in the question, the true significance of proof of 
the attester's signature in such a case. What is it to prove his signature? 
It is in effect to offer in evidence the hearsay statement of the attester. The 
signing of a document in attestation by a witness, whether or not an express 
clause of attestation accompanies the signature, inyolves a statement by the 
attester that the person purporting to be the maker did then execute the docu
ment (post, § 1511). 'fhis extrajudicial statement, expressed or implied, is 
always, when the attester is unavailable, admissible by exception to the Hear
say rule (post, §§ 150[;-1514). The question here is, not merely whether it is 
admissible, but whether it is preferred to any other testimony to the maker's 
execution. It is assumed that the attester is personally unavailable (for one 
of the causes noticed); and that the rule of preference is therefore to that ex
tent disposed of, so that, if nothing more belonged to the rule, use could now 
be made of any competent testimony to proYe the maker's execution. J sit, 
then, further, a part of the rule of Preference that, before thus going to other 
testimony, the attester's hearsay statement must be used? 

, Contra: U!78. Lee v. Wisner. 38 Mich. 82. 87 (bond filed in court). 
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§ 1320 PREFERENCE FOR ATTESTING WITNESS [CHAP. XL 

Stated in this way, the precise and singular nature appears of the supposed 
requirement of proving the attester's signature. That a preference should be 
given to any extrajudicial statement over testimony on the stand under cro:ss
examination is an extraordinary measure, assuming for such a statement a 
value not at all to be attributed ordinarily to such statements. ?\everthe
less, such a preference unquestionably existed as a part of the orthodox com
mon-law rule in England. The preference seems rarely to have been sup
ported by any reason; and the following seems to be the most distinct effort 
to that end: 

1834, TRACY, Sen., in .Tad:son v. Waldron, 13 Wend. 178, 197: "I arknowlcdgc the 
reason of this preference is not at first glance perfectl~· oh\;ous; and that it is not as in
duced some learned judges, \\;t1lOut (l am now satisfied) due reflection, to question the 
v.;sdom of the rule, and by their doubts throw over it a shade of discrcrlit. But ... I 
am persuaded that good reasons may be found for maintaining it, over and above the con
sideration of its being so long settled and acknowledged. One of them, which strikes me 
as very Il!lparent and forcible, is the greater risk a person incurs in forging the signatures 
of both ",;tnesses and party than of the party alone; coupled \\;th which consideration 
is the important one that in the suit on the obligation the person whose name was forged 
as the subscribing \\;tness would be a competent \\;tness to prove the forgery of his signa
ture, while a part~· might be compelled to sit silently by (as I have myself v.-itnessed) and see 
an instrument to which he was an uttcr stranger proved by evidence of his handwriting to 
have been executed by him." 

In the United States, the rule was early perceived to have in most instances 
no more than a technical and traditional significance, and a number of Courts, 
believing that " a technical and artificial rule had prevailed over our right 
reason" ,1 refused to accept it, and dcclined to require proof of the attester's 
signature in preference to proof of the maker's. Their 'reasoning was as 
follows: 

1851, TRmlBl.;I.I.. J., in Newsom v. LIMier, 13 III. 175: "Why proof of the handnriting 
of a subscribing witness should be better evidcnce of the execution of an instrument than 
that of the ohligor is not very apparent, and the attempts to give a reason have not in my 
judgment been very satisfactory. . .. [Stating the argument of Senator Tracy, quoted 
mpra, as to forgery,] No one can doubt that proof of the handwriting of both the subscrib
ing \\itnes5 and party would be more satisfactory than that of either one. But tlus is a 
begging of the question, which is not whether a person would incur greater risk in forging 
the sign:l.ture of both witness and party than of the party alone. . .. Surely a person 
would incur no greater risk in forging his [the \\itness'J signature than that of the party .... 
Another reason given for the rule is that the witnesses who subscribe at the time of the 
execution are agreed upon by the partiE'S to be the only \\;tncsses to prove it, which, in the 
language of the Supreme Court of New York, ... is an absurdity. . .. Proof of the 
hand\\Titing of the grantor to a deed furnishes altogether more satisfactory evidence of its 
execution than would proof of the hand\\Titing of the subscribing \\;tness. When the at
testing witness cannot be had, the law requires the next best evidence, which means the next 
best evidence of those facts to whieh the attesting witness if present would be caIled upon 
to testify," that is, not merely that he signed the paper as a \\;tness, but that the party 
executed the instrument. It is difficult to aecount for the :lignature of a part~· to a writing 
whieh he did not execute; but it is easy to imagine how a forged instrument might be 

§ 1320. 11849. Lumpkin. J., in Watt ~. Kilburn, 6 Ga. 356.358. 
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established against him when it is only necessary to procure the name of a person as a sub
scribing witness to such an instrument. and then estahlish it by proof of the handwriting 
of the v.itness." 

1895, ATK1NSO~, J., in McVicker v. Conlde, 96 Ga. 584. 5()2. 24 S. E. 23: "The real 
question, then, upon the execution of a deed being as to the actual signing thy the maker). 
the primary inquiry should be as to the fact. . .. [The witnesses' hand'l\'1'iting] might be 
proven beyond controversy, and still the deed be a forgery; for. while the persons alleged 
to 00 subscribing \\;tnesses may have signed the paper. that does not. except by inference. 
connect the alleged maker with the transaction, nor other\\;se establish the execution of 
the deed by him. H. however. on the other hand, it be shown that the alleged maker in 
fact signed the identical paper offered in evidence, such evidence not only establishes 
the execution of the instrument. but like\\;se connects the maker directly with the trans
action to which it relates. In the former case, the fact of execution would be established 
by inference onl~'; in the latter. by direct evidence. and who 'l\ill question that a rule is 
purely artificial and arhitrary which makes the former of higher proof than the latter?" 

In order to ascertain the state of the law in the various jurisdictions, the 
following distinctions should be noted: (1) .. So far as concerns documents 
required by law to be attested, i.e. chiefly, 1Vill$, the question is ordinarily of 
little importance, because the attestation has to be authenticated in any case, 
as an element of validity. Furthermore, wherever b~' statutory restriction 
(ante, § 1290) the whole rule preferring the attester is confined to documents 
required bylaw to be attested, the present question disappears from considera
tion in regard to any other attested document; for the attester's signature 
need not be proved at all. Thus, the old contr(lversy would to-day in such 
jurisdictions be of no consequence whatever, were it not for the will-statutes 
next to be mentioned. 

(2) In many jurisdictions, the statuie dealing with proof of wills lays down 
an express rule in regard to the proof of signatures where the attester is un
available. Kow some of these statutes prescribe proof of the signatures 
of" either the testator or the witnesses", " of the witnesses and the testator 
or any of them", and the like. Thus it may arise that, though (as above 
noted) the attester's signature ought to be proved as an element of the 'Va
lidity of the execution, yet under such a statute even this seems to be im
properly dispensed with; and a Court may in this obscure state of things 
fall back upon the common-law rule of the jurisdiction. 

(3) As regards the com.mon-laUl rule itself, the decisions include two classes, 
_. those which require the attester's signature to be pr.oved in preference to 
the maker's and those which do not require it.:! Kow from this question must 

2 The rule on the present subject in the 
v4rious jurisdictions may be gathered from the 
oases and statutes collected below. 

For convenience' sake. the statutell dealing 
with the question of § 1306. anI<' (whether all 
the witnesses' signatures need be proved), and 
the question of § 1513. post (whether the 
maker's or testator's signature must he 
proved). have also been placed here once for 
all, as a single statutory clause usually deals 
wi\a all three pointa: 

ENGLAND: 1796, Barnell~. Trompowsky, 7 
T. R. 265 (witness' signature preferred) ; 

CAl'lADA : New Brumwick: Conso!. St. 
1903, c. 118. § 28, St. 1915, c. 23. § 20 {proof of 
"the handwriting of the witnesses and the 
testator" may be made); Newfoundland: 
Consol. St. 1916. c. 83, § 179 (" If both the 
subscribing witnesses to a \\;U are dead. Or if 
from other circumstances no affidavit can be 
obtained from either of them", other persons 
present at the execution may be resorted to; 
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§ 1320 PREFERENCE FOR ATTESTIKG WITXESS [CaAP. XL 

be discriminated a question arising under a different principle, namelj', 
whether the maker's signature must also be prot·ed, ,i.e. whether the attester's 
if no such person's affidll\it is obtainable. handwriting of the testator and of the 5ubscri1J.. 
affidavit must be obtained "of that fact nnd of ing v.itnesscs or any of t1u~m "); 186{, 
the handwriting of the deceased and the Landers t·. Bolton. 26 Cnl. 393. 411 (wit-
8ubscribing v.itnesses ") ; ness' signature not required; laid down, 
Prince Edward I Bland: St. 18i3. c. 21. § 24 •. after deliberation. as . a general rule'; but 
(quoted arlle. § 1310). this rule might not apply to instruments 

UNITED ST.'T£8: Federal: 1805. Wellford v. which the law requires to be attested by 
Eakin. 1 Cr. C. C. 264 (witness' signature not witnesRes "); 18tH. McMinn tI. O'Connor. 27 
required); 1810, Whann 11. Hall. 2 Cr. C. C. 4. Cal. 238. 245 (same); 1864. McMinn t'. Whelan, 
semble (reQuired); 1830. Walton v. Coulson. 1 2; Cal. :300, :1l0 (same) ; 
McLean 120. 123 (required); 1831. Clarke fl. Colurado.· Compo St. 1921. § 5209 (" in al1 
Courtney. 5 Pet. 319. 344 (same); 1882. cases where anyone or more of the witnesses" 
Stebbins 11. Duncan. 108 U. S. 32. 2 Sup. 313 arc una\'uilable, e\'idence is sHowable "of thc 
(same) ; handwriting of nny such deceased or absent 
Alabama.' Code 1907. § 6185 (" [wills! must be witness as aforesaid. and such other secondary 
proved by one or more of the subscribing wit- evidence as i~ admissible in courts of justicc 
neBses. or if they be dead ... then by Jlroof of genf.'rally to estahlish written contracts gen-
the hand\\Titing of the testator and that of at erally, in similar cases ") ; 
least one of the witnesses to the v.ill"); Columbia (Dist.): Code 1919. §§ 131. 132 
§ 6186 (death. etc.. must be shown. before (quoted ante. § 1310) ; 
proof of "the handwriting of the testator or of Delaware.' Gen. St. 1915. § 3334 (if a witness 
any of the subscribing witnesses" is admis- is unavailable. "proof of the signature of such 
sible); § 4005 (quoted alile. § 1310); ~842. v.itncss shall be sufficient; if that cannot be 
Mardis ~. Shackelford, 4 Ala. 493. 503 (bond; made. then proof of the signature of the 
witness' signature not needed); 11;43. Lazarus testate shall be sufficient "); IlS32. Boyer ~. 
~. Lewii, 5 Ala. 457. 459. 8emble (deed; same; Norris. 1 Harringt. 22 (bill; v.itness· signatUre 
but here one witness was called. though he required); 1836. Jerman v. Hudson. 2 Colo. 
could not recollect delivery); 1850. Cox v. 134 (same; assignment of judgment) ; 
Da,·is. 17 Ala. 714. 717 (deed; same; the Georoia: Rev. C. 1910. § 58.14 (if the witnesses 
rule .. appears to have been ~cttled here ") ; are unavailable. proof of tbe maker's signatUre 
1887. Snider V. Burks, 84 Ala. 53. 56. 4 So. 221> is "primary e\idence"; if that is unavailable. 
(will; same); 1913. Swindall v. Ford. 184 Ala. v.itnesses· handwriting" or other secondary e\i-
137. 63 So. 651 (deed; proof of attestation dence" may be ndmitted); § 3856 (wills: 
required) ; proof "of their signatures and that of the 
Arit01l4.· Re\·. St. 1913. Civ. C. § 751 (the testator". neecssary for wills); 1849. Watt v. 
Court "may admit proof of the handwriting of I{ilburn. i Ga. 356. 358 (witness' signuture a 
the testator. and of the subscribing witnesses. murk only, and therefore" 0. nullity"; maker's 
or any of them ") ; signature sufficient); 1895. McVicker t'. Con-
Arkall8a8: Dig. 1919, § 10517 ("When one of kle. 96 Ga. 584. 585. 24 S. E. 23 (witness' 
the witnesses to such will shall be examined. signature required; rule affirmed as settled; 
and the other witnesses are dead. insane, or but policy doubted by Atkinson. J.); 1896, 
their residence unknown. then Buch proof shall Baker v. Adams. 99 Ga. 135. 25 S. E. 28 
be taken of the handwriting of the testator and (trial held before the statute. 8ulrra; the 
of the witncs8Cs dead. insane. or absent. and \\itnesses deceased; the maker's testimony 
of such other circumstances as would be suffi- admitted by consent); 1898. Stllndback tI. 

cient to pro,'e sucb will on a trial at common Thornton. lOG Ga. 81. 31 S. E. 805 (witness' 
law"); § 10518 ("If it shall appear to the signature not necessary, under the statutes): 
satisfaction of the Court that all the subscrib- 1914. Strickland 11. Babcock Lumber Co .• 
ing witnesses arc dead. insane. or absent. the 142 Ga. 120. 82 S. E. 531 (cited more fully 
Court or clerk shall take and recch'e such proof posl. § 1513, II. 3) ; 
of the handVlTiting of the testator and subscrib- Idaho.' Compo St. 1919. § 7455 (like Cal. C. C. 
ing VlitnesseB to the will. and of such other P. , 1315) ; 
facte and circumstances as would be sufficient IUinou: Rev. St. 1874. C. 148. § 6 (where one 
to pro\'e such will in a trial at law"); 1839. or more v.itnesses are dead. etc .• "it shall be 
Wilson 11. Royston. 2 Ark. 315. 328 (deed; lawful ... to admit proof of the handwriting 
witneSFI' signature required); 1862. Delany t'. of any such deccased. insane. or absent witness, 
Delany. 24 Ark. 7. 11 (not required where wit- as aforesaid. and such other secondary evidence 
ness signed by mark only) ; as is admissible in courts of justice. to establish 
California: C. C. P. 1872. § 1315 (if none arc in written contracts generally ill similar cases"); 
the county. the Court "may admit the testi- 1851. Newsom t·. Luster. 13 Ill. 175 (witneBB' 
many of other v.itnesses". and "as e\idence of signature not required. for instruments not 
the execution. it may admit proof of the required to be attested; quoted supra); 1865. 
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signature alone 8uffices. This assumes that proof has voluntarily been made of 
the attester's signature, and asks whether the maker's additionally is needed. 

Fash t .. Blake. 38 111. 363. 368. semble (deed; 
not required) ; 
Indiana: Burns' Ann. St. 1914. § 3141 (if the 
witnesses are dead. etc .... then by proof of the 
hnndv;riting of the testator or (jf the subscrib
ing v.;tness thereto "); 183S. Bowser v. "'ar,en. 
4 Blackf. 522. 524 (witneSl!' signature re
quired); 1848. Yocum 11. Barnes. S B. Monr. 

• •• 496. 498 (convenant; witness signature not 
required) ; 
Kamas: Gen. St. 1915. § !1769 (if any wit
ness" shall die. be insane. or remove to parts 
unknown". 60 that his testimony .. cannot be 
procured". the COllrt may admit lJroof of the 
handwriting of such witness ... and such other 
secondary e\"idence as is admissible in courts 
of justice to establish written contracts gen
erally in similar ca~es ") ; 
Louisiana: Re\". Ci\·. C. 1920. §§ 164.9. 165<1 
(testaments not acknowledged I~fore a notary; 
signatures of hoth testator and witnesses must 
be proved; quoted in full posl. §§ 2050. 2051) ; 
1832. Barfield 1.'. Hewlett. 4 La. 118, 119. 
umble (witness' signature not required); 1845, 
Grand Gulf R. & B. Co. v. Barnca. 12 Rob. 
127. 130 (same) ; 
Maine: 1845. Woodman v. Segar. 12 Shepl. 90. 
93 (not required; but here it was intimated 
that the proof of the witness' handwriting was 
dispensed with merely because he never hud 
been in the Stute und the proof was not acces
sible) ; 
Maryland: Ann. Code 1914. Art. 93. § 353 
(quoted an/e. § 1310); 18M. Keefert'. Zimmer
man. 22 Md. 274. s('mblc (not required in 
certain cases) ; 
MMsuchuselts: 1814, Homer v. 'Yallis. 11 
Mass. 309. 311 (witness' signature not required. 
for document>! not required to be attested); 
1839. Valentine 1'. Piper. 22 Pick. 85 (not 
required; the maker's is .. more direct and 
satisfactory than that of the handwriting of the 
witnesses "); 1851. Gelottt'. Goodspeed. 8 Cush. 
411 (same); 1892. Smith Charities v. Connolly. 
157 Mass. 2i2. 2;6. 31 N. E. 1058 (mortgage; 
same) ; 
Michioan: Compo L. 1915. § 13783 (the Court 
.. may admit proof of the handwriting of the 
testator and of the subscribing ",;tnesses"); 
Minnellota: Gen. St. 1913. § 7269 (if the 
l\itnesses arc not resident. the Court .. may 
admit proof of the handwriting of the testator 
and of the subscribing witncsses ") ; 
Mississippi: Code 1906. § 1991. Hem. § 1656 
(if no witnesses can be produced. then" it may 
be established by proving the handv.Titing of 
the testator. and of the suhscribing v.itnesses 
to the \\;11. or of some of them "); 1838. Downs 
v. Downs. 2 How. 915. 925 (deed; grantor's 
signature and acknowledgment sufficient) ; 
MissouTi: Rev. St. 1919. § 522 (when one 
witneSl! is examined. and the others arc" dead. 

insane, or their residences unknowl:. then such 
proof shall be taken of the handwriting of the 
testator and of the witnesses dead. insane, or 
residences unknown. and of such other circum
stances as would be sufficient to prove such 
will on a trial at COllllllon law"); § 523 (if all 
the witnesses arc dead. ete .• then shUll be taken 
"such proof of the handwriting of the testator 
and subscribin~ witnesses to the will. nnd of 
such other facts and circull1stances as would 
be sufficient to prove such will in a trial at 
law"); neither of these carelessly constnlcted 
sections can be said to be intelligible; both 
evidently misunderstood thl) former Inw; und 
words "common law" und ··Iaw" arc ambigu
ous precisely wherl) (·ertainty WI~~ needed; 
1857, Clardy V. Richardson, 24 Mo. 295. 297, 
semble (deed; witness' signature not required) ; 
Montana: Rev. C. 1921. § 1005 (like Cal. C. 
C. P. § 1315); 
XebrMka: Rev. St. 1921. § 1260 (if none of the 
witnesses arc resident. ete .. the Court .. Dlay 
admit proof of the handwriting of the testator. 
and of the subscribing witnesses") ; 
' ... ·ew Hampshire: 1834. Farnsworth r. Briggs. 
G N. H. 561, 563 (a note; witness' signature 
required; Parker •• J .• agreeing solely on aU
thority. and approving the policy of requiring 
also proof or the grantor's signature); 1848, 
Crum v. Ingnlls. 18 N. H. 613. 61G (possibly 
dispensable. when attestation i~ not required 
by law); 
New Mexico: Annot. St. 1915, § 5878 (if the 
witnesses are not attainnhle. others shall be 
examined" to prove their signatures ") ; 
Xew York: S. C. A. 1920. § 142 (a will "may 
be established" upon proof of the testator's 
and witnesses' handwriting" and also of such 
other circumstances as would be sufficient to 
prove the will upon the trial of an action ") ; 
18:;4, Jackson v. Wuldron. 13 Wend. 178. 183. 
197 (for a senled instrument. the witness' 
signnture required; .. although mnny able 
ju~ges have declared their dissatisfaction with 
the rule". per Walworth. C.; but Tracy. Sen .• 
approved the rule·); 1847. Willson v. Betts, 4 
Den. 201. 209 (sume. applied to a deed) ; 
NOTth Carolina: Con. St. 1919. , 4144. part 
1 (proof of a will •. may be tuken of the hand
writing. both of the testator and of the wit
nl'SS or witnesses so dead". etc.. .. and also 
of such other circumstances as will satisfy" 
of its execution; in all cases where the testator 
executed the v.ill by making his mark, and 
where anyone or more of the subscribing wit-
nesses are dend or reside out of the State or 
nre insane or otherwise incompetent to testify 
it shall not be necessary to prove the band
"Titing of the testator. but proof of the hund
writing of the subscribing witness or witnesees 
80 dead". etc .• shnll suffit'£'); 1795. Jones 1'. 

Blount. 1 lInyw. 238 (gruntor'a signature ob-
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This involves the inquiry what is implied by the attestation, and wheth.er 
proof of it suffices (not whether it is necessar~'), and is elsewhere considered 
(post, § 1513), in dealing with the Hearsay exception for Attesting Witnesses. 
Thus, though the question is there sometimes, in form, whether both must be 
proved, the real inquiry is whether the maker's (not the witness') signature 
must additionally be proved. Courts requiring the maker's also, when the 
attester's is offered, need not be Courts requiring the attester's also if only 
the maker's is offered, though they frequently coincide; Le. a Court might 
conceivably require a party proving the attester's to add the maker's, because 
of the insufficiency of the former (under § 1513; past), while the same Court, 

• 

jected to because tbe signature WIlS not easell
tial and did not import delivery; objection 
repudiated) ; 
North Dakota: Compo L. 1913, § 8644 (the 
Court "may admit the testimony of any com
petent witness respecting tbe execution of the 
will, the capacity of the testator, or other ma
terial fact, and may also admit proof of the 
handwriting of the testator or of a subscribing 
witness and such other e\'idence as is admissi
ble ill courts of justice to establish or disprove 
written can tracts in similar cases!O); § 5890 
(instruments in general; "nor shall it be per
missible to prove such instrument or con
tract in any case by proof of the handwriting 
of said subscribing witness or witnesses as 
the case may be, but in all cases such instru
ment or contract must be proved in the same 
manner as one having no subscribing "itnes.~ 
whatever"); § 8641 (if subscribing witnesses 
arc not produced, the Court may admit 
"proof of the handwriting of tbe testator 
and the subscribing witneases or any of them' ') ; 
Ohio: 1824. Clark D. Boyd, 2 Oh. 280 (57) 
(" under pr .... ')er circumstances . . . either may 
be sufficient 00) ; 
Oklahoma: Compo St. 1921, § 1108 (if the 
subscribing witnesscs are unavailable, the 
Court 00 may admit proof of the hand-writing 
of the testator and of the subscribing witness, 
or any of them 00) ; 
Oregon: Laws 1920, § 784 (00 the handwriting 
of one of them, and that of the party, shall 
be proved ") ; 
Philippine 181. C. C. P. 1901, § 633 (quoted 
ante, § 1310); 
Porto Rico: Rev. St. de C. 1911, §§ 1548-
1557 (00 closed 00 wills; special rules, based on 
tbe Spanish law) ; 
South Carolina: Civ. C. 1922, §§ 5569. 5570 
(for probate in common form. handwriting of 
the testator and the witnesses ,. or any other 
secondary evidence admissible and suffit'ien t by 
tbe rules of the common law"; for solemn 
form, handwriting of the witnesses and the 
testa to!) ; 1803, Taylor 11. Mey~rs, 2 Bay 506, 
1 Brp.v. 245 (under the statute exempting from 
calling witnes.<;cs to notes and bonds. their 
handwriting need not be proved; the Court's 
first opinion, which nlol1a is given in 1 Brev., 

was to the contrary); 1800. Gervais r. Baird, 
2 Brev. 37, semble (witneBB' handwriting not 
needed, under the snme statute); 1821, 
Cornneil D. Buckley, 1 McC. 466 (deed; \\;t
ness' signature required); 1829, Hill D. Hill, 
2 Hill 542. note (deed; proof of maker's 
signature not sufficient); 
South Dakota: fi(>\'. C. 1919, § 3227 (like 
Okl. Compo St. § 1108); 
Texas: Rev. Civ. Stats. 1911, § 3267 (if the 
witnesses arc unavailable, probate may be 
granted "on proof by two witnesses of the band
writin,g of the subscribing witneases thereto. 
and also of the testator if he was able to 
write 00); 1922, Rogers D. Rogers, Tax. -, 
240 S. W. 1104 (R. S. § 3267, applied); 
Utah: Compo L. 1917, § 7572 (like Cal. C. 
C. P. § 1315) ; 
'Vellnont: Gen. L. 1917, § 3221 (will-wit
nesses; if none reside in the State, the testi
mony of "other witnesscs OO mlly be receiwd, 
and the Court "may admit proof of tbe hand
writing of the testntor und of the subscribing 
witnesses, in cases where the names of the 
witnesses arc subscribed to a ct'rtificate stat
ing that the will was esecutt.'<I as required in 
this chapter "); 1858, Sherman t'. Transp. Co., 
31 Vt. 162, 165, 175 (hnndwriting of a grantor, 
sufficient, where the attestation is" not required 
to the operativp. effect of the contract"); 
l'iruinia: 1826, Gilliam r. Perkinson. 4 Rand. 
325 (contract; witness' bnndwriting dispensed 
with where he signs by mark only; semble, in 
other cases also); 1829, Raines 1'. Philip, 1 
Leigh 483 (maker's handwriting can be resorted 
to only wben J>:uof of witness' handwriting is 
unavailable; here, of a lY.lnd); Washinoton; 
St. 1917, Mar. 16, C. 156, Probate Code U 12, 
13 (quoted ante, § 1310) ; 
Wisconsin: Stats. 1919, § 3788 (if the at
testers arc unavailable. the Court may admit 
other testimony to pro\'c sanity .. and the 
execution of the will, Rnd may admit proof 
of his handwriting nnd of the handwritinll 
of the subscribing witness 00) ; 
Wyomino: Camp. St. 1920. § 5714 (quoted 
ante, § 1310); 1907, Boswell ". First NationBl 
BUlIk, 16 Wyo. 161,92 Pac. 624 (not decided; 
cited more fully, allte, § 1312). 
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§§ 1285-1321J SIGNATURES TO BE PROVED § 1320 

under the present principle, might not require the attester's if the maker's 
is offered. Accordingly, so far as such decisions require" both", in the sense 
that the attester's is needed, e\'en when the maker's is offered, they belong 
here; while so far as the~' require" both", in the sense that the maker's is 
needed, even when the attester's is offered, they belong there (post, § 1513). 
Xe\'ertheless, comparison should be made of the two sets of rulings in examin
ing the law upon either point. 

§ 1321. Proof of Signa.ture dispenssd with, ~vh6re not Obtainable. Just as 
the rule of Preference for the attester's testimony on the stand is not enforced • 
where it appears that his testimony cannot be had (allte, § 1308), so also, in 
those jurisdictions where proof of his signature is next preferred, this require
ment is abandoned where it appears that such proof cannot be had. 

(a) The most common instance is that in which testimony to the identity 
of the handwriting cannot by hOllc.~t (l.nd diligent search be obtained. The 
sufficiency of the search ought to he left to the determination of the trial Court; 
the rulings can seldom be taken as binding precedents; it seems generally 
aecepted, however, that the search need not extend out of the jurisdiction.1 

(b) Where the witness has sllbscribed by mark, it may be thought imprac
tieable to attempt to identify it in the same way as handwriting; and it is 
on this ground that a few Courts ha\'e dispensed with such evidence in the 
case of a subscription h:; mark.2 

(c) '''here the attt'sting signature is not to be had for purposes of authen
tication, either by the loss of the document or the illegibility of the writing, 
evidence of the attester's signature is impracticable.3 

§ 1321. I California: 1864. Landers r. Willson r. Betts. 4 Den. 201. 210 (such a pre. 
Bolton, 26 Cal. 393. 409 (attestation and 6umption doubt(!d; here search held sum. 
residence out of the Stute. sufficient to show cient); North Carolina: 1840. McKinder ~. 
non-availability; approving Newsom v. Littlejohn, 1 IrE.'d. 66. 71 (no "precise rule of 
Luster. Ill., infra); 1865. McMinn T. O·Connor. Inw" can be nindE.'; and the trial Court's 
27 Ctil. 238, 245 (same); 1865, McMinn 1'. di~cretion as to the ability to find evidence 
WhE.'lun. 2i ('al. 300. 310 (snme); Illinoi<l: shouH control); Pcn1Uflllrania: 1820. Miller 
1851. Newsom r. Luster. 13 III. 1 i5 (" all that T. Carothers. 6 S. & R. 215, 223 (search held 
can be required in \lny elise is thnt renwJnable Bufficient on the fncts); South Carolina: 1798, 
diligence should be used to procufl' e\·idE.'nce of Hopkins r. De Grnffenreid, 2 Bay 187. 192 
the hafldwriting"; here a l!earch for the wit- (seareh 'to prove the hand of an old woman 
ness in the neighboring State. where the deed "who did not sign her name more thnn once 
WIIS eXE.'cuted. or throughout the former State, probably in 50 years". held not necessary 
was held unnE.'cessary); Indiana: 1838. in t.he present case; here, the grantor's sign~ 
Bowser r. Warren, 4 Blackf. 522. 525 (diligence tIlre); 1839. Dawson T. Dawson, Rice Eq. 243, 
not shown on the facts; mere faet of delivery 254 (proof of witness' handwriting, unavailable 
in Illinois near the border. insuffident to on the facts). 
exempt from search); Kentucky: 1824. Ford 2 See the cases pGS!im cited in § 1320 . 
•. Hale, 1 T. B. Monr. 23 (need not go out of • 1796. Ke~ling •. Ball, Poake Add. Cas. 88 
the State for testimony); Scu' York: 1833, (the \\;tnesses being unknown. proof by the 
!.I'Pherson r. Hathbonc, 11 Wend. 96, 99 maker's admissions was allowed); 1853, R. r. 
(search for c\'idence held sufficient on the St. Giles. 1 E. & B. 426 (Erie, J .. declaring 
facts); 1833. Pellelreau t'. Jackson, 11 Wend. squal'ely that" in no case whatever, where the 
110. 123 (search held insufficient); 1834. instrument is lost and the attesting \\-itness is 
Jackson 1'. Waldron. 13 Wend. liS. 200. 223 d!'ud. clln it be necessary to prove his hund 
(same); lR·!". ~orthro\l r. Wright. 7 Hill writil~g"; Wightman and Crompton, JJ., 
4i6. 485 (n will more thun 30 years (,Id; no mer!'ly holding that proof of the fact of at-
presumption of inability to find handwritin~ testation, and of identity of an attesting person 
witnesses, and Sl'arch h.'ld insufiit'i~nt); IS47. and a dec!'ased person, was in this case equiv-
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§ 1321 PREFERENCE FOR ATTESTING WITNESS [CHAP. XL 

(d) Distinguish the case where the attestation is to be proved as an ele
ment in the validity of the dOC'll1l1ellt; for here (apart from any such express 
statutory exemption as is noted ill the preceding section) the genuineness of 
the attester's signature must somehow be proved, like any other element; 
and if evidence is not offered, the proponent fails, even though it was out of 
his power to obtain it.4 

alent to proof of handwriting of the witness). 
Compare the general principle as to lOBI docu
merit. (ante, § 1314). 

• 1848, Cram r. Ingalls, 18 N. H. 613, 616 

(not excused, 8emble, where instruments are re
Quired by law to be attested); and compare 
§ 1513, post. 

• 



• 
, 

f 

§§ 1325-1339) BOUK 1, PART 11, TITLE I § 1325 

• 

SUB-TITLE II (continued): RULES OF TESTIMONIAL PREFERENCE 

Tone I (continued): PROVISIONAL TESTIMONIAL PREFERENCES 
XLI. 

SUB-TOPlC B: PREFERRED REPORTS OF PRIOR TESTIMONY 

§ 1325. Introductory. 
§ 1326. (a) Magistrate's Report of 

Accused's Statement; General Principle. 
§ 1327. Same: Magistrate's Report not 

required if lost or not taken. 
§ Same: Written Exar'linntion 

IIsable as Memorandum or ns \Vrittcn 
Confession. 

§ 1329. (b) l\lagistratc's or Coroner's 
Report of Witnes.'l' 1'estimonv. 

§ 1330. (c) Report of Testimony at a 
Former Trial. 

§ 1331. (d) Deposition taken 'de bene 
(Issn. ' 

§ 1332. (e) Dying Declarations, and 
other Extra-judicial Statcments. 

SUB-TOPIC C: SUNDRY PREFERRED WITNESSES 

§ 1335. Official Certificates. 
§ 1336. Same: Record or Certificate of 

Marriage or Birth as preferrcd to Other 
Eye-witnesses. 

§ 1337. Same: Official or Certified 
Copies of Documents as preferred to Ex
amined or Sworn Copies. 

§ 1338. Preference of Copy-Witness to 
Recollection-Witness. 

§ 1339. Sundry Preferences for Eye
witnesses and other Non-Official Witnesses 
(Writer of a Document, to prove Forgery; 
Bank President or Cnshier, to prove Coun
terfeiting; Surveyor, to prove Boundary; 
Ship's Log-Book; etc.). 

Sub-topic B: PREFERRED REPORTS OF PRIOR TESTIMONY 

§ 1325. Introductory. As another exception to the general principle 
(ante, § 1286) that no classes of witnesses are preferred in our law, there is 
a well-established doctrine preferring a certain kind of witness in proving 
the terms oj another person's testimony delivered inJra-judicially prior to the 
trial in wRich it is offered. In determining the scope of this doctrine it is 
necessary to discriminate between five different sorts of prior testimony, 
(a) the examination of an accused person before a committing magistrate,· 
(b) the examination of a witness before a committing magistrate, a coroner, 
or the like, (c) the testimony of a witness at a former trial, (d) the deposition 
of a witness taken 'de bene esse' before an official for the purposes of the 
present trial, (e) dying declarations, or other statements admissible under 
Hearsay exceptions .. 

§ 1326. (a) s Report of Accused's Statement; General Prin-
ciple. The theory here is that, since the magistrate is required by law to 
take down in writing the statement of the accused, the written report thus 
made at the time is preferred to mere oral (or recollection) testimony of the 
terms of the statement; i.e. the nfficial report is preferred not onl~· to the 
recollection of any ordinary hearer but even to the recollection of the magis
trate himself : 
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§ 1326 RULES OF PREFERENCE [CHAP. XLI 

li22, EYRE, .J.. in R. \'. Rrn.,on, 16 1I0\\". St. Tr. 3.'i: "That which is set down in writ· 
ing, if it be an examination taken in "Titing or a prisoner berore a justice of the peace, you 
cannot give evidence of that examination 'viva voce', unless the examination be lost." 

Ante 1726, Chief Baron GILm;uT, Evidence, 59: "What is reduced to "Titing by an 
officer sworn to that purpose, from the very mouth or the witness, is or more credit than 
what a ~tander-by retains in memory of the same oath; for the images or things decay in 
the memory, by the perpetual change or appearances, but what is reduced to '\Titing con
tinues constantly the same." 

1839, PARKE, u., in Leach v. Simpson, 5 M. & W. 309, 312: "The written deposition is 
the best evidence of what was said, and IJlU~t first be produced berore you can inquire by 
other means as to what passed on the occasion." 

1850, WILDE, C. J., R. \'. Christopher, 2 C. & K. 994, Hloo, 4 Cox Cr. 81: "The reason 
why a deposition is the primary evidence of what passes before the magistrate is that the 
Jaw casts a duty on thl' magistrate of taking down what the witnesses say, and the pre
sumption is that he has done it. And therefore that which he so does becomes the best 
evidence. " 

Considering the easy accessibility of the testimony thus preferred, and the 
slightness of the burden imposed in preferring it (ante, § 1286), the rule may 
be regarded as a sound one. 

But it will be noticed that it rests on twu assumptions, first, that the 
written report contains the cniircty of what was said, and, secondly, that the 
report was made in pllrsuance uf an official duty expressly imposed by law.1 

§ 1326. 1 The following Jist of statutes 
includes also those affecting other kinds of 
testimony, and will be from time to time 
referred to in the ensuing §§ 1327-1332. 1349; 
it is probably not complete as to some kinds 
of judicial proceedings: 

ENGLAND: 1554, S·t. 1 &: 2 P. & M. c. 13. 
t 4 (" Justices of the peace . . . shall before 
any bailment or mainprise take the examina
tion of the said prisoner and the informa
tion of them that bring him, . . . and the 
same or as much us may be material thereof to 
prove the felony, shall be put in writing before 
they make the bailment"'); 1555, St. 2 &: 3 P. 
& M. c. 10 ("The said justice or justices, be
fore he or they shall commit or send such pris
oner to ward. shall take the like examination 
of the prisoner and the information of those 
who bring him. and shall put the same in writ
ing within two days after the said examina
tion"); 1826, St. 7 Geo. IV, c. 64. § 2 (the 
justice shall take the examination of the pris
oner "and the information upon oath of those 
who shall know the facts and circumstances of 
the case, and shall put the same. or as much 
thereof as shall be materia\, into "Titing"); 
1849. St. 11 &: 12 Vict. c. 42. § 17 (the justices 
shall" take the statement on oath" of the wit
nesses, and "shall put the same into writing", 
and cause the witnesses to sign these deposi
tions); § 18 (the justice shall read these depo
sitions to the accused and ask him whether 
he \\;shes to say anything in answer. "and 
whatever the prisoner shall then say in answer 
thereto shall be taken down ill writing and 
read over to him and shall be siltned by the 

said justices"; provided that nothing herein 
shall prevent the prosl'cution from introduc
ing .. any admi:lsion or confession or other 
statement of the person aN'uslld or charged. 
made at any time. which by law would be 
admissible as evidence against sllch person"; 
{or other parts of this statute. sec the quotation 
ante, § 848. 

C.\NADA: Dom. R. S. 1900. c. 146, Cr. C. 
§ 682 (the testimony befort? a committing 
magistrate "shall be taken down in writing 
in the form of u deposition"'); § 684 (" what
e\'er the accused then says in answer thereto 
(the magistrate's warning! shall be taken down 
in writing'"); N. Sc. Re\·. St. 1900, c. 36. § 5 
(the coroner "shall reduce the Htatement 00 

oath of any ,,;tness to writing"'); c. 100. § 121 
(similar. for prosecutions for illegal sale of 
liquor). 

US/TED STATES: Federal: § 6306 (io 
U. S. consular courts. "in all cases. criminal 
and ch'iI, the evidence shall be taken down 
in writing ") ; 
Jtlabama: Code 1907. § 7600 (committing 
magistrate must reduce tl'stimony to writing); 
Alaska: Compo L. 1013. §§ 2420. 2424 (like 
Or. Laws 1920. §§ 1785. 1789; §§ 2382. 
2444. 2447. 2480 (like Or. Laws 1020, §§ 1736, 
1810. 18-10) ; 
Arizona: Re\·. St. 1913. P. C. §§ 881 (ex· 
amination of witnesses before the magistrate 
.. must be f(·ducl'd to writing as a deposition" 
in homicide. and in other cases on demand 
of the prosecuting attorney; the certified 
report "shall he' prima facie' a correct state
ment of such testimony'"); 
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§§ 1325-13391 REPORTS OF PRIOR TESTIMONY § 1326 

(1) As to the first requirement, its non-fulfilment would perhaps not affect 
the propriet~· of the present rule of mere preference so mueh as the propriety 

Arkamas: Dig. Illl!J. § 2930 (committing 
magistrate in his minutes shall" make a gen
eral statement of the substance of what was 
pro\,ed "); § 1581 (testimony before coronl'r of 
suspected person!! •. may be . . . reduced to 
writing"); § 1582 ("the testimony of each wit
ntss. if material. shall be redUCl'd to v,Titing ") ; 
California: P. C. 1872. § 702 (threatened 
offence; the magistrate .. must take thl'ir 
depositions in writing" of the informer and hi" 
";tnl's~l'~); § iU4 (if the charge is contro\"('rtl'd 
"the e\;delu:c mU8t he reduced to writing and 
~ubscrihed hy ihe witnesses"); § 869 (in cases 
of homidde. before the committing magistrate. 
"the te~timony of each witnesH , , . must be 
rrduped to writ.ing; and in other cases. upon 
the demand of th!) prosecuting attorney. or the 
defendant., or his counsel"; it must be .. cor
rected or add I'd to until it conforms to what he 
[thl' witness) declares is the truth": ""hen 
taken in shorthand and transcribed and "certi
fied a~ being a correct statement of such tl'sti
mony", it .. shall he 'prinHL fade' a corn'ct 
statement of such te~timony and proceed
ings"); § 1545 (testimony before coroner must 
be reduced to writing" by him or und('r his 
direction "); § 1539 (testimollY before magis
trate on sl'arch-warrant " must he rl'cluced to 
niting." as in P. C. § 8(9); § 1811 (on infor
mation laid, magistrate must take witnesses' 
depositions in writing) : 
Colorado: Compo St. 1921. § 62!li) (examina
tion of complainant and nccused in bastardy 
"shall be taken down in writing"); § SiSO 
(testimony before coroner" shall be reduced to 
wwnriting ") ; 
Columbia (Dist.): Code 1919, § 194 (for the 
roroner, "it shall be his dutv ... to reduce • 

the testimony of the witn!)ss to writing") ; 
Connecticllt: Gen. St. 1915, § 233 (coroner 
"shall reduce to wri ting" the testimony be
fore him) ; 
Delaware: He\,. St. 1915, § 1350 (coroner: 
te!timony of each l'o;tness "if matl'rial, shall 
be reduced to l'oTiting" and signeci; voluntary 
eXllminati'Jn of ,usperted person shall .. be re
duced to writing" and Ri::ned by him if wi1ling) : 
i 3971 (committing magistrate shall reduce to 
writing the \'oluntnry exnmil1l1tion of accused. 
in cases of felony; he shall also reduce the 
witness' testimony to writing, "if material", 
and have it signed) ; 
Florr'da: Re\,. G. S. 1919, § 6198 (at coroner's 
inquest. "the e\;dence of such witnes..«cs shall 
be in l'oTiting, subscribed by him or her ") ; 
Georgia: p, C. 1910, § 935 (defendant's state
ment; "it shall be the duty of the Court to 
reduce it to writing"); § 936 (in felony charge, 
"the Court shall cnuse an abstract of all the 
e\'idence to be made and returned "); § la47 
(coroner "shall commit to writing the sub
stance of the testimony") ; 

Hawaii: Rev. L. 1915, § 3701 (testimony at an 
inquest" shall be reduced to writing by the 
Coroner or some other person by his direc
tion "); § 1087 (e\;dence on committal of 
insane person shall be reduced to writing); 
§ 2308 (district mugistra tes shall preser\,e in 
writing "the substance of the testimony" 
taken) ; . 
Idaho: Comp, St. 1919, § 11314 (t('stimonY at 
coroner's inquest "must be redu"ed to writ
ing"); § 8754 (before committing magistrate. 
testimony "must be reduced to writing, as a 
deposition "); § 8633 (testimony on informa
tion of threatl'ned offence" must be reduced t.o 
writing "); § 8i09 (information he fore magis
trate; he" must" take witness' "depositions 
• .. It) 
III wtlting ; 
Illinois: Rc\,. St. 1874, C. at!, §§ a20, :348 
(complaint to magistrate shall be reduced to 
"Titing); r.. :32. § 1~ (coroner is to have testi
mony of each witness" written out and signed 
by said witnel'S "); Ill. St. 1907, May 17, p. 213 
(re-cnacting this part of c, 32, § 18. supra) : 
Indiana: Burns' Ann. St. 1914. § 1019 (justice 
must reduct' t.o writing the woman's examina
tion in bastardy); § 9440 (coroner shall reduce 
t.o "Titing "all testimony") : 
Iowa: Hc\·. Code, 1897, § 32 HI (testimony 
hefote coroner ~hnll be reduced to writing): 
§ 91S1 (committing magistrate "shall" cause 
the" 8ubstllllCI' of the testimony" to be writtcn 
out): § 91!JS (when defendant waives examina
tion. maglstfiltc .. shall take the evidence in 
writing of the Statc's witnesses". on count~· 
attorney', demand) : 
Kan"as: Gen. St. 1915. § i960 (committing 
mngiRtrnte shall reduce te5timony to writing 
"whell he shall think it necessury"): § 260i 
(testimollY befote ~oroncr "shall be reduced to 
writing"); ib. § 5120 (bastardy; justice shall 
reduct' to writing the mother's tl'stimony): 
§ 11 764 (,,;II-prolmte testimony "shall bc re
duced to writing ") : 
Kelltucky: Stats. lUI5, § 530 (coroncr shall 
"commit to writing the substance of thc e\'i
d(mcc"): C. Cr. P. § 64 (committing magis
trat!) shall in his minutes state the suhstance of 
thl' testimony) : 
Louisiana: Re\'. C'h'. C. 1920. § 662 (tcstimony 
at coroner's inquest "shall be rt'duced to 
writing "); R. S. 18iO, § 1010 (preliminary 
f'xaminations of accused; magistrate's duty is 
"to reduce to writing" the statl'ments of ac
~used and of witnesses) ; 
Maine: Rc\,. St. 1916. c. 141. § 5 (testimony at 
inquest .. shall be reduced to writing anrl 
signed "): C. 135, § 12 (at preliminary examina· 
tion, magistrate may redu('e to writing and 
han> signed any witness' testilllony, "when he 
thinks it ncces;;ar." ") ; 
Massachus .. lIs: GI'II. L. 19:!O. r·. :!i6. § 40 
(committing Dlagistrate; witness' testimony 

997 



§ 1326 RULES OF PREFERENCE [CHAP. XLI 

of the rule of the conclusiveness of the report (post, § 1349). Moreover, 
although the statutes do not in all cases expressly require the whole to be 
is to be reduced to writing. undo if the Court 
requires. to be signed by witness); e. as. § 11 
(inquests; in certain clMlles of cases. the 
magistrate "shaH cause a verbatim !'('port of 
the e\idence to be made "); c. 148. ~ 4 (State 
fire marshal shaH reduce examinations to 
writing) ; 
Michigan: Compo L. l!Jl5. § 15628 (magistrate 
I'xamining complainant shall "reduce such 
examination to writing"); § 15650 (testimony 
he fore justice at an inquest" 8h'LH be reduced to 
writing"); § 15680 (testimony before com
mitling magistrate" shaH be reduced to writ
ing ") ; 
Jfilllle.~vta: Gen. St. 1913. § 1000 (testimony 
hefore coroner" shall he redm'ed tn writing ") ; 
§ 9082 (testimony before committing magis
trate shall be reciu~ed to writing); § 3215 
(bastardy; examination shaH he reduced to 
writing) ; 
Mu,sissippi: Code 1906. § S88. Hem. § 4055 
(coroner" shall put in writing so much of the 
e .. iden~e gh'en to the jury before him as shall 
be material") ; 
MM80tlri: Hev. St. 1919. § 3825 ("in cases of 
homicide. but in no other". the e\'idence before 
n committing magistrate" shnll be reduced to 
writing"); § 52-1 (testimony of probnte in sup
port of will "shaH he reduced to writing ") ; 
§ 5929 (testimony beforo coroner "shaH be 
taken down in writing ") ; 
Montana: He\'. C. 1921. §§ 11638. 117S:J 
(like Cal. P. C. §§ ,OZ. 8(9); § 12386 (testi
mOll\' before coroner ,. must be reduced to 

• 
writing") ; 
N et'ruJa: He\·. L. 1IH2, §§ 69:30. 6977. (i9S2. 
6097 (\'arious prO\isions for testimony before 

• • • n ('ommlttlllg mnglstr\lte); 
;VCtl) Hampshire: Pub. St. ISg1. ". 252, § 7 
(testimonY "may be redu~ed to writing by 
the magistrule. or under his direction. when 
he depms it ne('CHSary. and shall be signcd by 
the witne:ls"); §§ S. !I (magistrnte "may 
take the examinntion in \\Titing of the ac~ 
~u~l'd person" where the ('usc requires it, "if 
the accused after lwing cautioned conscnt.~ 
therf'to"; the caution warning him that " the 
quc"tion8 and answers will he written and pre
F('f\'ed and may be evidence upon his trial"). 
... 26:!. § 12 (testimony h,·fore coroner "shall 
he drawll up in writing and suhs~rihed ") ; 
St .. 1905. C'. no. amending St. 1903. ~. 134 
(the tC'~lim()ny hefore n medical referee [18 

,'orrJnl'r .. ~hall be reduced to writing"); 
.vew Jrr"cy: Compo St. I!JIO. Coroners § 14 
Ithe coroner "shall put in writing the effect 
or so much of the e\'iden~e gh'('n to the jury 
ht'fore him as shall be Illaterial ") ; 
.'{C'lJ) Mexico: AllliOt. St. 1915. § 3261 (m,lgis
trate committing" llny criminal case"; testi
lIlony is to be "reduced to writing" b.;· stenog
rapher for transmission to grand jury); § 5!;78 

(testimony of will witnesses shall be "reduced 
to writing") ; 
New York: C. Cr. P. 1881. § 87 (testimony 
before magistrate must "be reduced to writ,. 
ing" and subscribed); § 778 (testimony 
before coroner "must be reduced to writing" 
by him); § 20-1 (testimony before committing 
magistrate must be reduced to writing and 
subscribed) ; 
North Carolina: Con. St. 1919. § 4563 (testi
mony of accused before magistrate "shall ~ 
reduccd to "Titing "); § 4560 (same for wit
nesses) ; 
North Dakota: Compo L. 1913, § 10·Ut 
(threatened offenccs; cvidence before magis
trnte "must on demand of the defendant he 
reduced to writing"); § 3416 (testimony 
before coroner" must be reduced to writing "); 
§ 1060S (on demand of State or defendant. 
"all the testimony in the case must be reduced • 
to writing" as depositions, or by stcnogrnphcr 
if both parties consent) ; 
Ohio: Gen. Code Ann. 1921, § 12112 (mag· 
istrnte is to reduce to writing testimony of 
bastsrdy complainant); § 10677 (snme for 
proceedings against one embezzling decedent's 
property); § 2856 (the testimony before the 
coroner "shnll he reduced to \\Titing ") ; 
Oklahoma: Compo St. 1921. § 2365 (threat
ened offence; e\'idence must "on demand 
of the defendant be reduced to writing"); 
§ 2492 (before committing magistrate, on 
defendant's demand "all the testimony in 
the case must he reduced to writing in the 
form of depositions "); § 1106 (testimony of 
suhscribing \\;tnesses to \\ill "must be reduced 
to \\Titin~"); § 1122 (so also for \\itnesscs to 
lost or destroyed will); § 739 (so also for ex
amination of insolvent debtor); § 5876 (testi
mony hefore coroner" shall be reduced to "Tit
ing") ; 
Oregoll: Laws 1920. § 1785 (statement of 
defendant hefore committing magistrate" must 
be reduced to writing "); § 1789 (testimony of 
witnesses "need not be reduccd to writing". 
except that. depositions are taken at time of 
('omplaint made); §§ 1736, 1810 (complaint 
must he redu(,ed to wri ting and \\; tnesses' dep
ositions taken); § 1840 (testimony before 
('oroner "must be reduced to writing"); 
Pcnn''1Ilronia: St. 1869. Apr. 17. § 4. Dig. 
1920, § 10948. Fires (testimony of witnesses 
at fire inquest" shall be reduced to writing "); 
Rhode Island: Gen. L. 1909, C. 356. § 17 
(coroner "shull cause the testimony to be 
reduced to writing" and subscribed); 
South CaroJilla: C. Cr. P. 1922. § 1035 (the. 
coroner is to take testimony of '\\itnesscs in 
writing; ; 
South Dakota: He\·. C. 1919. § 4476 (like 
~. D. Compo L. § 1(411); § 3228 (at a 
will-probate. "the testimollY of each witness. 
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taken down, it is also true that the original English statutes under which the 
rule grew up did not require the whole to be taken. 

(2) As to the second requirement, it is clear that there is no general prin
ciple in the law of Evidence which makes an official report a preferred testi
mony to the facts reported (antc, § 1286). On the contrary, the official duty 
leading to the report is merely that which suffices to make the report admis
sible at all, under an exception to the Hearsay rule (post, § 1632), instead of 
calling the reporter to the stand; the fact of an official dut,Y barely suffices 
to secure admissibility, and cannot be thought in itself and in general to go 
so far as to create a preference. While it ma~: be conceded, then, that the 
preference for the magistrate's report is in the specific instance a satisfactory 
rule, this result is to be regarded as an exceptional and unusual step, taken 
solely because of the official duty requiring the report; and therefore 
it is at least necessary that such an official duty should be eXl>ressl~' 
imposed by law. A report made merely b~' custom, or casually, and not 
under such a statutory duty, is not to be accorded such a preference. 

reduced to writing and 5ign~d by him, shall ~ 
taken "): § 4619 (testimolW on search-war
rant proceedings must be reduced to writing) : 
§ 10184 (testimony before coroner .. shall be 
reduced to writing"); § 4504 (complaint 
to magistrat\!; testimony "shnll be rcduccd 
to writing"); § 45i5 (prI'liminnry examina
tion; on demand of defendunt, .. all the tes
timony in the cuse must be reduced to writ
ing ") ; 
Tennessee: Shannon's Code 1916, §§ i01i. 
i021 (accused's statement to be taken in writing 
by magistrate, und signed by accused or refusal 
noted; witness' testimony to be taken in writ
ing by magistrate or under his direction. and 
signed by witness) ; 
Texas: Re\,. Ci\', Stats. 1911, §§ 32;:J, 32i4 
(testimony on will-probato "shall he com
mitted to writing"); Re\,. C. Cr. P. 1911, 
§ 295 (accused's statement beforl' magistrate 
"shall be reduced to writing"); § aDO (the 
witnesses' testimony also" shall be rcduced to 
writing ") ; § 976 (justice of the peace ex
amining witness for disclosure of ('rime .. shall 
reduce said statements to writing"); § lOli5 
(testimony at coroner's inquest .. shall be re
duced to writing "); § 1086 (so also at fire 
inquest) ; 
Utah: Compo L. 1917, § 8568 (threatened 
injury; magistrate .. may take their deposi
tions in \\Titing" of eomplainant and his 
v.;tnesscs) ; § 1>573 (on the hearing, .. the 
e\;dence, on demand of the person complained 
of, must be redueed to writing ") ; § 8i50 
(preliminary examination; like CuI. P. C. 
§ 869, omitting .. Of the defend'U1t Of his 
counsel"); § 3228 (coroner" may require tIl(' 
testimony to he written "): § ion (te~tilll()IlY 
at will-probate "shall bt, redu('cd to writ
ing ") ; 

§§ 25il. 6613, UU17 
• 

l'ermo1lt: Gen. L. 1917. 

(justices in criminal cases and inquests "shall 
take in \\Titing the suhstances" of the testi
mony; at inquest by county or municipal 
judge, "a stenographer ... shall take and 
transcribe the testimony"); 
l'"ir!} ill ia : Code 1919, § 4844 (committing 
magistrate may reduce testimony to writing 
if he "deems it pfoper"); § 4810 (coroner 
"shall" reduce testimony to writing); 
West l'iroi1lia: Code 1914. c. 154, § " (testi
mony I>l'fore coroner" shall he reduced to writ
ing" and subscribed); c. 156. § 14 (testimony 
hefore committing justice shall be, "when the 
justice deems it pfoper or the accused shall 
desirl' it"); 
Washington: R. & B. Code 1900, § 1a02 
(" all the testimony adduced in support of the 
will [at probate) shall be reduced to writing, 
signed by the witnesses. and certified b~' the 
judge of the court"; so also § 1a14); § 1938 
(threatened offence; magistrate shall reduce 
testimony to writing): § 1953 (preliminar~' 
examination ; testimon~' .. shlill be reduced 
to writing hy the magistrate, or under his 
direetion, when he shall think it necessary"); 
§ 1962 ('\\;tness before magistrate. recogniz
ing for appearance; magistrate .. shall im
mediately take the deposition of such wit
ness"); § 4019 (testimony before coroner 
"shull be reduced to writing" "in all cases 
where murder or manslaughter is supposed to 
have been committed ") ; 
Wisconsin: Stats. 1919, § 4790 (testimony 
before committing magistrate "shall be re
duced to writing ") ; § 4818 (threatened 
offence; magistrate shall "reduce such com
plaint t{) writing"); § 4872 (testimony ~
fore coroner "shall he reduced to '\\Titing ") ; 
WyomillO: Compo St. 1920, § 1534 (testi
lllony ~fore coroner "shall be reduced to 
wri ting "). 
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The terms of the statutes in the various juri!\dictions have therefore to be 
• 

kept in mind. 
This rule of preference, then, though not conceived in England until the 

second century following the enactment of the earliest statute requiring the 
magistrate's report in writing,2 has long been there established.3 In the 
United States, it seems to be generally accepted (with variances) wherever 
a statute makes it the magistrate's duty to report the statement in 
writing.4 

Whether the report is conclusive, i.e. may be shown to be erroneous or in
complete, is a question dealt with elsewhere (post, § 1349). 

§ 1327. Same: Report not required if lost or not taken. 
The notion of conditionally preferred testimony (ante, § 1286) is that it 
must be used before any other, if it can be. Hence, if the preferred testi
mony is unavailable, either bemuse it is lost or otherwise inaccessible, or 
because it never existed, the requirement of its use ceases. The magistrate's 
report, then, is not required, and any other testimon~; to what was said ma:' 
be used, if the magistrate's report is lpst or otherwise inaccessible,l or if it 
was irregularly taken so as to be inadmissible,2 or if it was never taken in 

• Tbe doctrine first appears about 1720, in tho Texas: 1902. Grimsinger v. State, 44 Tex. Cr. 
time of R. I). Reason and of Gilbert's treatise, 1,69 S. W. 58:3 (confession reduced to writing 
quoted 8Upra; before that time the magistrate by the clerk of the grand jurors; writing not 
eamil on the stand and testifit'd orally, usually required to be put in). 
referring to his notes of the examination; for Sec also the cases in the ensuing sections, 
example: 1679, Green's Trial, 7 How. St. Tr. where the doctrine is assumed to exist; and 
159, 192, 194 (the officer taking the e:camina- also the cases requiring the written examina-
tion testifies to the utterances without reading tion t{) be produced in proving an inconsistent 
the examination); 1682, Coningsmark's Trial, statement to impeach the accused's lc.,limollll 
!l How. St. Tr. 1,23 (same; though the written (ante, §§ 1262, 12(3). 
examinations were in Court). It has been sometimes improperly preferred 

• See the ea.."Cs cited in tho ensuing sections. where no slalulory duly exists; 18i9, State r. 
Compare the comments of Mr. Gulson, in Branham, 1:3 S. C. 389, 396 (deposition of ac-
his treatise cited 1)081, § 1349, n. 1. cuscd, taken without statutory authority; 

• Alabama: 1910, Da\;s v. State, 168 Ala. writing must be produced as preferred testi-
53, 52 So. 939 (ornl testimony not admis.~ible, mony," where there was no obstacle "). But 
unless magistrate's report is accounted for); see this case expluincd posl, § 1328. 
Conneclicut: 1792, Benedict r. Nichols, 1 Root The magistrate, if it is his duty, is presumed 
434 (defendant's examination on oath touch- to have made a written report: posl, § 1327. 
ing possession of deceased's effects; being § 13117. I R. v. Reason, quoted arlie, § 1:326 ; 
"officially taken", it was "not to be proved and the citutions in the next section; and the 
by parol testimony"); Geuroia: 1896, Leggett following cases: 1898, R. r. Troop, 30 N. Sc. 
r. State, 97 Ga. 426, 24 S. E. 165 (magistrate's 339 (witness' contradictory testimony at the 
report of accused's testimony, preferred to preliminary hearing. allowed to be proved by 
oral c\idence); lIfississipui: 18i4. Wright v. one present, the magistrate's repnrt being lost; 
State, 50 Miss. 3:J2 {written examination by good opinion by Henry, J.; two judgcs thought 
justice must be used); New York: 1835, that its loss was immaterial); 1901. Marx v. 
People v. White, 14 Wend. Ill, 123 (statements Hart, 166 Mo. 503, 66 S. W. 260 (statements of 
at examination not orally provable, unless the opponent, at the time of taking his deposi-
the examination was never reduced to writing) ; tion, admitted, the deposition being lost). 
1836, People r. Moore, 15 Wend. 419, 421, • 1791, Lambe's Case, 2 Leach Cr. L. 3d ed. 
lIemble (deposition must be produced. if taken) ; 625 (quoted in the next section); 1829, R. v. 
Porlo Rico: 1911, People v. Flores. 17 P. It. Hayman, M. & M. 403; 1838, R. t'. Wilkinson, 
166 (notes by district attorney's clerk, not 9 C. & P. 662 (other evidence of a defendant's 
required to be used); Soulh Carolina: 1909, statement admitted, where a magistrate had 
State v. Winter, 83 S. C. 15:3. 65 S. E. 209; merely rcturned a ~ubseCJuent memorandum 
Tennessee: 1853, Alfred 1>. Anthony. 2 Swan noting that the defendant had said nothing); 
581, 590 (magistrate's writing preferred); 184:3, Jeans v. Whcedon, 2 Moo. & Rob. 486. 
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writing at all.3 But the party wishing to use such other testimony must 
show that the preferred testimony is unavailable; for, if a law imposed a 
duty for the magistrate to report in writing, it is properly assumed that the 
magistrate performed his dutr and that such a report exists.4 

§ 1328. Sa.me: Written Enmjnation usable as Memorandum or as Written 
Confession. If the magistrate's written report is inadmissible as such, be
cause not taken regularly under the statute, it may still be employed in other 
aspects. 

(1) It may be referred to by the magistrate as refreshing his present memory 
or as a record of his past recollection (ante, §§ 73i, i61): 

1i22, PRATT, C. J., in Layer's Trial, 16 How. St. Tr. 214: "Your objection would prevail 
if they were going to read a confession as c\;dence which was neither read to him nor signed 
by him. But if therc is no examination reduced into \\Titing ~d signed by the party, the 
consequence of that is that the 'I\;tness is at liberty to give an account of what was said, 
and he may look to his notes to refresh his memory. . .. You say there is no precedent 
for it j for God's sake, recollect yourself j it is every day donc at the Old Bailey j if a per
son conIesseth and it be not in "Titing, they do pro\'e his confession' \'iva voce.'" t 

(2) It may have been orally acl.:nowledged by the accllsed to be correct, after 
it was read oyer to him, and ma~' thus be receivable, not as the magistrate's 
report of the accused's statement, but as the statement itself in writing; an 
oral acknowledgment and adoption of its terms being the same in effect as a 
signing of it, In such a case, if the writing is produced, it is not as the pre
ferred magistrate's report, but as the confession itself made in writing: 

1i91, GROSE, J" in Lambe's Case, 2 Leach Cr. L. 3d ed. 625, 630 (an examination before 
a magistrate reduccd to \\Titing, hut not signed by magistrate or accused, but orally ac
knowledged by the latter to be true when read over to him by the clerk): "The intention 
of the Legislature in passing the statute is clear and ob\;ous. Its only object is to enable 
Justices of the Peace to take such information and to transmit what passes before the com-

• Enuland: 1722, Layer's Trial, 16 How. St. 347 (as also in Hinxman's Case and Fisher's 
Tr. 214 (quoted in the next section); U. S. Case. cited in a note); IS30, R. r. Hollings-
California: 1910, People I). Luis, 158 Cal. 285, head, 4 C. & P. 242; Phillips v. Wimbum, 4 
110 Pac. 580 (here a confession in answer to the C. & P. 273; 1837, R. r. Cuventry, 7 C. & P. 
district attorney); JI,'ew York: 1835, People v. 667 (it is presumed that all was taken); 1848, 
White, 14 Wend. 111, 123; .\'orlh Carolina: R. t·. Martin, 6 State Tr. N. 8. 925, 989; 1852, 
li94, State v. Irwin. 1 Hayw. 112 ("There is R. t'. McGovern. Ire .. 5 Cox Cr. 506, Torrens, 
certainly an impropriety in ~aying that evi- J. (with hesitation); 1899. Overtoom v. R. Co., 
dence may be received of a confession made lSI III. 323,54 N. E. 898 (a coroner. required by 
before a private man and thnt the same confes- law to take in writing); 1874. Wright v. State, 
Hion made before a justice shall not [be) because 50 Miss. 332, 335. 
he hath omitted to perform his duty. This § 1328. I Accord: 1819, R. r. Telicote, 2 
would put it in the power of a justice to make Stark. 483 (notici'lg its availability as a 
the confession evidence or not, at his election, memorandum for the clerk); 1825. Dewhurst's 
and is a power the law ne\'cr meant to give Case. 1 Lew. Cr. C. 46 (the accused neither 
him, The Act is only directory; and if the signing nor admitting the truth of the writing. 
Justice should not do his duty in the obeying oral evidence of the accused's oral statement 
it, that shall not be of so much prejudice to the was given by tho clerk, using the wliting to 
Htate that the e\'idence shall be lost by it ") ; refresh his memory; two other cases noted, 
1853, State v. Parish, Busbee L. 239 (oral accord); 1831. R. v. Dell, 5 C. &; P. 162 (the 
evidence allowed. where the examination was derk f('ading in the third person); 1833. R. r, 
not reduced to writing). Pressley, (j C. & P. 183; R. r. Tarrant, 6 C. &; 

'lii9. JUCObH' ClIlle, 1 Leach Cr. L., 3d cd.. P. 18:.!; 1851. R. v. Watson. 3 C, & K. Ill. 
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mitting magistrate to the Court of Oyer and Terminer or Gaol Delivery, to enable the judge 
and jury before whom the prisoner is tried to sec whether the offense is bailable, and whether 
the witncsses are consistent or contradictory in the evidence they give. . .. There is not 
a single expression in either of the statutes from which it is to be collected that the examina
tion was directed to be taken merely as evidence against the prisoner. Nor indeed is the 
examination in practice e\'cr given in c\idence as a matter so required by the statutes, but 
containing a detail of circumstances taken under the solemnity of a public examination for 
a different purpose, it is more authentic on account of the deliberate manner in which it is 
taken ... , The examinations which they directed to be taken became evidence, where 
they contained confessions, by operation of law, leaving all other confessions, good or bad, 
as they were before those statutes were made. . .. The examination, or paper-writing, 
... was under the circumstances of the case well received." 2 

If, then, this written confession is desired to be proved, the writing must be 
produced or accounted for (ante, § 1230). Xevertheless, it would seem that 
the oral statement of the accused and his subsequent adoption of the written 
report are in fact two distinct statements, and therefore if it were desired to 
prove the first and oral one, it would not be necessary to produce the second 
and written one.3 

It should be noted, however, that so far as the accused's statement as such 
is inadmissible by the rules applicable to confessions before a magistrate 
(ante, §§ 8·12-852), then both the official report and the oral acknowledg
ment of it are alike inadmissible. 

§ 1329. (b) Magistrate's or Coroner's Report of Witness' Testimony. So 
far as the law imposes on a committing magistrate or u coroner the duty of 
making a written report of the testimon:.· delivered before him, the principle 
just examined (ante, § 1:~26) makes this official report a preferred testimony, 
to be used in preference to any other: 

1742, Amlealey'" Trial, 17 How. St. Tr. 1121; a deposition before thc coroner was read; 
thc coroner was asked: "Are the:lC all thc minutes that you took?" Coroner: "If I may 
suy anything more from my memory, I will do it." Cowl-yel: "Then we will go upon the 
purole evidence." OOIlI1.,I·l Jor the opponent: "When an officer has taken things down in 
writing, it is of dangerous conscquence to admit purole cvidence to be given of the same . 
things." COUTlIlt'l: "We do not insist upon it." 

1839, AUINGEII, L. C. H., in Lmch \'. Simpson, 7 Dow!. Pro 513, 515: "When testimony 
has been reduced to writing by a person of competent authority, the \\Titing is in the first 
instance, the only proper e\;(lcnce of that testimony"; PARKE, B.: "That deposition is 
the best evidence of whllt was ·said." 

18i5, BRETT, .1., in R. v. Taylor, 13 Cox Cr. i7: "Being beforc the magistrates, and the 
law saying that the deposition is primary evidence, the deposition should be put in; but 
for that reason only." 

• Accord: 1704. R. ~. Thnmas, 2 Leach Cr. true"); 1913. State 1/. Harris, 74 Wash. 60, 132 
L. 3d ed. 727 (after a first reading. the accused Pac. 735. sembiI'. 
acknowledged its corrl'ctnesa; upon n later 'Accord: 1900, Lowe V. State, 125 Ga. 55. 
reading, he denied it; admitted); IS27-8. Fn5- 53 S. E. 1038, semble. Contra: 1879, State v. 
ter's Case and Hirst'H Case, 1 Lew. 46 (a COII- Drnnhnm, 13 S. C. 3S!), a07 (though the magis
feHsion read over. the (lccll:lCd not signing nor trntc h'L8 no dut~, to examine and report in 
asked to sign; excluded, because "there was writing, yet if he docs, and tho accused sign8, 
nothing to show that shc admittl'd it to be the writing must be produced). 
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This application of the principle, like the preceding one, was not recognized 
till the 1700s; 1 but since that time it has been unquestioned in England.2 

In the United States also it is accepted, with onl~' an occasional contrary 
ruling; for there is no reason to discriminate between an accused's statement 
and a witness' testimony, except so far as the statute may in the latter case 
not impose the duty of reporting it in writing.3 

The same qualifications here apply that have been noted for the case of 
an accused's statement in the preceding sections. The preference being only 
conditional upon the availabilit:., of the magistrate's report, any qualified 
witness is receivable if the official written report is lost or otherwise inac-

i 1319. I 1679, Wakeman's Trial, 7 How. not preferred); Georgia: 1875, Cicero r. State, 
St. Tr. 591,651 (Oates' examination before the 54 Ga. 156, 158 (magistrate's examination, if 
Council, proved orally by one of the Council- taken, prefcrrcd to oral rcport. and nm:;t hI' 
lors); 1679, Knox's Trial, 7 How. St. Tr. 763. accounted for): 1882, WiIIi:>!'.lsv. State, 69 Ga. 
789 (justice's examination proved orally by the 11, 30 (whethrr the magistrate's report (Jf 
justice). testimony is preferred to any other, left un-

2 Eno. 1789, Warren Hastings' Trial. Lorus' decid~d); 1900, Haines t. State, 109 Ga. 526, 
Journal, May 27 (Nuncoruar's examination 35 S. E. 141 (magistrate's report. not pre-
having been taken down in writing, an oral fcrred); 19(1.1, McKinney v. Carmack, 119 Ga. 
report of it was excluded); 1839, R. v. Taylor, 467, 46 S. E. 719 (neither committing magis-
8 C. & P. 726; 1839, Leach ~. Simpson, 5 M. & tratc's nor coroner's report is preferred. where 
W. 309, 7 Dowl. Pro 513 (applied to civil and the testimony is used in impeachment; prior 
criminnl cases equally); 1877, R. V. Dillon, 14 cases not cited); 1905, Green r. State, 124 Ga. 
Cox Cr. 4 (an information in writing before a 343,52 S. E. 431 (coroner's report ortestimony, 
magistrate, the charge itself hl'ing made orally; not preferred); Illinois: 1899, Overtoom V. 

the written information required); Can. 1905, R. Co., 181 Ill. 323, 54 N. E. 898 (coroner's 
Farlinger V. Thompson, 37 Sup. 513, 534 (ex- report of inquest-testimony, preferred to 
amination of a debtor). party's stcnographer'!! report); 1905, Briggs tI • 

• To the following. add the case~, eitcd an/c, People, 21:; Ill. 330, 7f> N. E. 499 (coroner's 
H 1262, 1!!63, requiring a deposition to be pro- minutes of testimony need not be used; no 
duced for contradicting a witness, and the cases :\IIthorit~, cited): Indiana: 1878, Woods l'. 

in the next notes infra: Alabama: 1905, Stute. 63 Ind. 353. 357 (oral testimony ell:-
Sandford t·. St:,te, 143 Ala. 78, 39 So. 370; duded. where the examination had been rc-
Arkansa.s: 1839. Dunn r. State, 2 Ark. 229, duced to writing. in accordance with the law; 
248 (defendant's affidavit before coroner, and unless the writing is unavailable); lou'a: 1919, 
coroner's testimony on the stand as to the ex- WilueiJncn. Peter~en, 187 Ia. 1169, 175 N. W. 
aminlltion before him, excluded, the written 349 (ch'il art ion for rape; to show plaintiff's 
report of the examinntion being a\'lLiiable): inetln~i8tcnt statements made before the gralld 
1855, Atkins t'. State, Hl Ala. 568, 588 (witness' jury. members of the grand jury were allowed 
prior inconsistent testimony beforc magistrate: t(l testify, apparently irrespective of proof that 
deposition must be produced if available); no minutes werc recorded or that the record WIlS 

1876, Talbot V. Wilkins, 31 Ala. 411, 421 (testi- lost); MichiGan,' 1868. Lightfoot V. People, 16 
mony before bankruptey-commissioners: writ- Mich. 507, 513 (said to be .. presumptively the 
ten deposition .. the only admissible evi- hest eviden~e "): 18S9, People r. Hinchman, 
dence"); 18i8, Shackelford r. State, 33 AlII. 75 ~lich. 587, 589. 42 N. W. 1006 (preliminary 
539, 542 (deceased witness before examining I'xnlIlinat.ion: report is the .. only ndmissible 
magistrate, the law requiring only a reduction evidence", \\'hl:'n "prescnt in Court"); New 
of the substance in general to writing; orall'\'i- Jersey: 1824. State t·. Zellers, 7 N. J. L. 220. 
de nee allowed): 1894, Cole v. StlLte. 59 Aln. 50, 23f> (coroner bcing obliged to take the testi-
52, 26 S. W. 377 (defendant's incon8istl'nt tea- mony in writing. other evidence of it was rc-
timon), at inquest; coroner's report required) : jected): Soulh Carolina: 1888. State v. Jones, 
California: 1866, People to. Hobles, 29 Cal. 421, 29 S. C. 201, 227. 7 S. E. 296 (coroner's report 
umble (magistrnte'8 report not required) ; 1872, of testimrmy, termed the .. best eyidence"; 
Hobbs v. Duff, ·13 Cal. 485, 490, semble (written Branhnm case. arlie, § 1328. approved); 
record necessary; here it showl'd thnt there TC1Jnessee: 1872, Wade t. State, 7 Baxt. 80, 81, 
had been nothing to record); 1872. People t·. 8emble (anyone may report the testimony. even 
Devine, 44 Cal. 452, 458 (contradiction in if thc magistrate hall taken it in writing); 
deposition; showing the deposition not rc- 1872, Titus v. Stnte, 7 Baxt. 1a2, 137 (magis-
quireu): 1875, People V. Curtis, 50 Cal. 95 trate's woiting is the "best evidence of what she 
(under P. C. § 869, the magigtmtc's rl'l){)rt is did say"). 

1003 



§ 1329 RULES OF PREFERENCE [CHAP. XLI 

cessible,4 or if it is inadmissible because irregularly taken,5 or if it was never 
taken in writing at all; 6 and it is assumed, until the contrar.\' is shown, 
that the magistrate has done his duty by making a written report.7 

Whether the report may be shown to be erroneous or incomplete is another 
question (po8t, § 1349). 

§ 1330. (c) Report of Testimony at a Fonner Trial. (1) There has never 
been, in the praetice of the common law, any person required or even author
ized by law to take in writing the testimony of the witnesses. Hence, the rule 
from the beginning has always been that no preferred witness is recognized, 
in proving testimony given at a former trial; in other words, anyone who 
heard it may testify from recollection, with or without the aid (ante, §§ 737, 
761) of written notes: 1 

1810, MANSPIELD, C. J., in Donca~ter v. Day, 3 Taunt. 262: "What a witness has sworn 
... may be given in evidence either from the judge's notes, or from notes that have been 
taken by any other person who will swear to their uC'curaey; or the former evidence may he 
proved by any person who will swear from his memory to its having been given." 

(2) The report of a .~tenographer is of course more trustworth~' in the ordi
nary case than mere recollection; but, regard being had to the serious burden 
of searching for a preferred source of evidence and of showing it to be un
u\'ailable (ante, § 1286), the advantage to be gained by requiring a steno
graphic report to be used if availahle docs not seem worth the inconvenience; 
and such an innovation is discouraged by the Courts: 2 

• 1722. R. v. Rcaeon. 16 How. St. Tr. 31. 35 
(magistrate's report required, "unless yuu show 
you are disabled to do it by some IIccident ur 
other"; "unless the eXllnlination be lost"); 
1844. Pearcc t·. Furr, 2 Sm. & 1\1. 54. 58 (lost 
report of examination by lIIagistrate; magis
trate alluwed to testify to the witnes.q' testi
mony itself; but the Court assumed this to be 
equivalent to the contents of the paper). 

• Ala. 1881, Roberts v. State, OS Ala. SIS, 
525 (reduced to writing. but not signed; any 
onc who heard, udmissible); I lid. 1880, Brown 
11. State, 71 Ind. 470.475 (the testimony being 
taken irregularly in writing. oral report was 
admitted); La. 1906. State v. Thompson. 116 
La. 829. 41 So. 107 (the magistrate's report of 
the testimony being excluded for irregularity. 
the testimony of one who heard thc former tes
timony was rcceived); N. Y. 1840. People v. 
White. 24 Wend. ii:lO, 533 (the witncB8' stnte. 
ment beforc the coroner may be proved umlly 
to eontrudict him, whcre thc coroner's "Titing 
was inadmissihle); Tex. 1874. Alston v. State, 
41 Tex. 40 (irregularly taken; oral report 
admissible). 

11877, Nelson v. State. a:! Ark. 192. 196 
(perjury before a coroner; the testimony not 
being reduced to writing. oral evidence nl
lowed); 1914. Bennett l'. State. 66 Fla. 369. 6:~ 
So. 842; 1882. Robinson v. State. 68 Gu. 833; 
1872, Wade 11. State, 7 Ball:t. Tenn. 80. 81. 

1 1779, R. 1'. FCl1rshire, 1 Leach Cr. L. 3d 
ed .. 240; and cases cited ante, § 1327. Contra: 
1875, People 11. Curtis. 50 Cal. 95, 8t'tllble. 

§ 1330. I .4ccord: HiSS, Fernlcy's Trial, 11 
How. St. Tr. 381. 434; Ga. Rev. C.1910, § 5773, 
P. C. § lO~i (provable by "uny one who heard 
it"); Ill. 1870. Hoth v. Smith, 54 111. 431; 
1871. Hutehings v. Corg/lll, 59 Ill. 70 (by a 
juror. admitted); N. Y. 1911, l\IcRoric v. 
Monroe. 203 N. Y. 426, 96 N. E. 724; Tenn. 
lSS0. Kendrick v. State. 10 Humph. 479. 488. 

The sanle point is implicd in many of tho 
rulings cited 110al. § 2098 (whether thc precise 
words must be proved). 

Whether in malicious prosecution the fOlmer 
testimony can be proved only by the witncs.~ 
himselfinvolveBllnotherquestion (post. § 1416). 

2 Accord: Alabama: 1895. Sanders v. State, 
105 Ala. 4, 16 So. 935, semble; Arkansas: 
1905. Petty v. State. 7H Ark. 515, 89 S. W. 466 
(the witneS:! may read his memorandum to the 
jury; of course; it is curious that a Court 
should dignify such an ubjection by noticing 
it); Delaware: 1893. M&.xwell v. R. Co., 1 
Mary. 199. Del. Super., 40 At!. 945 (report of 
testimony taken before grand juryman: a jury
man may te~tify to testimony there given yet 
not found in the report); KansaB: 1904, v. 
State v. Harm<>n. 70 Kan. 476, 78 Pac. 805; 
N elrraska: 1894. German N. Bank v. Leonard. 
40 Nebr. Oi6, 684. 59 N. W. 107; Oregon; 1904. 
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1891, McIvER, J., in Brice \ .. Miller, 3ii S. C. 53;, 549, 15 S. E. 2i2: "While it may he 
true that what a witness writes down himself, or what is contained in some paper written 
by another and signed by himself, may be the best evidence of what the witness has said 
on a former occasion, it does not follow th9t where a third person, be he stenographer or 
not, takes down in \niting what a witness said, this 'l\Titing is the best evidence, in such 
a sense as to exclude any other. Stenographers are no more infallible than any other human 
beings, and while as a rule they may be a<'curate, intelligent, and honest, they arc not al
ways so; and therefore it will not do to lay down as a rule that the stenographer's notes 
when translated by him arc the best evidence of what a witness has said, in such a sense 
as to exclude the testimony of an intelligent bystander who has heard and paid particular 
attention to the testimony of the witness." 

That the stenographer is an official one does not make the case any stronger 
so far as concerns the probable accuracy of the report; nor docs it bring the 
case within the principle of the preceding sections, for the stenographer do('s 
not act as an independent officer of the Court, but only under the orders of 
the judge or the State's counsel; in most jurisdictions the official duty of the 
stenographer has not even sufficed to admit the reports as an exception to the 
Hearsay rule (post, § 1 fi(9) , and there seems little judicial disposition to 
require such reports to be produced as preferred testimony.3 
State v. Woolridll:e, 45 Or. 389. i8 Pac. 333; preferred to oral testimony from memory); 
1906, State v. Martin, 47 Or. 282, 83 Pac. 8'19 Georgia: 1886, Brown v. State, 76 Ga. 626; 
(here because the stenographer could not verify Illinoia: 1905, Miller v. People, 216 Ill. 309, i4 
the completeness and accuracy of the report); N. E. 743 (official stenographer's report; ,. wc 
.south Caro/ina: 1891, Brice ... Miller. 3S S. C. have no statute giving an~· special weight to 
537, 549, 15 S. E. 2i2 (quoted supra): 1898, stenographic notes"); Indiana: 1897, Hin-
Garrett v. Weinberg, 54 S. C. 12;,31 S. E. 341 shaw 1'. State. Hi Ind. 334, 47 N. E. 157; 1908, 
(stenographer·s report not preferred to coun- Studabaker 1'. Faylor, liO Ind. 498, 83 N. E. 
sel's notes); Tra.shinoton: 181l7, Kellogg t·. 747; Iowa: 1911, State v. Kines, 152 Ia. 240, 
S~heuerman, 18 Wash. 293,51 Pac. 344 (ate- 132 N. W. 180); Kentucky: 1906, Austin v. 
nogrBpher's report of t('stimony of defendant in Com., 124 Ky. 55, 98 S. W. 295 (cited poBl, 
malicious prosecution, not preferred to de- § 1669); Maine: 1876, Statev. McDonald, 65 
fllndant's own account of it) ; Wiscon,~in: 1883. Me. 467 (it .. may be proved by !lny one who 
Rounds v. State, 57 Wis. 45. 51, 14 X. W. 865 heard and recollects it ") ; MiBsouri: 1918, State 
(stenographic report of testimony of defendant v. Barnes, 2i4 Mo. 625, 204 S. W. 267; New 
and witnessC8, not preferred). York: 1911. McRorie v. Monroe, 203 N. Y. 

Contra: Ohio: Gen. Code Ann. 1921, § 11496 426,96 N. E. 724; Oklahoma: 1905, Harmon 
( .. If such e\idence has not been taken by a v. Terr., 15 Ok\. Hi, i9 Pac. 765 (official rt!port, 
stenographer, it may be proved by witnesses 110t preferred to the stenographer's testimony 
who were present at the former trial ha\'in~ on the stand from his carbon copy); WiBconsin: 
knowledge of such testimony"). 1905, Wells~. Chase, 126 Wis. 202, 105 N. W. 

Conversely. recollection-testimony is not 799 (a perverse ruling. excluding the official 
prp/erred: 1916. Spirest'o The King, 28 D. L. R. stenographer's sworn verification of his notes 
146, Que. (perjury; the perjured testimony on the stand. because they were not .. certified" 
proved by the stenographer verifying the by him under Re\·. Sts. 1898, § 4141. cited 
shorthand report,. without any other witneBs p03t, § 1669. which declares his certified 
to the hearing C'f the words). minutes admissible without calling him in 

Compare t.he cases of contradictory testimony person; the object of the statute was merely 
(ante, § 1263). to make the minut~s !ldmissible without calling 

3 Not required: Alabama: 1918. Harper r. him. and his sworn testimony was of course at 
State. 16 Ala. App. 538, i9 So. 632 (perjury: least as good as his certificate; here the Court. 
official stenographer's roport of testimony. not citing no authority. turned the abundant 
exclusive; explaining away Todd t'. State. 13 caution of the trial counsel into an error). 
Ala. App. 301); 1921. Pressley r. State. Aln. Rcquired: Cali/omia: 1904. Peopl!' !". 

App. . 88 So. 291 (perjury; oral t!'stimony Budd!'Y. 143 Cal. 3i5. 7i Pac. l(j9 (under 
to the utterances admissible. though thl:'re was P. C. § 8()(1; dted post, § 1669. n. 2); 
an offidal stenographic record; clearing up Florida: Re\·. G. S. 19HI. § 2723 (steno-
former inronsi"t('nt rulings); Cali/omia: 1905. graphic transcript required in certain CWlCS; 
Meyer t'. Poster. 147 CII.!. 166,81 Pnc. 402 (not quoted post. § 1668. n. 2); Mi.3souri: 1905, 
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Whether former testimony II/ay be proved at all by a judge's notes or by 
an:. other hear&l~' reports is another question (post, §§ 1666-1669). 

§ 1331. (d) Deposition taken' de bene esse '; Affida.vit. A deposition, in the 
narrow sense of the word, i.e. testimony given extrajudicially before a spe
cially authorized officer for the purpose of subsequent use of a trial, stands 
upon a. footing entirely ditl'erent from that of the preceding sorts of testimoIl~·. 
J n It deposition. the testimon~' is the writing taken down by the officer and 
signed b~' the deponent. The officer's writing is not his report of the wit
ne~s' oral deposition; there is onl~' one testimonial utterance, the writing. 

I t is on its face singular that this dift'erence of theory should be so solidly 
established between a deposition in the narrow sense and the testimony be
fore a committing magistrate, because in both cases the writ.ing is commonly 
required to be signed by the witness. But the explanation seems to lie in 
the histoQ' of the two kinds of testimon~·. In the common-law theory of 
trials, the testimony was what the witness said orally before the jury or the 
magistrate. In the statute of 1554 (quoted anie, § 1:326) the magistrate was 
required to reduce it to writing; but the general theory continued unaltered. 
But at that time, and until the 18005, there were in common-Jaw practice no 
depositions' de bene' (post, l~i6). The power to order these taken was con
ech'ed to be exercisable in Chancery alone, and the statutory recognition of 
these powers on the common-law Courts in the l~OOs was merely a grant of 
such power and practice as had belm recognized in Chancery. Now the 
Chancery practice wus moulded after the practice of the Canon iaw in the 
Ecclesiastical Courts; and in this practice all testimony was taken in writ
ing, and in the theor~' thE testimon~' or deposition was the writing and nothing 
else. The result was that the statutoQ' adoption of the Chancery deposition
practice in the common-law Courts invoh'cd naturally the adoption of its 
theory of testimony as applied to depositions. Thus, side by side, in the 
common-law Courts, was found one theory for ordinary testimony and an
other for depositions 'de bene.' 

It results from this, of course, that the written deposition, being itself the 
only testimonial utterance, ml13t be produced, like an~r other writing, a rule 
unquestioned. Furthermore, if the written deposition is lost, the whole is 
lost, for there is no other testimonial utterance; hence the terms of the lost 
writing are the thing to be proved, not the oral answers to the ques-
Estes D. Mis80uri P. R. Co .• III Mo. App. 1. t'. Fetterly. sa Wash. 599, 74 Pac. 810 (1903), 
85 S. W. 909 (citing none of these cases); The follo";ng doubt is unnecess:u~': 1904. 
W. l'irginia: 1894.tCarrico v. R. Co .. 39 W. P('ople v. Lewandowski. 143 Cal. 574. 77 Pac. 
Va. 86. 90. 19 S. E. 571 (but where the witness 467 (the nitness having identified a person 
made an illustration not reported. it was in his former testimony by saying. .. There 
8hown by other testimony). is one; that fellow". and pointing. tho stenoS-

Compare Pa. St. 1887. May 23. §§ 3. 9. rapher was offered to identify the now de-
Dig. 1920. § 8172. Crim. Procedure. ~ 21S59. fendant as the person pointed out; the Court 
\Vitnesscs (notes of former testimony may he remarks." There is certainly much force in 
used; but oral proof suffices where the testi- the contention that the statutory deposition 
mony is used mereh' to contradict); and the cannot be thus added to"; on the cont.rary. 
CIISCS cited ante. § 1:'!6a. there is no reason for doubting that it call 

The proper method is exemplified ill State he thus supplemented). 
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tion:l.1 So, too, if the written deposition, being irregularly taken, is inad
missible the oral answers cannot be proved. 

For an ajfidalJit, as for a deposition, the writing is the sole testimonial utter
ance; and the deduct.ions from this theory apply equaUy to affidavits.2 

§ 1:3:32. (e) Dying Declarations, Confessions, and other Extra.-judicial 
Statements. Here it is necessary to notice three discriminations. (a) "l1ere 
A orall~' makes a statement, and afterwards makes in writing a statement on 
the same subject, the two are distinct, and the oral one may be proved without 
regard to the writing. (b) Where A makes an oral statement, and B \\Tites 
down its terms, B's writing is merely B's stlA.tement of what A has said; 
and unless B is a preferred witness, A's oral statement may be proved b~' 
any hearer without caIling for B's writing. (c) Where A and B are nego
tiating, and the terms of the transaction arc reduced to a writing adopted b~' 
both, the oral negotiations become immaterial, and tIv~ writing, being the 
only act recognized in law, may alone be used, on the principle of integra
tion (post, § 2425). With these distinctions in mind, it remains to examine 
the rules applicable to written testimonial :ltatements admissible under 
Hearsay exception5. 

(1) Dying declarations. (a) Where an auditor Ita., made a written state
ment of the declarant's oral utterances, this written stat('ment is not pre
ferred testimony, and therefore need not be produced; I for there never was 
any principle in the law of Evidence preferring one person's written memo
randum of testimony to another's oral or recollection-testimon\". Nor is the " . 
case changed beeause the person thus making a written statement was a 
magistrate having power to administer oaths or take testimony on a prelim
inary hearing;2 for ,mch a person has no duty or authority b~' law to report 
dying declarations, and it is solely by \'irtue of an express duty, as we have 
seen, that a magistrate's report of testimon~' is preferred to other witnesses. 
(b) Where a written memorandum thus taken down is read over to the 
declarant and signed by him, the \\Titing becomes a second and distinct dec
laration by him, and therefore on principle his first and oral declaration is 
provable b~' nny auditor without producing the second and written one. 
Such is the result accepted by a few Courts;2 but the majority, misappre
hending the nature of the written utterance, and proceeding apparentl~' on 
the mistaken analog~' of a deposition, require the writing to be produeed.2 

Of course, if the written one is desired to be prO\'ed, it must be produced. 
(c) Where the declarant makes one oral statement, and afterwards on a 
separate occasion a second statement, the latter being in writing or orally 

~ 1331. 1 1840. Corn. c. Stonc. Thacher 
Cr. C. 604, 608 (a dcposition • in perpetullm' 
was not recorded in season; on a charge of 
perjury in it. the deposition not being receiva
ble, the parol restirnony was excluded). 
Contra, Ilnd on this point preferable: 1904. 
State o. Woolridge, 45 Or. 389. 78 Pac. 333 

(cited post, § 1349, n. 12; collecting authori
ti(8). 

: 1877, Stare v. Kirkpatrick, 32 Ark. 117. 
119 (perjury by affidavit; 'production re
quired). 

§ 1332. 1 Cases cited poa!. \ 1450. 
1 Cases cited post. § 1450. 
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made but takcn down in writing and si~ncd, there nrc here clcarl~' two dis
tinct statements (whutever view ma~' be held as to (b) supra), and there
fore the first or oral statement IDay be proved without producing the other 
or written statement; this is gcnerull~' acccpted.3 Distinguish from this 
qllf'stion the operation of the principle of Completeness (post, § 20D9), which 
requires the whole of a singll' utterance to be proved, and not merely frug
ments ; this prinriple has nothing to do with the mode of utteranee as written 
or oral; it n'quirl's that the whole, whether written or oral, be proved, and 
it permits one separatl' utteranee to be pro\'ed Witllout regard to another 
St'parate IIttl'ranee, whether dther or both nrc oral or written. 

(2) ('ol1fe.mim.~, alld .~fl/temrnf.'1 ar/miffcd under Ilear.vay c;rcepiiowl. In 
general, as l!lread~' noh'd, tIl{' writing down of one person's hcarsa~' state
ment by another person without a legal dllt~· to r~port, <'annot make the latter's 
writing a preferreri testimon~·.4 It Iwe(1 olll~' he added that the statements 
admissible under exceptions to the JJ<'Ursay rllll' arc in many instances origi
nail\' and 501el\' written statements, -- as, mtril's in the eourse of business, • • 
('ertifications of eopies, and the like, so that the writing is r{'qllired to be 
produ('cd as the statement itself, and not merely as nile person's report of 
another's statement. 

Sub-topir. C: SeXORY PUEFEHHED WITXES:;ES 

§ 1335. Official Certificates. In general, our law of Evidence regards with 
no special fa\'()r the certificate of an official as to a thing done or seen b~' 
him. It does not ordinarily even admit such a certificate as evidenee under 
an ('xception to the Hearsay rllll' (JKI.~t. § H(74). So far as statutory pro
vision has cured the objection of the I1ears.'l~· rule and made them admissible, 
it has done nothing more; no weight attacheg to them so that in general they 
h('('ome a preferred source of testimon~-. The efT('ct of such statutes is oc
('a~ionally misunderstood, and their purpose as curing the Hearsay defect 
is ('xaggerated into a purpose to prefer them as testimony; but such rulings 
must be looked upon as heterodox.! 

Barring these heterodox rulings, the general principle is so well established 
as to need only occasional d('l'ision, that an official rrrtijicair i.'t 1I0t a preferred 
smlrce of testimony, as against other witnesses.2 It follows, in the spirit of 

I C~s ei k'd po81. '1450. 
• 1910. People r. Lui.. 151' Cal. 205. 110 

Pac. 580 (<'onfl'!I."ion): I~. Farkler r. Chap
man. 20 Mo. 249. 253 (d('rlarations of tJa\'cs 
written doom hy 1)("lIOn8 qur·stioning tnI'm: 
writing not prcfern'd): 1914, State r. Kubas
ze1rski. 86!1:. J. L. 250.92 Atl. 31>7 (ronf('/!.'ion 
taken do"''tl: not t1l'cid~d). 

('omparl' thr ('Me! ritt'd anlr. , 86.1 «('on
fessions) . 

,UU. I l!ii6. Jo'orn('tk' I'. Carmirh:U'1. 41 
Wi8. 200 (offil'ial "l'/lIiIlK uf IOKs. )Ir .. f .. rrl'd 
testimony) : 1~2. ~t<'('\c r. ~hrickcr. 55 
Wi8. 134. 140. 12 X. W. 396 (t!l1me). 

t 1880. Com. r. Damon. 12S 1\Ias... 423 
(like the next l'ose); 1913. Com. r. Bora~k~·. 
214 MIlM. 313. 101 ~. E. 377 (rl'cord of au
topsy. not preferred to testimony of operat
ing physit'ian): 1899. State r. Vaughan. 152 
Mo 73.53 S. W. 420 (coroner's report of post
mortem autopsy not 'preferred to an attendant 
physicinn'. k'stimon)'): 1897. Duren II. Kee. 
50 S. C. 444. 27 S. E. 875 (survey by judi<"ia\ 
order not preferrl'd). 

~) a\"O a 1J1I"Ii~hcr'lI oIatulorll aUidant 0/ 
plI./Jiirnlion i~ not I'fl'ferrl.'d: 1Sl>2. Matthews 
r. HU)lcf\·isnrs. ~ Mich. &.7. 12 ~. W. 863: 
111\)3. Seattle r. Doran. 5 Wl1llh. 482. 484. 32 

1008 



§§ 132&-1339] SUNDRY PREFERRED RECORDS, ETC. § 1335 

the same general notion, that such n certificatc is not preferred to the testimon,\' 
on the stand of the official himself.3 

The practical difficult~·, however, lies in distinguishing the application of 
this scttled principle from the principle of the" parol eddcnce" rule, or rulc 
of Integration (post, §§ 242i, 2·150). By the latter principle, when an act 
is done in writing or is required by law to be done in writing, the onl~' thing 
that can be material and provable is the writing itsetr. A parol act is nothing, 
has no legal effect. and therefore cannot be provcd. The question thus 
often arises whether It particular official writing is merel~- an official report of a 
distinct act done in parol and legall~' effective in parol, or whether the official 
writing is the sole effective act; for in the former aspect, the official report of 
it is not It preferred testimony, and the parol aet may be proved by an~' com
petent witness; while in the latter aspect the official writing, being exclusi\"Cl~' 
the act itself, must be produced. The solution of such a question depends 
entirely on the substantive law defining the nature of the act; it is enough 
here to point out the nature of the problem. 4 

The foregoing statement of prineiple is of ('Our"!' inapplicable in LOlli..~ialla. 
Philippine J81and.~, and Porto Rico, where the Continental legal tradition 
prevails and the use of official documentary evidcnce stands on a peculiar 
rooting.1i 

§ 1336. Same: Rer()rd or Certificate of 1'IIarriage or Birth as preferred to 
Other Eye-witnesses. (i) In spite of long tradition to the contrary, the effort 
is frequently made to persuade a Court to d(~clare the celebrant's or the official's 
register or certificate of the performance of a marriage-ceremcmy to be preferred 
testimony to that of other e~'e-witnesses of the ceremony. -:\0 doubt the 
evidence of a certificate is more trustworthy, in that to be false its falsit~· 
would invo',ve either forger~' or a crime equivalent to perjury. while that of a 
witness on the stand would im'olve only perjuQ'. But this relative advantage 
is not to b.~ considered (ante, § 1286) in view of the serious burden of search 
Pac. 105. 1002 (similar: repudiating Wil!On D. 2427. 2453: Fcdtral: 1895. ~el~nn I'. Bank. 
Seattle, 2 WMh. 543. 549. 27 Pac. 474). 16 C. (;. A. 425. 69 Fed. 800. :~2 L'. S. App. 

But distinguish h'erslie r. Spaulding. 1873, 554 (notar~"~ certificate not TC'1uirrd in prov-
32 Wis. 394. 396 (aflida~;t of P'lsting of notice ing demand. pre~cntml'nt. and noti('c); .lIa. •. ,. 
of tax-sale: being a part of the rrcord of pro- 1859. Stearns r. Doc. 12 Gray 482. 486 (register 
«edings, its production was required). of ship not preferrl'd to prf)\'e ownership; 

I 1889. People D. Paquin. 7 4 ~Iich. 34. 36. 41 po!!SCssion or act.~ of owner8ilip held rom-
~. W. 852 (non-payment of liquor-tax; county petent); 1870. Wayland r. Ware. 1().t Mn.o;.~. 
treasurer's record not preferred to oral testi- 46. 51 (record at the War Dcpartmcnt of en. 
mnny of his deputy): 1824. Perry v. Block. 1 listed \'olunteers credited to a town. not pre-
:\10. 484 (sun'ey-plat not preferred to testi- ferred e\;dence as to 0:5 ha\;ng been included 
mony of surveyor); 1830. Jackson r. Russell. in that enlistment; the fact being one "which 
4 Wend. !'J. Y. 543. 547 (gtatutor~' certifi- may exist in and be proved by a record. but 
rate of a Surrogate that no will was filed. ~'hich is not necessarily so to be proved ") ; 
not preferred to other testimollY; .. his cer- 1895. Com. v. Walker. 163 id. 226. 39 N. E. 
tificate wa.~ made e\;clence for s!eater con' 1014 (prison-keeper's record of pri~oner's ae· 
\·('nicnre. not lx>rause it was a higher sprcies rount of himself. not preferred); JIich. 1&92. 
oC c\'idenre thall his oath in open rourt"). Curtis r. Wilcox. 91 ~Ii(·h. 2:'>!l. 2!ii. 51 ~. W. 

Whether tIl(' offidal may contradict hi8 OWII 992 (derk's note of filing flf mortgage. treated 
c~rlificale is 11 differ .. nt question (allic. ~ 5aO). :IS the best e\·idenct'). 

• The rollowing rase" will ~T\'e as ilIustra- • The Code pro\'isions nrc quoted ante, 
tions: roml'are the CBSCS ciwd posl. H 1:J5:.l. §§ 11;9. 1225. /k,.,. ~ 1336. 
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or proof of loss involved in preferring its production; while the testimon~' 
of the celebrant is in itself no more valuable than that of an~' credible eye
witness. That the register or certificate of marriage is not preferred to testi
mony of other eye-witnesses has long been settled: I 

1840, Dr. LUSIIINGTON, in Wood.'! v. Woods, 2 Curt. E('e!. 516, 522: "A register is not 
to be considered the best e\;dence of a marriage, nor has it C\'er been so considered in the 
hooks and authorities bearing on the question. The rule respecting best evidence is that 
you are not allowed, where there i~ evidence of a superior character, to give inferior e~dence, 
unless you account for the non-production of the best eviden('e; the effect of which is to 
exclude all other evidence till the absence of the best evidence is accounted for. But I 
am of opinion that the register is not in contemplation of law the best evidence, for these 
reasons: first, that registration is not necessary for the marriage itself; secondly, that 
no error or blunder in the register could affect the validity of the marriage; and thirdly, 
that registration is not like an agreement or a deed in I';riting and the contents of which 
cannot be proved by 'viva voce' evidence, but it is a mere record afterwards of what has been 
done, •.. not the compact itself." 

It has also been at times maintained that the particular persons signing the 
register as attesting witnesses are preferred to other eye-witnesses. This, and 
the supposed rille that in actions for criminal conversation and prosecutions 
for bigamy the eye-witnesses of the marriage-ceremony must be produced (in 
the old phrase, that a "marriage in fact" must bc proved), are in essence 
rulp.s of Quantity, not of Preference, and are therefore elsewhere examined 
(post, §§ 2085-2088). 

(2) On the same principle, there is no preference for an official record of 
birth or bapf:ism.2 

(3) Here, however, in both foregoing cases, Louisiana, Philippine Islands, 
and Porto Rico, maintain the Continental legal tradition, which exalts offi
cial documentar~r statements (the "registel' of civil status") to a special 
testimonial rank. The effect of this is seen in a statutory rule preferring 
the official record of baptism or marriage on an issue of legitimacy.3 

§ 1336. 1 The cases arc more conveniently 
collected post. § 2088. with other rules for 
proof of marriage. 

• 1921, State v. Berry, 192 In. 191. 182 X. W. 
781 (statutory rape; prosecutrix' age evi
denced by herself. the physician. and others. 
without the record); 1886, Com. v. Stevcnson, 
142 Mass. 466, 8 N. E. 341; 1888, Hermann v. 
State. 73 Wis. 248. 41 N. W. 1il (baptismal 
certificate or registcr, not preferred to the 
mother's testimony). 

a For tho history and legislation of the 
Continental "rogister of d\'il status". sec 
Brissaud's History of French Prh'ate Law. 
§§ 573-576 (1912; vol. III of the Continental 
Legal History Series): 
LOllisiana: Rev. Civ. C. 1920, §§ Hl3-195 
(legitima!'y; proof by marriage regist('r pre
ferrl'd first, then proof by repute); § 196 
(" If there be neither register of birth or 
baptism. nor this general reputation, or if 
the child has been registered under a fal&' 

name. or if" etc. etc .. then "the proof of hiA 
legitimate filiation may be made either by 
\\Ti tten or oral c\'idence "); 1829, BroU!)l;ard 
v. Mallet. 8 Mart. s. s. 269; 1834, Duplessis 
v. Kennedy, 6 La. 231, 242; 1836. Stein v. 
Stein. 9 La. 2i8. 280. But the rule is not 
applied in criminal cnses: 1903, State ". 
Menard. 110 La. 1098. 35 So. 360; 1900. 
State r. Romero, 117 La. 1003. 42 So. 482; 
Philippine fal. Civ. C. §§ 53-55 (like P. R. 
Rev. St. & C. §§ 322a-3225 but substituting 
at the end of § 3223: .. unless such books hav!' 
never been kept. or have disappeared, or the 
question arises in litigation. in which c-llIes the 
marriage may be proved by evidence of any 
kind"); §§ 326. 327 (like P. R. §§ 3389. 
3390); 1912. Adriano v. De Jesus. 23 P. I. 350 
(baptismal certificate of 18iO; "as the civil 
registry was never established in thesc Islands 
during the former sovercignty", a canonicnl 
certificate of bnptisnl .. constitutes as a publir 
document proof of the facts ... though it 
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§§ 1325-1330] SUNDRY PREFERRED RECORDS, ETC. § 1337 

§ 133i. Same: Official or Certified Copies of Documents, as preferred to 
ElrMDined or Sworn Copies. There have also been occasional attempts to 
introduce a rule of preference for an official or certified copy of a public 
document as against a sworn or examined copy. In the traditions of the 
common law, the former sort was given so little regard, obnoxious as it was to 
the Hearsay rule, that only in a nanow class of cases . since much enlarged 
by statute in later times was it admitted at all (post, § Hiii); much less 
did it receive recognition as a preferred source of testimony. The reasons 
for this, und the occasional success of the effort to lay down 11 rule of prefer
ence, have already been dealt with in considerin~ the rules for proving the 
contents of docllments (allfc, § 12i3). 

§ 1338. Preference of Copy-Witness to Recollection-Witness. In proving 
the terms of a document not availahle in court. there is a decided differ
ence of value betwcen a witness who has written down the terms directl" • 
upon reading the original i..c. has made a copy and a witness who trusts 
wholly to recollection. Whether in an~' or in all cascs the Ruperior value of 
a copy-witness should so outweigh the burden of requiring his production 

can be impugned and assailed by con trnry 
proof"); 1916. Baltnzar v. AllX'rto. 33 P. 1. 
!l36 (inheritance; .. birth. marriage. and dea~h 
certificates issucd by the parish priests under 
the Spanish regime are merely presumptive 
evidence of the facts contained in them ") ; 
Porlo Rico: Rev. St. & C. 1911. §§ :3223-3225 
(record of mnrriagc8 prefcrred; quotcd posl. 
t 2085); § 3389 ("The registry of ('ivil status 
shall include the record,; ur entries of births. 
marriages. emandpations. acknowledgments 
and legitimations. and deaths. and shall he in 
charge of the municipal judges in Porto 
Rico "); § 3390 C" The records in the registry 
shall be e~;dence of tho civil stntU8. and any 
other evidellc;: can be admitted only whcn such 
r~cords have nevor existed or tho books of the 
registry should have disappeared or when a 
litigation is instituted before the courts ") ; 
1912. People r. De Jesus. 18 P. R. 575 (rape 
on a female under 14; whether the registry 
certificate of birth i8 the best evidence. not 
decided); 1 !l12. Garcia v. Garzot. 18 P. It. 835. 
845 (records of ecclesiastical proceeding. under 
the former Spanish system of jurisdiction. 
finding birth and haptism. held \'alid proof. 
being a judgment); 1912. People v. Diaz. 19 
P. R. 497 (manslaughter; death is provable 
by physicians who made an autopsy. \\;thout 
accounting for the ci\;l rcgistry entry; citing 
Civ. C. § 320 and P. C. 206); 1913. Camacho 
~. Balasquide. 19 P. R. 56-1. 575 (filiation of 
natural child; certificate of inscription in th!' 
dvil registry is not "an irH'ontrovertiblc 
document". under Ci\·. C. § 320 and E\·id. 
Act § it; here ('ontrary te~timony as to dllt{' 
of birth WIIS received); 1\115. A~sise r. Curet. 
:!:! P. R. 518 (dis""lutinn of marria!!" with a 
woman of 14; the mothl'r's tcstimony to th(' 

tOll 

wornan's agc. held properly admitted without 
proof by titl' regidtry there being no objection; 
it is not law that" the ch'il register must always 
be the only e\'idc!l('e of the age of a person". 
underCiv. C. §:J20); I!lHl.lturrinot'. Iturrino 
2-1 P. R. -13(l (similar to Garcia v. Garzot. supra,' 
here held effecth'c !IS to lin acknowledgment of 
a natural child; the theury and practice of 
the Spanish ecc'lesiustical proceedings arc here 
fully cxplained); 1917. Fortis t'. Fortis. 25 
P. R. G-1 (heirship; the bapti~mal rocord~ 
being destroyed. other e\'idence uf birth WAS 

admitted. under He,'. Ci,·. C. § 320); 1917. 
Montuloo v. ~Iontulo(). 25 P. R. SOO (lturrinn 
D. lturrino cited. !I.S to using baptismnl certifi
rates of 1916 for a birth of IS93); 1917. 
Rodriguez' Succession r. Percz. 25 P. R. 73. i8 
(heirship. in an action for title; "plaintiff~ 
claiming as heirs in a rei vindicatory action 
may pro\'o status by oral testimony"; but hl'rf' 
<'ertificatcs of birth. baptism. and death were 
duJy introduced. and the opinion's reference 
is probably to the non-!l()cessity of producinlt 
a formal decree of h(~irship obtained in a spe
cialaction 'ad hoc'); 1919. Morales c. Homr'l. 
27 P. R.l" (declaration of heirship; judgment in 
another suit for filiation. held binding); 1919. 
Ex parte Otl'ro. 27 P. H. 315 (declaration of 
heirship; baptismal recQrd of 185-1. reciting 
maternal relationship of a natural child. admit
ted as an ancient record. on the principle of 
§ 1573. po$l). 

For the admissibility of such registers to 
e\;dence the furthrr dl'tails of ch'i! stntus. sec 
the ca~t:'s citccl 1'0.1. § w·w. 

For the Louisianll. I'hi!ippinl's. and Porto 
Hieo rule lUI tu requin·d proof of an i/l~oilimalt's 
, .. rog,lition hy tht:' parl'nt. ~ce 1'081. § 1606. 



§ 13313 RULES OF PREFERENCE [CH ..... P. XLI 

that a rule of preference should be established (ante, § 1286) is a matter that 
has much concerned the Courts. All the questions that concern rules of Pref
erence as between eopy-witnesses and recollection-witnesses, and between 
different kinds of eop~'-witnesses, ha\'e alread~' been considered elsewhere 
(ante, §§ 12ti5-12i5), in dealing with the modes of proving the contents of 
documents. 

It need here only be said that to a limited extent, and depending on special 
considerations, in harmony with those here noted (ante, § 1286), there is a 
mle of preference for cOPY-lt'it1/{:8,~es over recollect i.o/l.-Il' itll(,SoYcs. This forms 
thcrefore the third established specific rule of Conditional Preference. 

§ 13:39. Sundry Preferences for Eye-witnesses and other Non-Official Wit
nesses (Writer of a. Document, to prove Forgery; Bank President or Cashier, 
to prove Counterfeiting; Surveyor, to prove Boundary; Ship's Log-Book; etc.). 
It has already been seen (unte, § 1286) that there is in general no principle 
of prefercnc(' among witnesses; that such rules of preference are limited to a 
few definite cases, of which the attesting-witness to a document's execution, 
the lIlugistl'ate's ofRcial report of testimony, and the copy-witness to a docu
ment's contents are the only established ones, each of these resting on a 
peculiar tradition or polic~·. Apart from these cases, a few attempts are re
corded, from time to time, to establish a rule of preference in sundQ' situations 
where one class of persons is presumably better equipped testimonially than 
another. These attempts for the most part im'okc as authority a ruling l 

delivered under the influem'e of that indefinite "best eddence" notion so 
often im'okcd for \'arious purposes up to the end of the 1 iOOs (anie, §§ 11 n, 
1174). This ruling in Williams v. East India Co. has long been repudiated 
in England; 2 hut for a time it tended to produce considerable effect upon 
the law of Evidence in this countn·. In a few distinct lines of cases its au-• 
thorit~· was thought particularl~' suggestive: 

(1) It was thought that for proving the genuineness of a docmncni the 
alleged writer was a preferred witness;3 but it is generally conceded that 
no such rule of preference exists,4 

§ 1339. 1 1802. Williams v. East India Co.. the best evidence. The fact intended to be 
3 EaRt 193 (injury by an explosive put on beard proved to the jury is that this came from Mr. 
a ship without due notice; the defendant's Stone. written by hie order. Who is the beRt 
offirer delivered it, and the fi.st mate. deceased. evidence to prove that? Why. the mlln who 
rf~rl'h'cd it; the plaintiff wus held bound to wrote it. in this and in every case. whether the 
call the defendant's officl'r. as the only remain- matter be criminal or civil"). 
ing eye-witness; and his failure to call him was • Alabama: 1905, Washington v. State. 14;{ 
held ground for a non-suit). Ala. 62. 39 So, 388 (forgery); Gcoruw.: 1885. 

o 1826, Koster v. Reed. 6 B. & C. 19 (insur- Royce v, Gazan. 76 Ga. 79; 1910, McCray t'. 
ance on a ship that never arrived; a rumor State. 134 Ga, 416, 68 S, E. 62 (magistrate's 
being offerl'd that the ship had foundered but signature on a warrant, the magistrate. though 
the crew escaped, held that it was not necessary present, held not a perferred Vo-itness to the 
to call some oi the crew or show diligent search signature); Louisiana: 1821. Abat t'. Riou. 
for them; rel>udintillit surh nn application of 9 Murt. Ln. 465. 466 (not derided): Milllle8o/a: 
the best-Il\'ioenre IJrinciplo·: Willinms I', E. I. 1873, Smith t'. Valcntinc, 1!l Milln. 452. 454 
Co. wal! ritl't1 ill argument). (pro\'ing II decree signed by n judge: the judge 

• 17fl6, Grose, J .. in Stono's T.inl, 25 How. lint prcfcrred to the clerk of thc court); Ten-
St. Tr. 1313 ("Wh(\nc\,er you hrinK c\'idcnre lIeS8CC: IS:l6, Osborno r. State,\) Yerg. 488 (is
fur the purpose of p;oving a fu('t, YOII mu~t gi\'e suing justice not preferred to a constable. to 
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§§ 1325-1339) SUNDRY PREFERRED RECORDS, ETC. 

(2) As a specially fitting application of tile preceding rule, it wus for a long 
time (until the era of State bank-currency ended) a much-agitated question 
whether in proving the forgery of a document particularl~' a ballk-note
the person whose name was forged (for example, the president or the cashier 
of the bank) was not a preferred witness, as against (for example) one who 
was familiar with the signature. This requirement recei\'ed scanty judicial 
support,S and was generall~' negati\'ed.6 Yet statutes were in many juris
dictions thought necessary for repUdiating it.7 To-day, it ma~' be supposed 
that no Court would sanction such a rule. 
authenticate an execution); 1848. McCully 1'. of nny person acquainted with the signature pf 
Malcom. 9 Humph. 187. 192 (genuineness of n such president or cnshil.'r. or who hns knowll.'dge 
warrant; the issuing jUlitice not n preferred of the difference in the uppellrnnce of the true 
witness. though present in court). and counterfeit bills" is ndmissible); 

'1830, Cayford's Case, 7 Green!. 57. 60 Idaho: Compo St. 1919, § 8954 (forging. etc .• 
. (president or cashier of n domestic bank must II bill. etc., of nn incorporated com pliny or 

be called; but not of II bank in tmother State). bank;" persons of skill". admis~ible to prove 
• 1801, R. ~. M·Guire. 1 Lench Cr. L .• 4th forgery) ; 

cd .• :111. note. Chambre. J.; 1802. R. V. Indiana: Burns' Ann. St. 1914. § 2114 
HughQs. 1 Leuch Cr. L .• LeBlunc. J. (cnshier. ("cushier of n bnnk purporting to ha\'e i~sued" 
not preferred); ISS6. Lefferts r. State. 49 N. J. a note. bill. draft. certificnte of deposit. or othl'r 
L. 26. 27. 6 At!. 521 (testimony of the supposed instrUDlent. is II sufficient witness to genuine-
sigller of a document, ns to the signature's ness) ; 
genuineness. not preferred to one who knows Iou'a: Code 1897, § 4870. Compo Code § 8771 
his hnndwriting); IS31, Hess r. State. 5 Oh. 5, (forgery of hnnk-bill, etc.; "persons of skill", 
7 (teller of a hnnk. ndmitted to testify to udmissible to prove bill, etc., to he counter-
forgery of signntures of president and cushier; (cit) ; 
"there is not such t\ distinction between one Kansa.<: Gen. St. 1915. § 8137 ("person~ of 
whose knowledge is of his own hnndwriting and skill, or experts" may testify to genuineness of 
the knowledge of another's on the I13me subject bill, ete .• "or other writing ") ; 
as constitutes the former evidence of a superior ltfaille: Re\,. St. 1916. C. 123, § ~ (forgery of 
degree to the latter"); 1843, Foulke's Case. 2 bank-hills, etc.; like Muss. Gen. L. 1921. ('. 
Hob. Va. 836. 841. 267. § 14) ; 

Compare nlso the eases citt·d anle. §§ 570, ltfClllsachusells: Gen. L. 1920. ('. 2Gi. § 14 
i05. some of which imply the snme result, and (in charges connected with counterfeit bunk-
arose out of the same controversy. bills, the testimony of president or clLshicr 

7 A few of these statutes. however (as in is not preferred if residing out of the Stut" 
Florida and Massuchusetts), still re('ognize II or more thnn 40 miles from place of trial. 
modified preference: and testimony of other persons COIIlp,·ten t to 

CANADA: R. S. 1906. c. 146. Crim. C. § 980 distinguish the forgery is admissible) ; 
(on II trinl involving counterfeit coin, "any Michioan: Compo L. 1915. § IS·I·t! (in 
witness suffices", and no mint officer.l·tc .• need prosecutions for forltcry. ell'., of bank-hills. 
be cnlled) ; "the testimony of the presiciunt and clLshier 

UNITED ST.\TES: .1rizona: Rev. St. 1913. of such bnnk nmy 1:0 dispensed with, if their 
P. C. § 1048 (forgery. etc .• of bill or note of cor- plnl'(! of residencl' shall be out of this :;t:\tc 
poration or bunk; "persons of skill". compe- or more than 40 miles from the place of trilli. 
tcnt to prove forged nnture of doeullwnt) ; and the testimony of nny person acquainted 
AIClllka: Compo L. 1913, § 11)66 (like Or. LI\w!l with the signnture of the presidl'nt or ('ashier 
1920, § 2007) ; of such hunks, or who has knowl£'dge of the 
Cali/Ilrnia: P. C. IS72, § 1107 (forgcry, ()t~ .. of difference in nppearuncc of the trtw nnd ('oun-
bank-bill; "persons of skill", admissible to terfeit nppcarnnce of such bills or notes" muy 
prove counterfeit nnture of hill) ; be admitted) ; 
Coillrado: Compo St. 1921. § 6i74 ("persons of Mirwrsola: Gen. St. 1913. § 84tH (sub-
skill", admissible to prove forgery of bill or stnntiully like Or. Lllws 1920. § 2007) ; 
note of bank or company on prosecution Montana: Re\·. C. 1921. § 1198:1 (like Cal. 
therefor) ; P. C. § 1107); 
Florida: Ro\·. G. S. 1919. § 6083 (in prosccu- X(,fade: Hc\,. L. 1912. §§ 668·l. 71i5 ("per-
tions for forgery, etc .• of blmk-notes. "the Hons of skill". ndmissibl£' to pro\,e forged 
testimony of th£' president und cushier of such nllturo of bill or note of in('orporuted compllny 
banks lOllY be dispensed with. if their plnce of or hunk. on trinl for forgery. l·tl·.) ; 
rcsiden~e is out of the Stllte or more tlum 40 .Vew .\Ie.rico: Anllot. St. 1915. § 1600 (sub-
miles from the pinel' of trial; uud the testimony stun tinily like Mich. (·omp. L. § 15441); 
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(:3) It was suggested in a few jurisuictiolls that the ,~llrve.1lor of a boundary 
was to be preferred to any other competent witness; but this never received 
any sanction.s nut iII a few States It preference is giv(!ll to un ojficialsurveyor, 
by forbidding the use of any other person's survey unless by mutual consent; 9 

:-i0 also all omciallog-sclller',~ record i:-i sOlTletimes preferred. 10 

(4) Where lack of consent was an essential element in a crime, as, the 
UINICr'S lack of (,Ollsent, in larccny. .. it was suggested that the unly person 
who could certainly know the fact was the owner himself, and that he should 
be called. This rule, however, which obtained a foothold in a few jurisdic
tions, seems not to be in truth It rule of Preferenee, and is elsewhere dealt 
with (post, § 2(89). 

(5) That which was merel~' a common practice in En~land came to be in 
a few American jurisdictions a fixed rule; namely, that aI/ the eye-witne.~ses of 
(/ crilllC, so far as available, mllst be called by the prosecution, a rule par
ticularly invoked in prosecutions ror homicide. It is not II rule of Pref. 
l'rel1('(', however, but It rule of Quantit~', ancl is elsewhere dealt with (po.~t, 
*~ 20i!}-:208l). 

(0) A ship's log-book:, containing the ma,yter',v entrieN, is b~' lon~ maritime 
custom now enshrined in statute, the preferred evidence in almust all isslws, 
civil Ol' eriminal, involving the happenings on a voyage. The statutory de
tails, however, follow no one principle collsistently.u 
N orlh Dakola: Compo L. HIla. § 10862 
(like CuI. 1'. C. § 1107); 
Ok/ahoma: Compo St. l!I21. § 2721 (like ('ul. 
P. C. § 1107) ; 
OreGo".· Luws 1[120. § 2007 (in pro~l'rutio:1S 
for forging. etc .. hank-hill, "the testimony of 
any person ucqullintcd with the ~ignllture" 
.. f the offirer ullthori1.ed to Migo. "or who hns 
knowledge of the ditTerence in Ilppeurnoce of 
the true and counl£'rfeit bills or notes thereof". 
is IIdllli~sihlc tf, pro\'e the bill's ('ounterfcit 
dWflleter) ; 
Penn"lI/mllia.· St. ISIiO. !\lnr. :U, § 55. Dig. 
1U20, § Sin, Criminal Pro('edllr<~ (testimony 
of expNt witnl'SlIcs to rountcrfcit pIII)(,r, or 
(·oin. IIdmissihl(" without r('qlliring proof "of 
tllll hllndwriting or the other tests of genuine
nc~s" liS heretofon·) ; 
WllId,' I .• ("",/.· Gl·n. L. IHOU, C. 346, § 6 
(counterfl'it bank-bill; tl'stimony of purport
ing signl'r shall not. he n'qllircd when Ill' is 
out of the Statl' or rl'sides out of it or mon' 
thlln 30 milCH distant. but IIny ('olllpewnt 
witnes.~ knowing his hllnd, or flllllilillr with the 
ditTon'lu'e "ctWl'en fllise ulld trlll' hills and 
skilled tlwr .. in, i~ adllliHHible) ; 
SOlllh Cl1ro/inl1: Crim, L. HI22, § as·1 (on 
a trilll for ('ounterfeiting Stuw bunk nowM, 
" thl! bunk shull CIIUHO i tN cII8hier or !!Ome com
"ek'nt witne~s" to attend and gi\'c cvidt!lIce) ; 
Soulh Dakola: Hl'\'. C. 19W, § 400:! (like 
CuI. 1'. C. § 110i); 
(Jlah.·Cowp. L. 1917. § 8987 (likl' CuI. P. ('. 
§ll07) ; 

WillCfJIIsill; Stul:!, 1019, § ·16213 (sllh~wntiully 
like Fin. Re\·. G. S. § GOS3) ; 
IJ'lIollli,IO: Compo St. l!!20, § . _' 
for forgery, etr .. of bill or note 
('olllpany or l)llnk, "aoy perso 
he witneHs" to prove the forol<,'ry I 

, 
trilll 
'Ited 
may 

Add I\lso the HtututeH whieh admit til,' /lUi
daril of Cl Sial/) or Frt/('rallrl'flmm'r k, pfove the 
forgl'ry of gO\'ernment IWI'l'r (l'o.~I. § litO). 

allflw. lU07. Forrestur 1'. ilurtt, IS Hnw. 
256 (land IO('ation; sur\'eYf>r lIot I'rcforr.)u); 
Ky. IS0U, Bowling v. 11t·lm. 1 nihil ~ (the 
Rlln'cyor running a boundal'Y. not l)rcferrcd to 
IIny other witnes,,); IS18, Grubbs I'. Pi('krtt, 
I A. IC Mllrsh. 25:1 (~ur\'l'yor not prefcrrl'd to 
prove hOlllldar~'-('orrcspolldence); .1Ilt/. 1800, 
Hidlllrdsoll I'. Milburn. 17 Md. 07 (lillc of II 
fl'IlCl'-SIlf\'c~'; the tl'stimony of tiu.' slIrvl!yor 
Ill'ld not prl'ferabl(' to t1l11t of lin l'~'e-witneS8) ; 
Mo. 1853. Wl'lwer 1'. Rohirwtt, 17 Mo. 459 
(hollndury lilies provllble hy !my one knowing 
them; fkld notell, RUrvey, Hurveyor, Of 11 wit. 
Jless of the Sllr\'(,Y, not prcfl'rrcd); W. l' a. 
Hmn. King t'. ,Jordan, -IG W. VII. 106, 32 S. E. 
1022 (in I'jl','tJUent, u plat I)r survey of the 
lines iH Ilot l'ssential evidelll'c). 

Thllt u map need not 1)<' official, nor 11 pholo
(}TCl/lI. be proved by the Ilhotogrtlpher, is noticed 
alii,', § 704. 

• StlLtlltes cited 1'0.<1, § W65, n. 5 (dur
v".Yor's re"ords). 

10 C'~o;('S dIed aliI", § 13:15. 
II Calt. DoJU. R. S. 1900, c. 113, ~ 288 

(""umeu's otTl'OCCS; if the log-book entry is 
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§§ 132;;-1339) SUNDRY PREFERRED RECORDS. ETC. § 133!) 

(7) III a few casual instances, attempts have been mude, usually unsuc
cessful, to introduce some spccific rule of prcl'crence for which no authority 
exists.l~ 

From all such suggested rules of preference should be distinguished (as 
ulread~' noted in § la:35) questions involYing the prineiple of •• parol evi
dence " or Integration (post, §§ 2425, 2-l29) , i.e. whether in a given instance 
the act was done in writing. If an act is done in writinR, the writing must 
be produced in order to prove the terms of the net; hut if the act as legally 
done unci cfl'eeti\'e was in parol, and the doer merely wrote clown a memo
rnnliull1 of it, then the parol aet muy be proved without producing the writ
ing, because there arc no rules of prderenee which can rcquire it instead of 
otlwr tcstimony. Tn whi{'h of these aspects It gi\"(~n tl'anslletion is proprrly 
to be vie\\,l~ll depends clltircl~' on the intcnt of the parties and the substan
ti\"(~ law applieable; it is enough here to call attention to the nature of the 
problem.13 

not prorhlCl·d or proved. the Court" mtly refuse 
to rel'pi",' (,\'id"IH'c of the offonce "): U. S. 
H,·\·. St. ISiS. § 45!!i. amender! hy St. 1~98. 
nn<".21. §§ l!). 20. Code 1919. §§ 7iHI-i7Sa. 
SIB. SIIS. HI2:!. l:i151S (the Court in mlmirulty 
tnIL\' refuse to receh'c '!\'idcnr'C of offl'ncl!~ • 
by ~I'alllell when lIot. entl.·red in the offil'ial 
log; ,·ited also post. § Hi·Il): !!lOO, The AmIL
ZOI), H·I Fed. 15:l. D. C. (statute applied). 

A ~ldp's reois/r'T is ordi!llLrily lIot conchlsh'c 
as to titlc; IS:IO. ColsolI r. B0I1Zl·Y. Ii Grl'enl. 
4i·1 (ILI·tion for Hupplil·g fllrnishcd). 

Compare the ,'aHI!S rited an/c. § 1240. 
pos/. H Hi·lI, IIi-! 7. 

,. Pia. l!H5. Cart('r v. State, 68 Fla. 143. 148. 
(m So. 1000 (f'Lmily Bihle entry. not preferred 
to ornltcHtimony); Ky. 1814. Beeler v. Youn~. 
a Bibh 520 (in pro\'ing ngl'. a family Bible 
l'ntry is 1I0t preferrt·d to oml testimony): 
1St. l\JHi. l\Iar. 18. p. Hi2 (age for school at
tcndalH:e; ':crtain written c\'idencc Jlrcfl'rrl'd: 
'(lIotcd post. § lUH); Miell. lSi". Elliott \'. 
Van Buren. 33 Mi,·h. ·19. 52 (fuct ILnd con
dition of bodily injuril's; medical testimony 
.not 11rcfl'rred): Mo. 1825. Buckner v. Armour, 
1 Mo. 535 (book-entrant not preferred. to 
pruve items of goods sold. I'te.): ,v. Y. 1896. 
Domschke v. H. Co .• 148 N. Y. 3:17. 42 ~. E. 
S04 (the testimony of an owner, colle(·ting 
his renta by an agent. W3 to their amount. 

cxduded in the nbsence of tL rl'uson for net 
producing the ng('nt. .. who had "er~onal 
knowledge ". till! former's t('stimony being 
"1I0t the hest "\'id('!II'c or till! fllllt"): Oh. 
H'·IO, Vnirin r. IllS. Co .• 10 Oh. 22:1. 225 (au· 
thority by yell dec to \,I'ndor to hold n boat 
II" eoll[lt.ernl Keeul'ity: vend('l' not IL preferred 
witlll'SR to tho flu'tH). 

II The following "u~['s will ~I'r\'l! as illll~trIL
tions: Ala. IS-I I. Pharr 1'. llllehelor. :l AlII. 
2:17. 246 (written u"pmisal of vllllle. lIot pr~
ferred); 1850. SpllrkH t. Hawl~. Ii AlII. ::11. 
212 (invoice of goods: tp:itimrmy hy milker 
as to value. rereh'ed without produdng il
"oire); 1910. Stewart ,'. Slo~~·Slll'fIield S. & 
1. Co .• 170 All'. 544. 501 SO. 4S (I"'('ollut-h()()k~ 
do not excludl' tostimony of one IlIn·jng iude
pendent knowl('dge); .-Irk. 11'.00. Pelican 
Ins. Co. v. Wilkerson. 5:1 Ark. a5a, a5u. 1:1 
S. W. 1103 (inv()ntor~' n'quir('d hy iusurnnce 
policy to be kept; upon its I,,~s without fault. 
other c\'id('nce of nmoun t of goods lost i~ 
admissible); /If o. 1.';9(1. IUs~ll'r ... Ins. Co .• 
150 :-'10. :lGu. iii S. W. 755 (rLv,'ount-books not 
preferred IlS e\·idenr.; of sales): S. r. 18:H, 
People v. Peck. \1 Wend. G04. Gil (n·gi'l
ter of authorized "hurell-voters, authorized by . 
~tlLtute, not prefl'rr('d to other ('viul·nee). 

Compare the \I~crul remarks of :\Ir. Gulson. 
in his treatise cited post. § 13-19. n. 1. 
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BOOK 1, PAIn II, TITLE I [CH .... P. XLII 

SUB·TITLE II (continued): RULES OF TESTIMONIAL PREFERENCE 

TOI'Ie II: CONCLUSIVE (OR ABSOLUTE) PREFERENCES 

CHAPTER XI.Il. 

§ 13·14. Nature of a Cone1usive Testi
monial Preference. 

§ I;H;;. Ca.-es involving the Int<'gratioll 
(" Parol Evidence ") Prineiple, distinguished 
(Corporate Hecords, .1 udicllli Reeords, Con
tro.('ts. etc.). 

§ la·lt). C:L.~('s invol\'ing the EfTeet of 
Judgments, distinguished (Jud~ments, Cer
tificates of Married Wom~n s Acknowl
edgments, Sheriffs' ReturlL.'l, Judicio.lIv 
Estahlished Copies:Certifico.tes of N aturo.l
iZlltion, etc.). 

§ 1:34i. Same: Det~rminati()n.~ by Ex
ecutive or Administrative Ofli<'er or Com
miH.~ion (lJ. S. Land Office, Chinese, In
dians, etc.). 

§ 1:~48. Genuine Instances of Rulcs 
of Concl\L~ive Testimonial Preference; Gen
erul Considerations of Policv and Theorv 
applicable. 

• • 

§ 1349. Same: (1) Magistrate's Re
port of Testimony. 

§ 1350. Same: (2) Enrolled Copy of Leg
islative Act; may the Journals override it'f 

§ 1351. Same: (3) Certificate of Elec
tion. 

§ 1352. Same: (4) Sundry Official 
Records and Certificates (Certificates of 
.Jurat, of Acknowledgment of Deed, of 
Record of De('d. of Ship Registry. of Prote.~t 
of Commercial Paper, of Chemical Anal
ysis; Le~islative Recitals in Sto.tutes). 

§ 1353. Constitutionality of Statutes 
making Testimony Conclusive; General 
Principles. 

§ 1354. Same: (1) Sto.tutes affecting 
Substantive Liability in Tort, Contract, 
Property, or Crime. 

§ 1355. Same: (2) Statutes making 
Oflicial Reports. Certificates, etc., Conclu
sive; Finality of Findings of Administrative 
Officials. Boards, etc. 

§ 1356. Same: (3) Statutes declaring 
Rebuttable Presumptions or ' Prima Facie' 
Evidence. 

§ 1357. Contracts making Specific Evi
dcnce Conclusive. 

§ 1344, Nature of a. Conclusive Testimonial Preference, The nature of Il 
C'ulle!usi\'c Prel'crclIl'e as distinguished from a pr"visional Preference (lillie, 
§ 1285) is in itself simple, In the latter, the preferred witness is to be ealll'd 
first, so that his kmm'll'dge, whaten'r it amounts to, Jl111~' ill' a\'ailed of; hilt 
when this has been done, tlte field is still open for the other witnesses; tlwse 
muy support or they lIIay (·'.JIltradie't tlw preferred witness; his testillllJlI," 
is ill no seilSI' filial. III she,rt, the prefl'rellce for hilll is /Jrur~Yi'(}//Il1 onl,\', 
atHI as IIl{llillst ot/wr witlll'ssl'S it lusts ellll.\· ulltil hii> tt~stilJlolIY is lillislwel. 
Bllt ill tilt' former t·lass, thl' prdp,Tl·d witll('sS is lIot Ifll'rt-ly e'ldll'e1 til'sf.; hi" 
tt'stilllOlI,V, wlll'lI 1)/'odll(,l'd, b tahll us fiulI!. :\0 otlwr wit/l(·s~es will ht· 
ullowl·d; till' "'l'fOr of Iti~ t\'stiIlH'II,\', if 1111.", t'/lIIII!!! III' showli h.\' otlll'r /llId 

/'lIlItl'ildidilll{ witllt·'i'il's. III ~IJ('I'I, his ll·:-;\illJ(,IIY is '·'I/II'IIl.yin·. 
'I'llitt ~tj('1t it hl,.i'·1 tllld 1I1,.;"I"It, 1'11'1'(·t "holiid I". ('OIt""e1/'" 10 1111," ItIlJi;~11 

Iwilw.'" t":'lilllllll,\' h hltl,·/·d ,·xIl'Ito/,,ji/l"'·,\'. tllld it /1101.' w,·I1I ... II>-.I\,·d wl ... II,.. .. 
""1' 11111 "r 1-:"id"I1"" /,·,·tlgllj~.",., "/I,' /,111" II( ,,1',·1"'/"'/11" IIf rI ... "li/Jl'I,,~j\'I' 1'''1'1. 

'\liI ... · 11,,1 till' ill'p'U"'1I1 "/I""" "r "111/1'1"",','" 1'''''1',·/,·/.,.,· Iw """luI/lIII,I,· II~ ill 

tlllllr "'~IIIt~ .,r III/II'/' IlId"III'II""Ir1 I,,j'/l'jfil.·~ IIf :,,,1/1.,1/1/1',\,1' II,", "J"llt'li"w" 
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§§ 1344-1357) IN GENERAL § 1344 

looselv dealt with in terms of "conclusive evidence"? No doubt this is • 
the true explanation of most of the instances in which such a term is employed, 
and it remains to aseertain whether, after all such explanations, there exist 
any im;tances of conclusive preference in the shape of genuine rules of evi
dence. The various instances to which the term II conclusive evidence" 
has been more or less plausibly applied may be grouped into three classes, 
i.c. two classes of rules clearly non-evidcntial, and one class clearly e\'idential 
(so far as it has any recognition). The first two must here be briefly considered. 

§ 1345. Cues involving the Integration ("Parol Evidence") Principle, dis
tinguished (Corporate Recorda, Judicial Records,Contracts, etc.). There are 
innumerable cases in which a writing is regarded as the sole and exclusive 
object of proof because of the "parol evidcnce " or Integration principle 
(post, §§ 2400, 2478). This principle assumes that, by some provision of 
law, or by the parties' intent, the act effective in law is a single written memo
rial, and that no parol act is to be regarded as of any effect for the purpose. 
Where this is the situation, it is obvious that the terms of the writing are alone 
to be proved; the writing must be produced, or, if it is unavailable, its terms 
must be proved. Here it is clear that the writing is not " evidence", nor 
" conclusive e\'idence", of the act; for it i.s the act. That the writing can
not be shown to represent inaccurately some prior parol conduct, is not be
cause the writing is conclusive evidence of what that parol conduct was, but 
because the parol conduct is immaterial and ineffective, and therefore (ante, 
§ 2) cannot be proved at all. It is not because we trust conclusively to the 
writing's testimony of what the parol conduct was, but because we do not care 
what the parol conduct was, and are not allowed to ascertain. 

In consequence of this principle of Integration, then, the question is con
stantly presented whether a specific writing has become the sole act material 
to the case; and this is purely a question of the substantive law applicable 
to thc kind of transaction involved. It is not a question of a rule of E\'i-
dence, as later more particularl~' noted (post, § 2400). 

The treatment of such questions would be here out of place and impracti
cable. It will be enough to note some illustrations of the kind of problem 
presented. For example, whether a corporate record can he shoWIi to be in
correct depends on whether by the substantive law a corporate doings to he 
effective mllst he done in writing, " even though the questioll may be 
expressed by a~ldl\g whether the written record is condu!iive,1 So whef{~ Il 
I'IlJrcly giv('~ hond to Illll'lWer for an official'sdefalclltion, to hold that theStatt· 
lIul\itillg ho,)\i:; Ilre not ('Olldllllivc il'l to lilly thlll he/the ~Ilrdy, JI/\:-; "0 lit rll('t 1't1 
to b~ rC!liilofltlibl(! for t be Iwlllal IllJlOllflt IlIi"lIillg, lilld not ror th,' 1llllIJIllit r,'· 
(·')r,I,·,] ill IIII' b""kfl lUi "li~lIill~.' So wll"r,' Il litlltlltl~ flro"i"it" cl II towlI I" 
,,"dlituillll~ IIlwhooirlllllitl'r II/JI,'rIlIJIIIII)\ IlI1vill~ II "c'/tHin (:C!ttific'lIt"of '1l1l1li • 

,uu 'It,t". (j",/'I"¥ , (jllj'll":>'. 'J~ 
,,; II :1:1', :nt, C" , •• tI,II I" .. " .. ",i/II·III ... 1 tI,. 
,f'CtHfJ iii I~j" ,.,11111_'(1,."'1 '_),hl. 'j"t l1.., 't,j~f1 

• ' •••• ,101 I~' "' ""111111, II" .. ,III" ",,, .. ( • 'HI I .. 

• "I"'Ul"(.,,j / .. , il",; "'011 / 'W'. ,')1.,,1 1""1. 
• :tH': 

"11711, til..,"" I /"1 .... \,." ;1.\ .'1'~ 'I"'i. ~ .... 
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§ 1345 RULES OF CONCLUSIVE TESTIMONY [CHAP. XLII 

fications, to hold that those qualifications could not be shown by evidence 
without producing the certificate is not to hold the certificate conclusive 
evidence of them, but to hold that the only fact material under th(' law 
was the possession of a specific writing.3 So, in a prosecution for publish
ing a seditious article in a newspaper, to hoid that the proprietor's filing a 
sample copy at the registry-office as required by statute is "conclusive 
of publication" is merely to hold that the filing of such a copy is an act of 
publication for the purposes of the penal law.4 Again, in an issue over the 
boundary of land granted by the Government. a ruling that the official survey 
is conclusive is not necessarily a ruling as to its conclusive testimonial effect 
but signifies that the survey is a part of the grantor's description of the 
land conveyed, and is therefore part of the deed of grant.5 Other illustrations 
are furnished in those cases where certain judicial action will be taken accord
ing as a specific document does or does not exist, irrespective of any attempt 
to ascertain and establish the truth of the assertions in the document. For 
example, a person claiming to be a foreign envoy will be tn'at.ed judicially as 
such if the Executive has recognized him as such, irrespective of the truth of 
the case;6 a foreign commission carried by a ship will be held" conclusive" 
of its national character, i.e. no attempt to investigate further will be made; i 
a judge's certificate as to what passed at a trial will be treated as "conclusive" 
in an application for a new trial,S i.e. so far as concerns the terms for granting 
a new trial, one of them is that the trial judge's certificate shall state certain 
things. In some jurisdictions the answer of a garnishee as to how far he is 
chargeable shaH be " conclush'e" ,9 i.e. for the purpose of allowing the use of 

• 
garnishee-process, one of the terms of its allowance is that the garnishee's 
statements, whether true or not, shall be the basis of action. :Finally it may 
be noted that a Court record is ., conclusive" as to the proceedings of the 
Court, not because it is a preferred source of evidence of the things actually 
done in parol, but because it is itself the judicial act and the parol matters 
are not the judicial acts.10 

§ 134:6. Cases involring the Effect of Judgments, distinguished (Judgments, 
Certificates of Married Women's Acknowledgments, Sheriffs' Returns, Judi
ciaDy Established Copies, Certificates of Naturalization, etc.). In considering 
the effect to be given to a judgment in another Court or cause, and especially 
a foreign judgment, when offered to sustain an action brought to enforce it or 
pleaded in defence to another action brought for the same claim, it is common 
to speak of the judgment in terms of Evidence and to describe its effect by the 

'1819. Com. 11. Dedham. 16 Mass. 141. 
• 1848. R. v. O·Doherty. 6 State Tr. N. 8. 

831. 874 . 
, 1901. Allmendinger 11. McHie. 189 Ill. 308. 

59 N. E. 517 (refusing to let a surveyor im
pench a recorded plat mnde by statute equiva
lent to a deed); 1814. Ringgold v. Galloway. 
3 H. & J. 451. 461; 1897. Carter II. Hornback. 
139 Mo. 238. 40 S. W. ~93. 

• Pod. § 2574. 
1 1822. Santi58ima Trinidad. 7 Wheat. 283. 

335. 
I 1718. R. II. Motherwell. 1 Stra. 93; 1874. 

Exp. Gillebrand. L. U. HI Ch. App. 52. 
• 1896. Phillips II. Meagher. 166 Mass. 152 

44 N. E. 136. 
10 PoBl. § 2450. 
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§§ 1344-1357) JUDGMENTS § 1~46 

phrase" conclusive evidence." I Is a judgment, then, an instance of a rule 
of conclusive prefi!rence, making the other Court's certificate that Doe has 
or has not a certuill cause of liction a conclus:i·e testimony to thai; fact? 

By no means. The theor~' of the use of judgments is not a matter to be 
lightly dogmatized about; yet it seems clear that the operation of recognizing 
it, when produced from another court, in support of a plaintiff or in defence 
of a defendant, is upon analysis not at all an employment of evidence. It 
is rather the lending of the Court's executive aid, on certain terms, to a claimant 
or a defendant, without ilwestigation of the merits of faC!t. The Closest 
analogy is that of an alias execution; when the legal effectiveness of a first 
execution has expired without the party's obtaining satisfaction of the judg
ment, he may without a new trial reinyoke the executive aid of the Court 
and obtain a second writ of execution, beeausc the original judgment or order 
of the Court to make satisfaction has not yet been fulfilled. In such a case 
the Court lends its executh'e aid because of its own order or judgment 
alread~· rendered; there is no question of re-trying the facts of the claim, 
but merely of whether and on whn t terms it will grant anew its executive aid. 
~owthe actof the Court in giving effect through its own officers to a judgment 
in another Court or cause does not in its nature diH'er from the issuance of an 
alias execution; it differs onl~' in regard to the terms upon which this effect and 
aid will be granted. ?\ ot upon the mcre existence of another Court's judgment 
wiII the second Court lend its own aid; butonl~' for certain kinds of judgments 
from the other Court. If the present Court believes that there was in the 
other Court a fair and full im'estigation of the facts, including a due sum
moning of parties bound to obey the summons, an opportunity for the !uIl 
hearing of evidence on both sides. and an honest and intelligent deliberation 
by the tribunal over the evidence. then the present Court will lend its enforc
ing aid as if to its own judgment. The fairness, i'ulness, and legality of the 

§ 13i6. 1 E.g. Ellenborough, L. C. J., in the criminal case held noj; admissible; the 
Hall n.Obd«:r, 11 East 118 ("evid~nc~ of the opinion d~clarcs tllis to be "fundamentale.:-ri 
debt"); Brougham. L. C .. in rLoulditch v. elcmcntary", IIno it doubtless is, as matter oj 
Donegall. 2 Cl. & F. 4iO (" a forcign judgment law; neverthelcss, it revcals an instance wh~r" 
is only' prima facie'. not conclusive c\;de!lce of some of our fundamE'.l.tal law is fundamen:-;.i 
a debt"); 1910, Ch"ntangco v. Abaroa. 218 nonscnse); 1918, Kcller & Co. n. EllermaI'. & B. 
U. S. 476. 31 Sup. 34 {where it is discouraging S. Co., 38 P. I. 514 (non-delivery of imported 
to find this Court discussing a judgment-bar in goods; judgment on a criminal charE-c of theft 
terms of its being "admissible in e\·idenl'e"). o{ the goods, not admitted). 

The usc of judgments of other Courts for Admill,Jil: 1910, In re Crippen, [19111 1 
relie\;ng the party from proof of incidental P. 108 (application of a com;cted {cion, or 
facts needs "Iluch liberalizing. The principal his representative, to establish elaim resulting 
instances are: from his own crime; com;ction admissible); 

(1) Using a judgment. of conviction of a 1913, Mash 't'. Darley, (\9141 1 K. B. 1 (In re 
principal in larceny, on the trial of the aCCl.'5- Crippen appro\'cd; here, on a bastardy com-
BOry; BOrne cascs are collected ante. ~ IOi9. n. 5. plaint, the defendant's con\;ction for carnal 

(2) Using a judgment of com"iction to im- intercourse with the complainant was rl)-
peach a witness; this is unquestioned: allie, l'eivcd); 1908, Sheibley t'. Fales. 81 Nebr. i95. 
U D80, 98i. 116 N. W. 1035 (libel on S .. charging a de-

(3) Sundry u~s: falcation as county officer; juugment against 
Excluded: 1911, Lillie r. Modern Woodman. S. in a suit by the county, admitted. on the 

89 Nebr. I, 130 X. W. 1()().l (be·.leficiary who theory tlJet defendant, as a resided taxpayer, 
had murdered her husband; the judgment in was privy to the other suit). 
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§ 1346 RULES CF CONCLUSIVE TESTIMO~Y [CBAP. XLII 

other Court's invei>tigation are m~re)y the main circumstances affecting 
the present Court's willingness to lend its judicial aid and to treat the other 
Court's judgment or order as it own. 

That a domestic judgment is ordinarily conclusive and cannot be collaterally 
attacked involves il1 truth merely a general duty and practice of domestic 
Courts to aid in enforcing one another's judgments without attempting to 
investigate anew the truth of the facts thereby adjudged to exist. That a 
foreign judgment by a Court not having jurisdiction, or by a Court imposed 
upon by fraud, or by 11· Court acting itself fraudulently, will not be enforced, 
is a proposition which in legal theory is precisely what it purports to be; 
namely, not the declinillg to take certain testimony as conclusive, but the 
failure to give enforcement to an order by another Court which cannot be 
enforced b~' this Court's officers uniess this Court chooses to order it. The 
importl'.nt feature is that in either case whether treating or not treating the 
jUdgment as conclusive there is no process of judicial investigation, re
sulting in taking the judgment as the conclusive testimony to some ulterior and 
main issue before the Court, but there is merely a declining or a granting the 
Court's aid to carry out an order of another Court. If the judgment is recog
nizpd as conclusive, then the plaintiff offering it is given an order to enforce 
it, or, when it is pleaded in bar, is denied an order to enforce his claim. If 
the judgment is not recognized as conclusive, then an action or a defence 
based on it is rejected, and the state of facts as to the original claim is inves
tigated in a practically distinct proceeding, in which the prior judgment 
plays no part except iIi sometimes affecting the burden of proof. 

The mode of dealing with a judgment, therefore, involves two alternatives. 
On the one hand, the Court may act upon and enforce the other Court's 
judgment without investigating the facts adjudged. On the other hand, 
it may decline to aid in enforcing the other Court's order, and may investi
gate the facts for itself. In neither alternative is the judgment used as 
conclusive evidence. 2 

It follows, then, that so far as any certificates, orders, findings, or other 
official determinations are to be assimilated to judicial judgments, they will 
be accepted by the Court and acted on as " conclush'e ", i.e. without allow
ing a new investigation of the facts. How far certain kinds of official de
terminations are thus to be assimilated to judicial judgments because of the 
judicial nature of the proceedings in the course of which they were rendered, 
is a question belonging to the law of Judgments, and not to the law of 
Evidence. 

It may, however, be noted here that there are five sorts of such doc
uments (other than formal judgments of other Courts) as to which 
this question of " conclusiveness" has been most commonly raised. 

, This theory of the nature of the act gott in his acute :md philosophic treatise on 
of enforcing another Court's judgment to Foreign Judgments. p. 20. 
harmonize with that of Mr. (later C. J.) F. Pig-
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§§ 1344-1357] JUDGMENTS § 1346 

(1) The certificate of the magistrate, notary. justice, or other officer, taking 
the privy examination and acknowledgment of a married woman that a deed 
signed by her was executed of her own free will and with full knowledge, was 
at common law not open to disproof of its correctness, because it was 
regarded as in the nature of a judicial determination; but other dews 
have in some jurisdictions prevailed, often in virtue of express statutory 
provision. 3 

(2) A shelijJ's return, besides being admissible as an cfficial statement 
(post, § 1664), is also usually treated as conclusi\'e (i.e. not to be shown 
erroneous) to the same extent that the other parts of the same judicial 
proceeding are conclusively determined by the judgment, Le. a~ against 
the parties and their privies; while as against the sherif}' himself it will 
be affected by the doctrines of estoppel. 4 

(3) The establishment of a copy oj a lost deed by judicial proceedings 
allowed by statute for that purpose might be regarded as conclusive of the 

3 See the different theories expounded in the vincing e\;dence". instead of by a "mere pre-
following cases: Federal: 1828. Elliott r. ponderance" is II rule for mfllilure o! proD! 
Peirsol, 1 Pet. 328; Ill. 1898, Da,,;s v. Howard. (post, § 2498). 
172 III. 340, 50 N. E. 258; Ind. 1843, McNeely • The following cuses will give a clue to the 
v. Rucker, 6 Black!. 391; Kan. 1898, Heaton t'. distinctions and authorities: EXGL.'SD: 1809, 
Bank, 59 Kan. 281, 52 Pac. 876 (citing cases); Gyfford r. Woodgate. 2 Cllmp. 117 (not con-
Ky. 18iO, Woodhead r. Fould3, 7 Bush 222; elusive as to the consent of the plaintiff to an 
Mich. 1880. Johnson 1'. Van Velsor, 43 Mich. alias fi. fa.); USITED SnTEs: Arl:anBus: 1848. 
208. 219; lIIinn. 1861, Dodge t·. Hollinshead. State r. Lawson. IS Ark. 380, 384 (conclusive 
6 Minn. 25, 39; l' a. 1840, Harkins ~. Forsyth, against himseU. and in action& between third 
11 Leigh 294, 301. pertKlIls. but not against the plaintiff in action 

The following list v.;ll give a clue to the chief against the sheriff for wasting goods le\'ied on) ; 
distinctions and authorities: Alabama: 1893. 1882. Hunt r. Weiner, 39 Ark .• 0.75 (creditor's 
Edinburgh A. L. M. Co. r. Pl'opie, 102 Ala. 24, bill; return of 'nulla bona' com'lush'e) ; Comlcc-
14 So. 656; 1905, Chattanooga N. B. &. L. tieut: 1827. Watsonr. Watson. 6 Conn. 334 (not 
Ass'n v. Vaught. 143 Ala. 389, :39 So. 215; conclusive on execution or mesne process); 
Arkamllil: 1885, Petty v. Grisard, 45 Ark. 117; Illinois: 1908, Hilt r. Heimberger, 235 Ill. 235, 
Florida: 1920, Hutchinson 1>. Stone, 79 Fla. 157. 85~. W. 304; 1920. Chapman v. North 
84 So. 151; 1916, Bank of Jennings v. Jennings. American Life Ins. Co .. 292 Ill. 179, 12G N. E. 
71 Fla. 145, 71 So. 31; Idaho: 1920, Myers r. 732 (sheriff's return of sen'ice cannot be eon-
Eby, 33 Ida. 266, 193 Pac. 77 (acknowledgment tradicted after term of court of rendering 
taken by telephone by justice of the peace); judgment); Iowa: 191i, ~lcWiIIiams r. 
lllinoia: 1911, Huston 11. Smith. 248 Ill. 396. Robertson, 180 Ia. 281. 163 N. W. 198 (service 
94 N. E. 63; Indiana: Woods 1'. Polhemus. 8 of notice of suit); MassachuflCt/8: 1842, Niles 
Ind. 60, 66; Iou'fl: 1859. Tatum ~. Goforth, v. Hancock, 3 Metc. 568, .569 (return of sen-ice 
9 Ia. 247; Kentucky: 1870, Ford 11. Teal. 7 of copy of citation; conclusive as to the coPy's 
Bush 156; 1877, Pribble 11. Hall, 13 Bush tHo correctness); f'ebraska: 1897, Cacpbell Co. 
65; 1904, Hall 1'. Hall, 118 Ky. 656, 82 S. W. l'. Marder, 50 Nebr. 283. G9 N. W. 774 (not 
269; MiBsiBsippi: 1873, Lockhartv. Camfield, conclusive); New Jersey: 1849, Browning r. 
48 Miss. 470, 489; MiBBouri: Mays v. Pryce, Flanagin. 22 N. J. L. 56i, 5.3 (held conclusive 
95 Mo. 603, 612, 8 S. W. 731; .IV orth Carolina: as betwer.r. debtor and creditor and their prh;ea. 
1897, Spivey r. Rose, 120 N. C. 163, 26 S. E. and also against the sheriff himself always. but 
iOl; 1901, JohnS<'n Lumber Co. v. Ll'onard. not in the sheriff's favor; here, not in an action 
145 N. C. 339, 59 S. E. 134; 1915, Butler 1'. for escape; cases copiously cited); North 
Butler, 169 N. C. 584, 86 S. E. 507; 1920, Carolina: 1917, Lake Drainage Com'rs r. 
Frisbee r. Cole, 179 N. C. 469, 102 S. E. 890; Spencer, 174 N. C. 36, 93 S. E. 435; WeBt Vir-
Ohio: 1862, Tnlman v. Lore, 14 Oh. St. 144, ainia: 1921. Nuttallbury S. M. F. Co. v. First 
151; Texas: 1910, Veeder r. Gilmer, 103 Tex. Nat'l Bank. W. Va. ,109 S. E. 766 (service 
458, 129 S. W. 595; WashingtoJ!: 1903, on corporation). 
Western Loan &. S. Co. v. Waisman, 32 Wash. See a learned note by n. D., .. False Sheriff's 
C.44, 73 Pac. 703. Return still Conclusively True in Pennsylva-

The rule for proving the inconectness of the nia" (U. of Pa. Law Rev., LXIX, 152. Jan. 
certificate of examination by'· clear and con- 1921). . 
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§ 1346 RULES OF CO~CLUSJVE TESTI:\ro~y [CHAP. XLII 

terms of the deed, provided the result of the proceeding were regarded as a 
judgment affecting all persons concerned; but such does not seem to be the 
effect generally conceded.s 

(4) The obsolete" trial by certificate" (as when the fact of bastardy was 
determined by certificate of the bishop offered in a common-law court) was 
in reality the acceptance of a jUdgment of an ecclesiastical or other tri
bunal upon a matter committed to its jurisdiction.6 

(5) A certificate of naturalization is in theor~' a copy of a judgment, and 
is therefore not admissible in any independent litigation to evidence age 
or birthplace.7 

§ 1347. : Det6l!llinations by Executive or Administrative or 
Commission (U. S. Land Office, Chinese, Indians, Land Tit.les). The fore
going doctrine of the "conclusiveness JJ of a judgment applies equally to 
the determinations of an executive or administrative official or commission. 
When jurisdiction has been given to such an official to determine the facts 
in a given class of controversial cases, the determination (or finding, or judg
ment) settles the controversy, and can be used in other proceedings to relieve 
from renewed inquiry into the facts, precisel~' as in the case of a judicial 
judgment. 

Whether a legislath'e measure handing over such determinations con
clusively to the Executive branch of government is constitlltumal is another 
question (briefly examined po.~t, § 1353). And whether such officials need 
observe the usual rules of Evidence is still another question (already con
sidered ante, § 4a). It is enough here to note the principal t~'pes of official 
determination which have been judicially passed upon in terms of U con
clusive evidence." 

(1) The certificate or ruling of an officer of the Federal land office is, upon 
certain matters, in effect the judgment of a competent tribunal, and is there
fore" conclusive. JJ 1 

(2) The certificate or finding of a Federal or a foreign official as to oc
cupation and identity of a Chinese person or of other kinds of immigrants 
has been given °a conclusive effect, by Federal statute.2 

(3) The facts of age and race, as affecting the persons entitled to share 

6 Cases cited ante. § 1273; post. § 1660. bert's Estate. 51 Mont. 455. 153 Pac. 1022 
e 1309. Bayeult r. Beryhale. Maitlnnd's Year- (foreign nativity). 

bookS. II. 110. 3 Edw. II. No. 15 (Selden Soc. ~ UU. 1 1903. De Cambra ~. Rogers. IS!) 
vol. XIX) (the bishop's certificate "suffices U. S. 119.23 Sup. 519; 1908. Rogers v. Clark 
Cor ever" to prove a man legitimate); 1591. Iron Co .• 104 Minn. 19S. 116 N. W. 739; 
Abbot of Strata Mercella's Case. 9 Co. 1906. Kennedy r. Dickie. 34 Mont. 205,85 p&. 
Rep. 31 II; 1628. Coke upon Littleton. 74a; !lS2 (citing cuses); and rases cited a,:tc. §4c. 
1768. Blackstone. Commcntnries. III. 333; I A statute. making conclu~ive. for certain 
1793. Ilderton •. Ilderton. 2 H. Bl. 145. 156 purposes. a Chinese immi(JTant's certificate 0/ 
(trial by bishop's certificate. held not applicable occupation. has be::.n enforced: U. S. 1884. 
in a Scotch dower case; the opinion brings out July 5. c. 22(1. Code §§ 3656. 3657; 1891. Wan 
the jurisdictional nature of the controversy). Shing~. U. 8.,140 U. S. 424.11 Sup. 729; 1904. 

, 1875. Mutunl Benl'fit L. Ins. Co. r. Tisdale. U. S. I). Gin Hing. 8 Ariz. 416. 76 Pac. 639. 
91 U. S. 238. But it ought to be at least nd- Compare the rulings on comtitutw1WJlitli of 
misRible. though not conclusi\'e: H1l5. Col- immigration officials' findings (po.t, ,1355). 
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§§ 1344 1357] EXECUTIVE DETERMINATIONS § 134i 

Indian lands in some regions, became material and were to be found and re
corded in the census-procced'ings of the. Commissioners to the Five Civilized 
Tribes; and by statute these records were made" conclusive evidence"; 
virtually this was a judicial inquisition and perhaps a judgment. But certain 
other reports of Federal officials, prodded for by statute to ascertain the 
status and property of Indians, do not have that effect; and some discrimina
tion is therefore necessary between these several statutes.3 

(4) The certificate of title ro land, given by the registrar under the Torrens 
land-title registration system (ante, § 1239) is virtually an adjudication, and 
is therefore" conclusive." 4 

I Federal: 1894. Heglert'. Faulkner. 153 U. S. 1914. Phillips 11. Byrd. 43 Oklo 556. 143 Pac. 
109. 14 Sup. 779 (special Indian agent'S find. 684 (similar); 1914. Grayson 11. Durant. 
ing under U. S. St. 1854. July 31. a.~ to the age 43 Okl. 799. 144 Pac . .')92 (similar. but holding 
of an Indian. held not conclusive. because age the records inadmissible; the opinion loosely 
was not material in the finding); U. S. St. confuses several doctrines); 1915. Diamond 1>. 

1908. May '¥T. 35 Stat. L. 312. c. 199; certain Perry. 46 Oklo 16. 148 Pac. 88 (a Creek Natior& 
questions arising under this statute are dealt enrolment record. made under U. S. St. 1908. 
with in the !ollo .. 'ing ~ASeS (compare also the May 27. is evidence of the age of an allottee 
eases cited poat. § 1671. n. 11): 1914. Malone r. named as grantor in a deed); 1915. H6ms to. 
Alderdice. 8th C. C. A .• 212 Fed. 668 (commis- Hart. 49 Oklo 143. 151 Pac. 1038 (enrolment 
Ilion to the Five Civilized Tribes of Oklahoma. records of the Five Civilized Tribes are not 
to enrol their citizens. held a quasi-judie'ial conclush'e as to an allottee's age. when ma
body ha\;ng power to determine. and its de- terial for a transaction prior to May 27. 1908. 
terminations of material facts held conclush·e. the date ofthe statute); 1916, Scot tv. Quimby. 
including the fact of minority of age before 56 Okl. 301. 155 Pac. 1154 (enrolment as an 
1900; but not conclush'e as to facts not adopted Seminole under St. 1906. Apr. 26. 
material. i.e. as to precise age); 1917. U. S. t. is not an adjudication as to quantum of Indian 
Wildcat. 244 U. S.111.437 Sup. 561 (allotment blood); 1916. Hart ". West. 62 Ok!. 71. 161 
of Indian land in Oklahoma; on the issue Pac. 534 (title to land; under U. S. St. 1908. 
whether T. a Creek Indian died prior to April 1. May 27. the Indian enrolment record. though 
1899. the enrolment by the Dawes Commis- conclusive as to year-age, leaves open to other 
Ilion to the Five Civilized Tribes showed his evidence the precise date of birth); 1916. 
name as alive in May. 1901; the opponent Gilcrease~. McCullough. 63 Oklo 24. 162 
offered e\;dence that he died in January. 1899. Pac. 178 (age of Creek Indian; similar to 
and the evidence was rejected; held that the Hart ~. West. supra); 1917. ~liller ~. Thomp. 
enrolment was conclusive. under St. 1898. son. 65 Ok!. 86. 163 Pac. 528 (Indian enrol
June 28. Curtis Act. "there was thus con- ment records made under U. S. St. 1908. May 
.tituted a quasi-judicial tribunal whose ludg- 27. are not admissible to show age in trans
ments. within the limits of its jurisdiction. were actions completed before the statute took 
only I!ubject to ~ttack for fraud or such mis- effect); 1921. Colbert r. Patterson. Ok!. • 
take of law or fact as would justify the holding 201 Pac. 256 (findings of the Commission to 
that its judgments were voidable; ... a cor- the Five Civilized Tribes are final); 1922, 
rect conclusion was not necessary to the finality Minshall ~. Berryhill. Ok!. • 205 Pac. 932 
and binding character of ita aecisions"); 1918. \und.~r the sUPlIlemental Creek Treaty of 
U. S. 1>. Ferguson. 247 U. S. 1i5. 38 Sup. 434 June 30. 1902. the absence of a name from 
(conveyance by Seminole Indian a1lottee; the the enrolled list by the Commission to the 
enrolment under St. 1898. June 28. and St. Fh'e Civilized Tribes is nat conclusive as to 
lW8. May 27. held conclusive as to the the inheritance of a Creek citizen whose father 
quantum of Indian blood in the grantor); was on the tribal rolls; distinguishing the 
1920. U. S. V. Atkins. 8th C. C. A .• 268 Fed. efff'ct of the Seminole Treaty) ; 
923; 1.'eVllJ: 1920. Langford r. Newsom. Tex. • 
Oklahoma: 1914. Scott 11. Brakel. 43 Ok). 220 S. W. 544 (enrolment record of Com-
655. 143 Pac. 510 (the enrolment records missioner to the Five Ch'i1ized Tribes. held 
under U. S. St. 1908. May 27. held not con- conclusive evidence of age under U. S. St .• 
elusive of the age of any Indian citizen or May 27. 1908; roUs of citizenship and freed
freeman in the determination of rights ac- men. approved by the Secretary of the In
crued prior to the date of the statute; dis- terior. distinguished). 
tinction pointed out between the "enrolment 4 Uniform Land Registration Act. ~ 51 
record". the "approved roU". and the" een- (" (1) Every certificate of title entered in the 
IIUS card"; leading opinion. by Kane. C. J.); register of titles as aforesaid. together with the 
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§ 1348 IWLES OF CONCLUSIVE TESTIMONY [CHAP. XLII 

§ 1348. Genuine Instances of Rules of Conclusive Preference; G~nera1 
Considerations of Policy and Theory applicable to them. After thus discrimi
nating those instances of conclusiveness which in reality involve some ap
plication of the principle of Integration or the principle of Judgments, it 
is practicable to examine the cases in which some genuine rule of conclusive 
testimonial preference is put forward for recognition. Certain general con
siderations must first be noticed. 

(1) The practical mark of d'isi'inction between instances of the" parol evi
dence "(or Integration) principle and genuine instances of Contlu.Yive Prefer
ences is this: When the writing in the former instance is lost or otherwise 
unavailable in Court, then its terms must be proved by copy or otherwise, 
and if it never existed as required by law, then nothing can be proved (post, 
§§ 2425, 2453); while in a case of conclusive testimonial preference, if the 
preferred testimony is not to be had, then the field is open to any other 
evidence of the fact. For example, if a judicial record never was made, 
the oral proceedings cannot be proved, because the only effective judicial 
act is the writing (post, § 2450); and if the record was made but has been 
lost, then the terms of the lost writing, not the parol proceedings, must be 
proved. But in the case of a magistrate's report of testimony taken be
fore him (ante, § 1327, post, § 1349), or an election commission's certifi
cate of the result of the election (P(h~~, § 1351), or the official enrolment 
of a legislative act (post, § 1350), the effective and material legal act is 
still the testimony uttered, or the vote cast, or the yeas and nays voiced. 
Though conclusive credit may be given to the report by the magistrate, 
or the commission, or the presiding officer, still his document can never 
be legally anything more than a testifying to the act of another person; 
hence, though this report if available may be treated as conclusive, yet if 
the report was never made, then the effective act of testifying or voting 
may be otherwise proved, and if the report was made but is unavailable 
through loss or destruction, then also the testifying or voting may be 
otherwise proved. The preference applies only when there exists a testi
mony available for the purposes of preference; and the loss of the prf!'
ferred testimony therefore leaves the testifying or voting (since it is' 
throughout the effective act for legal purposes) still provable by such evi
dence as remains available. 

(2) Upon what general consideration,y of policy, if at all, should any rule 
of Conclusive Preference be recognized? 

It is obvious that the recognition of such a rule is an extreme step to take. 
It amounts almost to an abdication of the Court's judicial functions (post, 
memorials thereon, if any, shall be known as 
'the certificate of title.' (2) Said l'ertificate 
shall be conclusive evidence of all matters 
contained therein, ex~~pt as otherwise provided 
ill this Al't"); § 71 {"Whenever a duplicate 
certificate of title is lost or destroyed •••. 
llpon satisfactory proof that said duplicate 

certificate has been lost or destroyed, the 
court may direct the issuance of a new dupli
cate certificate, which shall be appropriately 
designated and take the place of the original 
duplicate"); the several State stlltutes are 
dted allie, § 1225. 
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'1344 1357) GENERAL POLICY § 1348 

§ 1353). To forego investigation into the existence of a fact because a certain 
officer not having judicial powers or opportunities of investigation has de
clared it to exist or not to exist, and to accept his statement as conclusive and 
indisputable, is in effect to refuse to exercise, as regards that specific fact, 
that function of the investigation and final determination of disputes which 
is the peculiar attribute of the Judiciary as distinguished from the Executive 
and the Legislature. That the Court may, if it chooses, in dealing with evi
dence, take such a step seems clear, though whether the Legislature may 
constitutionally oblige it to do 50 is another question (post, § 1353). But 
obviously it is a step which will not be taken except when dearly indispensable 
as the best practical method of settling disputes and giving stability to the 
interests of all concerned. 

For this reason, it would seem, 'a priori', tha t ~;uch a rule does become 
the most practical solution in two kinds of situations, and in two only: 1 

(a) A judiciai judgment binds only the parties to the specific litigation, and 
therefore the same question of fact must be iIn-estigated anew, even innu
merable times, between parties not affccted b~· prior judgments. There 
may therefore be an anaiogous situation in which innumerable parties u)ill 
be affected by a fad common to the rights or <llltic!! of all; and this fact, in the 
absence of a judicial proceeding binding on aU, may be from time to time 
differently determined by different juries and jud~ments in successive litiga
tions. In such 3. case, all the rights of the innumerable parties affected by 
this fact might be doomed to a perpetual instability; for no one conl~rned 
can predict what the issue will be in the possible litigation of innumerable 
successive adversaries. It would therefore be highiy desirable, if a definite 
and trustworthy official certification of the fact had been authentically and • • 
openly made, for the judiciary to announce as a settled rule that this official 
certification would invariably be accepted in a judicial investigation as con
clusive. Thus all the vital advantages of stability would be secured, and the 
disadvantages of possible error could be regarded as comparatively trifling. 
The typical, though not the sole, case fulfilling these conditions is that of the 
officially enrolled cop~' of a legislative act, used as conclusive evidence of the 
terms of the legislath'e enactment and the proceedings of its adoption (post, 
§ 1350). 

(b) It may occur that shortl~' after the doing of a legal act all ordinary 
eWlence of its doing and its terms is likely to become practically unavailable, 
either because documents are destroyed or lost, or because witnesses are 
tampered with or becomc incompetent or non-compellable to testify. If a 
class of cases existed in which this dearth of satisfactorY evidence habit-• 
ually occurred, and if at the same time a trustworthy official statement of 
the fact as it waS had been made close to the time of the fact and with the 
most satisfactor~· data before the officer, it might well be thought that on 

'1MB. I Mr. J. R. Gulson, in his treatise on Philosophy of E,idcncc (1905). nt U 392-426. 
nnalyzes thl'sC problems in a careful and enlightening manner. 
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§ 1348 RULES OF CO~CLUSIVE TESTIMONY [CnAI'. XLII 

the whole a doser approach to the truth could be reached by accepting the 
official statement as conclusive, instead of by making the attempt to weigh 
the scanty or untrustworth~' cddence that might be available for the pur
poses of the subsequent judicial il1\·estigation. It would be essential for 
such a situation that the official statement should be especially trustworthy, 
that the ordinary evidence subsequently available should be especially un
trustworthy or scanty, and that both of these features should habitually bl;: 
present in that class of disputes; but, given these three conditions, the ca~e 
would seem to present a fair justification for refusing to il1\'estigate in the 
ordinar~' wa~' and for taking the official statement as condusive testimony to 
thc fact in issue. The typical, though not the sole ease, fulfilling thcse 
conditions, is that of an election officer's certificate as to the number and 
tenor of votes cast and the qualifications of the voters (post, § 1351). 

It may be added, finally, that wherever a rule of conclush'e preference 
can be laid down at all, it can apply only to a written official statement, not to 
testimony 01& the stand. The statement must he official, because the sanctions 
of the official oath should at least be present, or else the statement is no 
more trustworth~' than any other person's. The statement must be in lcrit
ing, because otherwise the recolleetion-testimony, even of an official, is no 
better than another's recollection. ~o one has ever thought of suggesting 
a rule of conclush'c preference for an~' testimon~' other than official written 
statements. 

§ 1:349. Same: (1) Magistrate's Report of Testimony, Where a commit
ting magistrate is required b~' law to make a written report of the statement 
of the ac('used pcrson under c~:" .. Jlination and of the testimony of the wit
nesses, this report, as alread~' noticed (ante, §§ 1:~26-1329), must be produced 
as a preferred testimon~' to the words of the statement and the testimony. 
But is this report to be given sueh further and paramount weight that it is 
to stand as conciusil'e and irrefragahle b~' any evidence of its error? 

In the first place, it can hardl~' be contended that the express legal duty 
of the magistratc to make the report il1\'ests it with such conclusiwness; 
there is certainl~' no such general principle applicable to statements made under 
official dut~,. In the next place, the magistrate's report is not governed by 
the" parol evidt'ncc " theor~' of judicial records (post, § 2450); for testimon~' 
is not a judicial act; and the thcory of judicial records is merely that the 
judicial act is originall~' done and constituted in writing, and the testimonial 
utterance of a witness or the accused is distinct from an~' judicial act done 
as a part of the record. Furthermore, neither of the general considerations 
of necessity and polic~' (mentioned in § 1348, ante) can apply to the present 
case to make it desirable to take the magistrate's report as conclusive. Finally, 
considering the circumstances under which such reports are drawn up and 
the unfair consequences that may often follow from the inability to expose 
their errors, policy seems rather to require that they should not be treated 
as conclusive: 
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§§ 1344-1357) REPORTS OF TESTIMONY § 1349 

1844, Rcportm' Note to Jean3 v. Wr..cc.wn, 2 Moody & Robinson 487 (approved by 
ALDERSON, B., in 1 Den. Cr. C. 542, as "admirably discussed "): "[Questions may arise] 
as to the extf'nt to which other evidence is to be excluded; in the determination of which the 
necessity of the case, in some instances, the purposes of the enactment in others, must be 
looked to. Thus, judicial records are not only primary, but from their nature conclusive 
evidence of the decisions of Courts of justice. . .. (But as to depositions taken in criminal 
trials,] evid:mce is admissible by way of explanation, or to prove that the party made other 
statements besides those reduced into writing; otherwise the safety of prisoners and the 
credit of witnesses would depend on the honesty and accuracy of the clerks who take the 
examination. . .. Even if the entire examinations of the witnesses and the committal 
of a prisoner take place at the same time, it would seem most inconvenient, as well as un
reasonable, to make the written examination conclusive as to all the preliminary statements 
of the witnesses on which it is founded." 

The precedents on the subject must be considered separately for the case 
of an accllsed person's statement and that of a witness' te::timony; for the 
doctrine has recei\"ed difl·erent treatment in the two cases. In connection 
with both, it is to be remembered that the statutes on the subject of the 
magistrate's dut~- (ante, § 1326) often require him to take down no more than 
"the substance" of what was said or "so much as may be material": • 

(a) The rule seems to ha\'e become settled in England during the 1800s 
that the magistrate's report is conclu,nt'e as to the statement oj the acC'u~ed.l 
But this rule has been ac~epted in only a few American jurisdictions.2 The 
rule, as accerted, applies onl~· to such utterances as the magistrate has pur
IJOrted to take down; hence, utterances made at another time than the formal 
statement, or at that time but apart from the formal statement, ma~' be proved 
by other testimony; the general notion being that so far as the magistrate's 
report goes, it is not to be contradicted.3 It must be noted, on the one hand, 

, 1349. I 1816. R. t. Smith. 1 Stark. 242 
(evidence denying the administration of the 
oath to the defendant when examined. ex
cluded; Le Blanc. J .••. could not allow that 
which had been sent in under the hand of a 
mall;istrate to be disputed "); 1833. R. f. 

Bentley. 6 C. &: P. 148 (mistake in entering 
the defendant's statement as a complaint. 
not allowed to be shown); 1833. R. t'. Lewis. 
ib. 161; 1836. R. ~. Walter. 7 C, &; P. 267; 
1839. R.I>. Pikesley. 9 C. &: P. 124 (that the 
accused hnd been sworn). 

2 See the cases in the next note. and also 
these: MUss. 1874. Wright 11. State. 50 Miss. 
332 (" no parol evidence of what the prisoner 
may have said on that occasion can be re
ceived"; unless the writing cannot be had): 
1898. Powell 1>. State. Miss. • 23 So. 266 
(other testimony inadmissible. where this is 
available: it is "exclusive "); 1901. Cunning 
1>. State. 79 Miss. 284. 30 So. 658 (Wright f. 
State approved) ; 1905. Bell». State. Miss. • 
38 So. 795 (Wright 1>. State approved); P. I. 
1908, U. S. v. Estabillo. 9 P. I. 668. 

• Such seems to be the principle of the some
times obscure precedents: 

P. 187 (remarks by the defendant during the 
examination of the witnesses. and not when 
himself examined. admitted); 1838. R.I>. 
Morse. 8 C. &: P. 605 (blanks CMnot be filled; 
certain names here omitted in the clerk's 
written report of the testimony); 1846. R. t. 
Weller, 2 C. &; K. 223 (remark of the defendant 
made while a witness waa testifying. excluded) ; 
1850, R.I>. Christopher. 2 C. &: K. 994 (the 
magistrate·s notes having been given to the 
clerk to write them up in deposition-Corm, 
the clerk at his office asked some additional 
questions. and wrote them in: then in Court 
the depositions were later read over before the 
deCendant and signed by the witnesses; held 
that the answers mnde to the clerk could be 
asked for orally. as no part of the depositions). 

UNITED STATES: Arkama8: 1881, Griffith 
v. State. 37 Ark. 332 (testimony not allowed 
for answers not recorded. but allowed Cor 
magistrate's warning questions not recorded) ; 
Indian Tw". 1906. Willis v. U. S .• 6 Ind. Terr. 
424.98 S. W. 147 (under a statute requiring 
the magistrate to make only a "general" 
statement in writing. the testimony of wit
nesses who heard i~ admissible); Louisiana: 

ENGLAND: 1835. R.I>. Spilsbury, 7 C. &: 1920. State v. Bailey, 146 La. 624, sa So. 
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§ 1349 RULES OF CONCLUSIVE TESTIMONY [CHAP. XLII 

that even such utterances are not admissible if by the principles of conjes8'ions 
(ante, §§ 842-852) the whole statement is not receh·able.~ 011 the other 
hand, where the report has been read over to the accused and he has expressI~' 
assented to its correctness by oral acknowledgment or by signature, the 
writing is thus adopted as his own and becomes a statement by him in writing; 
he thus can no longer deny that it represents what he said.5 In the absence 
of such an acknowledgment, the whole doctrine that the report is conclush'e 
is (as already noted) ill-founded, and should be repudiated. It may be added 
that the doctrine itseIr applies onl~' so long as the conclusively preferred 
testimony is available (ante, § 1348); and therefore if the magist.rate's re
port was never taken or if it was lost, the case is open for ordinary testimony.6 

(b) The doctrine was also applied in England 7 to the magistrate's report 
of the testimony of a w·ifness, but was strictly confined to the testimony taken 
in a criminal case before the committing magistrate.s It has been occa
sionally recognized. in this country.9 The limitations already noted for the 

854; N = J crsetl,' 1790. Stute ~. Wells. 1 N. J. memorial taken hy a clerk. and do you think 
L. 424, 429 (other confessions at other times that his omission shall be conclusive to us?"). 
receivable; but not other testimony of the • E,..(j. 1838. Robinson v. Vnughton. 8 C. & 
statements deposed to the rnagistrnte); NerD P. 252. 254 (applicable only in felony. "because 
York: lin 0, People r. Giro, 197 N. Y. 152. by an a')t of Parliament magistrates arc bound 
90 N. E. 432. to take down what the witnesses 53Y"); 1843. 

• 1833, R. r. Lewis, 6 C. & P. 161; and JE-ans ~. Wheedon. 2 Moo. & Rob. 486, Cress-
caseR cited ante, § 1328. well, J., semble (not applicable in malicious 

I 1840. State 1'. Eaton. 3 Harringt. Del. 554 prosecution) ; 1860. Filipowski r. Merry-
(preferred and conclu8i\·e. hut only when weather. 2 F. & F. 285. 287 (where the plain-
signed by the accused or expressly admitted tiff's silent acquiescence. as an admission of the 
true); State r. Halluan. a Harringt. Del. witness' statement!<. was to be shown. tho 
567 (Sllme); 1904. State r. BU:!.'Je. 127 In. 318. deposition was not required); 1896, R. v. Erd-
100 N. W. 536, semble (a confession before II heim. 2 Q. B. 260, 269 (statute pro\;ding fot 
sheriff, written down by a bystander, read to til(; taking down of a bankrupt's examination. 
the defendant. sworn and signed by him); reading over. and signing by him; held, not 
1905, State v. Usher. 126 In.. 287. 102 N. W. exclusive of other reports of the examination; 
101 (" Such we conceive to be the rule", citing here. of oral testimony of the shorthand-
State ". Busse); 1896, State 1'. Steeves. 29 Or. writer; compare Rowland ~. Ashby, infra); 
85, 43 Pac. 947 (the written record of an oral Can. 1910. R. r. Prnsiloski, 15 Br. C. 29 (per-
statement made by an accused. not under any jury; statements made by the ,,;tness, aI-
statute, to a chief of police. and signed by lowed to be orally proved. the magistrate not 
the former; "Oral statements. intended to be ha\;ng purported to take down his entire 
reduced to writing, when committed to paper testimony). 
and signed by the person making them. are • 1904, Godfrey ~. Phillips. 209 III. 584, 71 
supplanted, and must of necessity be excluded, N. E. 19 (clerk's certificate of testimony of 
by the writing"). ,,;tneSBes at probate of a will. under Rev. St. e. 

Nevertheless, on principle, the two are dis- 148. § 7. csnnot be contradicted as to the date 
tinct stau-ments (a8 notcd ante. § 1332); and by the clerk); 1874, Broyles I). State, 47 Ind. 
if tho attempt is not to contradict the writing, 251, 254 (after using report of examination be-
but to show what the first and oral statement fore justice, oral e\;dence not allowed); 1906. 
really was. this would scem proper. State ~. Jennings, 48 Or. 483. 87 Pac. 524 (but 

Compare the CBBCS on dying declaraliom the coroner was here allowed to prove the 
(pollt. § 1450). witness' oral statement. to impeach him, bo-

I Csses cited ante, U 1327, 1329. and the cause the witness denied the correctness of 
notes wpra. the signed ""Titten report). 

7 But not originally; see § 1326. ante. Bnd Contra: Ark. 1881. Griffith I). State, 37 Ark. 
the following: 1679, Langhorn's Trial. 7 How. umble (contradicting a deceased witness by 
St. Tr. 417. 467 (the Lords' Journal of an ex- prior inconsistent st.atements; the magistrate's 
amination before thew was offered to show that 9-Titing did not show that he had been asked 
Bedlow. the informer, did not there charge the about them on the examination; oral evidence 
defendant; L. C. J. Scroggs: "It is but II of bystanders that he was asked. allowed; the 
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report of an accused's statement would generally apply here also, 'mutatis 
mutandis '; in particular, other testimony may be used to prove utterances 
made on a distinct occasion, or on the same occasion but not as a part of the 
formal testimony, or even during the formal testimony but on matters addi
tional to and not purporting to be covered by the magistrate's report.to The 
whole doctrine of conclusiveness, in the present application, as in the preced
ing, is unsound. 

(c) A magistrate's report of a dying declaration involves somewhat differ
ent considerations.ll 

(d) A magistrate's report of a deposition 'de bene' involves a distinct 
theory.12 

(e) An o.fJWialstcrwgrapher's report is not conclusive (ante, § 1330). 
§ 1350. Same: (2) Enrolled Copy of a Legislative Ar.t; may the Journals 

override it'? After a proposed bill has been reported, ~mended, read on dif
ferent occasiol1s, passed by the originating House, sent to the other House 
and there dealt with in the same way, the document thus enacted into a 
statute consists of one or more sheets of the original paper together with 
other writings or printings containing the tenor of the various legislative 
dealings with them. This complex, representing the net result of those 
dealings, is then copied out as a single document, and is certified b~o the pre
siding officers of each House, in England also by the Great Seal, and in this 
country usually by the Governor or President, and sometimes by a Secretar~' , 
to he the act as passed. This certified copy, or enrolment, was by English 
practice deposited in Chancery, but is in American flractice usuall~' deposited 
with the Secretary of State. When the precise terms of the act, or the legis
lative proceedings affecting its validity, are in issue, is this enrolled copy 
conclusive? 

(1) It seems clear, at the outset, that the enrolnumt is on:y 8omebody's cer
tificate and copy, because the effect hoe legal act of enactment is the dealing 
preferable mode being to have the magistrate did not swear a thing before the magistrate and 
amend his return); Cal. 1875, Penple 11. Curtis, contradict it at the trial "); 1837, Resolutions 
50 Cal. 95 {not conclusive, under P. C. ~ 869, of Judges, 7 C. &: P. 676. Rule 3 (where a dep-
quoted ante, § 1326; at any rate. when not osition does not mention a statement as hay-
signed by the witness); la. 1868, State v. Hull, ing been made at the examination, either the 
26 Is. 293, 297 (not conclusive); N. Car. 1909. witness may be asked to admit it, or, if he 
State 1). Hooper, 151 N. C. 646, 65 S. E. 613 denies it, other witnesses may prove it); 1839, 
(here the justice had only made notes). Leach v. Simpson, 7 Dowl. Pro 513,5 M. &: W . 

• 01825, Rowland 11. Ashby, Ry. &: Mo. 231, 309, 312 (Parke, B.: "If it appear, on produc-
Best, C. J. (commissioners in bankruptcy; ad- tion of the deposition, that any particular 
ditions allowed, but the remarks must be shown statement alleged to have been made is not 
by "clear and satisfactory evidence"); 18.32, contained in it, you may add to it hy parol 
R. 11. Harris, MoC'd. Cr. C. 338, by all the evidence of that statement"). 
Judges (additions allowed); 1833. Venafra V. 11 Cases cited posl, § 1450. 
Johnson, 1 Moo. & Rob. 316. C. P. (held proper .. Examined ante, § 1331. 
to prove" anything the party had said as a part Whether pel jury may 00 committed in 
of his information, beyond what was put in testifying by deposition where the deposition is 
wating. either for the purpose of explanation not perfected so as to be admissible, is in theory 
or addition"); 1837, R. v. Coveney, 7 C. &: P. a different question; and if the oral utterances 
667. Alderson, B .. and Patteson. J. {"There is constitute perjUry, they should be provable: 
a difference between adding and contradictinr;: 1904, State 11. Woolridge, 45 Or. 389, 78 Pac. 
I apprehend the object was to see that v;itne~se~ 333 (citing authorities). 
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of the Legislature with the original document, ie. the' viva yoce' vote. The 
Legislature has not dealt by vote with the enrolled document; the latter there
fore can be only a certificate and copy of the transactions representing the 
enactment. 1 The enrolment is thus not a record in the sense of a judicial 
record, i.e. the act done in writing (1)osi, § 2450). 

(2) Furthermore, it is clear that the legislative journals are not the original 
enactment, for the 'viva voce' vote is not given upon them. They are but 
official statements of what has been done at a prior time, although the House 
may have heard them read and approved them as correct. Thus, the ques
tion whether the enrolled copy shall be conclush'e as against the journal is only 
a question whether an official report and copy of one degree of solemnity 
and trustworthiness is to be preferred against another of a less degree. 

(3) On the other hand, it is well settled that the enrolled copy cannot be 
shown erroneous or valid by any other testimony than that of the journals, 
- for example, bJ" the oral testimor.y of a member as to the number of yotes 
or readings, or the terms of an amendment, or a draft bill.2 Furthermore, it 
is equally cunceded on all hands that the journal cannot be shown erroneous 
by similar testimony.3 

§ 1350. I 1875. Moore. J.. in Blessing D. 
Galveston. 42 Tex. 641. 656 (" the signature of 
its officers and the approval of the Governor 
cannot. unquestionably. make that law which 
has not been enacted by the Legislature. They 
only furnish evidence. conclush'e or other\\ise. 
as may be held. of the enactment of the alleged 
law by the Legislature"). 

I Federal: 1855. Pease t. Peck. 18 How. 595 
(whether the manuscript of a statute as re
ported by the commissioners should control the 
printed law as sanctioned by the Legislature in 
repeated revisions); GeorQia: 1898. Cutcher D. 

Crawford. 105 Ga. 180.31 S. E. 139 (whether a 
preliminary local election had been held; the 
statutory preamble not to be contraciicted by a 
minority report in the journal nor by an elec
tion return); 1890. Speer 1'. Athens. 85 Ga. 49. 
11 8. E. 802 (that public notice had not been 
given for a local act; not admitted); IllilWis: 
1904. People v. McCullough. 210 Ill. 488. 71 
N. E. 602 (" the departure ... has ne~'er been 
extended beyond an inspection of the jour
nals ") ; New Jersey: 1884. Passaic Co. v. 
Stevenson. 46 N .. J. L. 173. 184 (unuer 1\ con
stitutional pro\'ision requiring public notice of 
a local bill. and the preservation of the evidence 
of notice. the fact of notice may be proved 
otherwisc than by the act and the jOl.!rnals; 
Dixon. J .. diss.); North Caro/in<!: 1870. Brod
nex v. Groom. 64 N. C. 244. 248 (fact of no 
public notice of a local bill. not provable). 

• Alabama: 1906. State v. Brodie. 148 Ala. 
381. 41 So. 180; Colorado: 1905. Andrews D. 

People. 33 Colo. 193. 79 Pac. 1031 (Speaker's 
testimony excluded); 1908. Rio Grande S. Co. 
v. Catlin, 40 Colo. 450. 9~ Pac. 323 (printed 

journals held conclusive as against a report of a 
committee; but the point is not clearly stated 
in the opinion); 1912. People v. Leddy. 53 
Colo. 109. 123 Pac. 824 (entry of names of 
members voting); Delaware: 1910. Rash v. 
Allen. Ross v. Allmond. 1 Boyce Del. 444. 76 
At!. :J70; Georgia: 1896. Fuilington v. Wil
liams. 98 Ga. 807. 27 S. E. 183 (as to notice of 
intention required before offering a bill); Idalw: 
1897. Cohn ~. Kingsley. 5 Ida. 416. 49 Pac. 985 
(whether a bill was read the second time); 
Indiana: 1858. McCulloch v. State. 11 Ind. 
424. 430 (though where they are silent. lawful 
action will be presumed); 1909. State v. 
Wheeler. 172 Ind. 578. 89 N. E. 1 (oral testi
mony not admissible against the journals); 
Iowa: 1883. Koehler v. Hill. 60 Ia. 543. 560.14 
N. W. 738. 15 N. W. 609 (oral testimony by a 
member of the Senate. 1I0t receivable to con
tradict the journcl. if in existence); Kentucky: 
1900. Taylor v. Beckham. 108 Ky. 278. 56 
S. W. 177; MichiQan: 1887. AttorneY-General 
t·. Rice. 64 Mich. 385. 389. 31 N. W. 165 
(whether n hill's title expressed its object; 
parol testimony to contradict the journal. 
inadmissible); 1889. Sackrider v. Supervisor. 
79 Mich. 59. 66. 44 N. W. 165 (same); Ne
brCUlka: 1898. Re G~ander. 56 Nebr. 260. 76 
N. W. 588 (journals not allowed to be contra
dicted hy original draft of bili \\ith indorse
ments); North Carolina: 1903. Wilson v. 
Markley. 133 N. C. 616. 45 S. E. 1023; 1904. 
State v. Armour Packing Co.. N. C. • 47 
S. E. 411; Ohio: 1832. Stntc v. Moffitt. 50h. 
223. 5 Hamm. 358; 1886. State v. Smith. 44 
Oh. St. 348. 364. 7 N. E. 447, 12 N. E. 829. 

Add also the cascs as to briberll. note 11. 
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With this preliminary survey of the limits of the problem,4 we are in a 
position to consider the question whether the copy enrolled under the hands 
of the presiding officers authorized thereto is conclusive in ever;;' sense so as 
to exclude contradiction by the testimony of the official journal. 5 

4 The following questions arc also to be dis· McCullough, 210 Ill. 488.71 N. E. 602 ("Only 
tinguished: (1) Whether the enrol/cd copy record e~;dence can be introduced to show 
overrides a printed copy: Fed. 1904. Gibson r. that the Governor filed the bill in the office 
Anderson. 131 Fed. 39. 42. 65 C. C. A. 277 of the Secretary of State 'I\;th his objections. 
(the" published statutes of the U. S." showed in case the bill was "etoed by him "); 1905. 
that a joint resolution was appro"ed May 27. Commissioners~. Warfield. 100 Md. 516. 60 
1902; plaintiff not allowed to show that the At!. 599 (here the GO"ernor had signed by 
true date was after June 1; unsound; er· mistake and afterwards erased his signature) ; 
roneously taking as authority Field v. Clark. 1913. Tuttle v. Boston. 215 Mass. 57. 102 
U. S .• infra. note 5); 1906. Clagett v. Duluth. N. E. 350; 1907. Wrede~. Richardson. 77 Oh. 
143 Fed. 824. 827. C. C. A. (:- printed official 182. 82 N. E. 1072 (the record of the Go'·erno!. 
compilation of statutes. held not to prevail kept pursuant to Illw. stating the presentation 
over .. the original legislation "); Mo. 1883. of an act to him for approval on a specified 
Pacific R. Co. 11. Seifert. 79 Mo. 210. 212 (a date. is conclusive as to the fact of presenta· 
printed law imposed a fine of 520; the statute· tion). 
roll reading .. $90". held not to override this GIn the following summary most of the 
in action for penalty); Nebr. 1896. Bruce v. rulings against conclusivene~s proceed UPOYl the 
State. 48 Nebr. 570. 67 N. W. 454 (the en- ground that the Constitution expressly requires 
rolled act. properly certified. approved. and certain legislative proceedings to be donr, or to 
deposited. is conclusive as against the official appear to be done; this. as above not~.j. ought 
statute-book); Oh. 1909. State v. Grove~. 80 properly not to affect the result; ne':ertheless 
Oh. 351. 88 N. E. 1096 (enrolled statute pre- such Courts might at the same time hold the 
,-ails); Tex. 1870. Central R. Co. v. Hearne. enrolment conclusive as to the tenor oj the act; 
32 Tex. 546. 562 (I'ertified copy of the enrolled the nature of the fact to be proved has for that 
act is the" best e,·idence". as against a printed reason been 1).oted below; but lack of space for· 
copy); (2) Whether the journal is receivable bids noting the constitutional pro,;sions. In 
for other purp08es than to orcrthroUl the enrol- point of numbers. the jurisdictions are dh-ided 
ment: 1878. State v. Smalls. 11 S. C. 262. 286 almost equally pro and cort the general pria. 
(bribery by a member of the Senate; the ciple (of these two or three have changed Srom 
jonrnal received to show the matter pending) : their original position). t~ 0 or three adopt a 
(3) Whether the original of the jOllrnal must special variety of ,;ew (as in Illinois). three or 
be produced; antc. § 1219; (4) Whether the (our are not clear. and a small number have not 
printed copy of the journals is admissible: post. yet made their decision: 
§ 1684; (5) Whether. if the journal may be ENGLAND: 1606. the Prince's Case. 8 Co. 
consulted. ita omuEions arc to be fatal or may Rep. 13. semble (enrolment conclusive); 1617. 
be cured by presumptiun: 1898. Re Taylor. R. r. Arundel. Hob. 109 (whether a certain 
60 Kan. 87. 55 Pac. 340; 1898. State 11. Long. pro~;sion was :n a private act. such acts bemg 
21 Mont. 26. ,:d Pc.c. 645 (under the cvnstitu- filed 'l\ithout enrolment but under the Great 
tional rule requiring the ;act of the signing Seal;" Now suppose that the journal were 
of. a bill to be entered on the journal. the every way full and perfect. yet it hath no 
omission of the journal to show the fac~ of power to satisfy. destro:;. or weaken the act. 
signature was held immaterial); and cases which being a high record must be tried only 
cited infra. note 5; (6) Whether the en· by itself •• teste meipso.' Now journals are 
roUed copy'may be impeached in a collateral pro- no records. but remembrances for forms of pro-
ceeding: 1870. Brodnax v. Groom. 64 N. C. 2«. ceeding to the rccord: they are not [kept! of 
247 (whether 30 days' notice of application for necessity. nor have they always been. They 
a private act had been given; the certifiloi copy are like the docket of the prothonotaries or the 
not impeachable collaterally; here. not in an particular to the King's patents. . .. The 
application to enjoin the collection of a tax journal is of good use (or the observation of the 
under the statute); (7) Whether a recital or generalty and materialty of proceedings and 
preamble in a statute is conclusive: post. deliberations as to the three readings of any 
§ 1352; (8) Whether by stipulation. or bill. the i!Jtercourses between the two houses. 
judicial admission. an unconstitutional defect and the like; but when the act is passed. the 
in the enrolled copy can be tcaired: post. jourr.al is expired"); 1637. Hampden's Trial. 
§ 2591; (9) Whether the rule applies to the 3 How. St. Tr. 825. 1153. 1236 (the statute 
veto of a gorcrnor also: 1912. State ex reI. 'de tallagio non concedendo'.conceded to be a 
Crenshaw v. Joseph. 1 i5 Ala. 579. 57 So. 942 statute. though not found on the Rolls of 
(failure to veto); 1907. Powell ~. Hayes. 83 Parliament) ; 1649. Bowes v. Broadhead, 
Ark. 448. 104 S. W. 177; 1904. People v. Style 155 ("Upon ,;ew of the Parliament 
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The arguments in favor of allowing the journals to be consulted for that 
purpose are sufficiently stated in the following passage, and in the succeeding 
quotations dealing with the answers to them: 

1852, MURRAY, C. J .. in Fowler .... Pierce, 2 Cal. 165, "If such matters cannot be inquired 
into, the wholesome restrictions which the Constitutiun imposes on !egislative and ex<=c. 
utive action become a dead letter, and Courts would be compelled to administer laws made 

Roll, ... it was found that the Statute to" any source of information" that is help-
was rightly recitt'd. notwithstanding what ful); 1891. Field v. Clark. 143 U. S. 649. 670. 
bad been objected and the journal-book of 12 Sup. 495 (whether a clause was omitted 
Parliament produced to the contrary; . .. from the engrossed act; journals not to be 
and the Court said they wer'! to be ruled by consulted; whetber the failure to obs£rve the 
the Parliament Roll. and 110t the journal- constitutional rule requiring entry of yeas and 
book"; and ill another rase the same day the nays on the journal could be thus inquired 
Roll was ordered produced. "to make it up- into. not decided); for Federal rulings inter-
pear whether an adjournment of Parliament preting the law of individual States, see infra. 
was well recited ". and the Court "would not under California. Illinois, Nebraska. and 
credit the journal-book "); 1650. Jurisdiction North Carolina; 
of the Court. of Chancery. 1 Ch. Hep .• App. Alabama: 1868, Jones v. Hutchinson. 43 Ala. 
52 (an account of the making up of a statute- 721. ;23 (whether a portion of a bill bad been 
roll and of the mode of determining a disputed ('oncurred in. etc.; journals consulted. "to 
text; nothing said of the journals); 1653. asrertain whether it has a )egal existence"; 
Streater's Trial. 5 How. St. Tr. 365. 3S7 citing only the California and Illinois cases. 
(L. C. J. Roll: "Now whereas you say. it is with P. v. Purdy. New York. but affirming 
but nn order of Parliament. and has not been the doctrine as .. well settled "); 1872. Moody 
three timcs read in the House; how can you v. State. 48 Ala. 116 (whether certain amend-
tell but tbat it has been three times read? . .. ments a8 passed were omitted; jC'Jrnals ex-
But if it were but once rend. we cannot call amined); 1875. State v. Buckley. 54 Ala. 599, 
it into question. but must conceive it was on 613 (whether yeas and nay I.' were taken; 
just grounds"); 1725, L. C. Macclesfield's journals consulted); 1876. Harrison v. Gordy. 
Trial. 16 How. St. Tr. 767. 1334. 1388 (here 57 Ala. 49 (doctrine applied to notice of a 
it appears that under the original system there biIl); 1877. Walker r. Griffith. 60 Ala. 361. 
was a "parliament-roU" and a .. statute-roU". 364 (journals may be looked to. for ascer-
but the former. from which the latter was made taining the constitutional requirements; but 
uP. appears to have been entirely distinct from their silence docs not require investigation; 
the journal); ante. 1726. Gilbert, Evidence. 7. though in constitutionally specified cases their 
10 (" tbe memorials of the legislature ... arc silence is conclusive); 1884. Sayre v. Pollard. 
autbentic i><>yond all manner of contrndie- 77 Ala. 608 (doctrine applied to error in enrol-
tion "); 1764. R. v. Hobotham. 3 Burr. 1472 ment); Moog v. Randoph, 77 Ala. 597. 600 
(a clear mistake of words in the cnrolml'nt (same); 1885. Abernathy v. State. 78 Ala. 411. 
appeared. but no resort was had to 'he jour- 414 (same); Stein v. Leeper. 78 Ala. 517. 521; 
nals); 1831. n. v. Middlesex. 2 B. & ,.d. 818. 1886. Hall v. Steele. 82 Ala. 562. 565. 2 So. 
821 (until a certain statute. "if two acts of 650 (doctrine applied to notice of r.. bill) ; 1898. 
Parliament passed in the same session were ' Ex parte' Howard H. I. Co., 119 Ala. 484. 24 
repugnant, it was not possible to know which So. 516 (terms of an act; journals consulted) ; 
of them received the roml assent first. for 1899. O'Hara v. State. 121 Ala. 28. 25 So. 622 
there was then no indors~ment on the roll of (whether a bill was properly signed and voted 
the day when bills received the royal assent ") ; for; journals consulted); 1900. Montgomery 
for the modern method of drafting and en- B. B. W. v. Gaston. 126 Ala. 425. 28 So. 497 
acting a bill in England. see IlI>ert's Legisla- (whether a bill was duly passed; journals 
tive Methods and Forms (1901). 89. 105. consulted; another case illustrating tbe 

UNITED STATES: Federal: 1857. Thomp- practical disadvantages of tbis rule); 1901, 
son's Case, 9 Op. Attorney-General. 1. 3. Robertson r. State. 130 Ala. 164. 30 So. 494 
per Black (in a forceful opinion denying to (journals consulted); 1902. Jackson v. State. 
executive officers the right of such consulta- 131 Ala. 21. 31 So. 380 (same; terms of an 
tion; "we must take the acts of Congrce3 amendment); 1904. Yancy ~. Waddell. 139 
as we fil'ld them. without addition or diminu- Ala. 524. 36 So. 733 (similar); 
tiOll"); 1867. Gardner v. Barney. 6 Wall. Arizona: 1876. Graves v. Al sap, 1 Ariz. 274, 
499 (the date of the President's signature to a 282. 310. 318. 25 Pac. 836 (whether a statute 
hill not being an essential part of the record. not found among the certified files was in exist-
the lesislative journals IDay be looked to \\;th enee; journals 1I0t examined; Dunne. C. J .• 
other evideD('e; and whene\'er .. the existence diss .• because tbe attempt was merely to sbow 
of a statute" is in question. the Court may look the contents of the certified statute as a lost 
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in violation of private and public rights, without power to interfere. The fact that the 
law-making power is limited by rules of government, and its acts receive judicial exposition 
from the Courts, carries with it, by implication, the power of inquiring how far those e.~er-

document and not to question its e\;dential (whether a rejected amendment had been in-
force); 1895, Harwood v. Wentworth. 4 Ariz. corpora ted in the act; journals not to be con-
378, 42 Pac. 1025 (journals not to be con- suited, nor the original bill; as to Fowler ~. 
sulted; here the purpose was to show that Pierce, "possibly it may be distinguished, ... 
two sections were omitted from the bill after but if not. it must be overruled "); 1872. 
passing and before enrolling); 1913, Allen v. People v. Burt, 43 Cal. 560. 564 (Shennan v. 
State, 14 Ariz. 458, 130 Pac. 1114 (referendum Story approyed); 1880, Weill v. Kenfield, 54 
note; legislative record and governor's proc- Cal. III (whether there was due r(,p.ding; jour
lamation, held conclusive) ; nals consulted; prior rulings ignored); 1882, 
Arkamaa: 1857, Burr v. ROBS, 19 Ark. 250 Railroad Tax Case, 8 Sawyer 2a8. 293, per 
(whether a bill was voted to passage; journals Sawyer, J. (whether a bill was finally passed: 
examined); 1871, Knox v. Vinsant, 27 Ark. journals consulted); 1886. Or ldand P. Co. v. 
266, 278 (whether a bill was read three times: Hilton. 69 Cal. 479. 489. 496, 11 Pac. 3 (con
journals consulted): 1873, English v. Oliver, stitutional amendment required by Constitu-
28 Ark. 317, 320 (whether a bill was read three tion to be entered on journals when proposed: 
times, ete.; journals consulted); 1877, State journals consulted: but Sherman 1'. Story 
v. R. Co., 31 Ark. 701, 711. 716 (whether an treated as law); 1889. People ~. DUlin. 80 Cal. 
act took effect v';thin a certain time after 211. 22 Pac. 140 (question not derided); 1896. 
adjournment; journals consulted to learn the Hale v. McGettigan, 114 Cal. 112.45 Pac. 1049 
time of adjournment; whether a bill was read (question reserved); 1901. Yolo Co.~. Colgan. 
three times. ete.; journals consulted); 1877. 132 Cal. 265. 64 Pac. 403 (whether the required 
Worthen v. Badgett, 32 Ark. 496, 511 (whether number of ,"otes had been gh'en; journals not 
a bill was read three times. etc.; journals con- consulted; Sherman v. Story followed); 1901. 
suited); 1878, Smithee I). Garth, 33 Ark. 17. 2;; People I). Harlan. 133 Cal. 16. 65 Pac. 9 (pre
(whether the votes had been entered. etc.; ceding case approved) ; 
journals consulted); 1879. State v. Crawford. Colorado: 1881, Re Roberts. 5 Colo. 525 (due 
35 Ark. 237, 243 (whether a bill was properly passage; journals may be consulted); 1888, 
read; journals consulted); IS82. Chicot Co. 11. Hughes r. Felton. 11 Colo. 4&9, 492. 19 Pac. 444 
Davies. 40 Ark. 200. 205 (whether a bill was (doctrine implied); 1894. ~esbit I). People. 19 
read three times; journals consulted; Colo. 4.41, 446. 451. 36 Pac. 221 (whether 
whether the enrolled act corresponded to the proposed constitutional amendments were 
bill passed; journals and original draft con- validly passed; journals consulted); 1894. 
sulted); 1883, Smithee v. Campbell. 41 Ark.· Robertson v. People. 20 Colo. 279, 283. 38 Pac. 
471,475 (whether an amendment was enacted; 326 (due concurrence of votc of Houser.; 
journals consulted); 1884, Webster v. Little journals consulted); 1905. Andrews 11. People. 
Rock, ~l4 Ark. 536, 547 (whether a bill had been 33 Colo. 193. 79 Pac. 1031 (whether a bill wa.~ 
duly read; journals cO:lsulted; rule treated as read. printed. etc.; journals consulted); 1906. 
settled, but disapproved): 1886. Da',;s v. Adams v. Clark. 36 Colo. 65, 85 Pac. 642 
Gaines, 48 Ark. 370, 384, 3 S. W. 184 (doctrine (Lieutenant-governor's signature; Re Roberts 
not applied to notice of a bill required by followed); 1912. People to. Leddy, 53 Colo. 109, 
Constitution); 1887, Dow v. Beidelman. 49 123 Pac. 824 (appro\;ng the Robertson and 
Ark. 325. 333, 5 S. W. 297 (doctrine applied to Andrews cases) ; 
error in enrolment); 1889, Glidewell v. Martin, Connecticut: 1849. Eld v. Gorham, 20 Conn. 
51 Ark. 559, 566. 11 S. W. 882 (doctrine applied 8. 15 (certified published copy of revised stat
to question of due reading; but disapproved) : utes. deposited with the SC<'retary of State and 
1904, Rogers v. State, 72 Ark. 565, 82 S. W. 169 legislatively declared uuthentic. is the sole rcc
(tenor of the act; journals consulted, citing ord of the law); 1906, State t·. Savings Bank, 
Chicot Co. v. Davies but no other of the thirteen 79 Conn. 141. 64 Atl. 5 (whether a bill WB.!! 

foregoing cases); 1909. State v. Bowman, 90 duly passed; journals. etc., consulted; here the 
Ark. 174, 118 S. W. 711 (Smithee v. Garth fol- Secretary of State had not recorded it; no 
lowed); 1915, Arkansas State Fair Ass'n v. precedents cited); 
Hodges, 120 Ark. 131, 178 S. W. 936 (whether Dakota Terr.: 1889. Terr. I), O'Connor, 5 Dak. 
the governor had first approved before vetoing T. 397.415.41 N. W. 746 (question resen'ed) ; 
a bill; journals considered); 1920, Rice t·. Delaware: 1910. Rash v. Allen, Ross v. Allmona, 
Lonoke-Cabot R. I. Dist., 142 Ark. 454. 221 1 Boyce Del. 444. 76 Atl. 370 (number of 
S. W. 179 {omitted parts of a bill; the enrolled votes; journals consulted and held con
bill not conclusive) ; elusive under a constitutional requirement for 
California: 1852, Fowler v. Pierc.:, 2 Cal. 165 entry of ,'ote therein; two judges diss.) ; 
(whether an act was !1pproved after adjourn- Florida: 1884, State v. Brown, 20 Fla. 407. 419 
ment; oral e\;dence received; quoted supra); (whether an amendment had been omitted 
1866, Sherman 11. Story, 30 Cal. 253, 256 from the enrolment, and whether due reading 

1033 



§ 1350 RULES OF CO~CLUSIVF. TESTIMONY [CHAP. XLII 

cising the law-making power have proceeded constitutionally. . .. It is said that parties 
would in every case dispute the existence of the law, and that such practice would lead to 
confusion and perjury. I have alread~' said that this is a question for the Court. And 

had occurred: journals consulted); 1888 nals consulted) ; 1874. Plummer ~. State. 74 Ill. 
State v. Deal. 24 Fla. 293. 294.4 So. 899 (error 361, 362 (propriety of act's title; journals 
in enrolment; Journals consulted): 1893. consulted) ; 1875. Larrison v. R. Co. 77 Ill. 11 
Mathis ~. State. 31 Fla. 291. 303. 12 So. 681 (wh('ther a bill was properly read. etc.: 
(due enactment of re\ised statutes: journals j(>umals consulted): 1876. Bin,. v. Weber, 81 
consulted): 1895. Stnte v. Hocker. 36 Fla. 358, Ill. 288 (propriety of title; journals eon-
18 So. 767 (that an act was not read in the Sen- suIted); 1879, People v. Loewenthal 93 
ate. and W!lS not read by sections in either Ill. 191, 205 (due pMSage of amendment; 
House: joumnls cOh5ulted); 1906. Wade v. journals con~ulted); 1876. Ottawa v. Perkins, 
AtIanti,' r,. Co., 51 Fla. 628. 41 So. 72 ("Thi~ 94 U. S. 260 (the Illinois rule declared to admit 
Court is firmly committed to the holding ") ; reference to the journals to overthrow the en-
1918. Amus v. Moseley. 74 Fla. 555. 77 So. 619 rolled act: four judges disscnting. but on tile 
(State 1'. Brown (o\)owed) ; question whether the journals must be offered 
GCOTyin.: 1910. De Loach v. Newton. 134 Ga. in evidence); 1881. Post v. Supervisors. 105 
739. 6S S. }';. 708 (whether a majorit.y vote was {T. S. 667 (same decision); 1881. Wenner 11. 

given: enrolled act conclusive; careful opinion Thornton. 98 Ill. 156. 163 (due passage: 
by Fish. C. J.) ; journals consulted); 1887. Burritt v. Com'rs, 
Idaho: 1895. Wright r. Kelly. 4 Ida. 624. 43 120 III. 323. 332 (due PllllSllge; journals con-
Pac. 565 (journals not to he examined in a suited) ; 1902. Chicago Telephone Co. v. 
collateralllrocecding; here. mandamus against Northwestern T. Co .• 199 Ill. 324, 65 N. E. 329 
county officers); 1896. Blaine Co. 1'. Heard. 5 (prior doctrine applied); 1912, Neiberger 1'. 

Ida. 6. 45 Pac. 890 (journals may he examined McCullough, 253 III. 312, 97 N. E. 660 
to sec whether l'onstitutional re'luirementll (whether a hill was printed in final form before 
were complied with); 1897. Cohn 1'. King~ley. passage); 1915. Drago\'ich fl. Iroquois Iron 
5 Ida. 416.49 Pac. 985 (journals may be con- Co .• 269 III. 478. 109 N. E. 99;) (whether 
Bulted); 1897. State 1'. Boise, 5 Ida. 519. 51 amendmentll were printed before final vote; 
Pac. 110 (in passing upon constitutionality. journals consulted); 1917. People ex reI. Zeno 
copy of the journals must be produ('ed) ; 1'. Illinois State Board. 278 III. 144. 115 N. E. 
Illinois: 1846. People u. Campbell. 8 Ill. 466, 852 (whether a bill was read three times; 
468 (jourll:lls referred to on the question of a Neiberger 1'. McCullough followed) ; 
third reading. and a joint resolution held Indiana: 1851. Skinner v. Dening. 2 Ind. 558 
invalid); 1S53, Spangler v. Jacoby. 14 Ill. 297 (whether a two-thirds yote had been given; 
(whether a final vote was had. journals con- jO'.lI'nals consulted: purporting to follow 
suited, hecause the Constitu\ion required the Purdy v. People. N. Y.); 1856. Coleman 'D. 

votes on filial passage to be en\ored in the Dobbins, 8 Ind. 156. 159 (whether a bill was 
journal); .855. Turley v. Logan, 17 III. 151 read three times; journals proper to be ex-
(whether a bill was properly read; journals amined); 1858. McCullock v. State. 11 Ind. 
consulted); 1857. Prescott v. Board. 19 III. 324 424, 429. 435 (whether a constitutional ma-
(whethE'r a bill had been amended and enacted; jority voted; journals examined); 1869. Evans 
journals consulted); 1861, Board v. People, 25 1'. Browne. 30 Ind. 514 (whether a constitu-
11\. 181 (whether a hill was read three times; tional quorum had "oted: journals not allowed 
journals consulted); 1863, People v. Hatch. 33 to overthrow the duly certified act; preceding 
III. 9, 132 (adjournment before executive dis- rulings repudiated); 1876. Bender v. State. 53 
approval; journals consulted); 1864, People 1'. Ind. 254 (whether an act was duly prescnted to 
Starne. 35 Ill. 121. 135 (whether a bill was acted the Governor before adjournment; enrolment 
on; journals consulted; doctrine rested on the conclusive); 1880. Edger v. Board. 70 Ind. 331. 
constitutional requirement as to enactment. 338 (rule maintained; hut journals consulted 
and doubted as a matter of policy); 1865. to interpret); 18!J.l. State v. Boice. 140 Ind. 
Wabash R. Co. v. Hughe~. 38 11\. 174. 185 506.513.39 N. E. &1.40 N. E. 113 (E"ans v. 
(whether a bill was presented to the Governor Browne affirmed); 1894. Western Union Tel. 
and returned; journals consulted); 1867. Co. v. Taggart. 141 Ind. 281. 40 No E. 1051 
Illinois C. R. Co. v. Wren, 43 Ill. 77 (whether (Evans 1'. Browne affirmed); 1897. Lewis v. 
the yeas and nays were called; journals may he State. 148 Ind. 346. 350. 47 N. E. 675 (Evans v. 
consulted) ;'1867. Bedard v. Hall. 44 III. 91 (":lIJIC Browne affirmed); 1909. State v. Wheeler, 172 
doctrine implied); 1871. People v. DeWolf. 62 Ind. 578. 89 N. E. 1 (whether a bill was vetoed; 
III. 253 (whether a majority had concurred: Evans v. Browne followed; but, for some rea-
journals consulted) ; 1872. Hensoldt 1'. Peters- son not very clear. the Court proceed never-
burg, 63 III. 157 (doctrine implied) ; 1873. Ryan theless to examine the journals) ; 
v. Lynch. 68111.160.164 (due reading; doctrine Iowa: 1857. State r. Clare. 5 Ia. 508 (~ri.ifil·J 
applied); 1873. Miller 1>. Goodwin. 70 Ill. 659 act on file is the" ultimate proof of the law" ; 
(whether a statute was properly passed; jour- here. as against a printed COpy) ; 1859, State v. 
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why should not the citizen whose life, property, or liberty is made forfeit by the operation 
of a particular law, be allowed to show to the Court, if it is not advised of the fact, that the 
same was passed in violation of his constitutional rights, or that it has been placed among 

Donehey,8 Ia. 396 (similar) : 1861. Duncomlx> 
~. Prindle, 12 Ia. 1, 11 (whether a pu.ssage was 
omitted from the original bill; "behind this 
[the enrolled actl it is impossible for any Court 
to go for the purpose of ascertaining what the 
law is"); 1883, Koe!ller r. Hill, 60 Ia. 543, 558, 
591 (contents of a constitutional amendment, 
under a requirement that the terms be '.mtered 
at length upon the journal; the journal held to 
override the enrolled act; Beck. J., diss., in a 
valuable opinion) ; 
Kanaas: 1874, Haynes r. Heller, 12 Kan. 381, 
383, 393 (question not decided); 1875, Dhi
sion of Howard Co., 15 Ran. 194, ~ll (error in 
enrolment; journals may be consulted, but not 
engrossed bill) ; 1876, Commissioners tI. 

Higginbotham, 17 Kan. 62, 78 (whether a bill 
was duly passed; journals consulted); 1881, 
Constitutional Prohibitory Amendment, 24 
Kan. 700 (proposed constitutional amendment 
required to be entered on journals; journals con
suited); 1882, State v. Francis. 26 Kan. 72·1. 
731 (whether a maiority voted: jourr.als 
consulted); 1882, Vanderberg'a Petition. 28 
Kan. 243, 254 (whether a two-thirds majority 
voted; journals consulted); 1886, Weyand r. 
Stover. 35 Kan. 545. 553, 11 Pac. 355 (whether 
a due reading. etc .• occurred; journals con
suited); 1889. State~. Robertson. 41 Kan. 200. 
204. 21 Pac. :382 (dates of origin and passage. 
etc.; journals consulted) ; 1898. Re Taylor. 60 
Kan. 87.55 Pac. 340 (where certain parts of an 
act were duly [>u.ssed ; journals consulted) ; 1902. 
Stat<l tI. Andrews, 64 Kan. 474. 67 Pac. 870 
(conformity of a title; journals consulted; 
Ellis. J .. for the majority. doubts the propriety 
of this rule); 1906. Belle\ille v. Wells. 74 Kan. 
823. 88 Pac. 47 (title of bills; journals con
sulted); 1907. :'o1issouri K. & T. R. Co. v. 
Simons. 75 Kan. 130. S8 Pac. 551 (consutu
tional majority; rule re-affirmed); 1918. 
State v. Fleeman. 102 Ran. 670. 171 Pac. 618 
(an enrolled bi1\ is .. well-nigh conclusive ") ; 
Kent1U:ky: 1869. r;om. to. Jackson, 5 Bush 680. 
684 (question not decided); 1878. Auditor ~. 
Haycraft. 14 Bush 284. 2S8 (same); 1892. 
Norman v. Kentucky Board. 93 Ky. 537. 546. 
563. 20 S. W. !l01 (8ame; but Pryor. J .• ex
plicitly declared in favor of holding the en
rolment conclusive); 1913. Hamlett v. Mc
Creary. 153 Ky. i55. 156 S. W. 410 (journal 
cannot be uored even to uphold validity of an 
act; here. the enrolled bill wa~ not signed by 
the Senate President) ; 
Louilriana: 1871. Loui~iana State Lottcry Co. 
0. Richoux, :!:l La. An. 743 (whether a bi1\ was 
properly read. etc.; journals not to be con
sulted) ; 
Mai1Le: 1889, Weeks v. Smith. lSI Me. 538. 18 
A t1. 325 (whether a bill was approved; en
rolled act conclusive) ; 

Maryland; 1858. Fouke v. Douglass. 13 Md. 
392.412 (the engrossed and the printed statute 
corresponded; the legislative journals held not 
to override this); 1870. Mayor r. Harwood. 32 
Md. 471, 477 (the final engrossment as con
stitutionally attested. held condusivc as to the 
statute's contents); 1874. Berry 0. R. Co .• 41 
Md. 446. 463 (terms of act; journals con
suited); 1874. Legg r. Annapolis. 42 Md. 203. 
220 (substitution of false bi1\ in second House : 
journals consulted); 1877, Strauss v. Heiss. 48 
Md. 292. 295 (general doctrine approved; 
gO\'ernor's testimony to time of signing two 
bills. received); 1915. Thrift r. Towers, 127 
Md. 54. 95 At!. 1064 (change of title of bi1\): 
Michigan: 1844. Green v. Graves. 1 Doug. 351. 
372 (whether a two-thirds majority had been 
given; journals consulted. but prescnt question 
not discussed); 1865. People r. Mahaney. 13 
Mich. 481. 491 (whether the vote included 
members not lawfully seated; journals may be 
consulted in general to detl'rmine validity of 
statutes): 1867. People v. Onondaga. 16 Mich. 
254. 257 (error in engrossml'nt of title: jour
nals consulted, ; 1882. Pack v. Barton. 47 Mich. 
520. 11 ~. W. 367 (whether a : i1\ was intro
duced in time; journals consulted): 1884. 
Attorney-General!!. Joy. 55 Mich. 94. 100. 20 
N. W. lS06 (whether a two-thirds vote had been 
~h'en; journals consulted); 1886. Callahall tl. 
Chipman. 59 Mich. 610, 617. 26 N. W. 806 
(whether a bi1\ was introduced in time; jour
nals coasulted); 1&S7. Attorney-General 0. 

Rice. IJ4 Mich. 385. 31 N. W. 203 (whether a 
bi1\'s title exprcssed its object; journals con
suIted); 1888. Hart v. McElroy, 72 Mich. 446. 
40 N. W. 750 (whethcr the proper readings were 
had; journals consulted); lR89. Sackridcr l'. 

Supervisors. 79 Mich. 59. 66. 44 N. W. 165 
(like A. G. v. Rice); 1890. Stow ~. Grand 
Rapids, 79 Mich. 595. 597. 44 N. W. 1047 
(whether an error had occurred in engrossment; 
journals consulted); Rode to. Phelps. 80 Mich. 
598. 60S. 45 N. W. 493 (whether errors oc
curred in engrossment; journals consulted); 
Caldwell 0. Ward, 83 Mich. 13, 46 ~". W. 1024 
(whether a bi1\ was introduced ill time; jour
nals consulted); 1891, People v. Burch. 84 
Mich. 408. 411. 47 N. W. 765 (whether bill 
had been properly voted on; journals con
sulted) ; 
Minnuata: 1858. Board t>. Heenan. 2 Minn. 
330. 338 (whether a bill had been properly 
read; journals consulted); 1877. State tl. 

Hastings. 24 Minn. 78. 81 (whether a bi1\ Willi 

properly read; journals consulted); 1884. 
Burt 0. R. Co., 31 Minn. 472, 477. 18 N. W. 
285. 289 (whether a two-thirds vote had been 
given; journals may be offered in evidence); 
1888, State t>. Peterson. 38 Minn. 143. 145. 36 
~. W. 443 (whether a bill was properly read; 
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the archives of government by fraud or mistake, and never had a legal existence? Is there 
no way of ascertaining whether the approval of the executive was forged, or whether officers 
have acted contrary to their constitutional obligations? It is no sufficient answer that we 

journals consulted); 1891. Lincoln t'. Haugan. 
45 Minn. 451, 48 N. W. 196 (wheth~r :l proper 
vote was had; journals consulted): 1915. 
State ex reI. Kohlman v. Wagner. 130 Minn. 
424. 153 N. W. 749 ("We arc not disposed at 
this time to o\'errule" the foregoing decisions) : 
Mi88i8sippi.' ISM. Green v. Weller. :J2 Miss. 
050. 684. 702. 735. 33 id. 735 (whether all act 
had been voted by the required number. 
journals not to o\'erthrow the enrolled art; 
careful opinion; Smith. C. J .• and Fisher. J .. 
diss.); 1860. Swanll v. BLick. ·10 l\Iis.~. !!68. 205 
(whether a bill was properly read: enrolled 
act conclusive): 1874. Brady n. West. 50 Miss. 
08. 77 (errors in enrolment: journals ('on· 
suited; "qualifying" Green v. Weller); 11:'86. 
• Ex parte' Wren, (;3 Miss. 512. 528 (whl·ther 
amendments were omitted; enrolled act held 
conclush'e in a weighty opinion by Campbell. 
J .• Quoted /fUpra; Brady v. West repudi
ated) ; 
Misgouri: 1821, Douglas v. Bank. 1 Mo. 24 
(whether an act was duly passed; jour nab con
sulted. lIS "better and higher testimony"): 
1836. State v. McBride. 4 Mo. 303 (whether a 
proper majority had voted; journals consulted 
to overthrow the enrolled documl'nt): 1856. 
Pacific R. Co. v. Governor. 23 Mo. 353. 362 
(propriety of proceedings after a veto; journals 
not to control; opinion careful and detailed) : 
1875. Bradley v. West. 60 Mo. 3:.1. 44 (doctrine 
implied that journals might be consulted): 
1879. State v. Mead. 71 Mo. 266. 270 (whether 
a bill was properly read and signed; journals 
consulted under new Constitution); 1803. 
State v. Field. 119 Mo. 593, 606. 24 S. W. 752 
(whether a bill's title was contained during 
passage: journals examined); 1907. Cox v. 
Miguel·Y. 12(; Mo. App. 669. 105 S. W. 675 
(rule r~pplied to n municipal ordinance) : 
MontarA: 1906. Palatine Ins. Co. v. Northern 
P. R. Co .• 34 Mont. 268. 85 Pac. 1032 (due 
passage by entering the vote. etc.. journals 
consulted, repudiating anything to the con
trary in State I). Long. cited 8upra. n. 4, par. 5) , 
1909. State v. Erickson, 39 Mont. 280, 102 Pac. 
336 <whether amendments were adopted; jour
nals not cOllsulted to determine contents oi 
hill) : 
Nebraska.: 1816. Hull v. MiIler. 4 Nebr. 503, 
505 (whether an act was properly voted upon; 
journals consulted); 1879, Cottrell t'. State. 0 
Nebr. 125. 128. 1 N. W. 1008 (whether a bill 
was properly signed and voted on: journals 
consulted): 1880. State v. Liedtke. 9 Nebr. 
402.4 N. W. 68 (question not deeided); 1885. 
Ballou v. Black. 17 :-;'ebr. 380, 393. 23 N. W. 3 
(whether a bill was properly entitled and 
amended; journals consulted): 1885. State v. 
McLelland. 18 Nebr. 236. 25 N. W. 77 (whether 
an error occurred in enrolment; journals con-

suited): 1886. State v. Robinson. 20 Nebr. 96. 
29 N. W. 246 (similar): 1888. State 11. Van 
Duyn. 24 Nebr. 586, 590, 39 N. W. 612 
(whether certain part.~ of an enrolled act were 
properly voted upon; journals consulted); 
1893. State v. Moore. 37 Nebr. 13, 15.55 N. W. 
200 (whether an error of terms was made in 
the engrossment: journals consulted); 1894, 
Ames v. R. Co .• 64 Fed. 165. 168 (journals may 
be consulted under Nebraska law); 1898. 
Re Grunger. 56 Nebr. 260. 76 N. W. 588 (terms 
of an act: journals consulted); 1898. Webster 
c. Hastings, 56 Ncbr. 669. 77 N. W. 127 
(journals may be consulted; In·inc. C .• and 
Sullivan. J .. diss.); 1890. State v. Abbott. 59 
Nebr. 106.80 N. W. 499 (whether certain ap
propriations were made in an act: journals 
may be referred to, but nothing else, e.o· origi
nal bill. etc.): Hloo. Webster v. Hnstings. 50 
Nebr. 563. 81 N. W. 510 (change of title after 
passage; journals consulted); 1900, State v. 
Frank. 60 Nebr. 327. 83 N. W. 74 (same rule re
iterated; but held not to allow the silence of a 
mutilated journal to overthrow the enrolment; 
the facts and opinion well illustrate the dangers 
and uncertainties to which the rule leads; that 
in these days the journals could be kept in the 
manner shown in this case is a disgrace to the 
State and a warning to others); 1901, Simpson 
v. Union Stockyards Co .• C. C .• 110 Fed. 799 
(enrolled bill is controlled by the journals: here 
said of a Nebraska act); 1001. State v. Frank. 
61 Nebr. 679. 85 N. W. 956 (approving the 
original decision. 8upra); 1904. Colburn v. 
McDonald. 72 Nebr. 431. 100 N. W. 961 (like 
State v. Frank. supra) ; 
Netada: 1875. State v. S~ift, 10 Nev. 176. 179 
(whether a bill as enrolled was properly passed; 
journals not to be consulted: full and careful 
opinion by Beatty. J.): 1883. State v. Glenn. 18 
Ne\·. 34. 38. 1 Pac. 186 (preceding CIISe af
firmed); 1881. Stllte v. Tully. 19 Nev. 391. 12 
Pac. 835 (whether a proposed constitutional 
amendment was entered upon the journals; 
journals consulted); 1895. State v. Nye. 2:l 
Nev. 99. 101. 42 Pac. 866 (same as State r. 
Glenn); 1899. State v. Beck. 25 Nc\'. 68. 56 
Pac. 1008 (whether a bill was properly read; 
journals not conSUlted) : 
New Hamp8hire: 1858, Opinion of the Justices. 
35 N. H. 579 (the journals are the authentic 
records, to be resorted to for determining 
whether the two Houses concurred in assent to 
the law); 1872. Opinion of the Justices. 52 N. 
H. 622 (same) ; 
New Jersey: 1866. Pangborn v. Young. 32 
~. J. L. 29 (whether amendments mllde in the 
Senate were contained in the bill as approved: 
the filed and authenticated document held 
conclusive. and the journals not to be con
sidered as evidence to the contrary; quoted 
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must rely on the integrity of the executive or other officers. and that the record of facts is con· 
c1usive evidence of the truth of slIch acts. Our notions of free institutions revolt at the 
thought of placing so much power in the hands of one man, with no guard upon it but his 

supra): 1884. Passaie Co. 11. Stevenson. 46 fective. the journals were consulted to sustain 
N. J. L. 173 (rule of Pangborn r. Young ap. the act: but whether u complete certificate 
proved): 1890. Standard Underground C. Co. would be conclusive is left undecided: th" 
tI. Att·y-Gen·l. 46 N. J. Eq. 270. 19 At!. 733 Court citing both People v. Purdy and People 
(similar); 1907. Bloomfield ~. Board. 74 N. J. r. Devlin. and improperly leaving the matter 
L. 261. 65 At!. 890 (that a bill was not ap. unsettled); Laws lS92. c. 682. § 40. Cons. L. 
proved within si:'(ty days after adjournment: 1909. Legislative. § 40 (presiding officer's cer-
enrolled attested statute not allowed to be tificate is to be .. condush'e e\idence" that a 
overthrown collaterally) : law was passed by the proper number of "otes) . 
New Mexico: 1915. Kelley v. Marron. 21 N. M. 1896. New York & L. 1. B. Co. v. Smith. 148 
239. 153 Pac. 262 (whether bills were read in N. Y. 540. 42 N. E. H!88 (journals consulted. 
full; journals not consulted) ; to learn whether a two-thirds vote was re-
New }'ork: 1839. Thomas v. Dakin. 22 Wend. ceived); 1906. Stickney's Estate. 185 N. Y. 
9. 112 (whether a law had been passed by a two- 107. 77 N. E. 993 (journals consulted to de-
thirds vote; conclusiveness of the printed termine the constitutional quorum) : 
statute or of the certified original. expressly left North Carolina: 18iO. Brodnax v. Groom. 64 
undecided); 1840. Warner v. Beers. 23 Wend. N. C. 244. 248. semble (enrolled statute. conclu. 
103.125.137. Hi8. 190 (whether a law had been sive); 1895. Carr t'. Coke. 116 N. C. 223. 233. 
passed by a two-thirds Yote: Walworth. Coo 22 S. E. 16 (whether a bill was duly read; en. 
left the question undecided whether the rolled copy held conclusive. in a careful 
printed statute's r,orrectness could be ex- opinion); 1896. Union Bank v. Commissioners. 
amined on demurrer to a plea; Verplanck. 119 N. C. 214. 221. 25 S. E. 966 (whether the 
Sen.. was for examining both the certified yeas and nays were entered on the journals 88 

original and the journals; Bradish. Pres. Sen.. required by the Constitution; journnls con· 
was for taking the certified original as conelu- sulted to overthrow the set: distinguishing 
sive. under R. S .• tit. 4. ch. 7. § 11. making it Carr". Coke)·; 1897. Commission,~rs 1'. Snuggs • 
.. conclusive evidence"; the question was al>- 121 N. C. 394. 398. 28 S. E. 539 (p,ame ruling) ; 
parently decided by the Court of Errors with- 1899. Board r. Coler. 37 C. C. A. 484. 96 Fed. 
out passing upon the point): 1841. Hunt r. Van 284 (journal considered. under a constitutional 
Alstyne. 25 Wend. 605. 611 (same question. requirement in North Carolina that for c~rtain 
left undecided): 1841. People 11. Purdy. 2 Hill legislation the yeas and nays must be entered 
31 (same question; left undecided; but on the journal); 1901. Commissioners r. De. 
Bronson. J .• on the principle that the uncon· Rosset. 129 N. C. 275. 40 S. E. 43 (Carr v. 
stitutional exercise of legislative power must be Coke appro"ed; journals here consulted as to 
prevented. thought that at least the certified the several readings of a bill); 1903. Wilson r. 
original could be examined); s. c. appealed. Markley. 133 N. C. 616. 45 S. E. 1023 (jour. 
II. I). Purdy 11. People. 4 Hill 384. 390. 419 nals not to be consulted: except for ascertain-
(Walworth. C .• thought the certificate not con· ing the due passage of certain private acts 
rlusive; the Court voted against his opinion. coming under the pro\isions of Con st. Art. 2. 
'll.ithout expressing itself on the particular § 14); 190,1. State tl. Armour Packing Co .. -
point); 1845. De Bow 11. People. 1 Den. 9. 14 N. C. .47 S. E. 411 (triple reading after 
(same question; .. it seems that the journals amendment. ete.; authentication is eonclusive. 
. . . may be consulted "); 1846. Commercial except so far as the Constitution requires that 
Rank D. Sparrow. 2 Den. 97. 101 (the printed certain matters must appear in the journal) ; 
~tatute-book not conclusive; the other ques- 1905. Bray r. Williams. 137 N. C. 387, 49 S. E. 
tior. not raised): 1853. People v. Supervisors. 887 (private act; like Wilson v. Markley); 
8 N. Y. 317. 327 (whether the ~'eas and nays 1904. Board v. Traveler's Ins. Co .• 128 Fed. 
had been entered on tho journal; selnble. the 817. 825. 63 C. C. A. 467 (!ir6t reading; fol. 
journal not to be consulted. but it was); 1865. lowing Carr v. Coke. N. C .• aupra. the jour. 
People ll. Devlin. 33 N. Y. 269. 279. 286 nals were consulted); 1906. Board v. Tollman, 
(whether a bill had been passed by a three· 145 Fed. 753. 764. C. C. A. (roll·call; N. C. 
fifths vote: semble. that the journals could not rule applied) ; 
be consulted); 1873. People v. Com·rs. 54 N. Y. North Dakota: 1901. Power ~. Kitching. 10 N. 
276. 279 (whether a statute had been enacted D. 254. 86 N. W. 737 (whether a bill W88 
by a two-thirds vote: .. the original act is amended; journals not consulted): 1901. 
conclusive"); 1883. People v. Petrea. 92 N. Y. Pickton v. Fargo. 10 N. D. 469. 88 N. W. 90 
128. 137. 139 (whether a statute was based on a (jouflluls of a municipal council may be con· 
bill reported by commissioners to re\'ise the sulted); 1911. Woolfolk '0. Albrecht. 22 N. D. 
sta\utes; the journf\ls may be resorted to); 36. 133 N. W. 310 (whether the enrolled is 
1891. Rumsey v. R. Co .• 130 N. Y. S8. 92. 28 conclusive as to an amendment's p6SSl!ge. not 
N. E. 763 (certificate of enrolment being de· decided); 1919. State 1>. S~:'ultz. 44 N. D. 

1037 
• 



§ 1350 RULES OF CONCLUSIVE TESTIMONY [CHAP. XLII 

Owu integrity; and our Constitution has ~isely so distributed the powers of government 
8ll to make one a check upon the other, thereby preventing one branch from strengthening 
itself at the expense of the coordinate branches and of the public. Such evidence should be 

269. 174 N. W. 81 (whether n vote on third 189. 204 (whether an act was properly entitled: 
reading took place; enrolled act not con- enrolment conclusive) ; 
elusive); South Carolirw.: 1870. State D. Platt. 2 S. C. 
Ohio: 1854. Miller r. State. 3 Oh. St. 475. 479 150 (whether the statute required "Court to be 
(question raised but not decided); 1870. held at Barnwell or at Blackville; the enrolled 
Fordy~e v. Godman. 20 Oh. St. 1. 16 (whether a act read originally" Barnwell". which was ai
two-thirds vote had been given; journals tered to read" Blackville"; the journals con
consulted); 1886. State D. Smith. 44 Oh. St. suited; the chief argUment relied on is the 
348. 363. 7 No E. 447. 12 N. E. 829 (whether necessity of preventing the violation of consti
a bill was duly voted on; journals examined) ; tutional safegUards; Moses. C .. J.. diss.); 1879. 
1887. State 1:'. Kiesewetter. 45 Oh. St. 254. 256. Bond Debt Cases. 12 S. C. 200. 226. 233. 289 
12 N. E. 807 (whet.her a bill was properly (Whether a two-thirds vote had been given; 
signed; journals consulted); 1916. Ritzman ~. journals consulted); State v. Hagood. 13 S. 
Campbell. 93 Oh. 246. 112 N. E. 591 (reviewing C. 46. 54. 61, 70 (whether a bill was properly 
earlier cases; the enrolled bill. if shown by the read; journals consulted; McIver •• T.. diss. 
journal to have been passed by the proper in part. in a forcible opinion) ; 
majority, is not" under any circumstances suh- South Dakota: 1894. Somers v. State. 5 S. D. 
jcct to impeachment as to its contents or the 321. 28 N. W. 804 (two statutes. approyed 
mode of its passage"); the same day. having inconsisteut pro\'ision; 
Oregon: 1883, Mumford ~. Sewall, 11 Or. 67. journal examined to see which was intended 
72, 4 Pac. 585 (whether a bill was properly as repealing the other); 1901. Narregang D. 

read; journals and original bill consulted); Brown Co .• 14 S. D. 357. 85 N. W. 602 (jour-
1887, State ~. Wright. 14 Or. 365. 372, 12 Pac. nals not to be consulted to impeach the en-
708 (error in an amendment; journals con- rol1ed act); 1901. State v. Bacon. 14 S. D. 394, 
suIted); 1892, Currie v. Southern P. Co .• 21 85 N. W. 605 (same) ; 
Or. 566. 570, 28 Pac. 884 {whether a bill re- Tennessee: IS79. State v. l\~c"", ... · ,I 3 Lea 
ceived a sufficient yote; journals coneulted; 332, 341 (whether a bill wa~ l'f.,;" :ly -ead; 
Bean. J .• hesitating; Lord, J .. reserving his journals consulted, but the ,:'.:'<"0 not 
opinion); 1892. State v. Rogers. 22 Or. 34S. raised); 1880, Gaines ~. Horri"", l f." .. 608. 
364. 30 Pac. 74 (same ruling); 1897, Mc- 611 (whether an amendmem ".' .... ",Jerly 
Kennon 'C. Cotner, 30 Or. 58S. 49 Pac. 956 passed; journals consul ted; b,,; ;' .ion re
(journals II1ay be consulted; nn am'!hdmcnt scn'ed in part); Williams v. Stat'J./i Lea 549. 
appearing on the journal, it W~ presumed 553 (whether a proper mlljorit: ~·,,·.ed; jour
that it had been reconsidered and defeated. nals may be consulted); 1887, Hayes ~. State 
and thus the enrolment could be sustained) ; (unreported oral opinion: cited in next two 
1904. Portland v. Yick. 44 Or. 439. 75 Pac. cases as in accord ~ith them;; 1888, Brewer v. 
706 (journals will be consulted only to deter- Huntingdon, 86 Tenn. 733. 9 S. W. 166 
mine whether mandatory pru,;sions there (whether a bi11 was rejected: journals con
appear to have been observed); 1921. Boyd ~. Bulted); 1888, State 1:'. Algood. 87 Tenn. 163. 
Olcott. 102 Or. 327. 202 Pac. 431 (whether House 167, 10 S. W. 310 (whethci a bill had passed 
amendments were concurred in. etc.; Harris. nfter amendment; journals consulted); 1892, 
J.: "This Court has in prior decisions ap. Nelson r. Haywood Co .• III Tenn. 596, 599, 
proved and followed the journal-entry rule. 20 S. W. 1 (whether a bW was duly passed, 
.• , The reasons given in support of the en- signed. etc.; journal" 4'f,:;-,sulted); 1911. 
rolled-bill rule are not only greater in number, Jackson v. Weis & L. M. 1:0) .• 124 Tenn. 421. 
but also are more persuasive in quality, than 137 S. W. 757 (State r. Algood affirmed); 
those given in support of the journal-entry Te:ras: 1875. Blessino; ~. OalveEl:)". 42 Tex. 
rule; ... we do not by anything here stated 641.656 (question di~~,.sscd. but not. decided); 
wish to be understood as receding from or 1880. Huuston & T. Il. CO. V. Ol 1m. 53 Tex. 
overruling any of those prior decisions"); 343, 351 (whether a", ;",", , was certified aii,e~ 
Pennsylvania: 1853, Speer v. P. R. Co .• 22 adjournment; jOl.t",jl.~· nsulted tc determine 
Pa. 376 (the certificate is .. conc1ush'e" as to date of passage); I>',", Usener v. State, 8 
enrolment; main question not considered); Tex. Cr. App. 177 '(:'I,".te ~. Swift. Nev .• 
1856, Southwark Bank t'. Com., 26 Pa. 446. 450 supra. fOllowed); 1886. Hunt 11. 5t'1t~, 22 
(the Legislature repealed a section of a pending Cr. App· 396. 400 (whether a bill was 
bill; the journals consulted t{) identify the bill, properh' signed; journals consulted); 1890, 
and the section. though part of the bill as • Ex parte' Tipton, 28 Gr. App. 438. 442 
signed. treated as void); 1877. Kilgore v. (error in enrolment; journals not to be con
MagL"C, 85 Pa. 401, 412 (whether a bi1\ was suIted, where no constit'lltional provision re
properly entitled. read, etc.; enrolment con· quires 11 matter to appell1f therein); 1890, 
elusive); 1884, Com. ~. Martin, lO7 Pa. 185, Re Duncan. 139 U. S. 449, b:mble (the validity 

1038 



§§ 1344 1357] ENROLLED STATUTE § 1350 

of] the most satisfactory character; and there is less to be apprehended from the sub
ornation of witnesses, subject to the tests which the law imposes, than from the exercise of 
so great a power without restraint or accuuntability." 

The answers to these arguments are represented in the following passages, 
dealing in various ways with one or more of the forms of argument against 
the conclusiveness of the enrolment: 

1841. NELSOS, C. J., in Hunt v. Van Alstyne, 25 Wend. 605, 610: "There are on I" two • 
modes of contradicting it [the certified enrolment]: 1. By the journals of the two Houses, 
and 2. by parol testimony. The presiding officer had all the benefit of the first; the ayes 
and noes are taken, and the journal made up, under his supervision and control. His means 
of ascertaining and determining the fact, whe" he declares the law to be passed, exceed 
those of any other tribunal that might be called upon to inquire into it. Besides, the hurry 
and looseness with which the journals are copied, and the little importance attached to the 
printed copies, necessarily impairs confidence in their correctness. They are most uncertain 
data upon which to found a judicial determination of the rights of property, much more of 
great constitutional questions. As to the !lCCOnd mode !)f contradicting the certificate, 
the evidence would if possible be still more fallible and unsatidactory. Indeed, we can 
scarcely imagine a case where from its nature the proof would be so subject to the doubtful 
and conflicting recollection of ,,;tnesses. Nothing short of absolute necessity could justify 
a resort to it. It would hardly deserve much weight in contradicting the jonrnal itself, 
-much less the certificate of the presiding officer affixed to the law." 

of a Texas statute. under the rule of Usener II. Gen. L. 1917. § 39 (the engross~d or type
State. infra. held not to he a Federal question) ; written copy kept by Secretary of State" shaH 
1891. Ewing v. Duncan. 81 Tex. 230. 233. 16 00 taken to be" the act) ; 
S. W. 1000 (whether a two-thirds vote had Viroinia: 18S·!, Wise v. Bigger. 79 Va. 269. 2il. 
been given; journals cOLsulted; none of the 281 (whether a two-thirdd vote was given; 
above cases cited); 1892. 'WilIiams v. Taylor. journals consulted) ; 
83 Tex. 667. 19 S. W. 156 (whether a bill had Washing/on: 1~93. State v . • Jones. 6 Wash. 
beenll.duly reported; journals not consulted; 452. 34 Pac. 201 (whether the constitutional 
good opinion by Gaines. J.: this case practi· requirements had been fulfilled; journals 
cally affirms Usener t·. State. 8 C~. App. 177. not to be consulted; opinion by Hoyt. J .• 
and expressly affirms' Ex parte' Tipton. 2S Cr. perhaps the best on the subjeilt); 
App. 438. and distinguishes Ewing 11. Duncan. Wc.!/ Viroi,lia: 1871, Osburn t .. Stale~·. 5 W. 
aupra. on the ground that. the date of taking Va. S5. 89 (whether the required number of 
effect was in issue Imd did not furnish the "otes was gh'en; journals consulted); 
data for determining whether a sufficient Wiaconsin: 1866, Watertown 11. Cady. 20 
majority for gh'ing immediate effect had Wis. 501 (whether a vote was properl~" t:lokcn; 
voted); 1897. Missouri. K. & T. R. Co.'" question not decided); 18i8, Bound 11. R Co .. 
McGlamory. 92 Tex. ISO, 41 S. W. 466 (jour- 45 Wis. 543. 557 (whether an act was pro[1eri)" 
nals examined to sec whether an act took passed; journals consulted): 1885. Meraclc ~. 
effect from date of passage); 1907. El Paso & Down. 64 Wis. 32.'3. 327. 25 ~. W. 412 (same); 
S. W. R. Co. v. Foth. 45 Tex. Civ. App. 275. 1891. McDonald t'. State. SO Wis. 407. 411. 
100 S. W. 171 (Williams v. Taylor followed); 50~. W. 185 (whether a bill was passed as 
1916. Teem v. State, Tex. Cr. • 183 S. W. constitutionally required; journals may be 
1144 (time of enactment. journals not to be consulted) ; 
consulted); Wyomino: 1872. Brown v. Xash. 1 Wyo. T. 
Utah: 1896. Ritchie 11. Richards. 14 Utah. 345. 85. 93 (whether a proper vote was givcn; 
47 Pac. 670 (whether the yeas and nays were journals may be consulted); Union Pacific 
taken. the Constitution requiring the fact to R. Co. v. Carr. 1 Wyo. T. 96. 103 (same); 1892. 
be entered on the journals on demand of five White v. Hinton. 3 Wyo. 753. 756. 30 Pac. 953 
members; held. that the enroHed bill. duly (whether a bill was passed :lond approved after 
signed. :lopproved. and deposited. was the final expiration of the session; journals not con~ 
record of the statute. and the journals could ilulted); 1904. State v. Cahill. 12 Wyo. 225. 
not be consulted; Batch and Miner. JJ .• diss); 75 Pac. 433 (signing, etc .• of a bill; journals 
l'eTltIOlu: 1844. Re Weiman. 20 Vt. 653. 656 may be consulted for facts constitutionally 
(time when an act took effect; enrolment required to be recorded); 1904. Younger ". 
conclusive; though "in some instances" Helm, 12 Wyo. 289. is Pac. 4-13 (preceding 
journals may be consulted); St. 1894, § 31. ca."" approved). 
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1866, BEASLEY, C. J., in Pangborn v. YOUllg, 32 N. J. L. 29, 34: "[IJ It is impossible 
for the mind not to incline to the opinion that the framers of the Constitution, in exacting 
the keeping of theS{' journals, did not design to create record3 which were to be paramount 
to all other evidence with regard to the enactment and contents of laws. . .. If intended 
for any purpose whatever in an:, course of judicial investigation, can anyone conceive that 
these registers would have heen left in the condition in which by the Constitution we find 
them? In the nature of things they must be constrlleted Ollt of loose and hasty memoranda, 
made in the pressure of business and amid the distractions of a numerous assembly. There 
is required not a single guarantee to their accuracy or tc their truth; no one need youch 
for them, and it is not enjoined that they should be either approved, copied, or reeorded. 
• •. (:!) These arc the sanctions (the signatures of the two presiding officers and of the 
Governor) which the Legislature has provided for the authentication of its own acts, both 
to the public and to the judicial tribunals; and the question is therefore presented whether 
such authentication must not be deemed conclusive, or in other words, whether the Legis
lature does not possess the right of declaring what shall be the supreme evidence of the au
thenticity of its own statutes. This question, in my opinion, must be answered in the affirm
ative. How ean it be othcrwise ~ Thc body that passes a law must of necessity promul
gate it in some form. . .. It is the power which passes the law which can best determine 
what the law is whiC'h itself has created. The Legislature in this case has certified to this 
Court, by the hands of its two principal officers, that the act now beCore us is the identical 
statute whieh it approwd, and, in my opinion, it is not competent for this COllrt to institute 
an inquiry into til(' truth of the ftlet thus solemnly attested. . .. [3) I think the rule thus 
adopted accurds with public policy. Indeed, in Illy estimation, few things would be more 
mischievous than the introduction of the opposite rule. . .. The rule contended for is 
that the Court should look at the journals of the Legislature to ascertain whether the copy 
of the act attested and filed with the Secretary of State conforms in its contents with the 
statements of such journals. This proposition means, if it has any legal value whatever, 
that, in the event of a material di';crepancy between the journal and the enrolled eopy, the 
former is to be taken as the standard of veracity and the act is to be rejected. This is the 
test which is to be applicd not only to thc statutes now before the Court, but to all statutes; 
not only to laws which have been recentl:-' passed, but to laws the most ancient. To my 
mind, nothing ('Ull be lIlore ccrtain than that the acceptance of this doctrine by the Court 
would unsettle the entirc statute law of the State. We have before us some evidence of 
the little reliability of these legislative journals. . .. Can anyone deny that if the laws 
of the State are to be tested by a comparison with these journals, so imperfect, so un
authenticated, the stability of all \\Titten law will be shaken to its very foundatiolls? .•. 
We are to remembcr the danger, under the prevalence of such a doctrine, to be apprehended 
from the intentional corruption of evidences of this character. It is scarcely too much to 
say that the legal existence of almost e\'ery legislative act would be at the mercy of all per
sons ha\;ng acce~s to these journals. . .. [4) The principal argument in favor oi this ju
dicial appeal from the enrolled law to the legislative journal ... was that the existence of 
this power was necessary to kecp the Legislature from overstepping the bounds of the Con
stitution. The course of reasoning urged was that if thc Court cannot look at the facts 
and examine the legislative action, that department of government can at will set at defiance 
in the enactment of statutes the restraints of the organic law. This argument, however 
specious, is not solid. The power thus claimed for the Judiciary would be entirely in
efficacious as a controlling force over any intentional exorbitance of the law-making branch 
of the government. If we may be permitted, for the purpose of illustration, to suppose 
the Legislature to design tht' enactment of a law in violation of the principles of the 
Constitution, a judicial au thorit:· to in~pert the journals of that body would interpose 
not the slightest barrier against such transgressiun; for it is obvious that there 
could not be the least difficulty in withholding from such journals every fact evincive 
of surh transgression. A journal call he no check on the actions of those who keep 
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it, when a violation of duty is intentional. .. , [5) Besides, if the journal is to be con
sulted, on the ground of the ne<'essity of judicial intervention, how is it. that the inquiry is 
to stop at that point? In law, upon ordinary rules, it is plain that a journal is not a record 
Ilnd is therefore open to be either explained or contradicted by parol proof. And yet, is 
it not evident that the Court could not, upon the plainest grounds, enter upon such an in
vestigation? In the case now in hand, if an offer should be made to prove by the testimony 
of every member of the Legislature that the journals are false, and that as a matter of fact 
the enrolled law did receive ill its present form the sanction of both houses, no person versed 
in jurisprudence, it is presumed, would maintain that such e\;dence would be competent. 
The Court cannot try issues of fact; nor, \\;th any propriety, could the existence of statutes 
be made dependent on the result of such investigations. With regard to matters of fact, no 
judicial unity of opinion could be expected; and the consequence would necessarily be that 
the conclusion of different Courts as to the legal existence of laws from the same proofs 
would often be variant, and the same tribunal which to-day declared a statute void might 
to-morrow be compelled, under the effect of additional e\;dence, to pronounce in its favor. 
The notion that Courts could listen upon this subject to parol proof is totally inadmissible; 
and it therefore unavoidably results that if the journal is to be taken into consideration at 
all, its effect is uncontrollable; neither its frauds can be exposed nor its errors corrected. 
And if this be so, and the journal is to limit the inquiry of the judicial power, how obvious 
the inadequacy, if not futility, of such inquiry! . .. [6] In the frame of our State govern
ment the recipients and organs of this threefold power are the Legislature, the Executive 
and the Judiciary, and they are coordinate, in all things equal and independent. Each 
within its sphere is the trusted agent of the public. With what propriety, then, is it claimed 
that the judicial branch can erect itself into the custodian of the good faith of the legislative 
department? It is to be borne in mind that the point now touched does not relate to the 
capacity to pronounce a law, which is admitted to have been enacted, void by reason of its 
unconstitutionality. That is clearly a function of Judkature. But the proposition is, 
whether, when the Legislature has certified to a mere matter of fact, relating to its own con
duct and \\;thin its own cognizance, the Courts of the State are at liberty to inquire into or 
dispute the veracity of that certificate. . .• In my opinion, the power to certify to the 
public the laws itself has enacted is one of the trusts of the Constitution to the Legislature 
of the State." 

1869, FR.UER, J., in Eron8 v. Browne, 30 Ind. 514, 524: "It is important, certainly, 
that the question whether the enactment of a statute is valid shall be made capable of ready 

. and correct solution, and that it shall not depend upon doubtful or conflicting evidence. 
When all are bound to know the law, they should have the means of knowledge, and not 
merely reasons for conjecture, uncertainty, and doubt. . .. It is argued that there is an 
appeal to these [legislative journals), from the official attestation of the presiding officers 
and to the archives in the executive department. Would the journals be as satisfactory to 
the mind? Such journals, it is notorious, are and must be made in haste, in the confusion 
of business, and are often inaccurate. Their reading is frtc'quently omitted. so that these 
errors go \\;thout correction. They do not show the nature of the bill as introduced, but 
merely the amendments which have been proposed to it. They are 110t required to contain 
anything by which it could be even identified and its passage traced. . .. By what reason 
or analogy can we sustain ourselves in holding that the journal should override the signa
tures upon the enrolled act? Surely not because it is in the nature of things more likely 
to speak the whole truth upon the question in hand. . .. But it is argued that if the au
thenticated roll is conclusive upon the Courts, then less than a quorum of each House may 
by the aid of corrupt presiding officers impose laws upon the State in defiance of the inhibi
tion of the Constitution. It must be admitted that the consequence stated would 
be possible. Public authority and political power must of necessity be confidoo to 
officers, who being human may violate the trusts reposed in them. This perhaps 
cannot be avoided absolutely. But it applies also to all human agencies. It is not 
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fit that the Judiciary should r1aim Cor itself a purity beyond all others; nor has 
it been able at all timt~1! witn truth to say that its high places have not been dis
graced. The framers of our government have not constituted it ,,;th faculties to 
supen;se coordinate departments and correct or prevent abuses of their authority. 
It cannot authenticate a statute; that power docs not belong to it; nor can it keep a legis
lative journal. It a.'l('ertains the statute law by looking at its authenti~ation, and then its 
function is merely to expound and administer it ... , If it may [look beyond the enrolled 
act), then Cor the same reason it may go beyond the journal, when that is impeached; and 
S:l the validity of legislation may be made to depend upon the memory of witnesses, and no 
man can in fact know the law which he is bound to obey. Such consequences would be a 
large price to pay for immunity from the possible abuse of authority by the high officers who 
are, as we think, charged with the duty (,f certif);ng to the public the fact that a statute 
has been enacted by competent Houses. Human governments must repose confidence in 
officers. It may he abused, and there may be no remedy. ' Nor is there any great force in 
the argument which seems to be regarded as of weight by some American Courts, that some 
important provisions of the Constitution would be a dead letter if inquiry may not be made 
by the Courts beyond the rolls. This argument overlooks the fact that legislators are sworn 
to support the Constitution, or else it assumes that thcy will wilfully violate that oath. It 
is neither modest nor just for jucigcs thus to impeach the integrity of another department 
of government, and to claim that the Judiciary only \\;11 be faithful to its obligations." 

1896, ZANE, C. J .• in Ritchie \'. Riehard.." 14 Gtah 345, 4i Pac. 6iO: "Objections may 
be urged to either means of proof. :\Iinutes and memoranda may not always be correctly 
transcribed lIpon the journals. And the minute~ and memoranda arc sometimes made 
amid circumstane'es calculated to confuse and distract the attention, and to divert it from 
the business in hanet Bills may sometimes be enrolled. and signed by presiding officers, 
and approved hy the governor, that have never been duly passed. Either source is subject 
to possible error. Courts an(1 lawyers will differ as to which is the surest and best sOllrce 
of information. However. when statutes are published people shape their actions and ('on~ 
duct ,,;th respect to them; they incur obligations, acquire rights, and discharge duties in 
reliance upon them. If such a law, in any instance, should turn out to be void, because 
some requirement of the Constitution had not been observed in its passage, great injustice 
would be likely to follow. We must regard the enrolled bill, duly signed, approved, and dc
posited in the public archives, as a more accessible and convenient source of authentication, 
and. if reCerred to, less liable to overturn law, and quite as reliable as the journal~ of the two 
Houses. The people ought not to be required to ransack such journals to ascertain whether 
laws have been duly passed, and they cannot be expected to do so. Nor should lawyers, 
before ad\'ising clients, be required to search such journals. Statutory enactments should 
not depend nor stand upon such a sandy and uncertain Coundation, if a better one can be 
found. Laws e\;denccd by the signatures of the presiding officers, and the appro\'al and 
signature of the governor, and the filing in the public archives, ought not to be o\'erthrown 
by memoranda on the journals which the Constitution does not require to be made." 

1898, InvlsE, C., in Webster v. Ha$tings, 56 Nebr. 669, ii N. W. 12i: "We arc in this 
case for the first time confronted with its [i.e. the opposite rule's) mischievous result~. If 
the Cact of the due enactment of a statute is to be tried on any available evidence, certain 
results follow, of such character as to bid us pause and re examine our premises. Being an 
issue of fact, it is to be tried by the triors of fact, in many cases, a jury. Being an issue 
of fact, its determination in one court or in one case ~;IJ be no bar to its retrial in other 
courts, or in the same court in an action where the parties are different. One jury 
or one judge may, on conflicting evidence, find that a statute was passed. and j~ 
therefore the law of the State. Another may find that it was not passed, and is 
therefore inoperative. The law will be one thing for one man, and another thing for 
another man, depending up<Jn the diligence of his counsel, and the temper, or per
haps prejudice, of a jury. A (:ity will be governed by one law when A sues it, 
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and by a different law when B sues it. An issue of bonds v.;ll be· valid after their 
maturity only when in a suit thereon a jury shall say that the Legislature passed 
the law authorizing the i3sue, and then they will be valid only as to the specific bonds in 
action. I need not amplify the illustrations. Such a state of affairs produces a confusion 
in our statute law suggesting anarchy." • 

The arguments against conclusiveness seem to be reducible to three: 
first, the argument of legal theory, i.e. that the enrolment is not a record, 
second, that of practical policy, i.e. that there is danger of error and fraud; 
and third, that of constitutional nece~sity, i.e. the impossibility of securing 
in any other way the enforcement of constitutional restrictions on legislative 
action. The first argument, on which stress is seldom laid, is met by the 
principle that there ma~' be conclusive pref~rences for testiruon~', irrespecth'e 
of records (ante, § 1348). The second argument cannot for a moment 
stand (as the above passages make plain) against the considerations that 
there is equal or greater danger of error and fraud in the journals, and that 
the use of the latter plunges the community into the uncertaint~· of repeated 
litigation on a question never capable of final settlement; the first of the 
considerations already outlined (ante, § 1348 (2». applies here in all its 
force. The third argument, that of constitutional necessity, is the one 
most frequently pressed, and the one really responsible for almost all of 
the decisions against conclusiveness. But it seems, after all, to be but a 
~pectral scruple, created by a false logic: 

(1) In t:he first place, note that it is impossible of consistent application. 
If, as it is urged, the Judiciar~' are bound to enforce the constitutional re
quirements of these readings, a two-thirds vote, and the like, and if therefore 
an act must be declared no law which in fact was not read three times or 
voted upon b~' two thirds, this duty is a dut~· to determine according to the 
actual facts of the readings and the votes. ?\ ow the journals may not rep
resent the actual facts. That duty cannot allow us to stop with the journals, 
if it can be shown beyond doubt that the facts were otherwise t.han therein 
represented. The duty to uphold a law which in fact was constitutionally 
voted upon is quite as strong as the duty to repudiate an act unconstitu
tionally voted upon. The Court will be going as far wrong in repudiating an 
act based on proper votes falsified in the journal as it will be in upholding 
an act. based on improper votes falsified in the enrolment. This supposed 
duty, in short, is to see that the constitutionaljacts did exist; and it cannot 
stop short with the journals. Yet, singularly enough, it is unanimously con
ceded that an examination into facts as pro\'able b~' the testimony of members 
present is not allowable.7 If to support this it be said that such an inquiry 

• The opinions by Hoyt. J., in State v. Jones. 
6 Wash. 452. 34 PhC. 201, and Beasley. C. J., in 
Pangborn v. Young. 32 N. J. L. 29, arc easily 
the best on the subject both for comprehensive
ness and keenness of analysis and for des; ."8 

of exposition. The latter opinion is th' ~ 
best known; hut the former, though Elltely 

cited. would alone render superfluous all the 
other deliverances on the subject. It is not 
quoted here, because it does not lend itself to 
partial quotation; but it ought to be read 
in its entirety by everyone desiring to make 
an argument on the sllbject. 

, Ca5i!S cited 6upra, note 3. 
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would be too uncertain and impracticable, then it is answered that this 
concedes the supposed constitutional duty not to be inexorable, after all; 
for if the duty to get at the facts is a real and inevitable one, it must be a 
duty to get at them at any cost; and if it is merely a duty that is limited 
by policy and practical convenience, then the argument changes into the sec
ond one above, namely, how far it is feasible to push the inquiry with regard 
to polic~' and practical convenience; and from this point of view there can 
be but one answer. 

(2) In the second place, the fact that the scruple of constitutional duty 
is treated thus inconsistently and pushed only up to a certain point suggests 
that it perhaps is based on some fallacious assumption whose defect is exposed 
only by carrying it to its logical consequences. Such indeed seems to be the 
case. It rests on the fallacious notion that every constitutional provision is 
, per se ' capable of being enforced through the Judiciary and must be safe
guarded by the Judiciary because it can be in no other way. Yet there is 
certainly a large field of constitutional provision which does not come before 
the Judiciary for enforcement, and IOa~' remain unenforced without any pos
sibility or judicial remecly. It is not necessary to invoke in illustration such 
provisions as a clause requiring the Governor to appoint. a certain officer, or 
the Legislature to pass a law for a certain purpose; hel'e the Constitution 
may remain unexecuted by the failure of Governor or Legislature to act, and 
~'et the Judiciary cannot safeguard and enforce the constitutional duty.8 
A clearer illustration may be had by imagining the Constitution to require 
the Executive to appoint an officer or to call out the militia whenever to the 
best of his belief a certain state of facts exists; suppose he appoints or calls 
out when in truth he has no such belief; can the Judiciary attempt to enforce 
the Constitution by inquiring into his belief? 9 Or suppose the Constitution 
to enjoin on the legislators to pass a law upon a certain subject whenever in 
their belief certain conditions exist; can the Judiciary declare the law void 
by inquiring and n.scertaining that the Legislature, or its majority, did not 
have such a belief? 10 Or suppose the Constitution commands theJudiciaQ' 
to decide a case only after'consulting a soothsayer, and in a given case the 
Judiciary do not consult one; what is to be done? These instances illus
trate a general situation in which the judicial function of applying and en
forcing the Constitution ceases to operate. That situation exists where 
the Constitution enjoins duties which affect the motives and judgment of a 
particular independent department of government, Legislature, Execu
tive, and Judiciary. Such duties are simply beyond enforcement by any 
other department if the one charged fails to perform them. TheConstitu-

• These cases suggest the disputed question ing an emergency to exist, justifying the sus-
as to the Judiciary's use of the mandamus. anti pension of the rule requiring three Beveral 
are therefore open to dispute. readings. IlS permitted by the Constitution. is 

• Posi. § 2369. conclusive; " the Legislature ... is made 
I' 1887. Day Land &; C. Co. tI. State, os T,,:<. the sole judge whether facts exist to authorize 

526.4 S. W. 865 (a legislative preamble declar- the immediate pa55age of a bill"). 
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tion may provide that no legislator shall take a bribe, but an act would not 
be treated as void because the majority had been bribed. l1 So far as the 
Constitution attempts to lay injunctions in matters leading up to and moti
vating the action of a department, injunctions must be left to the conscience 
of that department to obey or disobey . Now the act of the Legislature as a 
whole is for this purpose of the same nature as the vote of a single legislator. 
The Constitution may expressly enjoin each legislator not to vote until he 
has carefully thought over the matter of legislation; so, too, it may ex
pressly enjoin the whole Legislature not to act finally until it has three times 
heard the proposition read aloud. It is for the Legislature alone, in the lat
ter case as well as in the former, to take notice of this injunction; and it is 
no more the function of the Judiciary in the one case than in the other to try 
to keep the Legislature to its duty: 

18n, Per CURlA~I, in Kilgore v. Jfagee, 85 Pa. 401, 412: "So far as t:le duty and the 
consciences of the membcr~ of the Legislature are involved, the law [of the Constitution) 
is mandatory; they are bound by their oaths to obey the constitutional mode of proceed
ing; •.. [it is] a question of regularity in the conduct of those who have the power to 

enact a law and to declare it to be such. • .. But when a law has been passed and ap
proved and certified in due form, it is no part of the judiciary to go behind the law as duly 
certified to inquire into the observance of form in its passage." 

1886, C.U1PBELL, J., in Ex parte Wren, 63 Miss. 512, 533: "It is the admitted province 
of the Courts to judge and declare if an act of the Legislature ,,;olates the Constitution. 
But this duty of the Courts hegins with the completed act of the Legislature; it does not 
antedate it. . ., From necessity the judicial department must judge of the conformity 
of the legislative acts to the Constitution; but what are legislative acts must be deter
mined by what are authenticated as such according to the Constitution. That instrument 
contains many prO\;sions as to the passage of bills which are admitted to be addressed to 
legislators exclusively, and for the observance of which there is confessedly no remedy 
which Courts ean apply. . .. [They arc] to be enforced by the oath required of members, 
and not admitted to the Courts." 

The truth is that many have been carried away with the righteous desire 
to check at an~' cost the misdoings of Legislatures. They have set such 
store by the Judiciary for this purpose that they have almost made them a 
second and higher Legislature. But they aim in the wrong direction. In. 
stead' of trusting a faithful Judiciary to check all evil Legislature, they 
should turn to improve the Legislature. The sensible solution is not to 

1\ Fed. 1810, Fletcher I'. Peck, 6 Cr. ~7. l~~. nance, said to han' bet-n pn.ssed for corrupt 
130,14-1; IS91, U. S. t'. Des Moines.:-; . .\: H. motives); Illd. 190G. State v. Terre Haute &; 
Co .. 142 U. S. 510, 544 ("The knowledge and 1. R. Co., lGG Ind. 5S0, 77 N. E. 10i7 (cor. 
good faith of a Legislature are not open to ruption); Pa. 1849, Jones v. Jones, 12 Pa. 
question; •.. the bill [herel alleges that its 350.357; 1859, Lowrie. C. J., ill Sunbury &; E. 
[the act's} passage was induced b~' the [de- n. Co. v. Cooper. 33 Pu. 2iS, 282 (" May the 
fendant\ Navigation Co., by false representn- Judiciary sit in judgment Upon a charge that 
tions and threats of suits; but that amounts to the I egislature have been faithless to their 
nothing "); 1893, U. S. v. Old Settlers, 148 oaths, to the Cons'Litution, and to the pUblic 
U. S. 427, 466; .4rk. 1884, Eakin, J., in Web- interests?.. We cannot hesitate a moment 
ster v. Little Rock, 44 Ark. 53G, 548 Coo the rule on this quc;;tion "). 
everywhere recognized"); Ill. 1910, Murphy Compare Story. Commentary 011 the Con· 
Il. Chicago, Rock Island &; P. R. Co., 247 Ill. stitution, § 1090 (whose arguments apply to 
614, 93 N. E. 381 (rule applieci to a city ordi- the present problem). 
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patch and mend casual errors by asking the Judiciary to violate legal princi
ple and to do impossibilities with the Constitution; but to represent our
selves with competent, careful, and honest legislators, the work of whose 
hands on the statute-roll may come to reflect credit upon the name of pop
ular government. 

§ 1351. Same: (3) Certificate of Election. The mode of dealing with 
election returns is everywhere regulated by statutes more or less voluminous, 
and frequently subjected to amendment; and it would be impossible to state 
here the condition of the law of Eddence in each jurisdiction without a 
consideration of all the provisions of the general election law. It will be 
enough to note broadly the considerations recognized as affecting the 
evidential doct;-ine of conclusive testimony. 

(a) The certificate of the returning officer or commission that a certain 
person has been elected is generally held not to be conclusive; and the Court 
will therefore examine, wit.h the aid of other sources (chiefly, the ballots 
themselves) into the fact in issue, of which the certificate is the provisional 
preferred testimony, i.e. into the total number and teP'l)r of votes by 
qualified electors: 

1765, WIL~IOT, J., in R. v. Vice-Chancellor, 3 Burr. 1647, 11).19, 1661 (an order to com
pel the University proctors to declare who had the majority of \'otes): "I think it [their 
'declaration'] immaterial; for the question depends not upon that, but upon the real ma
jority of legal votes. Their declaration cannot alter or affect that. . .. Even if stich 
declaration had been contrary to the truth of the fair and legal right, the Court must have 
taken up the matter upon the true and real merits." 

1835, HOGERS, J., in Com. v. County COIll11li~lJionerlJ, 5 Rawle 75, 79: "It is a startling 
doctrine that in case of a notorious fraud or a palpable violation of the law a constable 
could palm an officer on the public by the force of his return, that, by merely omitting 
to state the place where the election was held, he could control the election. when it was 
admitted that it was not in fact held at the place appointed by the act. If this be the law, 
it is useless to go through the mockery of an election; the constable may return whom he 
pleases, always taking care that his return is correct upon its face. It would be better to 
give the appointment to the conbtable at once, without the useless ceremony of an elec
tion." 

1855, WHITON, C. J., in Attorney-Gmeral v. BarlJtow, 4 Wis. 567, 792: "The question 
is whether the canvass or the election establishes the right of a person to an office. It 
seems clear that it cannot be the former, because by our Constitution and laws it is es
pressly provided that the election by the qualified voters shall determine the question .... 
But it has been repeatedly contended ill the course of this proceeding that. although the 
election by the electors determines the right to the office. yet the decision of the persons ap
pointed to canvass the votes cast at the election settles finally and completely the question 
as to the persons elected, and that therefore no Court can have jurisdiction to inquire into 
the matter. It will be seen that this view of the question, while it recognizes the principle 
that the election is the foundation of the right to the office, assumes that the canvassers 
have authority to decide the matter finally and conclusively. . .. [As to this, we say that] 
Courts which have the power to entertain proceedings by 'quo warranto' have authority 
to determine who has this right, without being compelled to limit the proof of the right 
to the acts of those who by law are appointed to canvass the votes and make statement.~ 
of them." S~nTII, J. : 1 "It is ~aid the Legislature hus erected the board of State canvassers 

§ 1351. I At pp. 781. 786. 
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into a judicial tribunal, supreme, final, and unquestionable. This is indeed "trange 
doctrine. • •. Can this board of canvassers be considered a judicial tribunal when they 
have no power to issue 11 subprena for nor to compel the attendance of witnesses, to summon 
parties before them, to grant a trial by jury? . .. If the decision of one board can oust 
the supreme judicial tribunal of the State of jurisdiction and paralyze its functions, so can 
another. The clerk of a board of supervisors and two justices of the peace of his 0"11 selec
tion become the Court of the first and last resort in which the most sacred rights of freemen 
are adjudged and determined without appeal; and that, too, "dthout Ii chance of being 
heard, without process, without a jury, without the privilege of appearing before the power 
which may pronounce UPOlJ their rights." 2 

1863, DAVIES, .J., in Pecrple v. Peas£!, 2i N. Y. 45, 55: .. \Vhat is it that confers title to 
the office and the legal right to the reception of its emoluments? It surely is the fact 
that the greatest number of qualified voters have so declared their wishes at an election 
held pursuant to law. It is not the canvass or estimatc of certificate which detcrmines 
the right. These are only evidences of the right; but the truth may be inquired into and 
the very right ascertained." 

1865, WELCH, .J., in Howard v. Shield3, 16 Oh. St. 184, HH: "The question to be de
cided in an election ('Ontest is, Which party received the greatest number of legal votes? 
If the Court can, as it necessarily must, go behind the abstract, why should it not also go 
behind the poll-books and tally-sheets? . " To hold that, when an election has been in 
fact held, and the majority of the legal voters ha\'e in fact and according to the prescribed 
forms of law cast their ballots for the candidates of their choice, the constitutional rights 
of the voters and of their candidates can be defeated by a mere misprision or omission of 
the judges or clerks, would be manifestly unjust and contrary to the plain intent and spirit 
of our election laws. Such a result should be permitted only in cases of necessity arising 
from the want of proper means to ascertain with reliable certainty the facts of the case." 

N'evertheless, when the chief source of evidence, the callots themselves, can
not be trusted because the~' have been tampered with, or when by law they 
have been destro~'ed, the condition alread~' pointed out (ante, § 1:348 (2) a) 
may exist, namely, the official certificate ma~ .. become more trustworthy than 
any verdict that could be reached upon the scanty or suspicious eddence 
a\·ailable. In such a situation the certificate, or some subordinate certificate 
such as the tally-list, may well be taken as conclusive. But this result has 
seldom been reached b~' the Courts except under express direction of a statute.3 

l\Iost Courts, howeYer, "'hile not treating the certificate as conclush'e, do 
lay down, upon the same considerations, a rule for measuring the relative 
value of the evidcnce, i.e. the~' refuse to decide according to the cYidence 
of the ballots it' the ballots have been so tampered with as to be untrust
worthy; the chief difl'erence of opinion here occurs merel:>, on thl' question 
whether the ballots will be tuken as reliable until the tampering is ~hown, 
or whether they will be taken as unreliable until the fact of tampering is 
negatived.4 

, The most forceful exposition of the whole certificates to be conclusive as to unprotested 
subject is to be found in the masterly argu- ballots. which are not to be looked at or testified 
menta of Mr. (afterwards C. J.) Ryan. at pp. about; the law having provided expressly for 
674.684. and Mr. (nfterwards J.) Ortou. at p. their destruction. R. S. 1894. § 6248). 
703. in the abo\'e case. • The following are illustrations: Arizona: 

• See the following: 1697. Weakley v. Wolf. 1S98. Oakes t'. Finlay. 5 Ariz. 390. 53 Pac. 173 
14M Ind. 208. 47 N. E. 466 (tally-sheets and (ballots not controlling where not clearly ~howll 
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(b) The certificate includes an assertion that the person named was voted 
for b~' the required number of qualified electors. Conceding that the certificate 
is not conclusive testimony to the net fact that the person named was elected, 
may it not at least be taken to be conclusive that the votes were cast by 
qualified electors? 6 The argument to this effect has occasionally been rested 
on the idea that the election officers were gh'cn a quasi-judicial function in 
determining to accept the vote of given clectors. But the stronger argu
ment, advanced in the more wcight~· opinions, is that the case presented 
in\'olves the conditions alread~' noted (ante, § 1348 (2» namely, a dearth of 
edrIellec for the proper ill\'estigation of the facts at a judicial trial. These 
arguments are set forth in the following passages: 

1863, DEXIO, C. J., diss., in P£'oplr \'. Peasl!, 2i N. Y. 4.'), ii: "The real question is who, 
according to the arrangements which the Constitution and laws have provided for deter
mining that question, received the greatest number of votes, and was elected to the office. 
If the law has left it as an open question, to be determined like ordinary matters upon which 

to ha\'e been pre~ef\'ed unaltered): Arkansll8: elections): KaTllias: 1877. Hudson t'. Solomon. 
1887. Dixon r. Orr. 4U Ark. 2aS. 241.4 S. W. 19 Kans. 177 (Brewer. J.: "The necessities of 
774 (poll-books and tnlly-sheets are preferred the case make it [the certificatej . prima facie' 
e\'idence: if unavuilable. other evidence by ob- c\idencc. but. unless expressly so declared by 
servers is receivable): 1887. Wheat r. Smith. statute. it is never conciusive"): 1906. Moor-
50 Ark. 266. 282. 7 S. W. 161 (originul and head t·. Arnold. 73 Kan. 132.84 Pac. 142 (good 
duplicnte returns heing lost. the election offi- opinion by Burch. J.): Kentucky: 1900. 
cers' testimony of their contents was receh'ed); Taylor ~. Beckham. 108 Ky. 278.56 S. W. 177 
lS90. Jones v. Glidewell. 5a Ark. un. 176. 13 (refusing to re\iew the action of the Legisla-
H. W. 723 (contents of stolen returns shown): ture. which was here the election board): 
1891. Merritt ~. Hinton. 55 Ark. 12. 16. 17 S. 1902. Edwllrds~. Logan. 114 Ky. 212. 70 S. W. 
W. 270 (contents of lost or destroyed returns 852: 75 S. W. 257 (ballots control. if preserved 
shown): California: lSli5. People v. Holden. intact): 1920. Craft v. D:widson. 189 Ky. 
28 Cal. 123. 131 (the statutc providing for 3i8. 224 S. W. lOS2: Massachusetts: 1897. 
ballot-preservation. the tally-list of the Attorney-Gencral 1'. Drohlln. 169 Mass. 534. 
election-officers rony be overthrowl: by the 48~. E. 2i9; 1909. Con. v. Edgerton. 200 
results of an inspection of the ballots them- Mass. 318. ~6 N. E. 71lS; />r'earaska: 1892. 
seh'es: ballots presumed not to have been Albert t·. Twohig. 35 Nebr. 563. 56S. 53 N. W. 
tampered with); lS84. Coglan v. lle!U'd. 65 Cal. 582 (ballots control the officers' returns. if 
58. 63. 2 Pac. 737 (the election officers' cer- properly preserved): New Hampshire: 1905. 
tificate may be overturned by the ballots. if Sheehan v. Manchester. i4 N. H. 445. 68 At!. 
they are in the same condition as when de- 872: N cw Yark: IS:!5. People t·. Van Slyck. 4 
livered by the election-judges): 1905. Pcople Cow. 297. 323 (Woodworth. J.: "The trial is 
v. Davidson. 2 Cal. App. 100. 83 Pac. WI: had upon the right of the party holding office: 
IlliniJi8: lS72. Knox Co. v. Davis. 63 Ill. 405. the certificate is not conclusivc; the Court will 
418 (poll-books and returns having been ra- decide upon an examination of all the facts ") ; 
jected for fraud. other evidence of the votes 1909. People v. Wintermute. 194 N. Y. 99, 86 
cast was received): 1880. Kingery v. Berry. 94 N. E. S18 (voting-machine): North Dakota: 
Ill. 515 (ballots to control if not tampered 1S99. Howser v. Pepper. 8 N. D. 484.79 N. W. 
with): 1887. Lawrence Co. v. Schmaulhausen. 1018: Oklahoma: 1913. Moss v. Hunt. 40 Oklo 
123111. &21. 332.14 N. E. 2.~5; 1897. Dooley 11. 20. 135 Pac. 282 (election officers' testimony 
Van Hohenstein. 170 Ill. 630. 49 N. E. 193 not rectlivable. until the ballots are shown to be 
(neither ballot-count in Court nor election not identifiable or to have been probably 
judges' return is conclusive: but the former is tampered \\ith): Washington: 1913. Quigley 
to be preferred when not under suspicion of v. Phelps. i4 \Vash. 73. 1a2 Pac. 738: West 
tampering): 1900. Jeter v. Headlcy. 186 Ill. Virginia: 1905. Stafford v. Sheppard. 57 W. 
34. 57 N. W. 784 (ballots control. if not tam- Va. 84. 50 S. E. 1016; 190G. Williamson v. 
pered with): 1913. Rottner v. Buchner. 260 Musick. 60 W. Va. 59. 53 S. E. 706; Wisco1lsin: 
Ill. 475. 103 N. E. 454: 1919. Strubinger v. 189t1. State v. Luy. 103 Wis. 524.79 N. W. 776. 
Ownby. 290 Ill. 380. 125 N. E. 363 (ballots • See the authorities cited supra. note 4; 
control. if not tampered \\ith); Indiana: 1904. the local statutes are so lengthy and so compli-
Strebin v. Lavengood. 163 Ind. 478. 71 N. E. eated \\ith other rules of law that it is impracti-
4&4 (construing the law sa to gravel-road cable to collect the authorities here. 
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private rights depend, or, which is much the same thing, if the certificate of the canvassers 
is made only • prima facie' evidence of the state of the poll, as is argued, the right can only 
be definitely settled by the verdict of a jury. But the nature of the subject would lead us 
to conclude, • a priori', that such could not be the system organized by the Legislature. • •. 
I am of opinion that the policy of the legal pro\;sions whkh have been enacted upon this 
subject is to secure record evidence of the result of the election, which, save in a few excep
tional cases to be presently mentioned, is conclusive upon the public and upon all indh;duals, 
and against the verity of which no allegation can be admitted. I do not procced upon one 
of the grounds relied upon by the plaintiffs' counsel, namely, that the inspectors of elections 
are made judges of the qualifications of persons claiming to be elected and who IIIUY offer 
to vote. . " But while I diselaim any reliance upon the alleged judicial character of the 
inspectors, I am still of opinion that, 50 far as the value of the vote is concerned, the voter 
is made a competent and effectual \\;tness respecting his qualifications to vote. Should he 
swear falsely, he is liable to indictment and punishment for perjury; and the act directs 
the preservation of so much of the evidence of his ha\;ng voted lIS shall be necessary to es
tablish the fact upon the trial of an indictment. . .. The Legislature eonsidered that if 
one claiming to be a voter came forward, openly and publicly, before the in:;pectors and the 
public, who would be likely to be his neighbors and acquaintanees. and offered to vote and 
no one questioned his right, or SWore positively to his qualification~ if challenged. it would 
be quite s::lfe to assume that he possessed the requisite qualifications; for the inspectors 
and the whole community would not be likely to conspire in the interest of illegal voting. 
The law. therefore. provided that in such a case the vote should be received without other 
e .... idence. As to those who:;e right should be challe'lged. the legislative will was that the 
voter should be questioned on oath by the inspectors; that if doubts as to his right should 
be entertained. these doubts should be stated to him and the law explained. and that then 
it should be left to his conscience whether to affirm upon his oath, under the peril of temporal 
punishment for perjury. and of sueh religious and moral responsibility as might affect his 
mind, or to abstain from voting ... , No doubt the determination of the right is left to 
depend essentially upon the voter's oath. and that there is a possibility that a false or mis
taken oath may sometimes be taken. But is the hazard of a per .... ers;on of the franchise 
under these arrangements, so great as to require us to hold, against the plain language of 
the statute. that a right is implied to reexamine the question before a jury, in case the right 
of the prevailing candidate shall afterwards be called in question? I think not," 

1868, CA~IPBELL •• J., in People ..... Cicott, 16 :\Iich. 283, 2Do!: "The first inquiry, ther~ 
fore, is whether an election can be defeated as to any eandidate by showing him to have 
received iIlegal votes ... , And where the illegality consists in the casting C'f votes by 
persons unqualified. unless it is shown for whom they voted, it cannot be allowed. t" change 
the result. The question of the power of Courts to inquire into the action of lhe authorities 
in recei .... ing or rejecting votes is, therefore. very closely conneeted \\;th the power of in
quiring what persons were voted for by those whose qualifications are denied ... , The 
reasons why such an inquiry should be pre\'ented do not necessarily rest on any assumption 
that the inspectors act throughout judicially. although under our registration system that 
objection has a foree which would not otherwise be 50 obvious. Neither do they rest ill 
any degree upon the assumption that one rule or another is most likely to induce perjury. 
as very hastily intimated in People r. Ferguson, 8 Cow. 102 [quoted post). But a very 
strong ground for them is found in the fact that our whole ballot system is based upon the 
idea that unless inviolable secrecy is preser .... ed coneerning e\'ery .... oter's action, there can 
be no safety against those personal or politieal influences which destroy indi .... idual freedom 
of choice .. " Under our statutes there is no general pro\;sion which makes the canva~s 
for local officers conclusive in all eases, and, therefore, the rule is recognized that the elec
tion usually depends upon the ballots .. and not upon the returns. These being "'Titten and 
certain, the result of a recount in .... ol .... es no element of difficulty or ambiguity beyond the 
risk of mistakes in counting or footing up numbers, which may in some respects be more 
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likely in examining the ballots of a whole county, than in telling off those of a town or ward, 
but which involvCi no great time or serious disadvantage. But the introduction of parol 
evidence concerning single voters in a considerable district can rarely reach all cases of il
legality effectually, and must so multiply the issues as to seriously complicate the inquiry . 
. . , No system can 00 de\.jsed which \\;11 prevent all illegal voting. But it cannot be 
said our legislation is not as likely to shut it out as any means open to judicial control would 
be. The registration law forbids the board from recording any name of which they have well
founded doubts, and it is practically impossible for any stranger to succeed in defrauding 
the law, with the publicity given to all the proceedings. Where a person applies for regis
tration on election day, the inspectors act upon discretion, and are not compelled to admit 
a vote unless satisfied of its legality. The challengers on both sides, as we all know, canvass 
every district beforehand, and expect to challenge everyone who is not known. While the 
inspectors cannot. reject a registered voter who takes the proper oath, yet the means of pre
vious inquiry, and the imminent risk of detection and punishmcnt, have reduced the dangers 
of illegal voting within very narrow limits. . " I am, therefore, of opinion that the elec
tion mllst be detcrmined solely by the ballots received according to law; and that where 
t he election proceedings are not irregular, and the law has been complied \\;th in correcting 
the lists and preserving the ballots, the means of determining the result must be in the main 
arithmetical. .. 

The arguments against the conclusiveness of the certificate as to the voter's 
qualifications arc set forth in the following passages: 

1827, S.H·AGF:, C. J., in People v. Ferguson, 8 Cow. 102 (repudiating the ruling of the 
trial judge that a voter's testimony to the tenor of an ambiguous ballot was inadmissible 
because "such a principle would be of the most dangerous tendcnc~', as it would lead to sub
ornation of perjury"): "The elector who put in the ballot is certainly higher evidence as 
ltoJ the person designated by it than thc opinion of any other. Such elector is competent, 
unless he is to be excluded from pr:nciples of public policy .. " It is true, if the voter 
should swear falsely, you probably cannot com;ct him of perjury. But are we to reject 
every \\;tness who comes to swear under such circumstances that, if he swears false, he can
not be com.jcted of perjury? I know of no such rule of e\;dence." 

1863, Sf:LDE. ... , J., in People ,'. Pease, 27 N. Y. ·15, 65: "The first ground upon which 
this position is attempted to be sustained is, that inspectors of elections arc judicial officers, 
whose decisions in receiving the ballots are final and conclusive. . .. Inspectors are re
quired to decide some questions, but they are such as ministerial officers are often required 
to decide. A county clerk, before recording a dced, must decide whether it is legally proved 
or acknowledged, but his decision is not conclusive; a sheriff mllst decide whether the per
son wi. om he arrests is the person described in his process, but his decision is not judicial, 
and he 'lcts at his peril. . .. The inspectors may be required to decide important ques
tions, and their decisions, for the purpose for which they are made, that of determining 
whether the votes shall be received or rejected, are final; but I do not think they are con
clusive ",.jth regard to the legality of ",he votes when the question is presented in an action 
properly instituted to try the right of persons elected to office, or defeated, by the result 
of the decisions. They cannot call ",;tnessses they can receive no oral testimony except
ing the oath of the voter, and no documentary evidence, unless the challenge is based on an 
alleged conviction of crime ... , Their decision leaves the question open for more delib
erate adjudication whether the voter had or had not a right to vote. Great interests often 
depend upon these questions. They lie at the foundation of the government, and it is of 
the utmost importance that the means of detecting and exposing fraud and imposition, and 
correcting error, sho"ld be such as to sC\!ure the confidence of the people in the ultimate 
result of elections. . .. The greatest number of lawful votes alone gives the right to an 
elective office in this State; and as no adjudication can be had to determine the lawful-
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ness of votes before they are received, that question must be open to enmination by Court.'! 
afterwards, or there is no power anywhere in the government to discriminate between those 
which are lawful and those which are unlawful. Indeed, if the rule contended for by the 
plaintiffs be adopted, the distinction between lawful and unlawful votes ceases to exist when 
they reach the ballot-box." 

1868, CHRISTI.\NcY, J., in People \'. Cicott, 16 Mich. 283, 311: "I cannot go to the extent 
of holding that no inquiry is admissible in any case into the qualification of voters, or the 
nature of the votes given. Such a rule, I admit, would be easy of application, and as a 
general rule might not be productive of a great amount of injustice, while the multitude of 
distinct questions of fact in reference to the great number of voters whose qualification 
may be contested, is liable to lead to some embarrassment, and sometimes to protracted 
trials, without a more satisfactory result than would have been attained under a rule which 
should exclude all such inquiries. Still I cannot avoid the conclusion that, in theory and 
spirit, Out Constitution and our statutes recognize as \'alid those votes only which are given 
by electors who possess the constitutional qualifications; that they recognize as valid such 
elections only as are effected by the votes of a majority of such qualified electors. And though 
the election boards of inspectors and canvassers, acting only ministerially, are bound in their 
decisions by the number of votes deposited in aeeordance v,;th the forms of law regulating 
their action, it is quite evident that iIIl'gal votes may have been admitted by the perjury 
or other fault of the votl'rs; and that the majority to which the inspectors have been con
strained to certify and the canvassers to allow, has been thus \\Tongfully and illegally secured. 
And I have not been able to satisfy myself that, in such a case, these boards acting thus minis
terially, and often r.ompelled to admit votes which they know to be illegal, Wl're intended 
to constitute tribunals of last resort for the detennination of the rights of parties claiming 
an election. Ii this were so, and thl're were no legal redress, I think there would be much 
reason to apprehend that ele~tions would degenerate into mere contests of fraud. The 
person having the greatest number of the votes of legally qualified electors, it seems to 
me, has a constitutional right to the office, and if no inquiry can be had into the qualifi
cation of any voter, here is It constitutional right depending upon the mode of trial un
known to the Constitution, and, as I am strongly inclined to think, opposed to its pro
visions. I doubt the competency of the L<-~islature, g}lOuld thl'Y attempt it, which I 
think they ha\'e not, to make the decision of in~pe('tor,. or ~an\'assers final under our 
Constitution. The extent "r the inquiry into the qualification of voters, and how 
they have \'oted, may be limited or qualified by othl'r provisions of the Constitution. 
. .• He may, if he sees fit, testify in court to the vote which he has given .•.. 
And whenever the person who has \'oted admits that he was not constitutionally quali
fied, or the fact clearly appears, so that it no longer remains a question for the jury, he can 
claim no protection from this pri\'ilege." 

§ 1352. Same: (4) Sundry Official Certificates (Certificates of JUrat, of 
Acknowledgment of Deed, of Record of Deed, of Ship Registry, of Protest of 
Commercial Paper, of Chemical Analysis; Legislative Recitals in Statutes). 
The suggestion has been made in many other instances that an official cer
tificate should be taken as conclusive testimony to the fact c:crtified; but this 
suggestion has been almost invariably repudiated by the Courts. Such cases, 
however, involve the necessity of distinguishing the rules of the substantive 
law bearing on the issue, and the law oi judgments (as already noted in § 1346), 
and it would be impossible here to deal justly with the various questions. A 
few instances only Inay be noted, to illustrate the nature of the problem. 

(1) A recital of fact in a statute, though it may in some conditions be ad
missible as an official statement (post, § 1662), is not conclusive testimony. 
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The Legislature's recitals are commonly intended merely as explanation~ 
of motives and purposes, and not as determinations of controverted fact. 
They could not, without gross injustice, be made eyidel:tially conclusive, and 
this is generally conceded. l As a contract or an estoppel, or otherwise, the 
recital may be binding;2 but that would not be due to a rule of Evidence. 

(2) A jurat or certificate of the taking of an oath is ordinarily not conclusive 
testimony and may be shown erroneous.3 But in a given case the law may 
prescribe, as a condition precedent to certain legal consequences, that certain 
documentary forms of oath be observed; and then, if those forms are not 
observed, it is of no effect that the oath or other act waS done without those 
forms; here all will depend on the significance of the statutory requirement.4 

(3) For the same reason, the conclusiveness of a deed's certificate of aclmowl
edgment will depend upon the view taken of the policy of the Legislature in 
requiring certain conditions for the validity of a transfer under the registra-

§ 1351. I U. S. 1921. Block v. Hirsh, 256 U. S. State ex reI. Short~. Hinkle, 116 Wash. I, 198 
135.41 Sup. 458 (rent-restriction statute, with a Pac. 535 (constitutionality of a statute whose 
recital of the emergency growing out of war- prcamhle recited that "the revenues of the 
conditions; "A legislative declaration of facts State arc insufficient to support the State 
that arc material only as the ground for ell- government"; Mackintosh, J.: "Courts will 
acting n rule of law for instance, that the inquire into the fact as to whether such a ne-
use is a public olle may not be h€'ld con- cessity exists. an inquiry necessarily based 
elusi ... e by the Courts; but 11 declaration by a upon proof. but proof limited by law to so-
Legislature concerning public conditions that called judiriul knowledge "). Consult Endlich, 
by necessity and duty it must know is entitled Interpretation of Statuteij (1888), § 375. 
at least. to gr~!\t respect"}; Cal. C. C. P. 1872, '1700, Thurston v. Slatford, 1 Salk. 284 (a. 
§ 1903 (rccitals in a public statute arc con- clerk's record as to :m official not taking the 
elusive only" for the purpose of carrying it into oath; "if thl-re be n mis-entry, it might be sup-
effect": in a private statute, only .. between rJlied and corrected by other e\idence, for he 
parties who claim under its provisions"); should not be concluded by the mistake or 
Ga. 1849, Birdsong v. Brooks. 7 Ga. 88. 92 negligence of the officer "): 1808, R. v. Emden, 
(statutory recital not conclusive; quoted 9 East 437 (jurat of an affidavit, not con-
post, § 1353); Ia·. 1883, Koehler D. Hill. GO Ia. elusive as to the plac!.' of the swearing); 1904, 
543,564,14 N. W. 738, 15 N. W. 609 (preamble Markey v. State, 47 Fla. 38, 37 So. 53 (on a 
of a statute by one Assembly reciting the terms charge of perjury); 1903, Nicholson v. Snydcr. 
of an act of a former one, not conclusive); 97 Md. 415. 55 Atl. 484 (notary's certificate of 

• 

Mont. Re .... C. 1921. § 10553 (like Cal. C. C. P. oath to an answer in bankruptcy. not con-
§ 1903); Or. LlIws 1920, § 750 (like CIII. C. C. elusive); 1899, Baumer v. French, 8 N. D.319, 
P. § 1903). Contra: 1921. Tims v. Mack. 79 N. W. 340 (jurat of an affida\it. not con-
Mason v. Mack. 147 Ark. 112, 227 S. W. 393 clusive). 
(legislative act nllming a list of lands subject ill Compare t.he similar qucstion for perjury in 
betterment assessment, held conclusive). a deposition (ante. § 1331, n. 1). 

z 1921. U. S. v. Lumpkin. D. C. N. D. Ga.. • Arka718as: 1911, St. Louis I. l\f. & S. R. 
27G Fed. 581 (killing mourning dovcs. being Co. v. Webster, 99 Ark. 265, 137 S. W. 1103, 
migratory bird!!. as forbidden by U. S. St. 1918, 1199 (St. 1905. § 4. p. 779. May 11, providing 
July 3. forbidding the killing of birds men- that if signature of a deposition is waived. "tho 
tioned in a treaty, which recited: "The high officer ... must so certify", held not to 
contracting powers declare that the migratory forbid oral testimony to the waiver; Wood, 
birds ... shall be as follows: ... dovcs"; J., diss.); Illinois: 1898, Ryder v. Alton, 175 
evidence that mourning dovell arc not mi- 111. 94, 51 N. E. 821 (assessment commis-
gratory was held immaterial becau5(' .. it docs sioner's report sworn to before a notlll'Y; 
not lie in the mouth of any citizen to rail!C that commissioner not allowed to deny having 
issue "); 1!J02. Fraser v. James, 65 S. C. 78, 43 sworn); Maine: 1823, Hale 11. Cushing,. 2 
S. E. 292 (under a constitutional pro\;sion per- Green!. 218, 220 (oath of an assistant assesser; 
mitting the Legislature to establish new countics if not recorded. provable orally; the statutory 
upon certain conditions, the existence of those requirement being directory only); 1831, 
conditions as recited in the statute establishing Tripp 11. Garey, 7 Green!. 266, aemble (certit-
a new county cannot be die,mted. apart from icatc of a militia commander as to the clerk's 
frnud or deceit by the Legislature); 1921. appointment is by statute the exclusive evi-
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tion system, and also on the judicial or merely 'ex parte' character (anie, 
§ 1347) of the proceeding in which the acknowledgment is taken.~ 

(4) So also the thl.;Ur~- of the substantive law (ante, §§ 1225, 1239) must 
disclose whether, unuer the usual recording system of land-transfer, the 
recorder's registration of a deed is conclusive as to its contents,6 or as to 
the execution of an entry of satisfaction of a mortgage,7 or as to 
the time of entry for registration,S or as to other facts material to the re-
dence): 1860. Hathaway 1'. Addison. 48 Me. Missouri: 1921. O'Bannon to. McAlIon.-
440. 443 (oath of collector and assessor: same Mo. • 236 S. W. 48 (sheriff's deed: clerk's 
as Hale 1'. Cushing): 1876. Farnsworth Co. v. certificate of acknowledgment. held not con-
Rand, 65 Me. 19.21 (oath of a collector before elusive): Oklahoma: 1915. Dyal v. Norton. 
a town clerk: if never recorded. provable 47 Ok!. 794. 150 Pac. 703: Philippine islanda: 
orally); Massachusetts: 1812. Bassett r. 1911. Robinson v. Villafuerte. 18 P. r. 171, 
Marshall, 9 Mass. 312 (a justice of the peace 187; 1918, Alpuerto r. Perez Pastor, 38 P. I. 
made no record of an oath to a militia clerk; 785 (date of execution; effect of Ch·. C. 
the parol fact was allowed; .. since the magis- §§ 1225. 1227, considered; elaborate opinion 
trate made no record, ... the e\'idence by Street, J.); WlUhingto71: 1916, Chaffee v. 
admitted was the best that could be required ") ; Hawkins, 89 Wash. 130, 154 Pac. 143; W ut 
1826, Sherman 1'. Needham, 4 Pick. 66 (certif- Virginia: 1905, Swiger 1'. Swiger, 58 W. Va. 
ieate of oath of appointment of militia clerk 119,52 S. E. 23: 1916, South Penn Oil Co. t1. 

prescribed by statute; "this is not likl' the Blue Creek D. Co .• 77 ",,-. Va. 682, 88 S. E. 
ease where the regular evidence bas been lost 1029. 
and inferior evidence is admitted; the Legis- Compare § 1347, ante, and the cases there 
lature seem to have prescribed the mode of cited for a married u'oman's acknowledgment. 
taking the oath"; and so the prescribed cer- Certificates of this kind may by statute be 
tificate alone would suffice); 1827, Com. r. judicial ac~. Compare Jones on Mortgages, 
Sherman, 5 Pick. 239 (same) ; Nebraska: § 538. 
1906. Sebesta t'. Suprenle Court, 77 Nebr. 249. For the measure of proof required in over-
109 N. W. 166 (foreign notary's certificate turning such a certificate, see post, § 2498. 
of taking of an affidavit. the certificate itself • &e the following illustrations: 1856, Har-
reciting only the fuct of eignature, not of oath- vey II. Thorpe, 28 Ala. 250, 263; 1885, Gnston 
taking. excluded under statutory wordings; v. Merriam, 33 Minn. 271, 276, 22 N. W. 614; 
bere the ruling however. is perversely technicnl, 1829. Hastings v. B. H. T. Co .. 9 Pick. Ma89. 
because the affidavit itself recited that the 80, 83; 1836, Ames t1. Phelps, 18 Pick. Mass. 
signers were "ench duly sworn upon their 314. 
oaths"). : See the following illustrutions: 1854, 

For the conclusiveness of the purging oath FielDing v. Parry, 24 Pa. 47, 51 (an entry of 
of one charged with contl'mpt, see post, § 1815, satisfaction of mortgage on the registry; that 
n. 2. it was not intended as a satisfaction of the 

6 See the following cases: FederaJ: bond, allowed to 00 shown; tbe entry not be-
1911. Bonvier &- Jaeger Coal Land Co. tI. ing a record .. to which that maxim applies, 
Sypher, C. C., 186 Fed. 644, 660; Alabama: the proper application of which is to judicial 
1910, Orendorff v. Suit, 1fi7 Ala. 563, 52 So. records"); 1871. Lancaster v. Smith, 67 Pa. 
744: Arkans(Z8: 1898. MerriIl t1. Sypert, 427, 433 (deed-recorder's att<?station of a 
65 Ark. 51, 44 S. W. 462: Columbia (Dist.): discharge of mortgage, not conclusive: the 
1906, Ford v. Ford. 27 D. C. App. 401, 408 act being that of the party lind the recorder 
(collecting the authorities); illillois: 1867, being merely the attester of the party's act). 
Hill tI. Bacon, 43 III. 477; 1899, Tuschinski v. • See the following illustratiolls: Eng. 1817, 
R. Co., 176 III. 420, 52 N. E. 920; 1902. Parlin R. v. Reed, 3 Prire 495, 506. 511; U. 8. Mass. 
&; Orendorff Co. 1'. Hutson, 198 Ill. 389, 65 N. 1834, Tracy c. Jenks, 15 Pick. 465, 468 (regis-
E. 93; 1904, Walker 11. Shepard, 210 Ill. 100, ter's certificate of time of receiving and re· 
71 N. E. 422 (notary's certificate of acknowl- cording deed, conclu~iye as betwl'i!n creditors) ; 
edgment is not conclush'e as to the grantor's Pa. 1841. Musser v. Hyde, :>. W. & S. 314 
men till capacity); 1909, Kosturska 11. Dart- (conclusive a8 to time, in favor of a purchaser 
kiewicz, 241 Ill. 604, 89 N. E. 657; Iowa: for value on the faith of the entry); VI. 1803, 
1916 .. Roberts 11. Roberts, 176 Ia. 610, 156 Taylor 11. Holcomb, 2 Tyl. Vt. 314 (toWII 
N. W. 399; KaMas: 1909. People'oGas Co. 11. clerk'S endorsement of time of record of deed, 
Fletl:her, 81 Kan. 76, 105 Pac. 34; !of (JSsachu- conclusive; but here allowed to be interpreted 
seU8: 1899, Ayer 17. Ahlborn, 174 Mass. 292, by his Usage in recording): 1846, Morton 11. 

M N. E. 555: Minnesota: 1907, Skajev.-ski 1'. Edwin, 19 "t. 77. SO (justice's certificate of 
Zantarski. 103 Minn. 27, 114 N. W. 247; time of record of execution, not conclusive); 
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corded title.9 Under the title-registration (Torrens) system, the registrar's 
certificate of title is conclusi\'e as an adjudication (ante, § 1347). 

(5) So also a notary's ccrtificatc of IJrotcst, regarded from the point of view 
of evidence, is not conclusive.IO Yet it is possible for the law of negotiable 
paper to make a certificate in a certain form sufficient or indispensable for 
fixing liability, just as it ma~' make the mere mailing of a notice, irrespec
tive of its receipt, sufficient for the same purpose. 

In Louisiana, Philippine Islands, and Porto Rico, the Continental principle 
of proof prevails, viz. that certain official notarial certificates, particularly 
for the execution of contracts, wills, deeds, etc., are conclusive, except for 
specified purposes. Transactions and documents (" acts") so drawn up 
are termed "authentic," which signifies "executed befole a public officer 
and certified by him." The Code Cidl of France, the model for the Louisiana 
Code, provides (§ 1319): "An authentic act makes full proof of the agree
ment contained in it, against the contracting parties and their assigns." 11 

(6) The certificate of a Stateillspector of materials the State chemi.~t 12 

or the State grain£lIspectorl3 ha:> occasionall?' been declared by a Legisla-
ture to be "conelusi,'c l"'idence" of the facts found by him. 

(7) Sundry other documents 14 from time to time are presented as having a 

18;')0, Chandler r. Spear, 22 id. 388, 401 (clerk's by the inspector-in-chief); Ga. Re\·. C. 1910, 
certificate of time of repf)rd of talC-sale hill, not § 1790 (State chemist's analysis of fertilizer 
conclu5ivc); 18tH, Bartlett 1'. Boyd, 34 Vt. to be "conclusive e\'idence of the facts" 
256, 261 (town-clerk's statutory certificate in an action between vendor and \'endee); 
of date of mortgage-record and filing, not con- N. C. 1915. Carter v. McGill, 168 N. C. 507, 
elusive); 18G8, Johnson r. Burden, 40 Vt. 84 S. E. 802 (sale of fertilizer; State chemist's 
567. 5i1 (town-clerk's certificate of date of analysis. not required); Tenn. Shannon's 
filing for record. not conclusive); Ya. 1845, Code 1916, § 325a 73 (State agricultural 
Horsley r. Garth, :? Gratt. 471 (not cohciusive director's certificate of analysis of commercial 
as to date of filing lind recording). fertilizer, etc.; "only said official analy~is ..• 

• 1827, Huhbard t·. Dewey, 2 Ark. 312. 315 shall be admissihle ..• on the trial of any 
(clerk's certificate of fact of record of deed or issue involving the merits", etc.) 
execution, not conclu8ive); 1827, Myers v. But distinguish the question whether the 
Brownell, 2 Ark. 407, 409 (clerk's certificate of parties can by contract make such certificate 
filing of deed with directions to delay record- conclush'c (ante,- § 7 a). and whether such a 
ing, not conclusive); 1843, Carpenter t·. Saw- statute is comlitutionai (post. § 1355). 
yer, 17 Vt. 121, 1Z:i (clerk's certificate of source \3 Minn. Gen. St. lI1l3, § 4591 (State 
of record of noticcs, not conclusive). On the inspector's certificate of grade of hay or straw, 
foregoing points, compare the cases cited ante, to be .. conclusive "); § 4594 (similar certi!-
H 1225. 1239. icates to be • prima facie' evidence); § 4458 

10 1875, Boit r. McKenzie, 54 Ala. 112; (State inspector's certificate of grade and 
1883, Martin 11. Brown, 75 Ala. 442, 447; 1871, dockage of grain; his" decision shall be con-
Rogersv. Stevenson. 16 Minn. 68; 1843, Wood clusive" and his certificate "shall be evidence 
v. Trust Co., 7 How. Miss. lJ09, 630; 1895, thereof"). 
Cook v. Bank, 72 Miss. 982, 18 So. 481; 1821, For the constitutionality of such statutes, 
Stewart v. Allison, 6 S. & R. Pa. 324. see post, § 1355. 

1\ The application of this principle may be "ArkamCl8: 1920, Sherrin 11. Coffman, 143 
seen in the following case: 1912. Block's Ark. 8, 219 S. W. 348 (the county 3urveyor 
Succession, 131 La. 101. 59 So. 29 (notary's testified on the stand to the correctness of a 
certificate of execution of a nuncupative will). survey line; the trial Court told the jury that 
Compare the Code sections quoted ante, this was ... prima iacie' evidence of the correct 
§§ 1179. 1225. 1336, and post, § 1680. line"; but the Supreme Court held that since 

12 Can. N. Sc. St. 1918, c. 8, Temperance by statute a certified copy oi the county 
Act, § 44 (liquor offences; inspector's pro- surveyor's record was made' prima facie' evi-
duction of certificate of analyst of liquor dence," it is only a certified copy of the rec-
H shall be conclusive e\;dencc", if approved ord of the county ~un'eyor which shall be 
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conclusive testimonial value. But in the few instances when an official certifi
cate, entry, record, or the like is forbidden to be disputed, it is usually not 
a genuine instance of conclusive testimony, but rather a consequence of some 
rule of substantive law. 

The only plain instances of a rule of conclusive testimony, recognized on 
common-law; principles, seem to be those of the magistrate's report of testi
mony, the enrolment of a statute, and the return of an election officer (ante, 
§§ 1349-1351). 

§ 1353. Constitutionality of Statutes making Testimony Conclusive; Gen
eral Principles. It remains now to consider the constitutionality of statutes 
purporting to make a rule of "conclusive e\·idencc." 

It has been suggested (ante, § 13-18) that a Court takes an extreme step, 
amounting to a temporary and partial renunciation of its \'ital functions, 
when it foregoes a search among all available sources of eyidence and accepts 
the testimony of a specific pre-<:letermined person as conclllsh'e of a fact to be 
judicially determined. That a Court may do this, when it believes the result 
to be a more likel;.· approach to truth than its own investigations could ob
tain, cannot be doubted. But in such a case the Court acts voluntarily, 
and exercises its choice. Being charged constitutionall;.' with the exclusive 
function of determining facts in controversy, it ma:-' belie\'e this duty to be 
best carried out by atcepting a certain person's statement (or a certain infer
ence from a circumstance) as the most satisfactor ;.'source of reliance in reach
ing that determination. But can sueh a course be forced upon the Judiciary 
by another department of government? Can the Leg~ylatllre pre.~crwe a 
rule of conclllsi't'e evidence f 

(1) On the one hand, so far as a so-called rule of conclusive evidence is 
not a rule of Evidence at all, but a rule of 811b8tantive lau', it is clear that the 
Legislature is not infringing upon the prerogative of the Judiciary to deter
mine the truth of a fact in issue. For example, a rule that an indorser's 
l'.dmitted as • prima facie' evidence"; it is the allegation of fraud in the party benefited 
discouraging to find that any such meehanical thereby. or mistake on the part of the offi-
rule could be attributed to the Legislature; cer"); 1906. Husbands t'. Polh·ick. 128 Ky. 
the decision is due to that false notion of 652. 96 S. W. 825 (statute applied as 8 rule of 
legislative rules mentionlld post. § 1680) ; presumption to a tax-collector's return on a 
Califomia: 1877. People t>. Hagar. 52 Cal. 171, tax sale); Ma&8achu8cttS: 1903. O'Counell t>. 
187 (certified copy of petition on file; whether Dow. 182 Mass. 541. 66 N. E. 788 (magi .... 
certificate of correctness of copy can be at- trate's certificate of taking of deposition, not 
tached. not decided); Gcorgia: 1854. Peterson conclusive); Montana: Rev. C. 1921, § 2289 
t>. Taylor. 15 Ga. 483 (certificate by a clerk. as (assessor's poll-tax receipt .. is the only evi-
to papers filed; not cOUl'lush'e); Iowa: 1887. dence of payment"); Washinoton: 1922. 
Mussel t>. Tama Co., 73 Ia. 101.3-1 N. W. 762 State t>. Gibbons. WMh. ,203 Pac. 390 
(township trustees' certificate of pauper eup- (unlawful possession of liquor; certified copy 
plies furnished, conclusive under statute. ex- of record of former com-1ction. aelllble, not con-
cept for fraud); Kentucky: Gen. Stata. 1899. clusive under St. 1917, c. 19. § 15), 
c, 81, § 17. Stats. 1915. § 3760 ("Unless in a Compare the additional instances <:ited 
direct proceeding against himself or his sure- and distinguished, arne, §§ 1346, 1347, poBl, 
ties, no fact officially stated by an officer in § 2453. 
respect of a mattRr about which by law he is Whether the officer himself is forbidden to 
rl'quired to make a statement in writing, either impeach hill ()Wn certificate, though it is other-
ill the form of a certificate. return, or other- wise not conclusive, is a different Question (ante, 
wise. shall be called in question, except upon § 530). 
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liability can be fixed by showing a notary's certificate of protest is not neces
sarily a rule making the certificate conclusive evidence of demand and no
tice, but a rule of the law of ~egotiable Instruments; bec!Luse the law might 
be that no demand or notice at all was necessary for fixing an indorser's lia
bility; and thus, to require a notary's certificate is merely to require a formal 
official instrument irrespecti\"(~ of its truth, 'i.e. something half-way between 
requiring actual notice and requiring no notice at all. Again, to make a rule 
that as betwcell successive grantees the recorder's certificate of the time of 
filing deeds shall be conclusive, is not to make a rule of Evidence, but merely 
to provide in the law of land-transl'er that a deed found to be recorded as of 
a prior date shall take effect against a deed found to be recorded as of a subse
quent date, irrespective of the actual time of entry and record. In such cases, 
and countless others, the usc of the term II conclusive evidence" cannot con
ceal the true nature of the rule as a rule of substantive law making a certain 
right or obligation depend upon the ~xistence of fI. certain official writing 
irrespective of its truth,l Such statutes do not in any wa~' infringe the prerog
ative of thc Judiciary to satisfy itself by inquiries of fact, because they make 
110 rule of EYidence at all. 

It is true that such statutes may in some other aspect be in\'alid because 
of expre8,~ con8titutwnallimitatwll~ of legislative power as to some substan
ti\"(~ right. For example, in either of the above instances, if the statute was 
enacted to govern notes and deeds made prior to its passage, it might violate 
the constitutional prohibition against laws impairing the obligation of con
tracts or taking property without due process of law. Again, a law provid
ing that an assessor's or collector's deed of land sold for taxes shall be COI1-

elusive evidence that all due proceedings have been taken in the forfeiture 
may be obnoxiuus to the prohibition against taking property without due 
process; for the law in effect provides that the property llla~' be taken al
though in fact due proceedings have not been had, in short, while purport
ing to make a rule of Evidence, it really makes a rule of Property-Law, by 
which certain acts are declared unnecessary which the Constitution has de
clarecl necessary. In such ways, various constitutional provisions may be 
violated; but the Legislath'e attempt is invalid, not because it deals with a 
rule of Evidence, but because it deals with a constitutional rule of substan
tive law. 

(2) In order, then, to contrive a real test of the Legislature's power to 
make a rulc of conclusive evidence in the genuine sense, there must be given 
a case in which fact A, said tu be conclusi\'ely proved by fact B, is and re
mains the real and unchangeable fact in issue, to which fact B can never bear 
anything more than an evidential relation. Such a case, it will be seen, can 
hardly occur except when fact A is coltstitlltumally preserved as the ultimate 
fact on which the right or obligation depends; because, were there no such 
constitutiunal sanction. all instances of such laws (except where the statute 

§ 1353. 1 Compare § 1346. an/e. 
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clearly showed the contrary legislative intention) could be (and usually should 
be) supportable as "irtuall~' substituting fact B for fact A in the substantive 
law (as, where a notary's certificate is substituted for actual notice) ; and thus 
the statute resolves itself into a change of a rule of substantive law, and not 
the making of a rule of conclusive eddence. 

Such instances, then, genuinely presenting a rule open only to interpreta
tion as a rule of conclusive evidence, must be extremely rare. One instance, 
however, would seem to be a statute making an election certificate conclu
sive evidence of a candidate's election. ~ ow constitutionalh' the \'otes actu-• 
allv cast arc the efl'ective facts of an election; the certificate of an official 

• 
can never be anything more than eddence in relation to the facts of the 
votes cast. This, and a few other cases, present fairly the question whether 
the Legislature can constitutionally oblige the Judiciary to forego its own 
investigation and accept some person's testimony as determining the fact 
• • 
III Issue, 

To this question the answer can hardly be doubtful. It is one thing for 
the Judiciary, while exercising in its own way its constitutional powers, to 
choose to accept the aid of an official certificate in reaching its determination; 
but it is quite a different thing for the Judiciary to be forbidden altogether 
to exercise its powers in a certain class of cases. The judicial function under 
the Constitution is to apply the law in controverted eases; to appl~' the law 
necessaril~' involves the determination of the facts; to determine the facts 
necessarily invoh'es the investigation of evidence as a basis for that determi
nation. To forbid investigation is to forbid the exercise of an indestructible 
judicial function. To make a rule of conclusive evidence, compulsory upon 
the Judiciary, is to attempt an infringement upon their exclusive province. 2 

§ 1354. Same: (1) Statutes affecting Substantive Liability in Tort, Con
tract, or Crime. 1t remains to distinguish these two principles as they have 
been judicially invoked for various legislath'e provisions. 

(1) A statute which in realit~· deals with some rule of 8ub8tanti1Je law can
not be obnoxious to the present principle, although it may be obnoxious 
to some constitutional proviso which protects the rule of substantive law 
• • 
In questIOn. 

Thus, a statute which makes more stringent the rule of respon8ibility for 
a tort, by substituting some other test than negligence, may be constitutionaU 

2 1849. Nisbet, J .. in Birdsonn 1>. Brook3. an instruction declaring that the setting of the 
7 Ga. SS. 92 (holding a statu tor ; recital not fire was only 'prima facie' evidence of neg Ii
conclusive; "The Legislature hIU no power to gence, held properly refused); 1897. Jones 1>. 

legislate the truth of facts. "hetller facts Brim, 165 U. S. 180,17 Sup. 282 (statute mak
upon which rights depend are true .'r false is an ing one who drives a herd of cattle over a high
inquiry for the Courts to make. umier legal way along a hillside liable' ipso facto' for damage 
forms. It belongs to the judicial department by rocks rolled down or banks destroyed, held 
of the government"). constitutional); .-1 rl:an.sa&: 1878, Little Rock & 

~ 1354. 1 Federal: 1896, St. Louis &: S. F. S. F. R. Co. r. Payne, 33 Ark. 816 (contra to R. 
R. Co. r. Mathews. 165 U. S. 1. 22. 17 Sup. Co. 11. :'\lathcws, Bupra. 011 the ground thut 
24a (statute making rnilroad compuni~s liabl!! negligence is an essential of liability. and that 
absolutely. without regard to lIegligence. for the Legislature cannot "dh'l!st rights by pr~· 
fire communicated by its engines. held valid: scribing to the Courts what should be coO/~lusive 
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• 

So also a statute which enlarges the rules of ('ontract by creating an estoppel 
may be constitutional, as when the terms of a hill of lading 2 or of a policy 
of insurance 3 or other contract 4 are declared to he "conclusive" in cer-

• tam respects. 
On the other hand, a statute making a ta:r-collector's deed of property "con

clusive evidence" of the validity of the tax-sale is ineffective, so far as it 
virtually sanctions the divestiture of propert~· whose owner is not in default; 
as is usually said, the essential facts which are constitutionally required for 
a " taking by due process of law" cannot be abolished by the Legislature, 
although the unessential details are entirely within the control of the Legis
lature to suspend or to abolish, conditionally or absolutely.s So, too, any 

evidence"; this is an ignoring of the history statute, held valid); 1896. Daggs v. Ins. Co., 
of the law of llegli,,!pn('e); lIfichigarl: 1918. 136 Mo. 382, 38 S. W. 85 (statute forbidding an 
Hatter r. Dodge Bros., 20Z :\Iich. 97, 167 insurer against fire "to deny that the property 
K W. 935 (St. 1915. No. 30Z, § Z9. Compo L. insured thereby was worth at the time of the 
1915. § 4825. that when a family memher is issuing of the policy the full amount insured 
driving a motor \'ehicl!' "it shall he con· thereon". held valid). 
clu~ively presumed that snid motor vehicle is Legislators frequently seem to believe that 
being driven by. the consent or with the something is gained by labelling such statutes 
knowledge of such owner". held a pro\ision of 118 rules of e\idence; e.g., Fla. St. 1897, c. 
substantive law; apprm;ng the above pallo. 4554 (in actions on fire insurance policies, .. the 
BIlge in § 1353); 1(120. Hawking v. Ermatinger, insurer shall not be pClmitted to deny that the 
211 Mich. 578. li9 No ,Yo 251 (similar); Ohio: property insured" was. of the value insured; 
1899. Baltimore & O. R. Co. r. Kreager, 61 Oh. this was entitled" an act prescribing a rule of 
31Z. 56 N. E. 20:J (~tatut,e making a railroad c\;dence"). 
company absolutely liable. regardless of negli- , 1914, Street v. Farmers' Elc\·. Co., 34 S. D. 
gence. for loss hy "fire originating upon the 523. 149 N. W. 429 (S. D. P. C. § 495 declared a 
land belonging to such railroad company, grain elevator receipt to be .. conclusive e\i
caused by operating such railroad", held dence ", as against the issuing bailee. that the 
valid). grain was owned by the bailor. and that he is 

There is a bulky literature on the subject of cntitled to receive the grain promised to be 
liability u)ithout faull. No attempt is made delh'ered; held not to amount to a rule of evi
here to collect the authorities on its con- dence. but to an "enlargement of the rules of 
stitutional aspect. contract by creating an estoppel", and held 

2 Accord: 1S89. Hazard v. Illinois C. R. Co., constitutional). 
67 Miss. 32. 7 So. Z80; 190-1. Yazoo & 1\1. V. R. • Federal: 1876. Callanan I). Hurley, 93 U. 
Co. r. Bent. 94 Miss. 681.47 So. 805 (quoting S. 387, 392 (stat.ute making tax·deed conclusive 
this section). Contra: 1917, ShcllabnrgerElev. 118 to certain parts of the proceeding, held 
Co. v. Illinois Cent. R. Co., 278 Ill. 333. 116 valid) ; Alabama: 1872. Stoudenmire 1'. 

N. E. 170 (loss of grain shipped; St. 1871. Brown, 48 Ala. G(J!). 709; 1876, Doc t'. Minge, 
Apr. 25. Ht::l'd's Rev. St. 1916. C. 114. § 118. 50 Ala. 123; Arka7l8as: 1877, Walker, J., in 
making the shipper's sworn statement of Cairo & F. R. Co. 11. Parks. 32 Ark. 131, 145; 
amount conrlush·e. held invalid; two judges Iowa: 1864. Dillon. J .. in Allen v. Armstrong. 16 
diss.; authorities collected): 1902. Missouri In. 508.513 (an clement" so indispensable that 
K. &. T. R. Co. v. Simonson. 64 Kan. 802. 68 without its performance no tlllt can be raised", 
Pac. 653 (statute making a bill of lading" con- cannot be abolished by statute); 1870. Cole, 
clusive proof of the amount. etc. so receh'ed by C. J., in M~Crcady V. Sexton. 2(J Ia. 356. 388 
such railway company". held unconstitutional, (" This power of the Legislature extends only 
on the ground that such statutes precluding to those things over which it is supreme; as to 
judicial inquiry arc an "invl18ion olthe judicial the essential and jurisdictional facts, so to 
pro\ince and a denial of due process of law" ; speak, which the Legislature cannot annul or 
Doster. C. J .• and Smith and Ellis. JJ., diss., on change, it cannot excuse the non-performllnce 
the ground that. though statutes which" bind of them. and of course carmat make the doi1l!J 0/ 
interested parties by the adversary action of any other thin(J a s!tbstitule lor them or con
others" may be invalid. the above statuto clu~ive eridenl'c of their being done. To reO. 
merely applied the doctrinc of estoppel to the state the proposition succinctly: Whatever the 
party's own act). Legislature is lit liberty to authorize or not. it 

s 1898. Orient Ins. CO. D. Daggs. 172 U. S. may waive or estop denial: but not so as to 
657,505, 19 Sup. 281 (Missouri, valucd·policy that which it must require"): Keruuc!:u: 
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other statute dealing with property rights or IJCrsfJllal rights is to be tested by 
the question whether an~' legislative alteration of those rights is constitu
tionally forbidden. either b~' the general rule against 'ex post facto' laws 
(ante, § 7) or by some particular provision. 6 

In its control oyer the substantiye cdlld/!al Ill/c. the Legislature seems to 
be unlimited except b~· the provisions against 'ex post facto' laws, against 
cruel punishments, and against deprh'ation of life and liberty without due 
process; 7 it may therefore. within those limits, create and define such crimes 
as it thinks best.s The unwritten cOilstitutional principle, therefore, which 
1906. Husbands r. l'olidck.· Ky. • 9G S. W. for thc bar who file a certificate of good chat-
826 (tax-deed is presumpth'c onl:;): LcmiBiana: arter signed by two attorl1(·YS. anel satisfy 
1887. Rc Lake, ·10 La. An. H2,:.l SO. 47(} ("Tlw the Court as to their I('gal knowlpdge shall be 
exerpise of legislative power has never been admitted, makes the certificate conclusive 
sanctioned so as to make such det'ds conclush'c as to character. and is \'tllid; the abovc dis-
as to essential prere'lui:;ites"): Wl:SCOIl.'!ilt: tinction is recognizt'd: "if a Legislature. 
1863. Smith v. Cleveland. 17 Wis. 5bG. 5fi6 luwing preseribed certain qualifications, shOuld 
(statute declaring certain irregularities in tax- undertake to direct whether an applicant 
sale proceedings not to inmlidate the sale. held did or did not possess them. this might be an 
valid; "the Legislature might have fL'wd the unconstitutional exercise of judicial power; 
time and provided for a sale without notice or but not so here". for the Legislature prescribed 
ad\'ertisement: they may surely. by proper in effect the possession of such a certificate 
legislation in advancc. guard against errors and a8 a qualification: compare on this case Mr. 
cure mistakes when notice is required "). Lee's article. cited ])Osl, § 1355): R. I. 1917. 

Compare the cases cited posl, § 1356. Glanta r. Gardiner. 40 It. I. 297. 100 At!. 913 
& Fed. 1854. Webb v. Den. 17 Ho\\·. 576. (bulk-sales law) : 

578 (statute making a conclush'e presumption. The following case was therefore decided 
after 20 years' registration of a deed. that it was upon the wrong theory: 1862. Goshen t'. 

properly acknowledged, etc .• held valid): Cal. Richmond. 4 All. Mass. 458 (statute declaring 
1880, People v. Boggs, 50 CuI. 648 (statute that the validity of a marriage shall not he 
declaring official surveyor's county lines con- questioned on certain grounds in a collateral 
c1usive is constitutional. for the Legislature hIlS proceeding, held \'alid lIS a mere change in 
merely sanctioned beforehand such lines as he the admissibility of evidence). 
runs); 1905. Calkins v. Howard. 2 CIlI. App. 7 Ga. 1907. Powell, J., in Mulkey r. State, 1 Ga. 
233. 83 Pac. 280 (statute decluring that a sule App. 521, 57 S. E. 1022 (cited more fully posl. 
in bulk without notice is "conelush'ely pre- § 1356); N. Y. 1824, Sandford. C .• in Barker 
Bumed to be fraudulent and void" us again~t v. People. 3 Cow. GS6. 705 ("Though no crime 
creditors, enforced as valid); 1 nd. 1920, is defined in the Constitution, and no species of 
Collwell 1'. Bedford S. & C. Co .• - Ind. App. • punishment is specially forbidden to the Leg-
126 N. E. 439 (rule of "conclusive presump- islature. yet therc arc numerous regulations 
tion" of dependency. under St. 1919. p. 165. of the Constitution which must operate as 
held a rule of substantive Illw); Fla. 1922, restrictions upon this general power"); 1856. 
Atlantic Coast Line R. Co. r. GainesviUe. 83 A. S. Johnson, J •• in Wynehamer v. People. 13 
Fla. .90 So. 118 (St. 1911. June fi. declaring N. Y. 378. 420 ("There mllY. in respect to 
certain railroad propert~· to be "held and offences /lttempted to be created by legislation. 
treated as property fronting or Ilbutting upon a question arise. capable of being considered 
said street" for purposes of taxation. held by Courts of justice. whether the thing for-
void; the Legislature cannot "declare /l bidden is un essential part of either of those 
thing to be so that in fact is not so "); Jlinn. secured private rights [of life. liberty, or prop-
1888. Meyer v. BerIandi. 39 Minn. 438. 40 erty) so cssential that without it the right 
N. W. 513 (statute gh'ing a building lien. cannot exist at aU"). 
and making the landowner's failure to forbid by • 1892. State v. Kingsley. 108 Mo. 135. 18 
law conclusive e\;dence of consent. held invalid S. W. 994 (a statute declaring that "every 
as "a destruction of vested rights without due person who shall obtain board or lodging .•. 
process of law"); /1,-. Y. lSfiO. Cooper's Case. by means of /lny trick or deception ... shall 
22 N. Y. 67. 90 (statute making the grantee he held to have obtained the same with the 
of the diploma of a certain law school cntitled intent to cheat ... and shall be guilty of a 
to admission to the har. held valid. because misdemeanor". held valid. because "it is 
the Legislature po.sesseu the power of regu- morally wrong to obtain board by means of a 
lating the tenns of admission); N. Car. 1907. trick, .. and hence it is competent for tbe 
Re Applicants for Lil'ense. 143 :r-;. C. 1. 55 bw-m:1king power to declare it a crim,,"). 
S. E. 635 (a ~tatute providing that applicants 
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some judges have recognizcd,9 that the Legislature cannot declare to be It 

crime that which is in judicial opinion not so, is no more valid for criminal 
law than for other departments. 

§ 1355. Sa.llle: (2) Sta.tutes making Official Reports, Certificates, etc., 
Conclusive; Finality of Findings of Admjnjstrative Officials, Boards, etc. 
(2) Turning now to look for statutes which genuinely deal with a rule of evi
dellce, it seems to be generally conceded, on the grounds already noticed 
(allte, § 1353, par. 2), that a legislative attempt to interfere with judicial 
powers by forbidding investigation of. facts, through declaring certain testi
mony or other evidential data to be conclusive, is invalid. 

The genuine instances of this sort, indeed, are rare; most statutes purport
ing to do this are really attempts to change thesub5tantive law under the guise 
of a rule of Evidence, and therefore mayor may not be valid, according to 
their interpretation, in the light of the considerations already noted (ante, 
§ 1354). In the present class, however, would belong statutes which, while 
plainly recognizing one fact as still dominant in the substantive law, and not 
desiring to change it, should make another fact conclusive proof of it. Such 
a statute is almost inconceivable; but in the abstract it has often been de
clared futile, in the judicial utterances.l 

, Ala. 1913. Ex partc Woodward. 181 Ala. 97, plaincd and uncontradicted" is to be "con-
61 So. 295; N. Car. 1887, Statc v. Didne, 98 clusivec\idence"; the argument of Mr. Curtis 
N. C. 778, 4 S. E. 477 (statute making the for thc defendant is ably put). Compare 
president, etc., of a railroad criminally liable the cases and statutes merely admitting repu
for the killing or injury of stock by the rail- tation as e\idence (post, §§ 1620-1626). 
road, regardle!'lS of thc person's actual sbare § 1365. 1 Besides the rulings of § 1354, 
in the causing of the injury, held invalid; which in effect assume this, are the following: 
the opinion confuses tills and thc 'prima facie' Illinois: 1854, Pittsfield &: F. P. R. Co. 1>. 

Question); Ok. 1908, Hammond 11. Stllte, 78 Harrison, 16 Ill. 81 ("The Legislature may 
Oh. 15, 84 N. E. 416 (Rev. St. § 4427-6, not, indeed, deprh'e the party of all means of 
Gen. C. Annot. 1921, § 6399, pro\iding that, establishing the facts upon which his rights 
on a charge of being engaged in a trust-corn- depend"); Indiana: 1862, WantIan 11. White, 
bination to control trade, "the character of 19 Ind. 470 (Federal statute that "the oath of 
thc trust or combination alleged may be c50 enlistment taken by a recruit shall be con
tabIiBhed by proof of its general reputation as elusive as to his age", held not to pre\'ent 
such" is unconstitutional, as being in effect a a minor's guardian, dem'mding his release, 
"rule of conclusive evidencc ... that shall from showing the f~ct); 1890, Mitchell, J., 
be binding "); R. T. 1882, State v. Klutz, 13 in Voght 11. State, 124 Ind. 358, 24 N. E. 680; 
R. 1.528 (statute making it a crime to "keep a Iowa: 1864, Dillon, J., in Allen v. Armstrong, 
place in which it is reputed that intoxicating 16 Ia. 508, 513 ("If the Legislature should pass 
liquors" are kept for illegal sale, held invalid; an act declaring that merely being found in the 
"to introducc into the law the principle that a possession of property which had been stolen 
person can be punished for what other people should be conclusive evidence of guilt, Courts 
say about him is to render all the constitu- would be very apt to hold that this was an 
tional safeguards of life, liberty, and property assumption and exercise of a power which it did 
unavailing for his protection", in particular, not posscss"); Minnesota: 1899, Vega S. S. 
the protection of "duc process of law"). Co. v. Conso!. Elev. Co., 75 Minn. 309, 77 N. 

Compare here some of the judicial utter- W. 973 (Gen. St. 1894, § 7676, declaring the 
ances Quoted posl, § 1356, which tend to the certificate of weight of grain, etc., by the State 
same view. weighmaster, "shall be conclusive upon all 

In the following casc the point was not parties", held uDconstitutional, as "an arbi
decided: 1880, State 11. Thomas, 47 Conn. trary exercise of power, so as to deprive a per-
546 (statute making it an offence to keep a eon of his day in court to vindicate his right" ; 
place "where it is reputed that intoxicating the plaintiff was here ullowed to pro~'e the 
liquors" are illegally sold, held constitutional; actual amount of grain delivered, in opposition 
but the opinion evades the real issue by hold- to the certificate's figures); New York: 1876. 
iug that tho reputation only when "Ilnex- Howard 11. Moot, 64 N, Y. 262, 269 ("It may 
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Conceding that conclush'eness cannot constitutionally be attributed by 
the Legislature to any testimonial evidence as such (ante, § 13;j3), there still 
remain two apparent but not real exceptions, in which conclll!>h'eness (though 
not in the testimonial sense) can lawfull~' be created under some circum
stances; one is the finding of an inferior court, and the other is the finding 
of an eXeClltil'e officer within his province of action: 

(a) So far as constitutionally the organization of courts and the prohibi
tion of appeals is within the legislative powers of regulation, it is obvious 
(ante, § 134i) that a statute which merely regulates the right of appeal from 
inferior judicial officers is vulid.2 

(b) So far as the Executive may constitutionally render decisions upon 
issues of fact, independent of the Judiciary organization, the determinations of 
the Executive lie without the sphere of the Judiciary; therefore, those de
terminations have finality, and must be gh'en faith and acceptance, without 
reopening the issue, when they come before a court incidentally to a contro
versy, and without obstructing them by independent process directed to 
annul them. 

This independent jurisdiction the Executive possesses inherently in a 
certain limited field, involving facts which concern directly the performance 
of its own duties. But the Legislature from time to time, in the vast and 
complex development of modern government, enlarges the Executive fields 
by creating new administrath'e offices and committing to them new subjects 
of civic life, often in\'ol\'ing interests of the individual citizen in his relation 
to the State. In this field also (as in the orthodox judicial field) issues 
of fact are presented for official determination. Thus the question arises, 

be conceded, for all the purposes of this appeal, 
that a law that should make c\;dencc conclu
sh'c, which was not so necessarily in and of 
itself, and thus preclude the ad\'crse party 
from shon'ing thc truth, would be \'oid, as 
indirectly working a confiscation of property 
or a destructioft of \'ested rights"); Pen71syl
Dania: 1i88. Shippen, P., in Pleasants ". 
Meng. 1 Dall. 380, 383 (" The nature of evi
dence neccssarily implies nn adversc right to 
controvert and repel"); l'ermon/: 1909. 
Ex parte Allcn, 82 Vt. 365, i3 Atl. 10i8 (phy
sician's sworn certificate of insanity, which 
was required by statute before committal, 
held not conclush'e under the statute; and 
a statute which made it conclusive would be 
void). 

The following case would raise the question; 
1903, Snyder v. Bonbright, C. C., 123 Fed. 817 
(by a statute of 1885, making the owner of a 
building liable for injuries caused through 
lack of a satisfactory firc escape, the certificate 
of an inspector that the fire escape is satis
factorY was conclusivc; the question of con
stitutionality was not here raised). 

See an able and learned article by ~Ir. 
Blewett Lee, 13 Harv. Law Rev. 233, 252 

("Constitutional Power of the Courts over 
Admission to the Bar"). 

2 Fedaai, 18i!, Cha..ce, C. J., in U. S. v. 
Klcin, 13 Wall. 128, 145 (here a statute making 
a pardon conclush'e evidence of ccrtain facte 
before the Court of Claims was held to be in
consistent with the right of appeal as other
wise guaranteed; Miller and Bradley, JJ., 
diss.); Ind. 18i7, Hunter v. Turnpike Co .. 
56 Ind. 213. 224 (the report of an inspector of 
a road as to the fact of completion wae madc 
conclusive by statute; held valid; but here a 
privilege of appeal from the report to the 
Court existed); l";. Y. 1854, Van Alstyne t'. 
EI'wine, 11 N. Y. 331. 341 (statute making 
the Court's appointment, on notice, of trustecs 
for the property of an absconding debtor 
.. conclusive evidence that the debtor therein 
named was a concealed, etc .. debtor", ap
plied); Pa. !iSS, Pleasants r. Meng. 1 Dall. 
380 (statute making a bankrupt's certificate 
of bankruptcy, etc., by the commissioners 
" sufficien t c'l'idenec"; held here not to sig
nify "conclusive evidence", i.e. without ap
peal to examine the proceedings of the conI
missioners) . 
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whether the Legislature may constitutionally commit 8l1ch i8811e.~· to the ad
ministratire official-8 for final determination without review by the .judiciary, 

'l'his question is not one of "conclush'eness" in the testimonial sense, but 
rather one of the finality of another fUllctionary's determination, analogous 
to the finality of another court's judgment (ante, § 1347). Whether such 
administrath'e proceedings should have to obsen'e the usual rules of judicial 
evidence in jur:.· trials is an incidental inquiry alread:.' considered (ante, § -:I: a). 
In the present aspect, the only constitutional question can be how far their 
proceedings must iJ1\'olve the elements of due process of law; and the .Judi
ciary is entitled to review their findings for the purpose of ascertaining whether 
those requirements have been complied \\;th. Any attempted bestowal of 
finality by the Legislature upon such Executive determinations would of course 
be inetl·ective. It is in this aspect that the "conclusi\'cness" of such findings, 
under various statutory grants of power, has been judicially passed upon. 

These administrati\'C officers and commissions are numerous, though <t 

purporting conclusiveness for findings of fact has been attempted by the 
Legislature for only a small number of them. These include Federal and 
State commissions having supcI'\'i:;iol1 of railroads, public utilities, corpora
tions, trarie, ami indu8trial ac(;idellt,v; 3 Federal officials having supervision 
of immigration; 4 and Federal officials of the irecu>'llr!/,5 the postal scrvicc,6 
and the land-office.7 

I The following are merely a few of the be held, deemed. and nccept~d to be reasonllblc, 
earlier examples; Federal: 1889. Chicago fair. and just, and in such reS(lects shall not be 
M. &;S. P. R. Co. v. Minnesota. 134 U. S. 418. ('()/)tro\'erted theft'in "). 
452. 461. 464. 10 Sup. 462. 702 (statute making 'The following in~lude only the most 
railroad cr.mmissioners· schedule of rates COIl- notable in a long line of I'Ulings. The general 
elusive as to reasonabl,mess. held invalid. result shows a shifting of position; in the 
because the question of reasonableness "is earlier rulings little more is required of the 
eminently a question for judicial im'estigation, administrath'e Jlro~ecdings than the recording 
requiring due process of law for its determina- of a finding; then specifically the opportunity 
tion"; Bradley, J .• and two others. diss .• be- of a hearing is made essential; and Inter the 
cause the question. being a legislath'e one, elements of a fair hearing nre more exactly 
could be delegated for investigation to the scrutinized and required; distinctions arc 
commission, .. and such a body. though not a made as to requirements for different kinds of 
court. is a proper tribunal for the duties im- facts in issue; but the principle involved is that 
posed upon it; ... due process of law docs not of due process of law. and not of conrlusive 
always require a court; it merely requires e\'idellce in the testimonial sense; so far as 
such tribunals and proceedings as are proper to ~pecific rules of Evidence are required to be 
the subject in hand"'); Minn. 1888, State v. followed. this has been noted ante, § 4 c; 1891. 
Chicago. M. & S. P. R. Co .• 38 Minn. 281. 37 Nishimura Ekiu v. U. S .. 142 U. S. 651. 660. 12 
N. W. 782 (statute making railroad commis- Sup. 336 (a Federal statute making conclush'e 
sioners' schedule of rates conclusive as to the decision of an immigration inspector t.hat 
reasonableness. held valid. on the ground that nn alien immigrant is within the classes pro
a common carrier's charges ~'ere within legis- hibited from entering. held valid; Brewer. J .. 
lath'c control and hence no judicial ascertain- diss.); 1892. Fong Yue Ting t·. U. S .• 149 U. S. 
ment was necessary). 698.713.732.742.754.761.13 Sup. 1016 (preced-

Here again there is a current notion that ing case appro\'ed and Ilpplied to a deportation 
the language of the law of e\idence can be used statute;" the power of Congress to expel. like 
to evade the is!;ue; Ark. St. 1901. Feb. 27, No. the power to exclude nliens, ... may he 
24 (" An act to define a rule of evidence in exercised entirely through executive officers" ; 
certain ca~es; In all actions between private the prior cases markiltg the boundnry between 
parties and railroad companies brought under executive and judicial matters are here col· 
the law establishing a railroad commission lected; Brewer and Field. JJ., and Fuller. C . 
• . . [the commission's rate~ prescril>cd] shall J .. di~s.); 1895, Lem Moon Sing 11. U. S .• 158 
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'Whether the 8pecific rllle8 of Evidence for jury trials arc applicable in hear
ings before these administrative officers is of ccurse a different question (ante, 
§ 4 a). 

§ 1356. Same: (3) Statutes declaring Rebuttable Presnmptions or 'p~ma 
Facie' Evidence. (3) There remains a question which has no concern with 
the question of conclusive evidence, but has often been assimilated to it, and 
u. S. 538. 15 Sup. 967 (prol'eeding cases ap- and not seeking to re-enter it nfter dt'parture) : 
proved); B)Ol. Fok Yung Yo v. U. S .• 185 U. 1907. Chin Yow t. U. S .. 208 U. S. 8 (habeas 
S. 296. 22 Sup. 686; 1901. Lec Gon Yung v. corpus by n Chincse claiming citizenship by 
U. S .• ib. 306. 22 Sup. G90; 1901. Chin Bak birth. nnd alleging that he wus not permitted 
Kan 11. U. S .• 18G U. S. 193. 22 Sup. 891: to adduce u\'uilable testimony; Holmes. J.: 
1903. Rnoru Yamataya v. Fi~her. 189 U. S. 86. .. As between the substantive right of citizens 
23 SuP. 611 (Nishimura Ekiu's case followt'd; to enter. and of per~ons alleging themselves to 
but the statute implies ut least" an opportunity be citizens to ha\'e a chance to prove their 
to be henrd" before the executive department ullegation. on the one side. and the conclush'c-
"upon the questions invohing his right to be ness of the comrnis5ioner's fint on the other. 
and to remain in the U. S .•. ); 1902. Jupanese when one or the other must give way. the latter 
Immigrant Case. 189 t:. S. S6. 99. 23 Sup. GIl must ~;eld "): 1908. In rc Tang Tun. In re 
(the nrbitrariness of an executive officer's Gang Gong. In te Can Pon. D. C. W. D. Wash .. 
action under such a ~tatute will be tP\'iewed); 161 Fed. 61S. 625 (here Hanford. J .. emphasizes 
190-"3. Gonzales r. Williams. 192 U. S. 1. 15.24 the gra\'ity of dang"r ill a law submitting to 
Sup. 177 (passing on St. 190."3. !\Iar. 3. c. 101Z. executive officials th~ detcrnJination of the 
32 Stats. 1913); 1903. Re Lea. 126 Fed. 2a-1. constitutional right of citizenship by birth); 
D. C. (under the immigration laws. a claim of 1909. Re Call Pon. 9th C. C. A .. 168 Fed. -1i9 
citizenship is a judiciablc '1u{'stion); 1903. (procedure of immigration officers. prescrihl'd): 
U. S. v. Hung Chang. l::!G Fed. 400. -105. D. C.. 1909. Re Tnn!; "fun. 9th C. C. C .• lGS Fed.-lSS 
8emble (the deportation of a native-born citizen (similnr): 1909. Liu Hop Fong v. U. S .• Z09 
is unconstitutional; hence t.he issue whether a U. S. 453. ZS Sup. 576 (an order of deportation 
particular persoll to he deported is native- made by the district judge on the commi:;.. 
born is a judir-iablc one): 1904. Hopkins r. sioner's findings. without other e\·idence. held 
Fachant. 130 Fed. sa9. G5 C. C. A. 1 (St. 1903. improper under the circumstances); 1910. U. 
Mar. 3): 190-1. Tom Hong v. U. S .. 193 U. S. S. r. Chu Hang. D. C. S. C .• 179 Fed. 5G-l 
517.24 Sup. 517: 1904. t:. S. v. Sing Tuck. 194 (similar to Tang Tun's Case. per Brawley. J.): 
U. S. 161. 24 Sup. 621. o\'erruling Sing Tuck v. 1914. Ranges t. Whitfield. D. C. X. D.la .• Z09 
U. S .. 128 Fed. 592. C. C. A. (D. S. St. 189-1, Fed. 675 (deportation of an immigrant under 
Aug. 18. c . .101. § 1. makes the decision of the St. 1907. Feb. 20. as amended by St. 1\)10. 
Secretary of Commerce and Labor conclush·c. !\lar. 26. c. 128. 36 Stats. L. 263): 1914. Ex 
after a due hr:aring. upon the fact of non- parte Lam Pui. D. C. E. D. N. C .. 217 Fed. 456 
('itizenship of a person of Chinese parentage (iorcible opinion by Connor. J .• emphasizing 
claiming entrance as 1\ native-born citizen; the necessity of a fair hearing and sufficient 
constitutionality of the statute. not decided) : e\'idence): 1915. Choy Gum t'. Backus. 9th 
1905. U. S. v. Ju Toy. 198 U. S. 253.25 Sup. 6-15 C. C. A .• 2Z3 Fed. 487 (a finding based in part 
(constitutionality of the preceding statute . on ex parte affida\'its may be sustaL'1.cd. if "the 
affirmed; "with regard to him [a returning inquiry appeared to be fair and impartial"): 
citizenJ. due process of law does not require 3. 1920. Rwoek Jan Fat~. White. 253 U. S. 454. 
judicial trial; ... the decision may be en- 40 Sup. 566 ("It is better that many Chinese 
trusted to an executive officer"; three judges immigrants should be improperly admitted 
dissenting: Brewer. J.: "Such a decision is than that one natural-born citizen should he 
to my mind appalling:. . . an obnoxious permanently excluded from his country"). 
class may be put beyond the protection of the • 1855. Murray v. Hoboken L. &:; 1. Co .• 18 
Constitution by ministerial officers of the How. 272. 284 (statute making a warrant of dis-
Stute procecding in strict accord "ith el.actly tress for debt due from a government colJector 
similar rule~"); 1906. Mor Suey v. U. S .. 147 to the United States conclush'c evidence of the 
Fed. 697. C. C. A. (" Nath'ity gives citizenship. indebtedness. held valid as covering a matte>r 
and is a right under the Constitution; it not esse!ltially one of determination by ·the 
is a right that Congress would be ,,;thout judiC'ial power). 
constitutional power to curtail or gh'e • 190-1. Public Clenring House 11. Coyne. 
nwa~'. It is a right to hi' adjudicated in the 194 U. S. 497. 24 Sup. 789 (order excluding 
Courts. in the usual and ordinary way of fraudulent commuuicutions from the mails). 
adjudicating constitutional rights": distin- 1 A.me. § 1347. n. 7. Compare also the 
guishing, l!. S. v. Sing Tuck ')II the ground that authoritics cited ante. § 4a and § 4c (rules of 
here the alleged citizen i8 within the country. c\idence in administrative tribunals). 
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has received an undeserved importance and a needless confusion by that 
association, namely, the question of the constitutionality of statutes creating 
rules of presumption or 'prima. facie' evidence. 

A rule of presumption is simply a rule changing the burden of proof, i.e. 
declaring that the main fact will be inferred or assumed from some other 
fact until evidence to the contrary is introduced (post, § 2490). There is 
not the least doubt, on principle, that the Legislature has entire control over 
such rules, as it has 6ver all other rules of procedure in general and evidence 
in particular (allie, § 7) subject only to the limitations of the rules of Evi
dence expressly enshrined in the Constitution. If the Legislature can abol
ish the rules of disqualification of witnesses and grant the rule of discovery 
from an opponent, it can shift the burden of producing e\·idence. Yet this 
elementary truth has been repeatedly questioned, and Courts have repeatedl~' 
vouchsafed an unmerited attention to the question, chiefl~' through a hesi
tation in appreciating the true nature of a presumption and a tendency to 
associate in some indefinite manner the notion of conclusively shutting out 
all evidence and that of merely shifting the dut~· of producing it. Fortu
nately, sound principle has almost everywhere prevailed, though at an un
necessary expense of argument and hesitation: 

1910, LURTON, J., in Mobile, J. &; K. C. R. Co. v. Turnipseed, 219 U. S. 35, 43: "The 
statutory effect of the rule is to provide that e\·i,lence of an injury arising from the actual 
operation of trains shall create an inferenre of negligence, which is the main fact in issue. 
The only legal effect of this inference is to cast upon the railroad company the duty of pro
ducing some evidence to the contrary. When that is done, the inference is at an enrl, and 
the question of negligence is one for the jury upon all of the evidence. In default of su('h e\'i
dence, the defendant, in a civil casc, must lose, for the' prima fa('ie' case is enough as matter 
of law. The statute does not, therefore, rlcn~' the cqual protection of the law or other
wise fail in due process of law, because it creates a presumption of liability, since its opera
tion is only to supply an inference of liability in the absence of other e\;dence contradict
ing such inference. 

"That a legislative presumption of one fact from c\;dcnce of another may not constitute 
8 denial of due process of law or a denial of the equal protection of the law, it is only es
sential that there shall be some rational connection between the fact proved al'd the ultimate 
fact presumed, and that the inference of one fact from proof of another shall not be so un
reasonable as to be a purely arbitrary mandate. So, also, it must not, under guise of reg
ulating the presentation of evidence, operate to preclude the party from the right to pre
sent his defence to the main fact thus presumed. If a legislative provision not unreasonable 
in itself, prescribing a rule of evidence, in either criminal or civil cases, does not shut out 
from the party affected a reasonable opportunity to submit to the jury in his defense all of 
the facts bearing upon the issues, there is no ground for holding that due process of law 
has been denied him." 

1914, LUMPKIN, J., in Griffin v. State, 142 Ga. 636, 639: "With certain limitations, the 
Legislature may enact that when specified facts have been proved, they shall, even in Ii 

criminal case, be 'prima facie' e\;dence of the guilt of the accused, and shift the burden of 
proof. On this power there are limitations, the principal one of which is that the fact or 
facts which will raise the presumption and shift the burden of proof must have some fair rela
tion to, or material connection with, the main fact as to which the presumption is raised. 
The inference or presumption from the facts proved must not be merely arbitrary, Of whoi!y 
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unreasonable, unnatural, or extraordinary, but must bear some reasonable ·relation to the 
facts proved. To illustrate, if the Legislature should declare that every man found wearing 
a straw hat in September should be presumed to have committed any forgery which took 
place in that month, sueh an act would be invalid, because there is no rational connection 
between forgery and wearing a straw hat, and the presumptioll would be purely arbitrary. 
But if the Legislature should declare that one fOlmd in possession of stolen goods shortly after 
a larceny should be' prima facie' presumed to be the thief. and that the burden of rebutting 
the presumption should rest on him, this would be valid, the presumption not being purely 
arbitrary but there being a reasonable connection between the possession of the stolen 
goods and the commission of the larceny. Moreover, the presumption SO raised must not 
be final, but the accused must be allowed a fair opportunity to make his defence and show 
all of the facts bearing on the issue, and to have the whole ('ase submitted to the jury for· 
decision, after considering all of the evidence as well as the 'prima facie' presumption, if the 
facts from which it arises have been proved to exist." 

Statutes giving presumptive or 'prima facie' weight have therefore been 
held constitutional in application to ta.x-colle('tor,~' deeds, as raising a presump
tion of regularity of proceedings; 1 to conduct indicating a banker's knowledge 
of ill.'JolvCTWY; 2 to conduct indicating illegal gaming 3 or illegal liquor-selling 4 

• 

U356. I To the eases cited ante. § 1354. n. 5. State. 117 Ind. 569. 17 X. E. 154 (statute d<'-
which almost all conccde this. add the following: elaring the fact of glUlling. ctc .• to a IC8~l}r's 
Fed. 1851. Pillow v. Roberts. 13 How. 472.476; knowledgc to be sufficicnt e"idt'ncc of rcnting 
1893. Marx v. Hanthorn. 148 U. S. 172. 181. 13 for the purpose of gaming. held "onstitutional) ; 
Sup. 508; 1912. Reitler 1'. Harris. 223 U. S. 1890. Voght v. State, 124 Ind. 358. 24 N. E. 
437.32 Sup. 248 (Kan. St. 1907. c. 373. making 680 (same st.'ltute held constitutional. and 
an entry of forfeiture of school land for default treat('d as mcrcly defining a presumption); 
in payment' prima facie' cvidcnco of proper 1896. Com. r. Smidt, 166 Mass. 370.44 N. E. 
prcliminary stcps); Cal. 1893. McDonald o. 603. 
O:mniff, 99 Cal. 386. 390. 34 Pac. 71; 1894. • Fed. 1922. Hawes v. Georgia. 258 U. S. 1. 
Clarke ~. Mcad. 102 Cal. 516. 519. 36 Pac. 862; 42 Sup. 204 (knowing pel'mission to othcr!! 
lit. 1888. Gage 11. Caraher. 125 III. 451.17 N.E. to use premises for iIIcgal making of liquor; 
777; N. Y. 1855. Hand 11. Ballou. 12 N. Y. 541; Ga. St. 1917. Ex. Bess. p. 7. § 22. providing 
Wi". 1856. Dclaplaine 11. Cook. 7 Wis. 44 that the finding of apparatus on premises 
(well.rcasoned opinion by Whiton. C. J.). "shall be 'prima facie' c\;dence that the 

2 1894. RoberUon 11. People. 20 Colo. 279. person in possession had actual knowledge of 
38 Pac. 328 (statute making a bank's failure the existence of the same". held constitu-
within 30 days of a deposit' prima facie' evi- tional;" undoubtedly there must be a rcla-
dence of knowledge of insolvency. held con- tion between the two facts; that is. if one 
stitutional); 1914. Griffin ~. State. 142 Ga. evidence the other. there I%lust be connection 
636. sa S. E. 540 (Ga. P. C. 1910. § 204. pro- between them. a Tequireill~nt that TeQ.!onilll1 
viding that "every insolvency" of a bank. in8i1Jta on. and neccSllarily the law"; but 
etc .• "shall be deemed fraudulent". but "the since when was a legislature obliged to be 
defendant may repel the presumption of fraud logical at the risk of being uncoll5titutional? 
by showing" ete .• held constitutional. since Can we afford to put 80 I%luch legislation in 
"the presumption was not intended to be con- danger!); Ala. 1910. Toole ~. State. 170 Ala. 
elusive"): 1896. Meadowcroft t>. People. 163 41. 54 So. 195 (statute malting the keeping of 
III. 56.45 N. E. 303. 991 (insolvent bankers' liquor etc .• 'prima facic' evidence of intent to 
etatute. held con~titutional); 1896. State II. sell. held constitutional); Conn. 1856. State v. 
Beach. 147 Ind. 74. 43 N. E. 949 (statute mak- Cunningham. 25 C{)nn. 195 (a statute making 
ing failure of a bank withill 30 days after te- the of spirituous liquors preS1!mp-
ceh;ng a deposit to be • prima facie' evidence of th'e e\;dence of keeping with intent to sell. 
intent to defraud. held constitutional); 1894, held constitutional); lO17. Dee! 11. State. 
State t>. Buck, 120 Mo. 479. 25 S. W. 573 (in- 16 Ala. App. 97. 75 So. 645 (St. 1915. p. 31. 
lIOivent bankers' statute, held valid). making 'prima facie' evidence. 

So also the following: 1903. Crane ~. Wal- held ; IU. 1908. People t>. Mc-
dron. 133 Mich. 73,94 N. , .... 593 (fraudulent Bride. 234 Ill. 146.84 N. E. 865 (statute mak-
conveyances). ing the issuance of an internal revenue stamp 

• 1904. Adams v. New York, 192 U. S. 585. 'prima facie' e\idenr.c. held constitutional. 
24 Sup. 372 (policy slips; possession as raising following Meadowcroft r. people. 6Upra. n. 2) ; 
a presumption of knowledge); 1888, Morgan 11. Kan. 1902. State p. Sheppard, 64 Kan. 451, 
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(though here there is one line of singularly perverse decisions"), or illegal 
transactw1U1 of other 80rts; 6 to the findings of an auditor or referee in a 
C;j Pac. 870 (Kan. St. 1901. c. 232. § 8, pro- of a place as a liquor nuisance. lea,,;ng the 
"jding that the possession of intoxieating i'JrY "free to find the accused guilty or not". 
liquors shall be' prima facie' evidence of keeping held constitutional). 
for sale. held constitut.ional; "the Legislature So also in LOIli.!uma: 1917. State v. Wilson. 
has some powcr over the rules of evidence ") ; 141 L'a. 404. 75 So, 95 (St. 1908. No. 40. mak-
Ma.,s.lS56. Com. 1>. Williams. 6 Gray 1 (statute ing the 'U. S. internal revenue collector's cer-
declaring delivery of intoxicating liquor tificate of Iieense issued admissible as • prima 
• prima facie' evidence of a ~ale. held valid; facie' e,,;dence of guilt of illegal liquor sell-
Thomas. J., diss.); 1856. Com. 1>. Wallsce. ing. held invalid; State 1>. Donato. 127 La. 
7 Gray 222 (same; but Thomas, J .• not diss.) ; 393," must be considered overruled"; the 
18.59. Com. v. Rowe. 14 Gray 47 (same); N. Y. opinion is a typical i\1ustration of thr. acute 
1886. Board v. Merchant, 103 N. Y. 143. 149, legal mind dwelling and reasoning in a lofty 
8 N. E. 484 (stat.ute making the drinking cloud-cuckoo-land of its own creation. tholl-
of liquor on prt'miscs 'prima facie' evidence sands of parasangs distant from the world of 
of the occupant's sale ~;th intent that the men). 
liquor should be thercdrunk, hcld valid) ; 1893, • Federal: 1910, Mobile. J. & K. C. R. Co. 
People to. Cannon. 139 N. Y. 32, 34 N. E. 759 1). Turnipseed, 219 U. S. 35. 31 Sup~ 136 (ntlgli-
(statute making the possession of marked gence of railroad 'company; quoted /Wpra); 
bottles without the owner's consent 'prima 1910, Lindsley r. Natural Carbonic Gas Co., 
facie' e,,;dence of unlawful purchase, held 220 U. S. 61,31 Sup. 337 (a statute making tho 
"alid); N. C. 1915, State v. Barrett. 138 N. C. pumping of certain waters 'prima facie' e\;-
630, 50 S. E. 506 (St. 1903, c. 434, maJ.."ing the dence of an offence under the statute, and 
possc~ion of liquor under certain circum- putting on such party the burden of showing 
stances 'prima facie' c,,;dence of intent to that he comes within an exception. rleld valid) ; 
sell, held constitutional; quoting the above 1911, Bailey 1:>. Alabama. 219 U. S. 219, 22;, 
text with approval); Oklo 1915. Caffee 1:>. 31 Sup. 146 (Ala. Code 1896, § 4730, as 
State, 11 Oklo Cr. 485, 148 Pac. 680 (St. 1913. amended. Code 1907,§ 6845. making it 8 penal 
e. 26, § 6, making the keeping of certain offence for a person ufter receidng money in 
quantities of liquor 'prima fp'~ia' e,,;dence of adyance from an employee UDder a COntract to 
intent to sell. held constitutional; quoting refuse to perfoClll the sen;ce with intent to 
the above text with approval); 1915. Sellers defraud, provided that the refusal to perfol'm 
v. State. 11 Ok!. Cr. 588. 149 Pac. 1071 (simi- without returning the money and without 
lar); Tenn. 1910, Diamond v. State. 123 Tenn.. just cause, should be • prima facie' evi-
348,131 S. W. 666 (illegal liquor 8ale; a statute dence of intent to defraUd; beld unconsti-
making the procuring of a Federal revenue tutional. two judges dissenting; Mobile R. Co. 
license 'prima facie' evidence of being in the v. Turnipseed. BUpra. distinguished; the decision 
liquor business, held valid). is unsoll."ld); 1917. Ng Choy Fong v. U. S., 9th 

6 R. I. 1881, State v. Beswick, 13 R. 1. 211 C. C. A .• 245 Fed. 305 (concealment of opium; 
(statute making the "notorious character" St. 1909. Feb. 9, §§ 2, 3, declaring that the pos-
of premises or their frequenters" . prima facie' session of opium raised a presumption. etc .• held 
evidence that said liquors are kept on such valid); Georoia: 1907. Mulkev I). State. 1 Ga. 
premises for the of sale ". held in- App. 521. 57 S. E. 1022 (St: 1903, Aug. 15. 
valid, as deprh;ng of liberty without "the p. 90, punishing fraudulent contracts to render 
law of the land". because .. it virtually strips service, and making non-performance pre-
the accused of the protPction of the common- sumptive e,,;dence of fraudulent intent, held 
law maxim that every person is presumed constitutional, but not applicable to remote 
innocent until he is proved guilty"; yet the acts; weighty opinion by Powell, J., the best 
same ruling holds that another clause of the on the subject); 1912. Wilson Il. State. 138 
statute placing on the accused the burden Ga. 489. 75 S. E. 619 (P. C. 1910. § 715. 
of proof of a license is valid;' the opinion making non-performance of a COntract of 
discloses confused notione as to the nature of service presumptive evidence uf fraudulent 
presumptions and burden of proof); 1881. intent. held valid); Ka~: 1920. State Il. 

State D. Higgins, 13 R. I. 330 (statute making Nossaman. 107 Kan. 715.193 Pac. 347 (unlawful 
the sale of liquor in a place'" prima facie' e,,;- traffic in cigarettes; statute making posses-
dence that the sale is illegal". held valid, as Bion' prima faeie' evidence of violation of 
in effect merely placing on the defendant the act. held ca.nstitutional) ; MCUlsach1l8etta: 
burden of proving a license; prior case dis- 1904, Com. 1>. Anselvich, 186 Mass. 376, 71 
tinguished); 1882. State 11. Mellor, 13 R. I. N. E. 790 (a statute making the 
666 (similur case to the preceding, but apa of registered bottles, etc., • prima • evi-
parenti:\-" inconsistent); 1885, State 1>. WiJ- dence of crime); 1911. Opinion of the Jus-
son. 15 R. 1. 180, 1 Atl. 415 {a statute mak- tices, 208 Mass. 619. 94 N. E. 1044 (bill to 
ing reputation merely evidence of the character prohibil; labor ill eJtceB8 oi 8 hours a day ex-
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triai;7 to the seheduies of rates or a railroad cOllwli.Y8ion;8 and to sundry 
other data of inference, circumstantial or testimonial. 9 

ccpt in certain nascs, pro\;ding that work more ture cannot .. declnre an indh;dual presump
than 8 hours should be .. 'prima facie' evidence tively guilty of a crime"; but here the Legis
of the violation ", ete.; clause held uncon- lature makes no such declaration, the de
stitutional, because it made a presumption scription becumes indh;dualized only by the 
from .. a fact which in ordinary cases has no party's own conduct in doing the acts de
tendency to establish guilt"; opinion UlI- scribed). 
sound, both on principle and in application); : 1Sii. Holmes v. Hunt, 122 Mass. 50S, 516 
Mississippi: 1922, Hollins v. Statc, Miss. . (statute making the report of an .. auditor", or 
90 So. 630 (St. 1914, c. 171, placing the burden referee in civil cases, 'prima facie' evidence, 
of proving unchastity on the defendant for held valid). 
statutory rape. held constitutional because COlltra: 1860, Plimpton 1:. Somerset, 33 Vt. 
merely crellting a , .. prima facie' presumption "); 283 (statute making a referee's report 'prima 
/IIontana.: 1921. State 1'. Pippi. 59 Mont. 116. facie' eddence in common-law cases. held 
195 Pac. 556 (statute making the receipt of invalid, because the jury's verdict" becomes 
money from a IJrostitute presumptive evi- but the mere recording of a verdict made for 
dence of lack of consideration); Neroda: them br others"; Barrett, J .• diss.). 
1921, State v. Rothrock. Nev. ,200 Pac. Compare Re Peterson, 253 U. S. 300 (1920), 
525 (statute making certain acts 'prima 40 Sup. 543, cited post. § 2484. 
facie' evidence of embezzlement, heldconst.i- For the state of the doctrine in New Hamp
tutional); New York: 1918, People v. Woro- shire. which rested largely on hist<lrical grounds. 
noff, 222 N. Y. 456, 118 N. E. 102 (grand sec tho follo\\;l1g CIl5CS: 1875, Copp ~. Hen
larceny; S. Consol. L. 1909, Business and niker, 55 N. H. ,79; 1876. Doyle ". Doyie. 56 
Trade. § 442. making the failure to produce N. H. 56i; 1876, Perkins 1:. Scott. 57 N. H. 55; 
books of account to customer presumptive 1876. King t·. Hopk:ns, 57 N. H. 334. 354. 359; 
e~;dence of falsity of represcntations as to ill the last case, the opinion of Foster. C. J., 
asscts' held constitutional); North Carolina: deals with the question of evidence, and. while 
1911. State r. Griffin. 154 N. C. 611. 70 S. 1::. apparently conceding the l",gi3lative power to 
292 (Rev. St. § 3431, making non-perfolm- make rules of 'prima facie' e\'idence, it regarde 
ance of labor . prima facie' e\idence of this statute as a virtual substitution of another 
intent to cheat. as in the Alabama statute. tribunal for the jur~'; hut his argument is 
hl'ld unconstitutional, follo\\;ug Bailey v. labortil: lIhe answer of Cushing. C. J.. is 
Alabama. U. S.); 1918. State u. Price. 1 i5 ample. 
N. C. 804, 95 S. E. 478 (o;tutute making repu- .• 1915. Meeker r. Lehigh Valley R. Co .• 
tation admissible to cvidence the character of 236 U. S. 412, 35 Sup. 328 (U. S. St. 1906, 
a bawdy-house. held valid); Texas: 1869, JUly 29, § 16, making the findings of the 
Faith tl. State, 32 Tex. 3i2 (St. 1866. No\". Interstate Commerce commission .. 'prima 
13. p. 223. making the possession of cer- facie' evidence of the facts therein stated". 
tain animals without written ducument of held constitutional, as "only elltablishing a 
conveyance • prima facie' e\'idellcc of iIlegul rebuttable presumption"); 1894, Chicago B. 
possession, held constitutional). & Q. R. Co. v. Jones, 140 Ill. 361. 37 N. E. 247 

The following opinion is peculiar and un- (st.at.ute making railroad commissioners' ached-
sound: 1916. McFarland v. American SUgar ule of rates 'prima facie' evidence of their 
Ref. Co .• 241 U. S. i9. 36 Sup. 498 (by La. reasonableness. held constitutional); 1891. 
St. 1915. extra session. No. 10. the business Burlington C. R. &: N. R. Co. r. Dey, 821a. 
of sugar refining was declared to be impressed 312, 48 N. W. 98 (statute making railroad 
with 110 public interest because ~f being a commissioners' schedule of rates 'prima facie' 
monopoly. and regulations for the bu);ng of C\'idence of rellol'Onableness. held constitutional). 
raw sugar were made; § 7 pro\;ded that any • Federal: 1910. Mobile, J. & K. C. R. Co. 
person engaged in the refining business .. who tl. Turnipseed, 219 U. S. 35. 31 Sup. 136 (Miss. 
shall systematically pay in Louisiana a less Code 1896. § 1985, making injury inflicted to 
price for sugar than he pays in any other persons or propert.y .. by the running of the 
State shall be • prima facie' presumed to be a locomoth'es or cars" of a railroad' prima facie' 
party to a monopoly"; § 8 made a similar evidence of negligence. held constitutional); 
presumption from the closing of a refinery 1913. Luria v. U. S., 231 U. S. 9. 34 Sup. 10 
for more than one year; these rules· of pre- (U. S. St. 1906. June 29. § 15. on naturalization, 
Bumption were held invaJi.d, on the ground that pro .... iding that the return of a naturalized 
they .. had no foundation except with tacit citizen for Permanent residence iu a foreign 
reference to the plaintiff". and thus violated l·ountry. within 5 yelr~ after naturalization. 
the 14th Amendment us to equal protection should be • prima facie' evidence of initial lack 
of the laws; the opinion dismisses the subject of intent to bcColl1e a permanent citizen. held 
curtly. without dlle consideration of the prin- constitutional, follm'.;ng Mobile R. Co. to. Tur
ciple involved; it maintains that the Legisla- nipseed); Illirwi8: 1898, Baltimore 4: O. S. \\". 
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§ 1356 RULES OF CONCLUSIVE TESTIMONY [CHAP. XLII 

It has occasionally been suggested that these legislative rules of presump
tion, or any legislative rules of evidence, must be tested by the standard of 
rationality, and are invalid if the~' fall short of it. IO But this cannot bc con
ceded. If the Legislature can make a rule of Evidence at all (ante, § i), it 
cannot he controlled by a judicial standard of ra tionalit~·, an~' more than its 
economic fallacies can be invalidated by the judicial conceptions of economic 

R. Co.~. Tripp. 175 Ill. 251. 51 N. E. 833 (Rev. 
St. 1874. p. 814. St. 1869. Mar. 29. making the 
communication of fire by railroad locomotives 
. prima facie' evidence of negligence. held 
constitutional); 1904. People ex reI. Hillel 
Lodge t'. Ro!'C. 207 III. 352. 69 N. E. 762 (St. 
1901. ~lay 10. declaring the failure of a corpor
ation to file an annual report . prima facie' evi
rlcDl'e of non-U"l'r. is constitutional; otherwise 
if a rule of conclusiveness had been declared; 
Magruder. J.. diss. on other grounds); 
Kentucky: 1905. Andricus' Adm'r v. Pineville 
Coal Co .• 121 Ky. 724. 90 S. W. 233 (statute 
making a mine inspector's report' prima facie' 
evidence. held constituiiu;;.,l); Louisiana: 
1911. Learned r. Texas &: P. H. Co .• 128 La. 
430.54 So. 931 (St. 1886. No. 70. § 1, making 
the fact of injury or death of stock sufficient in 
an action against a railroad company. unless 
the defendant disproves negligence, held 
constitutional; 00 the rules of procedure and 
evidence are of course within legislative con
trol"); Maine: 1921. Mansfield v. Gushee, 
120 Me. 333, 114 Atl. 296 (statute making 
. prima facie' evidence a party's suppletory 
oath to a book of accounts); ,A/asaachu8ett8: 
1918. Duggan r. Bay State St. R. Co .• 230 
Mass. 370. 119 N. E. 757 (St. 1915. c. 553, 
changing the burden of proof as to contributory 
negligence. held constitutional); Missouri: 
1919, Cunningham v. Chicago &: A. R. Co.,
Mo. .215 S. W. 5 (St. 1913. p. 578, § 40, and 
St. 1913, p. 177, amending Rev. St. 1909. 
§ 3121, placing upon a common carrier the 
burden of proof that delay in transit was not 
due to negligence. held constitutional); North 
Dakota: 1918. Stoeber~. Minneapolis St. P . .t 
S. S. M. R. Co .. 40 N. D. 12i. 168 N. W. 562 
(Comp. L. 1913. § 4644. making injury to stock 
'prima facie' evidence of negligence. held 
valid); Oklahoma: 1905. Williams 1'. Fourth 
:-J'at'l Bank. 15 Ok\. 477.82 Pac. 4116 (sales in 
bttlk); Vermont: 1909. Ex parte Allen. 82 Vt. 
365.73 At\. 1078 (statute making a physician's 
sworn certificate . prima facie' evidence of 
insanity in committal proceedings, held valid) ; 
Washington: 1905. State 1'. Lawson. 40 Wash. 
455. 82 Pac. 750 (official records of physicians' 
licenses). 

10 Ida. 1920. State v. Grimmett. 33 Ida. 203. 
1931'ac. 380 (larceny of cattle; Compo St. 1919. 
§ 1918. pr')\'iding that any person slaughtering 
cattle must. retain the hide without alteration 
for 30 days. and that a failure to comply with 
this ia .. , prima facie' evidence of the commiR-

sion of the rrime of grand larceny", held un
constitutional, because the disposition of a 
hide within 30 days 00 is an .~~t innocent in 
itself", and" the Legislature cannot indirectly 
accomplish the result [of taking away the 
presumption of innocence] by enacting that 
proof of a fact which has no rational tendency to 
prove that the defendant is guilty of a certain 
crime shall be . prima facie' evidence thereof"; 
replying to the doctrine of the text above 
by invoking" the due process provision of the 
Constitution". which is "a limitation upon the 
power of the Legislature in the enactment of 
statutory rules of evidence"; if so. it would 
now be an apt exercise of due process for this 
Court to deconstitutionalize some of the really 
irrational rules of evidence invented by com
mon-law judges theml!Clves; Budge. J .• diBl!., 
in a well-reasoned opinion); Ind. 1896. Monks, 
J., in State 1'. Beach. 147 Ind. ;4.43 N. E. 949, 
46 N. E. 145 (OOa statute which makes an act 
'prima facie' evidence of a crime. which has 
no reiation to a criminal act and no tendency 
whatever to establish a criminal act", would be 
unconstitutional); N. Y. 1856. Selden. J .• in 
Wynehamer V. People. 13 N. Y. 378. 446 
(statute making delh'ery • prima facie' evidence 
of sale of liquor, declared invalid. on the 
ground that "all these f1!ndamental rules of 
evidence . . . are placed by the Constitution 
beyond the reach of legislation •.. and are 
of course in their nature unchangeable"; this 
was obiter, the other judges not noticing the 
point); 1893. Peckham. J .• in People ~. Can
non, 139 N. Y. 32. 34 N. E. 759 (" The limita
tions are that the fact upon which the presump
tion is to rest mllst have some fair relation to or 
natural connection ,,·ith the main fact. The 
inference of the existence of the main fact, 
lwcause of the existence of the fact actually 
proved, must be not merely and purely arbi
trary. or wholly unreasonable, unnatural. and 
extraordinary "). 

In State V. Price (1918), 175 N. C. 804. 95 
S. E. 478. Walker. J .. after alluding to the above 
text continues: .. Without eonceding that the 
rationality of the legislative rule of evidence is 
in no case open to judicial examination, it is 
probably safe to assume that the Courts will be 
reluctant. except in extraordinary cases. to 
declare that the legislative rule is so irrational 
as to be invalid." 

See also the judicial utterances quoted a7lte. 
§ 1354. n. 9. 
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truth. Apart from the Constitution, the Legislature is not obliged to obey 
either the axioms of logic or the axioms of economic science. All that the 
Legislature does in such an event is either to render admissible a fact which 
was before inadmissible, or to place the burden of producing evidence on the 
opposite party. When this has been done, the jury is free to decide; or, 
so far as it is not, this is because the party has voluntarily failed to adduce 
contrary evidence. There is here nothing conclusive, nothing prohibitive. 
So long as the part~' may exercise his freedom to introduce evidence, and the 
jurors roa:.' exercise their freedom to weigh it rationally, no amount of irra
tional legislation can change the result. 

The advice may be ventured that if the Judiciary had long ago resented 
as unconstitutional that ill-advised species of legislative interference which 
forbade them to comment to juries upon the weight of evidenee, they need 
never have cared about the evidential effect of enactments of the present sort. 

§ 1357. Contracts making Specific Evidence Conclusive. Whether the 
parties may validl~' contract that a specified kind of evidenee shall be con
clusive, is part of a larger question whether in general contracts to alter or to 
waive the usual rules of Evidence are valid, This subject has already been 
considered elsewhere (ante, § 7 a). 

• 
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